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A 

Adverse Possession 

" Adverse possession of a limit¬ 
ed interest recognised — "When 
such adverse possession is 
claimed question of payment of 

rent is immaterial 21 0 

-I# 

’■ Landlord and tenant—Conti¬ 
nuation of relationship of land- 

landlord and tenant by ad in is- 
• * 

sion of parties cannot affect 
claims openly set up and not 
withdrawn by the tenant and 
in conflict with the continuation 
of any incidents of the original 
tenancy 210 

Limited interest—Facts neces¬ 
sary to prove acquisition of such 
interest must he found 73 ( .) 

Occasional acts of trespass do 
not amount to adverse possession 5G8 

Open assertion by a tenant to 
the knowledge of the landlords 
of a right inconsistent with the 
right claimed bv the landlord 
to treat the tenant as a tenant at 
will or from year to year would 
enable the tenant to resist the 

- landlord’s claim after limita¬ 
tion 0 ] (; 

Permanent tenancy asserted— 
Marfatdari receipt granted by 
landlord—Yearly tenancies are 
not created 357 

4 . 


Adverse Possession 

Permanent tenancy claimed 


Payment of rent does not 

affect 


adverseness 


357 

Possession bv tenant’s 

v 

assign 


is adverse from date of 

expira- 


tion of lease 


210 

—Reversionei—Jl the 

plain- 



till’s title to the property' 
commences from the death of 
the previous full owner, limita¬ 
tion begins te run against him 
from that date notwithstanding 
that the estate may he in the 
possession of the last full 
owner’s widow under a Will 
which he had no power to make tis 

-Title acquired under invalid 
registered deed — Vendee 
remaining in possession for over 
12 years—Title is perfected 787 

Arbitration 

Adjective law does not apply 
—Principles of justice apply ’ 405 

Arbitrator may delegate minis¬ 
terial work to he done by others 810 

B 

Benami 

-Presumption exists that pur¬ 
chase is for benefit of person 
providing purchase-money—But 
presumption is strong or weak 
according to circumstances and 
is rebuttable (W 
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Benami 

“Proof—Though alight evi¬ 

dence is sufficient, probabilities 
are not enough except where 
owing to lapse of time direct 
evidence is not available 625 

Bengal, Assam and Agra Civil 
'Courts Act (12 of 1887) 

-S. 20—The section deals with 

forum of appeal only 138 

Bengal Cess Act (9 of 1880) 

-S. 41—Eaiyat must pay cess 

to landlord 473 

Bengal Court of Wards Act (9 
of 1879) 

-The manager of an estate 

under the Court of Wards 
can make an agreement to grant 
a prospecting license and mining 

lease 259 

-Ss. 6 (e), 7 and 35—After 

declaration under S. 6 (e) any 
property coming to the pro¬ 
prietor either by inheritance or 
otherwise is property which the 
proprietor is disqualified to 
manage—Its management auto¬ 
matically vests in the Court of 
Wards—An order under S. 35 is 
an order once for all—Posses* 
eion by Court of Wards com¬ 
pletes charge of the Court of 
Wards 179 

-S. 35—An order under S. 35 

is an order once for all 179 

-S. 70, Rules under, R. 15— 

Commissioner cannot be com¬ 
pelled to sanction lease where 
he insisted on sanction from 
Board of Revenue 259 

Bengal Ferries Act (1 of 1885) 

-S. 5—‘ Perry *—Two points 

on two sides of the river for 
conveying persons and property 
are necessary 623 

-Ss. 16 and 28—Only mainten¬ 
ance of ferry is ’not criminally 
punishable—Conveying persons 
and property in addition is an 
offence—Each trip is separate 
offence 623 

Bengal Land Registration Act 
(7 of 1876) 

-S. 78—Disqualification in 

bringing rent suits only applies 
to estates already entered in 
General Register 564 


Bengal Land Revenue Sales 
Act (11 of 1859) 

-Ss. 10 and 11—Application for 

opening separate account—Share 
whether pokhta or kham—Pro¬ 
portion between total jama sadr 
and jama sadr assigned to the 
share in respect of which appli¬ 
cation is made determines ques¬ 
tion 681 

--Ss. 10 and 11—Statute does 

not authorize apportionment of 
arrears of revenue when sepa¬ 
rate account is opened—But 

' such apportionment, so far as it 
is a matter of accounts, cannot 
affect Collector’s jurisdiction to 
sell share in arrears 681 

-S. 12—Non-raising of objec¬ 
tion on the ground of existence 
of arrears does not prevent 
party from subsequently objec¬ 
ting on that ground 681 

-S. 13—Residuary share sold 

after opening of separate accounts 
—Onus of showing that at date 
of opening of separate accounts 
entire estate were liable to sale 
is on party alleging so 681 

-S. 13—Separate accounts— 

Collector cannot sell any share 
from which separate accounts do 
not show any arrears as due— 

Date when estate is in general 
arrear determines extent of resi¬ 
duary share liable to be sold 681 

-S. 13—Suit contesting sale of 
residuary share as covering 
separate accounts—Some old 
accounts shown—Their con¬ 
tinued existence should be pro¬ 
ved by plaintiff 681 

Bengal Regulation (4 of 
1910) 

-S. 8—Personal services of 

ghatwal commuted to money 
payment — Ghatwali becomes 
alienable 346 

Bengal Revenue Sale Law 

-Ss. 2 and 3—Collector cannot 

sell before the expiry of period 
fixed 750 

-S. 6—Arrears need not be 

mentioned 750 

-S. 7—Notice under—Day of 

payment according to settlement 
need not be mentioned 750 
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Bengal Tenancy Act (8 of 

1885) 

Zerait land is wholly outside 
the scope of the Act 

S. 4 Section does not cover 
lessee of zerait land 

’ “S. 5, Cl. (3) and S. 4S—Mort- 

gagor raiyat by executing 
kabuliyat in favour of mort¬ 
gagee does not hold under a 
raiyat as mortgagee is not a 
raiyat 

S. 22 ( 2 ) Cosharer pur- 

chasing occupancy holding and 
subsequently ceasing to be a co- 
sharei He cannot retain pos~ 
session of the holding after - 
wards 

“ S. 26 Tenant of transferable 
occupancy holding dying intes¬ 
tate without heirs—Occupancy 
light is extinguished—Holding 
reverts to landlord subject to 
encumbrance created by tenant 

-S. 29 Consolidation of dis¬ 
tinct holdings with separate 
rentals is not creation of new 
holding and rent can be en¬ 
hanced only within the limits of 

S. 29 

' s - 49—Civil P. C., O. 5, R. 17 ‘ 
—Strict compliance with O. 5 , 

R. 17 is essential 

-S. 50 After publication 

under S. 115 presumption under 

S. 50 will not apply 

’ 60 Suit for apportionment, 

of rent by registered proprietor 
~~ Rica of tenants that they paid 
rent for over 12 years to pro¬ 
prietor of adjoining estate is 
not tenable 

* 62 Receipt granted to 
tenant Presumption is that 

the tenant was entitled to make 
deposit 

* 7 s - 66 —T. P. Act, S. 117—T. P. ’ 
Act, S. 117 should be liberally 

interpreted—Intermediate ten¬ 
ant—Direct cultivation of some 
lands Other factors — Lease 
was held agricultural t 

“~S- 67 Bhaoli holdings—No 
evidence as to rent being pay¬ 
able quarterly—No interest can 
be charged r 

—S 69—Both parties admit- 
mg that bhaoli rent is payable 


241 

241 


lift 


54 


597 


185 


411 


181 


473 


387 


421 


795 
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Bengal Tenancy Act 

Dispute as to system of pay¬ 
ment being batai or danabandi 
does not exclude Collector’s 
jurisdiction 505 

S. 70 (5)—Separate decree 
apart from order is unnecessary 505 
S. 71 (4)—Claim for rent based 
on produce Tonant preventing 
landlord from estimating crops 
Onus is on tenant to prove 
actual produce 505 

'Ss. 74 and 179—Illegal ab- 
wabs No distinction lies bet¬ 
ween raiyats and intermediate 
tenants 421 

' S. 74 Stipulation to pay 
embankment cess, costs of 
acquittance etc., is void though 
items have been totalled into 
annual jama 421 

88 Thiccadar is not 
agent —Thiccadar splitting up 
holding bona fide for benefit of 
estate Landlord is bound by 
the arrangement 79 ^ 

”‘7 98 Execution proceedings 
against common manager ap¬ 
pointed under S. 95—Dt. Judge's 
sanction is essential 374 

S. 115 The word ‘ there¬ 
after refers to a period subse¬ 
quent to a publication of record 
of rights iqi 

b- 116 Even apart from a 
registered lease for a term of 
>ears or from year to year no 
tenancy of occupancy or non- 
occupancy rights in zerait lands 

can arise 241 

S. 116 Lessees from person 
holding tor a term of years— 
Possession is as lessees from year 
to year- Occupancy rights will 
not accrue in their favour 771 

S. 116-No raiyati interest 
can be credited in zerait lands 
by tenants under a registered 
lease for a term—After the term 
they are tenants from year 
to year 241 

S. 148-A Decree for arrears 
of rent obtained against some 

is not rent decree 783 

" 8 . 14 8 _ A Suit under Co¬ 

sharer landlords made defen¬ 
dants and not denying plaintiff’s 
share Tenants not alleging pay¬ 
ment of rent to cosharer land- 
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Bengal Tenancy Act 

lords in excess of share alleged 
by plaintiff to belong to such co _ 
sharers Tenant cannot question 
plaintiff’s share 

S. 150 Tenant pleading that 
he has cultivated lesser area 
than that for which rent is 
claimed S. 150 applies 

S. 153—Question as to rent 
payable can be allowed in second 
appeal 

■ S. 158 Rate of rent not ascer¬ 
tained at the time of application 
for settlement of fair rent— 
S. 158 applies 

Ss. 158 and 188—S. 158 does 
not oust the general jurisdiction 
of Court under Civil P. C., S. 
9, to entertain a suit for settle¬ 
ment of fair rent—Hence suit by 
some only of the cosharers is 
competent 

S. 160 Landlord recognizing 
person as tenant of portion of 
: occupancy holding—The portion 

is “ protected.” 

-Ss. 160, 159 and 158-B—Sale 

under B. T. Act for arrears of 
rent Holder of protected inter¬ 
est cannot apply under O. 21, 
R. 90 

S. 160 (b)—Sub-tenure ceasing 
on the annulment of tenure by 
sale for arrears—Owner of sub¬ 
tenure can apply to avoid sale 

-S. 174—Judgment - debtor’s 

holding sold in execution to 
third parties—Payment of 5 per¬ 
cent. made within thirty days— 
Decree-holder joining with judg¬ 
ment-debtor in applying to set 
the sale aside—S. 174 was held 
to be not sufficiently complied 
with 

S. 174—Question between 


564 


489 


294 


517 


517 


556 


556 


37 


525 


■ » —- ” V « v » » A A 

judgment-debtor and the auction 
purchaser—No appeal lies 

S. 178—No raiyati interest 


525 


• -a- * A. A J J V A A A A U A V_/ 

can be created by contract, but 
registered lease after occupying 
zerait is not illegal 

S 178—Section does not 


241 


apply to a compromise concern 
ing the very existence of occu¬ 
pancy right 

S. 182—Tenant holding only a 


113 


portion—That portion not a part 


Bengal Tenancy Act 

of any other holding of his —B. 

T. Act does not apply 612 

-184—Question as to limita¬ 
tion raised in written statement 
but not pressed in trial Court— 

Defendant-respondents can press 
it in appeal 549 

'S. 188 Rent claimed on sepa¬ 
rate holdings under separate 
agreement Section does not 

»PP ly , _ 559 

oihar and Orissa Municipal 
Act (7 of 1922) 

S. 259 Renewal of license 
refused No reason assigned— 
Refusal is not illegal 540 

Burma Laws Act (13 of 

1898) 

’Alienation of land leased from 
Government. Where land is 
leased from the Government, in 
the absence of any provisions for 
forfeiture and re-entry, the 
transfer or legacy 7 of the grant is 
not void. The transferee or 
legatee may perhaps be ejected 
by the Government ; but it does 
not follow that the transferee or 
legatee acquires no title to the 
land 68 

C 

Chota Nagpur Encumbered 
Estates Act (6 of 1876) 

’ S- 12-A-Sub.-Cl (l)(b) and sub- 
S. (3) Property released on 
2-10-1915 — Mortgage on 

10-10-1915 was held void 470 

Chota Nagpur Landlord and 
Tenant Procedure Act (1 of 
1879) 

S. 6 Occupation for 10 years 
prior to C. N. T. Act—No occu¬ 
pancy right is created 306 

S. 21 Chota Nagpur Tenancy 
Act, S. 26 Section does not 
invalidate agreements which 
were valid at their inception 297 

Chota Nagpur Tenancy Act 
(1879) 

S. 10 (b) as amended by- 
Bengal Act 5 of 1903, S. 5—Sec¬ 
tion governs transfers between 
1st January and 4th November 
1903 ‘ 74! 

-(6 of 1908) 

- S. 26 The section does not 
invalidate agreements which 


were valid at their inception 297 
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Chota Nagpur Tenency Act 

S. 74—The section has no 
retrospective effect 

S. 77 Occupation for 10 years 
prior to C. N. T. Act—No 
occupancy right is created 

Civil Procedure Code (5 of 
1908) 

Limitation Act (1908)—Both 
should he interpreted together 

_ FB 

S. 2 (2) Preliminary decree 
must not deal with matters pro¬ 
per only for final decree 

S. 2 (2) Suit cannot be dis¬ 
missed after preliminary decree 
9 S.158, B.T. Act, does not 

oust the general jurisdiction of 
Court under S. 9 to entertain a 
suit tor settlement of fair rent— 
Hence suit by some only of the 
cosharers is competent 

S. 10 Does not bar suit nor 
justifies dismissal 

11 Execution proceedings 
— Order ultra vires of executing 
Court does not operate as res- 
judicata in same proceeding 
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* 




•S. 11 and 0. 2, R. 2—Future 
mesne profits not claimed in suit 
for possession Subsequent suit 
lor such mesne profits is not 
barred 

11—Mortgage by Hindu 
widow of inalienable estate— 
Decree against her does not bar 
her heirs from contesting her 
right to alienate 
S. 11—Order under O. 21, 
R- 66, is not final and cannot be 
res judicata 

S- 11— Suit by Hindu father 
for recovery of joint family land 
binds all coparceners 

11 Suit by Hindu father— 
Whether representative or not 
depends on circumstances of 
each case Suit on contract 
differs from suit about immova¬ 
ble property 

S. 11, Exp. 4—Execution 
case dismissed for default—Ob¬ 
jection not taken that the objec¬ 
tor was not liable for the debt 
Objection is not precluded in 
subsequent execution case 
Ss. 38 and 39—Except 
in case of decree for sale of 
mortgaged properties, no Court 


297 


300 


l 


•133 


43: 


51 


201 


80 


117 


62 


500 


308 


3 OS 


588 


Civil P. C. 

can execute decree entirely affec¬ 
ting property beyond its juris¬ 
diction 

k* 39 Court can execute 
decree against property entirely 
outside its jurisdiction if it is a 
mortgage decree for sale 

S. 47 Bengal Court of Wards 
Act (1879) S. 6 (e)—Proprietor 
declared disqualified—Execution 
proceedings against the pro¬ 
perties of the proprietor—Objec¬ 
tion by Court of Wards i s objec¬ 
tion by judgment-debtor through 
manager, Court of Wards 

S. 4/ and O. 21, R. 16—Exe¬ 
cution by assignee—Objection 
as to assignee’s title can be 
raised 

" S* 1 1 Heirs of mortgagor 
judgment-debtor cannot chal¬ 
lenge in execution proceedings 
right of mortgagor to mortgage 

47 Mortgage decree— 
Order that properties should be 
sold in certain order—Order is 
appealable 

S- 47—Objection to attach¬ 
ment by a party against whom 
suit was dismissed Objection is 
one under S. 47 and not under 
O. 21, R. 58 

—Ss. 47 and 141— Question 


139 


J 39 


1 79 


419 


02-’ 


* 


4 81 


482 


under Civil P. C., S. 144, is also 
one under S. 47 

S* 17 Suit by judgment-debt¬ 
or f°r* possession of property 
not sold in auction but wrongly 
taken by auction-purchaser— 
Section does not apply 

S. 47 (2) Case between rival 
assignees of decree—Converted 
by Court into suit—Appeal lies 

S. 49 Assignee, benamidar 
for some judgment-debtors — 
Equi ties against those judgment- 
debtors do not bind assignee 

S. 49 Consideration 


■) i t 


376 


16 


449 


assignment partly 


for 

. . , - unpaid— 

Assignees right to execute 
depends on parties’ intention 

~S. 60 Decree assigned— 

Subsequent attachment of decree 
Attachment is wrong unless 
assignment is not bona fide 


449 


372 
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-S. 92-Beliefs mentioned in the 

section can only be enforced by 
procedure prescribed in section 544 

-S. 92—RelieDunder Relig. 

Endowments Act, S. 14, differs 
from S. 92—Civil P. C., Scheme 
can be made only under S. 92 544 

—S. 92—Suit between trustee 
and non-trustee for recovery of 
trust property and for submission 
of accounts—Preliminary forma¬ 
lities are unnecessary 544 

*-S. '92—Suit for establishing 

right to office of Mutwalli—S. 92 
does not apply 544 

--S. 98—There is no conflict 

between S. 98, Civil P. C., and 
Letters Patent, Cls. 36 of 
Bombay and 28 of Patna 625 

-S. 100—Finding of fact— 

Allegation in plaint not denied 
specifically in written statement 
—Finding cannot be challenged 552 

-S. 100—Finding of fact can¬ 
not be disturbed 384 

-S. 100—Finding of fact—Ques¬ 
tion as to abandonment is one 
of fact 741 

-S. 100—Implied grant—Exis¬ 
tence of, is a question of fact 748 

-S. 100—Interference with a 

decision based on something 
which the record-of-rights does 
not contain is justifiable even 
if the record-of-rights is merely 
a document of evidence 725 

-S. 100—Question of party’s 

minority cannot bo re-investi- 
gated 367 

-S. 100—Becord-of-rights des¬ 
cribing dahiyak as abwab — 
Court looking into collection 
papers and holding entry to be 
wrong—Finding is one of fact 795 

' x -S. 104—Award filed—Bight 

to appeal is not lost though a 
decree is drawn up 810 

-S. 105—High Court reman¬ 
ding case for re-trial—No appeal 
from High Court’s decision filed- 
—Finding in remand order is 
binding in appeal from lower 
Court’s decision after remand 530 

-S. 109—Application for leave 

to appeal—Probate proceedings 
—Opposite party recognizing 
applicant to be proper party— 

High Court will not enquire 


Civil P C. 

whether applicant has any locus 
standi to appeal 712 

•-S. 109 (a) and (c)—Befusal to 

appoint a Beceiver does not come 
under S. 109 (a)—The contin¬ 
gency (in case Receiver was 
appointed) of two receivers 
being appointed by different 
High Courts for the same 
property and a conflict of 
jurisdiction arising therefrom 
was held not to invite the appli¬ 
cation of S. 109 (c) 173 

-S. 115—Appellate Court 

entertaining appeal in a non- 
appealable case—Revision lies 525 

-S. 115—Court can construe its 

own order—No revision lies if no 
irregularity occurs in exercising 
this power 318 

*-S. 115—Dismissal of applica¬ 

tion under Civil P. C., O. 33, 

R. 5, on ground of limitation, is 

revisable 30 

'* -S. 115—High Court need.not 

interfere save for aiding justice 
—Lower Court’s order under 

S. 151, Civil P. C., passed with¬ 

out jurisdiction setting aside 
its own decree, is not revisable 
where the decree would have 
been successfully avoided in 
review 36 

-S. 115, O. 47, R. 1 and S. 151 

—Lower Court competent to 
extend time on a review appli¬ 
cation—Extension granted on 
application for extension is 
valid 452 

-S. 115—New point involving 

question of fact and law cannot 
be raised 461 

-S. 115—Order that Court-fee 

paid is sufficient —Neither revi¬ 
sion nor appeal lies 703 

-S. 115—The High Court 

should not exercise its power of 
revision except in aid of justice 153 

-S. 115—Subordinate Court 

ordering partition—Omission of 
one of the properties—Parties 
should draw the attention of 
trial Court to the matter and 
no revision lies 760 

-S. 115—Subordinate Judge 

deciding a question followirg a 
ruling of another High Court— 
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High Court taking different view 
—No revision lies. 372 

S. 115—Trial Court indefini¬ 
tely postponing some issues of 
fact—Loss of evidence to parties 
almost certain—High Court will 
interfere under general powers, 
if not under S. 115 674 

—S. 141—Application under 
S. 144 is governed by Limita¬ 
tion Act, Art. 181 F.B. i 

S. 144—Question.under is also 

577 

B l 


** 


one under S. 47, Civil P. C. 

—S. 144—Restitution resembles 
execution only superficially F 
—S. 148—Accepting deficit 

Court-fee after time fixed is 
equal to extending time 
•S. 148—Date of payment of 


decretal amount fixed by consent 
of parties—Sale to be cancelled 
on payment of money agreed 
Time is essence of the compro¬ 
mise and cannot be extended by 
the Court 

•Ss. 148 and 149—Discretion 


^ ^ ^ - - 

under sections—Appellate Court 
should not interfere except in 
extreme cases 

-S. 148—Scope—S. 148 only 

applies to cases of acts done by 
a party under the provisions of 
the Code itself 

-S. 148—Time fixed for pay¬ 
ment of costs on payment of 
which appeal was accepted can¬ 
not be extended 

S. 149-Acceptingdeficit Court- 


^ ’ —-- X 

fee after time fixed is equal to 
extending time 

—S. 149 —Appeal—Court should 
not interfere save in extreme 
cases with the discretion exer¬ 
cised under S. 148 or S. 149 
S. 151—Court cannot do what 
is prohibited by law Court can¬ 
not interfere with its own order 
save under S. 152 or by way of 
review 

S. 151—Court cannot do what 


is prohibited by the Code 
—S. 151— Court has inherent 
power to cancel order passed 
under Sell. 2, para. 3. 

— S. 151— Court’s order under 
S. 151 setting aside its own 
decree is ultra vires ; but where 
the decree would have been 


299 


691 


299 


153 


153 


299 
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successfully avoided in review, 
the order setting it aside under 
S. 151 would not be interfered 
with in revision 36 

-Ss. 151, 148, 149 and 114 and 

O. 47, R. 1—Deficit Court-fee 
not paid duo to treachery of 
pleader’s clerk—Plaint rejected— 
Application to restore lies 435 

S. 151 — Order declaring 


j. 


47 


36 


720 


* 


0 

appeals to be analogous does not 
result in their consolidation 765 

•S 151—Order of remand affec¬ 


ting the whole suit is an order 
under S. 151 and so not appeal- 

able 760 

•S. 151—Remand not appealed 


against—Court may investigate 
under S. 151 336 

—S. 151—Time fixed for pay¬ 
ment of costs on payment of 
which appeal was to bo accepted 
cannot be extended 153 

—0.1. R. 1.—Oppose joinder 
of parties precludes objection 
for nonjoinder 57 

0. 1, R. 3—All persons recor- 


* X _____ 

ded as in possession of village are 
necessary parties to suit for de¬ 
claration that entry in survey 
record is incorrect and for re¬ 
covery of possession 228 

*-O. 1, R. 3—Execution proceed¬ 

ings — Judgment-debtors’ pro¬ 
perty under Court of Wards— 
Manager, Court of Wards, not 
made party — Judgment-debtor 
is not properly represented 160 

•O.l, R. 10—Order under is 


not appealable but striking out 
defendant’s name in partition 
suit, resulting in leaving defen¬ 
dant’s right to share undecided, 
is appealable 12| 

—0. 1, R. 10 (5)—Misdescription 

can always be corrected—Mis¬ 
described party and wrong party 
differ from each other—But of 
two persons if wrong one is sued 
and no question of representation 
arises the case is not one of mis¬ 
description 37 

—O. 2, R. 2 — Future mesne 


profits not claimed in suit for 
posssession—Subsequent suit for 
such mesne profits is not barred 145 
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O. 2, R. 4 Plaintiff cannot be 
allowed to claim alternative 


* 


Civil P. C. 

-o. 17. R. 1 


Adjournment 


titles arising out of inconsistent 
facts 

O. 3, R. 4 Pleader authorized 
to appear in suit is also to be 
deemed as authorized to appear 
in execution proceedings 

O. 3, R. 4 (3) Advocate of 
Patna High Court need not pre- 
sent document empowering him 
to act on behalf of his client ; 

" O* 5, R. 17 Strict compliance 
is essential 

O. 6, R. 2 Pleadings—Pleas 
and facts constituting them 
should be express 

O. 6, R. 3 Evidence has no 
place in pleading 

O. 6, R. 17 Amendment can 
be allowed in appeal 

O. 7, R. 11 Deficit Court-fee 
not paid due to treachery of 
pleader’s clerk—Plaint rejected- 
Application to restore lies 

O. 9 Holding Court beyond 


674 


692 


614 

441 


168 

410 

168 


435 


office hours is improper unless 
parties and the pleaders con¬ 
cerned agree 

0. 9, R. 8—Dismissal after 
preliminary decree is revisable 
"O. 9, R. 8—Dismissal—No 
appeal lies Question of jurisdic¬ 
tion involved Appeal may be 
treated as revision petition 

O. 9, R. 8 Plaintiff present 
all along except on one date— 
Defendant admitting part of the 
claim Case should not be 
dismissed for default 
—O. 9, R. 13 and O. 17, R. 1 — 
Adjournment improperly refused 
and ex-parte decree passed—Ap¬ 
plication under O. 9, R. 13 dis¬ 
missed Appeal from ex-parte 
decree can be set aside on ground 
of improper refusal of adjourn¬ 
ment apart from question of 
sufficient cause for defendant’s 
non-appearance on date of pass¬ 
ing ex-parte decree 

O. 9, R. 13—Guardian negli¬ 
gent in the conduct of suit— 
Minor can apply to have ex-parte 
decree set aside 

~ O. 14, R. 2—Decision on 
issues of fact cannot be post¬ 
poned 


772 


433 


374 


712 


534 


512 


Notice of—Signatures of pleaders 

ot both parties should be on 
order sheet 

O. 17, R. 1 Case transferred 
without notice to defendant— 
Defendant should be granted ad¬ 
journment if he pleads unpre¬ 
paredness to go on 

O. 17 # R. 3—Dismissal of suit 
for failure to supply defendant 
with copies in a specific language 
is illegal 

O. 21, R. 2 Scope Dismissal 
of an application by the judg¬ 
ment-debtor under R. 2 (2) does 
not bar decree-holder’s certi¬ 
fying the payment under R. 2 

V-*- / • 

‘O. 21, R. 2 (l) Joint decree 


807 


534 


316 


822 






holder can certify adjustment of 
payment as regards his own 
claim but cannot as regards 
other joint decree-holders 822 

O. 21, R. 6 (b)—Certificate 
wrong Court to which decree 
is transferred should construe 
the decree itself and proceed— 

It need not get the certificate 
amended by the Court transfer¬ 
ring the decree 807 

“O. 21, R. 11 Pleader autho¬ 
rized to appear in suit is also 
deemed as authorized to appear 
in execution proceedings 69 2 

O. 21, R. 11 (2)—Decree-hold¬ 
er s disappearance — Nothing 
known as to death—Pleader can 
apply 369 

15—Court 


591 




674 


— -- r —I1UU 

determine who are the other 
decree-holders before making 
order under R. 15—Order safe¬ 
guarding interests of heirs of 
deceased decree-holder—Notice 
to heirs not necessary 

“O. 21, R. 16 Case between 
rival assignees of decree conver¬ 
ted by Court into suit—Appeal 
lies 

O. 21. R. 16—Execution by 
assignee—Objection as to as¬ 
signees’ title can be raised 

O. 21, R. 22—Rule applies to 
subsequent execution petitions 
and is not confined to first peti¬ 
tion F B 474 


16 


441 
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* -0. 21, R. 58—Objection to 

attachment by a party against 
whom suit was dismissed—Ob¬ 
jection is one under S. 47 and 
not under 0. 21, R. 58 482 

* -0. 21, R. 66 —Order refusing 

to notify incumbrance—Order is 
one under R. 66 500 

’-0. 21, R. 66 —Order under, is 

not final and cannot be res judi¬ 
cata 500 


-O. 21, R. 90—B. T. Act, Ss. 

160, 159 and 158-B—Sale under 
B.T. Act for arrears of rent— 
Holder of protected interest can¬ 
not apply under O. 21, R. 90 

-'-0. 21, R. 90—Court disregard¬ 
ing equities in determining order 
in which properties should be 
sold—Sale can be set aside for 
irregularity 

-O. 21, R. 90—Fraud is essen¬ 
tially different from irregu¬ 
larity 

-O. 21, R. 90—Heir-presump¬ 
tive of transferee of property is 
not entitled to apply 

-0. 21, R. 90—Material ir¬ 
regularity in sale proclamation 
—Inadequate price realized — 
Setting aside of sale was held to 
be right 

-“O. 21, R. 90—Onus of proof— 

Onus of proving defect in execu¬ 
tion sale is on party assailing it 

-O. 21, R. 90—Property at¬ 
tached during judgment-debtor’s 
lifetime but sold after his death 
—Legal representatives not 
brought on record—Sale is ir¬ 
regular and not void 
O. 21, R. 90—Purchaser of 

part of non-transferable occu¬ 
pancy can apply 

--’0.21 R. 91—Adjustment after 

sale—Decree-holder applying to 
have sale set aside on the ground 
of adjustment—Court will not 
set aside sale at decree-holder’s 
request 

-O. 21, R. 91—No separate suit 

lies for recovery of purchase 
money on ground of judgment- 
debtor not having saleable inter¬ 
est in property 

’O. 21, R. 91—Want of saleable 
interest—Where previous execu¬ 
tion sale was subject to mortgage 

1925 N. S. T. (Patna)—3 & 4 


556 

148 

521 

556 

461 

148 

384 

461 

702 

106 
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in favour of certain persons, sale 
of same property in execution of 
decree cannot be set aside 106 

O. 21, R. 92—Suit by judg¬ 
ment-debtor for possession of 
property not sold in auction but 
wrongly taken by auction pur¬ 
chaser—Rule does not apply 376 

O. 21, R. 93—No separate 
suit lies for recovery of purchase 
money on ground of judgment- 
debtor not having saleable inter¬ 
est in property 106 

O. 21, R. 94—Sale cannot pass 
anything more than that indi¬ 
cated by proclamation and at¬ 
tachment 615 

0. 21 , R. 98—Decree-holder 
being auction-purchaser—Order 
under O. 21, R. 98 is appealable 478 
“O. 22, R. 3—Names substitu¬ 
ted in appeal from interlocutory 
order stand for all stages of 
suit • 145 


—O. 22, Rr. 4 and 11—Mort¬ 
gage decree obtained by mem¬ 
bers of Mitakshara joint family 
—Appeal—Failure to substitute 
legal representatives of deceased 
respondent causes whole appeal 
to abate 590 

—O. 22 , Rr. 4 and 11 One of the 
legal representatives already on 
record at the date of death—Ap¬ 
plication for substitution is not 
dispensed with 123 

O. 22, R. 4 One plaintiff 
dying during suit—Plaintiff mis¬ 
led by Court’s order and hence 
not applying to bring proper 
legal representatives on record— 
Plaintiff should not be made to 
suffer 705 

O. 22, R. 4 Only some heirs 
sought to be substituted—Appeal 
does not abate against others 551 

O. 22, R. 4—Several defen¬ 
dants—One dying—Joint decree 

Others are not exempted 434 

—O. 22, R. 4—Suit by landlords 
for assessment of fair rent 
decreed Appeal Abatement as 
against one respondent operates 
as abatement against all 517 

O. 22, R. 4 Suit does not 
abate on death of one of the 
defendants where liability is 



18 
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Civil P C. 

joint and several—Claim for rent 
creates such liability 480 

*-0. 22, R. 9—Ignorance of a 

pardhanashin lady’s death in a 
different district is excusable 
where appellant is not guilty of 
laches—Appellant need not al¬ 
ways be enquiring to see if res¬ 
pondent is dead 162 

•O. 22, R. 9, (2)—Abatement 


* 






— --, — t » » 

was set aside where substitution 
was applied for within time 
from date of knowledge of res¬ 
pondent’s death 123 

— O. 22, R. 10—Devolution of 
interest pending suit makes no 
difference in the Court-fee to be 
paid provided the nature of suit 
is not changed 47 

O. 26, R. 5—Examination of 


plaintiff on commission—Juris¬ 
diction exists but should not be 
granted save in extreme cases— 
Such caution is not needed in 
case of plaintiff’s witnesses 125 

—O. 26, R. 11—Profits arising 
out of mortgaged property— 
Commissioner can investigate 
but he cannot enquire as to pos¬ 
session 576 

O. 33, R. 5--Dismissal of ap¬ 


plication on ground of limitation 

is revisable 30 

—O. 34, R. 1—Nonjoinder of 
one or two persons should not 
defeat suit against parties ac¬ 
tually before Court—Mortgage 
having been made by manager 
of Hindu joint family, suit is not 
bad for nonjoinder of one or 
two members of the family 
where others are joined 59 

O. 34, R. 1—Opposing joinder 


of parties precludes objection for 
nonjoinder 57 

O. 34, Rr. 2 and 4—Judgment 


not giving special direction for 
payment of interest between in¬ 
stitution of suit to decree— 
Decree granting such interest is 
correct—Judgment granting inte¬ 
rest from decree to payment 
—Decree granting such interest 
beyond expiry of period of grace 
and up to actual payment is cor¬ 
rect 155 

O. 38, R. 6—Mortgage suit 


Civil P. C. 

gaged one may be attached 
before judgment where mort¬ 
gaged property is likely to prove 
insufficient security for the loan 291 
‘O. 39, R. 1—Suit to set aside 
decree on the ground of fraud— 
Execution should not be stayed 
on ground of fraudulent 
decree unless reasonable prospect 
of proof of fraud exists 337 

O. 40, R. 1 Even in partition 
or partnership cases party must 
not be appointed Receiver with¬ 
out opponent’s consent where 
Court cannot rely on his honest 
and disinterested management 293 

O. 41, R. 23—Order of remand 
affecting the whole suit is an 
order under S. 151 and so not 
appealable 700 




%•* 
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* 




O. 41, R. 27—Admitting ad* 
ditional evidence—Question is 
one of discretion 

O. 41, R. 27—Evidence not in 
existence at the time of suit—It 
may be admitted in appeal 

O. 41, R. 33—Appeal from 
part and by some parties only 
enables the Court to exercise 
its power under R. 33 
—O. 41, R. 33—Appellate Court 
must not interfere save when 
justice peremptority requires 
interference 

O. 41, R. 33—Lower Court’s 


504 


612 


40 


285 


W - — ' - — VAX V U 

finding on facts is not to be dis¬ 
turbed merely because a different 
view is also possible—Lower 
Court’s finding can only be dis¬ 
turbed by proof of its being 
wrong 

O. 41, R. 33 Rule does not 


68 


apply.'where the plaintiff whose 
claim‘is decreed in part appeals 
with regard to part not decreed 
and defendant files neither 
appeal nor cross-objections 

O. 41, R. 33—When trial 


285 


Properties other than the inort- 


- -- J — v v * * ** 

Court’s opinion as to witness de¬ 
pends not on honesty of witness 
but on reason not acceptable to 
appeal Court trial Court’s finding 
on fact can be disturbed 

O. 43, R. 1 (k)—Order refusing 
to set aside an abatement of an 
appeal is appealable 
O. 44, R. 1, Proviso—Direction 


68 


is mandatory 


162 

442 


* 


Subject Index, 

Civil P. C. 

0. 47, R. 1 Deficit Court-fee 
not paid due to treachery of 
pleader’s clerk—Plaint rejected 
Application to restore lies 435 

0. 47, R. 1—Lower Court com¬ 
petent to extend time on review 
application—Extension granted 
on application for extension is 
valid 452 

0. 47, R. 1 Mesne profits 
claimed--No evidence adduced 
by either party—Claim dismissed 
—Review of dismissal was re¬ 
fused 368 

—Sch. 2 , para. 3 (2)—Court has 
inherent power to cancel order 
under para. 3 720 

Sch. 2, para. 14—Parties re¬ 
presenting whole property to be 
theirs Third persons interested 
in -the property but arbitrator 
unware of the fact and deciding 
the dispute Party to reference 
cannot challenge the award 810 

Sch. 2, para. 14—Portion of 
award not within arbitrator’s 
jurisdiction Portion separable 
from the rest—That portion is 
invalid but the rest of the award 
may be filed 810 

Sch. 2, para. 15 (a)—Confi¬ 
dential enquiry is misconduct 465 

< Sch. 2, para. 15 (a)—Consul¬ 
ting strangers on law point, 
style etc., is not misconduct— 
Consulting on facts, is miscon¬ 
duct 

Sch. 2, paras. 20 and 14—Por¬ 
tion of award not within the ar¬ 
bitrator’s jurisdiction — Portion 
separable from the rest—It is 
invalid but the rest of the award 
may be filed 810 

Contract 

Agreement Where terms are 
being negotiated and a document 
is contemplated to bo signed, 
parties are not bound till the 
signing of the document—But in 
absence of intention to sign such 
document the principle does not 

a PPiy 68 

Contract to enter into a con¬ 
tract is not enforceable—Con¬ 
tract to grant mining and pros¬ 
pecting license is not enforce¬ 
able 


* 


* 




465 




1925 Patna 19 

Contract Act Oof 1872) 

S. 2 (d)—Compromise of 

doubtful right is enough consi¬ 
deration for agreement 68 

—S. 16—Mere exorbitant rate of 
interest is no ground of relief in 
absence ol proof of lender having 
been in a position to dominate 
the will of the borrower 326 

S. 18 Signing of document is 

not consenting—Document signed 

by blind man—Contents of 
d ocu men t m isrepresen ted —Plea 
of non-est factum can he raised— 

Bona fide purchaser for conside¬ 
ration is not affected 140 

S. 25 Compromise of doubt¬ 
ful right is enough considei ation 
for agreement 68 

S. 54 Agreement between two 
dm las of a deceased mohunt of 
mutli One to be mohunt and 
other adhikari—Latter entitled 
to maintenance in event of differ¬ 
ence Latter suing for mohunt- 
ship Suit failing Mainten¬ 
ance cannot he claimed 496 

S. 55 Date of payment of 
decretal amount fixed by consent 
of parties Sale to be cancelled 
on payment of money agreed— 

Time is essence of the compro¬ 
mise and cannot he extended by 
the Court gqi 

-S. 62 No novation takes place 
without the substitution of a 
fresh contract for the original 

one 228 

S. 69 Interested ’ includes 
person bona fide believing him¬ 
self to have interest OQl 

S.. 69 — Sub-tenure holder 
making deposit to save tenure 
from being sold in execution— 

Right to contribution and inci¬ 
dental expenses arises, hut not 
to interest on sums deposited 737 
Ss. 70 and 69—Scope—If a per- 


259 


son in good faith makes neces¬ 
sary payments for the preserva¬ 
tion of the esfate pending certain 
litigation about it, and if his oppo¬ 
nent gets the estate in the liti¬ 
gation, he is entitled to be re- 
mibursed by the opponent if be 
has failed through no fault of 
his out of the rent of the estate 201 
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Contract Act 

•S. 74—Explanation has restros- 


pecfcive effect—Though the ex¬ 
planation was introduced only by 
the amending Act of 1899, yet 
as it only explains and illustra¬ 
tes the section it is applicable to 
contracts entered into before 

1899 

—S. 74—Stipulation to pay 
enhanced interest—A stipu¬ 
lation that if default was 


made in payment of kishts inte¬ 
rest at 1 per cent per month was 
to be paid and if default was 
made for four kishts successively 
interest at Rs. 3-2-0 per cent, 
per month was to be paid was 
held to be penal but was held to 
be reasonable compensation 

Co operative Societies Act (2 
of 1912) 

--S. 43 (2) (l)—Registrar can pass 

award against sons of deceased 
member as representing his estate 
but not personally 

Cosharer 

*-Cosharer — Easement—Two 


plots held exclusively by two co¬ 
sharers severally—Holder of one 
plot cannot claim easement over 
the other plot 

•Joint lease—One of two joint 


lessees dying does not entitle 
landlord to re-enter as to half 
the property as the right of re¬ 
entry in such cases does not arise 
until death of both lessees 
•Partition ends nature of 


tenure and survivorship does not 
apply thereafter 

-Suit against tenant for assess¬ 
ment—All cosharers must join 

Court-fee 

*-Alternative reliefs—Where out 




• 


• of two alternative reliefs which 
are identical in actual money 
value one requires a higher Court 
fee the Court-fee is payable on 
the relief requiring the higher 
Court-fee 

-Court-fee can be claimed on 


64 


64 


575 


492 


228 


228 


559 


193 


relief apparently claimed 
—Devolution of interest pending 


210 


suit can make no difference in 
the Court-fee to be paid if the 
nature of suit is not changed 

Court-fees Act (7 of 1870) 

*->-Drafting is unscientific F B 392 


47 



Court-fees Act 

S. 5—Valuation of subject- 


matter—Taxing officer has juris¬ 
diction—He should take evidence 

F B 392 

S. 7 (IV) (c)—Where a mere 


declaration will give full relief 
further declaration is redundant 
and asking therefor will not 
make suit one for declaration 
with consequential reliefs 
~ 12—Civil P.C.. S. 115 


44 


--i 

Appellate Court dissenting from 
trial Court’s valuation and re¬ 
turning appeal to be presented to 
proper Court acts with jurisdic¬ 
tion 

—S. 35 and Local Govt, of 


488 




B and O Notification No. 2576/ 
LA* 25 of 1921—Question under 
Civil P. C., S. 144, is also one 
under S. 47 

Sch. 2, Art. 17 (3)—Where a 


577 


mere declaration will give full 
relief further declaration is re¬ 
dundant and asking therefor will 
not make suit one for declaration 
with consequential relief 

Sch. 2, Art. 17 (6)—Partition 


44 


/ - - \— / —- — *• * v » V 

suit—Declaration of title and 
possession sought—Ad valorem 
fee is payable 

Criminal Procedure Code (5 of 
1898) 

•S. 4 (l) ( h )—Order passed by 


703 


Court on complaint made by 1 
police is not complaint by Court 483 
S. 72—Summons to Sub-In- 


* 


spector of Railway Police should 
be served through the Superin¬ 
tendent of Police for the District 553\ 
(1923) S. 106—Order under, 


-- p 

does not lie where accused is 
convicted under a section of 
I. P. C. read with S. 149 

S. 107—Existence of bonafide 


117 


dispute as to land proved—Pro¬ 
ceedings should be under S. 145 
and not under S. 107 
S. 110—Evidence must not be 
vague and general 

S. 117, Cl. 4—Association must 


610 


131 


be proved 

-S. 144—Order under—Inci- 


131 


dental observation as to posses¬ 
sion has no force of order under 
S. 145 

—S. 144—Order under, is not 


514 


evidence of possession 


17 
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Criminal P. C. 

■S. 144—Order under—Setting 
aside—Order need not bo set 
aside after two months 514 

—&. 144 — Questions of title, 


21 


fraud etc., cannot be tried in 
proceedings under S. 145 or 
S. 144 

S. 145—Cosharers in separate 
possession of shares—Exclusive 
possession of disputed item 
claimed by either party—S. 145 
upplies 

8. 145—Dispute bona fide— 
Magistrate should proceed under 
S. 145 

-S. 145—Existence of bona fide 


33 


G18 


514 


dispute as to land—Proceedings 
should be under 8. 145 and not 
under S. 107 

—8. 145—Object is to stop 

breach of the peace 

8. 145—Question of title 


610 


593 


Questions of title, fraud, etc., 
cannot be tried in proceedings 
under S. 145 or S. 144 
—8. 145—Source of information 
as to breach of peace is im¬ 
material 

—S. 145, Sub'S. (4)—Disposses¬ 
sion should be wrongful as well 
as forcible 

8. 145 (5)—Incidental decision 


33 


553 


33 


~ * 

by any Court does not cause 
cessation of dispute 
~Ss. 146 and 145 (4) (6)—Pro- 


593 


* 


** 


visions of S. 146 differ from pro¬ 
visions of S. 145 (6)—Plaintiff 
going to a civil Court after 
attachment under 8. 146 has to 
show that he has rights in the 
land and he was entitled to 
possession 168 

S. 162—Diaries received after 
written statement by police as 
to absence of statement recorded 
under S. 162—Accused is not 
entitled to call or see the diaries 339 
' 8. 162—Witness making state¬ 

ment in Court can be asked 
whether he had made that state¬ 
ment to the police 450 

8. 164—Accused’s statement of 
exculpatory character is admis¬ 
sible in evidence against him 536 

8. 164—Evidence of recordin 


Criminal P. C. 

-S. 164—Retracted confession 

must he corroborated 

-8. 172—No duty to refer to 

diary—But accused must get 
benefit of refusal 

-S. 190—Prosecution for bring¬ 
ing a false charge — Accused 
should he given opportunity to 
substantiate his allegations 

-8. 195 — Complaint under 

1. P. C, S. 211, not entertainablo 
due to want of proper complaint 
under Criminal P. C., S. 195— 
Court can investigate offence 
under 8. 182. I. P. C. 

-Ss. 195, 476 and 4 (l) (/i) — 

Order passed by Court on com¬ 
plaint made by police is not 
complaint by Court 

S. 195—Penal Code, 8. 211 


101 


131 


7os 


717 


Ls3 


* 


V — 

False information to police fol¬ 
lowed by complaint to Court-—- 
Sanction to prosecute is neces¬ 
sary 

S. 195 — Section should be 


I s 3 


* 




Magistrate that he had followe 
all the provisions of the section 
is sufficient «* 191 


given wide interpretation—One 
offence may be committed ‘in 
relation’ to another though the 
other may never be committed 
-8. 202 — Dismissal of Com¬ 
plaint — Investigation under 
8. 202 is not necessary 

-8. 202—Record of statement 

before police put before the 
Magi it rate—W i t nesses deposi ng 
in like manner before him —Ma¬ 
gistrate’s not recording their evi¬ 
dence is not illegal ' 

-Ss. 203 and 202—Dismissal of 

complaint— Investigation under 
8. 202 is not necessary 

8. 204—Issue of process can be 
postponed even in warrant cases 
8.- 209—Case triable by First 
Class Magistrate as well as by 
Sessions Commitment is discre¬ 
tionary 

-8. 209 —Preliminary enquiry 

in a case triable by a Court of 
Sessions is not without jurisdic¬ 
tion Commitment is not proper 
on unreliable evidence and im¬ 
probable case 

8. 234 There is no presump¬ 
tion as to date of receipt of 
stolen property where several 
articles of stolen property are 
found in possession of accused'*— 


17 


04 


584 


704 


619 


to-) 


279 



22 




* 


Criminal P. C. 

Procedure to be adopted for trial 
is to charge the accused for three 
offences regarding three parcels 
on the assumption that each 
offence is independent 20 

S. 238 I. P. C., Ss. 426 and 
430—Criminal P. C., S. 238 ap¬ 
plies W hen the charge is under 
I.P.C., S. 430, the conviction can 
be under S. 426 339 

S. 253 ( 2 ) W^here conviction 
is impossible the Magistrate can 
discharge the accused even be¬ 
fore the date of hearing 154 

S. 257 Prosecution witnesses 
called under S. 257 can be cross- 
examined Court is not bound 
to summon them merely be¬ 
cause of absence of previous 

cross-examination 696 

S. 257 Travelling allowance 
of witnesses ordered to be depo¬ 
sited—Amount should be speci¬ 
fied 

—-S. 257—Unreasonable and im¬ 
proper refusal can be revised 
S. 284 Trial with three asses¬ 
sors No reasons given for not 
having four—Trial is not illegal 
—(amended 1923), S. 288—De¬ 
positions before Magistrate can 
be used in a trial if they are evi¬ 
dence within Evidence Act 
(amended 1923), S. 288—In the 
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* 


553 

696 


381 


51 


- w - — — —-V V 

absence of evidence showing the 
preferability of evidence given 
before a Magistrate convictions 
should not be based on it when 
it differs from evidence given at 
the trial > :. . r 

S. 298—Formulating questions 
for consideration of jury is not 
required by law—The practice 
is, however,,advisable 
—S. 300—Jury allowed to dis¬ 
perse after charge — Trial is 
illegal 

S. 342 Accused filing written 
statement and refusing to answer 
questions Magistrate is not 
bound to go on questioning 
*S. 342 Circumstances against 


51 


797 


595 


378 


accused—Court must ask specific 
questions General questioning 
is not enough 342 

S. 342 Detailed examination 
of accused is not essential in 
every case 743 


* 


* * 


Criminal P. C. 

S. 342—Deviation 


No 


pre 


judice to accused caused—Trial 
is not vitiated —P rinciples 
elaborately discussed » 

S. 342 Non-compliance— 

Trial is illegal— Revision lies— 
Accused need not be prejudiced 34 S 
S. 342 Omission to examine 
accused at close of prosecution 
evidence vitiates trial—Object of 
examination is for the accused’s 
benefit 723 

“S. 342—Putting general ques¬ 
tion is enough 339 

Ss. 342 and 428—S. 342 does 
not apply to S. 428 —(Per Buck - 
nill J .) Fresh opportunity to 
accused to make statement lnay 
be essential in some cases 414 

‘S. .34 2—Written statement by 

accused may be accepted in lieu 
of oral statement 414 

Ss. 344 and 204—Issue of 
process can be postponed even in 
warrant cases 619 

S. 344 Real question under 
section is as to reasonable cause 
for postponement—High Court 
will not interfere where discre¬ 
tion has been judicially exercised 619 
-S. 344 Though policy of law 

* _ i 1. • . _ 


583 


9 v_/ J-J ^ * » 

is against postponing trial, post¬ 
ponement for reasonable cause is 
not illegal 619 

S. 345 ( 2 ) Offence relating to 
public trust property—Matters 
more suitable for civil suit— 
Compromise refused by trial 
Court High Court allowed the 
same 

S. 360 — Depositions being 

read by witnesses themselves is 

not sufficient—They should be 

read over in accused’s presence— 

Recording of the fact of the 

deposition having been read over 

is not imperative but desirable 723 

S. 360 Section is mandatory 378 

S. 360 \ iolation — Accused 

not prejudiced —'’Trial is not 

vitiated Non-compliance with 

S. 360 cannot be raised for the 

first time in revision 414 

S. 367 (5), Proviso—Heads of 
* • • _ _ _ 


• » » — — — — s/ v/ ^ 

charge to jury should be put on 
record as soon as possible 

S. 403 — Person proceeded 
agaiust under S. 476, Criminal 


797 


23 


Criminal P. C. 

P. G. but proceeding dropped as 
incompetent — Change in law 
making proceedings against him 
competent—Previous discharge 
is not bar to re-trial 330 

■-S. 407—Part of case tried as 

Second Class Magistrate and part 
as First Class*—Appeal lies to 
Sessions Judge 472 

-‘S. 417—Government alone has 

the right to appeal against ac¬ 
quittal (obiter) 321 

-S. 421—Writing is not neces¬ 
sary for summary dismissal of 
appeal, but reasons for dismissal 
are necessary 183 

-S. 422—Appeal cannot be ad¬ 
mitted on ground of sentence 
only 453 

-S. 428— Negligence on the 

part of the prosecution is no 
ground for not taking additional 
evidence against the accused 
where justice will fail if such 
additional evidence is not taken 526 

-S. 428—Order allowing addi¬ 
tional evidence will not be inter¬ 
fered with in revision except in 
case of error of law affecting 
merits of the case 526 

-Ss. 428 and 342—S. 342 does 

not apply to S. 428 (l )—{Per 

Buclcnill J .) Fresh opportunity 
to accused to make statement 
may be essential in some cases 414 

*-S. 437—Discharge cannot be 

set aside unless it is perverse and 
not merely wrong 599 

Ss. 438 and 439— Dismissal 
must not be lightly disturbed 447 

S. 439 — Acquittal can be 
revised, but only in exceptional 
cases—Grave error of procedure 
justifies revision, but improper 
admission of evidence not essen¬ 
tial to the result does not 165 

S. 439 — Circumstances of 
assault not truly disclosed by 
k complainant—Acquittal is proper 321 
" S. 439—High Court staying 
proceedings— Lower Court in¬ 
formed by party, but disposing of 
case—Lower Court’s order is 
ultra vires 553 

Ss. 439 and 360—Non-com¬ 
pliance with S. 360 cannot be 
raised for first time in revision 414 


—Order of commitment 
by the District Magistrate—High 
Court can revise both on point 
of law and facts ^79 

—S. 439—Revision was allowed 
on the ground of omission to 
examine important defence wit¬ 
ness without sufficient cause 55 

—S. 476—Court making com¬ 
plaint must hold preliminary 
enquiry and must make a written 
complaint 330 

-—S. 476—Extent of preliminary 
enquiry is in Court’s discretion— 
Grant of right of appeal does not 
extend the scope of the enquiry 677 

—S. 476—Judge dealing with 
application under T. 1\ Act, 

S. 83, is Court 330 

—S. 476—Order passed by Court 
on complaint made by police is 
not complaint by Court 483 

—(1923) S. 47*6 — Proceedings 
need not be judicial 330 

—S. 493 — Representative of 
railway, appointed under S. 145 
(2) of Railways Act, cannot 
insist to lead prosecution in pres¬ 
ence of Public Prosecutor 755 

—S. 514— Failure to produce 
accused due to his being arrested 
in another case—Forfeiture is 
improper 389 

—S. 522— House taken posses¬ 
sion of by criminal trespass by 
accused threatening to use force 
—S. 522 applies 689 

—-S. 522 (3) — No time limit 
exists for order under S. 522 to 
be passed by Court of appeal, 
revision, etc. 689 

—8, 526 — Magistrate making 
remarks that he is unfavourably 
disposed to prosecution—Trans¬ 
fer should bo ordered 818 

—S. 526—Reasonable apprehen¬ 
sion of absence of fair trial is a 
ground for transfer though 
general rule cannot be laid down 115 
—S. 526—Reasonable fear of 
outside influence interfering— 

Trial Court slurring over P. W’s 
uncertainty—Transfer should be 
granted 339 

S. 526 Refusal to grant gun 
license after usual season for 
granting is no evidence of bias 339 
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Criminal P. C. 

S. 439 
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Criminal P. C. 


—S, 526 (3)—Person at whose 
instance prosecution is started is 
“party interested”—Such person 
is entitled to apply for transfer ; 
but his rights are subordinate to 
those of Public Prosecutor 
—S. 531 — Commitment order 


818 


without jurisdiction can be set 
aside even in the absence of pre¬ 
judice 

—S. 539—Affidavits—Affidavits 


187 




* 


sworn before Presidency Magis¬ 
trates of Calcutta are not ad¬ 
missible in the Patna High 
Court 

Criminal Trial — Benefit of 
doubt—Accused must get the 
benefit of refusal of police to 
refer to diary 

-Continuing offence—Daily fine 

for future offence is illegal 
-In absence of evidence show¬ 


755 


131 


322 


ing the preferability of evidence 
given before a Magistrate, convic¬ 
tion should not be based on it 
when it differs from evidence 
given at the trial 

Note of identification is evi¬ 
dence only if proved by the 
Magistrate holding the identi¬ 
fication 

—Simultaneous trial of counter- 


51 


cases is not illegal in itself 

Stay should be ordered where 


158 


619 


matter is in issue in a civil suit 
filed before the complaint 
—Travelling allowance of wit¬ 
ness ordered to be deposited— 
Amount should be specified 
—Trial of cross cases — The 


193 


553 




simultaneous but separate trials of 
two cross cases of rioting is not 
bad unless the accused are pre¬ 
judiced , . 

Crown 

-Escheat — Land does not 

escheat to Crown unless it 
is a permanent interest 

Custom 

-Evidence—Time for which ex¬ 
istence should be proved cannot 
be fixed 

D 

Decree 

-Amendment—Execution stay¬ 
ed by appellate Court, on parties’ 
agreement—Appeal dismissed— 


152 


57 


356 




Decree 

Original decree is not to be taken 
as amended according to agree¬ 
ment 

—Construction-Clear and unam¬ 
biguous decree need not be inter¬ 
preted 

-No liability fixed upon any 

party—No decree can be - pre¬ 
pared 

-Setting aside—Minor sued— 

Decree must be set aside 

Deed 

-Construction—Debt being se¬ 
cured and transferrer being enti¬ 
tled to redeem,, transfer is a mort¬ 
gage not a lease 

-Construction—Intention is to 


be gathered from words and doc¬ 
trines are to be given due weight 
but should not be allowed to 
overrule clear indications of in¬ 
tention 

Construction—Lease in terms 


perpetual, with fixed rent, heri¬ 
table, and in default of payment 
of rent three kists becoming void, 
was held unresumable 


E 


Easements Act (5 of 1882) 

-S. 4—Two plots held exclu¬ 
sively by two cosharers severally 
—Holder of one plot cannot claim 
easement over other plot 

Ejectment 

-Defendant pleading tenancy 

by contract but 'failing—Some 
title diminishing plaintiff’s title 
must be proved by defendant to 
defeat plaintiff ’s suit 

Evidence 

-Receipt is evidence but not 

conclusive evidence of receipt of 
money 

Evidence Act (1 of 1872) 

— — S. 11—Self-serving statements 
are admissible where they make 
relevant fact highly probable or 
improbable or where they are res 
gestae (Contra Mullick , J.) 

S. 21—Self-serving statements 


are admissible where they make 
relevant fact highly probable or 
where they are res gestae. (Contra 
MuUick J.) 


128 

291 

505 

367 

319 

625 

228 

492 

739 

281 

68 

8 


Subject Index, 1925 Patna 


25 


Evidence Act 

■S. 24—Moral exhortation by 
direct superior of accused is not 
objectionable • ^ (2 

—S. 35—Village Note—No pre¬ 
sumption of correctness attaches <54 
—S. 43—Judgment between third 
parties—A judgment between the 


plaintiff and third parties is not 
admissible though the facts found 
therein may support plaintiffs 
title disputed in the present suit 
•S. 43—Judgment is not rele- 


68 


- -- 

vant unless as a fact in issue oi 
as a relevant fact under other 
sections 

-8. 45—Person proving hand¬ 
writing must prove his acquain¬ 
tance with the handwriting to 
be proved 

-S. 90—Ancient document pro¬ 
duced from Collector’s custody 
was held presumably genuine in 
the circumstances of the case 
8. 92—Evidence of conduct of 


625 


* 


87 


442 


parties is inadmissible to con¬ 
tradict an unambiguous grant 

—Ss. 101-103—No merger of 
lessor’s and lessee’s interest 
taking place—Burden of proving 
that distinction . between the 
two interests was kept alive 
subsequently is not on party 
averring same 

—8. 106—Claim for rent based 


228 


530 


o 


on produce—Tenant prevent in 
landlord from estimating crops— 
Onus is on tenant to prove actual 
produce 

8. 115—Opposing joinder of 


505 


parties precludes objection fci 
nonjoinder 57 

—8. 115—Parties representing 
whole property to he theirs— 
Third persons interested in the 
property but arbitrator unaware 
of the fact and deciding the dis¬ 
pute—Party to reference cannot 
challenge the award 810 

—8. 115—Taking part in parti¬ 
tion proceedings by revenue 
Court—Revenue Court having no 
jurisdiction—Party can after¬ 
wards deny revenue Court’s 
jurisdiction to proceed with 
partition 137 

8. 115—Trust for the purpose 
of acquiring property for the 
benefit of the settlor—Settlor 


Evidence Act 

allotting certain sum of money 
for th purpose—Trust reserving 
power to settlor to revoke trust 
after the money is spent— Trust 
is valid and the refusal to 
further finance the work is 
valid revocation—If afterwards 
the trustee by his own exer¬ 
tions acquires the property no 
trust attaches to it and the bene¬ 
ficiary cannot claim it 

Execution 

-Duty of Court—It is the duty 

of the Court executing a decree 
to see that parties to the pro¬ 
ceedings are properly before it 
-Limitation—Starting point is 


68 


decree of final Court 
•Mode of—Mortgage 


160 


10 


— Subse¬ 
quent purchaser of one of the 
items — Purchase subject to 
mortgage — Mortgage decree — 
Execution Court cannot order 
properties to be sold in particular 
order 484 

-Purchaser at execution sale 

takes subject to all equities affec¬ 
ting judgment-debtor 106 

Execution of Decree 

-Executing Court cannot inves¬ 
tigate into maintainability of 
suit after a decree is passed 516 

Extradition Act (15 of 1903) 

-S. 7—Warrant signed by the 

Assistant British Envoy is not 
valid 112 

Government of India Act, 1915 

-8. 107—Trial Court inde¬ 
finitely postponing-some issues of 
fact—Loss of evidence to par¬ 
ties almost certain—High Court 
will interfere under general 
powers, if not under 8. 115, 

Civil P. C. 674 

Guardians and Wards Act (8 

of 1890) 

•-S. 17—Guardian for adopted 

son—Natural father should not 
he preferred in presence of fit 
member of adoptive family 444 

-8. 17 (2)—“ Relation ” is not 

relationship 444 

— : S, 45—Court refusing to allow 
guardian to show by evidence 
\v*t sum ordered to he paid was 
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not really due—Fine cannot be 
imposed for non-payment of sum 477 

H 

Hindu Law 

-Alienation — Daughter can 

alienate property inherited from 
father, only for necessity—But 
alienation of her life interest can 
be given effect to by partition at 
the instance of the alienee 820 

-Alienation—Mortgage decree 

against father—Execution—An¬ 
cestral property of sons and 
grandsons is liable 588 

-Applicability—Monbhum dis¬ 
trict—Kurmi-Mahtos are pre¬ 
sumably not governed by Hindu 
Law-Whether Dayabhaga School 
of Hindu Law applies to them or 
the Mitakshara depends 1 on evi¬ 
dence where Customary Law has 
been discarded—Burden of proof 
of adoption of a particular School 


of Hindu Law lies on person so 
alleging 733 

-Debts of father—Personal 

decree against father — Debts 
cannot be presumed to be immo¬ 
ral 823 

-Debts of father — Sons are 

liable to pay even in father’s life¬ 
time 823 

-Debts by grandfather for legal 

necessity—Debts bind family 
property 470 

-Debts—Grandfather—Interest 

is payable by grandson 470 


—Debts—Liability increased by 
father who stood surety for 
guardian • of a minor under 
Guardians and Wards Act binds 
son 609 

—Debts—Sons are not liable for 
father’s simple money debt where 
partition has occurred before 
suit 688 

—Gift—Acceptance is necessary 
to complete gift—Acceptance of 
the deed of gift is prima facie 
evidence of the acceptance of the 
gift—Acceptance may be made 
at any time during lifetime of 
the donor 251 

—Gift' to wife—Mithila School 
—(Per Daw son-Miller, C. J.) 

Gift may confer right to alie¬ 
nate gifted property 625 


Hindu Law 

-Gift to woman —(Per Das , J) 

Presumption is that gift is in¬ 
alienable unless express words 
indicate the contrary 625 

-Gift to woman—Words indi¬ 
cating absolute estate are not 
affected by sex of the grantee— 
Estate of inheritance does not 
necessarily indicate absolute 
power of disposal 625 

-Joint family—Manager—Debts 

by—Creditor should prove neces¬ 
sity for rate of interest as well 
as for principal sum, as against 
other coparceners • 59 

-Joint family—Partition—Dea¬ 
lings between parties is a strong 
evidence in favour of partition 
—Onus to prove separation is on 
the party asserting it where 
nucleus of joint family property 
is admitted 161 

-Joint family—Purchase of 

conti guous share and mortgage 
for the purpose bind family 189 

-Joint family—Suit against— 

Mortgage having been made by 
manager, suit is not bad for non¬ 
joinder of one or two members 
of the family where others are 
joined 59 

-Joint family—Suit by father 

being representative or nob de¬ 
pends on circumstances of each 
case—Suit on contract differs 
from suit about immovable pro¬ 
perty 308 

-Joint family—Suit by father 

is binding on all coparceners 308 

-Partition—After partition has 

taken place there is no presump¬ 
tion that a particular branch of 
joint family remained joint— 
Burden is on party alleging to 
prove jointness 828 

-Reversioner—Reversioner sign¬ 
ing on behalf of widow, mortgage 
executed by latter—Reversioner’s 
consent cannot be presumed 467 

-Stridhan — Gift by husband 

after marriage is Saudayica gift 
and is wife’s stridhan 625 

-Stridhan — Mithila School— 

{Per Das , J) Gift from husband is 
heritable but inalienable except 
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Hindu Law 

for necessary purposes even with 
husband’s consent 625 

*-Stridhan—Property held by 

widowed daughter-in-law is not 
stridhan 523 

-Stridhan — Widow entering 

upon property as widow and 
holding adversely that property 
—The acquisition is not stridhan 460 

-Texts —(Per Das , /.)—The 

Mitakshara is of authority in 
Mithila except in regard to those 
matters where there is a differ¬ 
ence of opinion between Vigna- 
nesvara and the*Mithila com¬ 
mentators 625 

I 

Impartible Estate 

^ .i, 

-Income— Savings — Property 

acquired by savings is separate 
property of the holders 68 

Income Tax Act (11 of 1922) 

' -S. 4 (l)—Money due to asses- 

see from Native State and paid by 
being credited to his account in 
a bank in that State but after¬ 
wards transferred to his account 
with another branch of the same 
bank in 'British India is not 
received in British India 281 

S. 4 (l)—Receipt refers to first 
occasion on which recipient got 
money under control 281 

-S. 10—Embezzled sums and 

boarding expenses etc., of servant 
are deductible 408 

S. 23 (4) Assessee attending 
Income-tax office with his evi¬ 
dence in; obedience to notice 
issued nnder S. 23 (2)-—Income- 
Tax* Officer’s not accepting the 

• evidence as conclusive does not 

• bring the case under sub-Sec. 4 694 

-S. £9—Notice after fourteen 

month is not necessarily too 
late—Form prescribed for notice 
does not iix limitation—Notice 
must be issued within reasonable 
time 581 

" S3. 30 and 31—Income unas¬ 

sessed originally cannot be asses¬ 
sed in appeal 408 

-S. 35—Separate returns of 5 
concerns filed to avoid heavy as¬ 
sessment—Notice served—Appli¬ 
cant mixing one more losing 
concern with the five and apply- 


Income-Tax Act 

ing for reduction—Application 
is not maintainable 352 

-S. 66—Whether review can 

be granted ; whether reasonable 
opportunity was given under 
S. 33 and whether personal in¬ 
come can be jointly assessed 
with family income are questions 
of law necessitating a reference 
to the High Court 155 

"-S. 66 (2)—Assessment accepted 

without appeal—No reference is 
competent 352 

Interest 

-Rate of—The rate of interest 

recoverable from a judgment- 
debtor has no reference to the 
purpose towards which the 
money is applied—It is deter¬ 
mined by the market rate then 
prevailing 201 

J 

Jalkar 

*-Actual grant need not be 

proved if plaintiff has been long 
in possession—Evidence of ex¬ 
ercise of right must be clear 568 

L 

Land Acquisition Act (1 of 1894) 

-S. 23—Sale nearest in date is 

the best criterion of the market 
value—Distinction between fron¬ 
tage and back for a very small 
plot is meaningless 129 

-S. 28—Interest on excess is 

payable from taking possession 
by Collector to payment of 
excess 129 

Landlord and Tenant 

-Acquiescence—Tenant is not 

precluded from objecting to col¬ 
lection of illegal rent, by his 
past acquiescence 185 

-Custom entitle landlord to 

rent for fruit trees besides ordi¬ 
nary rent islegal 294 

-(Hazaribagh Dt.)—Istimrari 

mukarrari in patta does not 
necessarily convey estate of in¬ 
heritance 210 

-Marfatdari receipts cannot 

convey raiyati title to a mar- 
fatdar 216 

Marfatdari receipts granted— 
Question whether tenancy is 
created in favour of grantee is 
one of fact 


499 
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Landlord and Tenant 

--Permanent tenancy asserted 

by tenant—Marfatdari receipts 
granted by landlord—Yearly 
tenancies are not created 357 

-Record-of-rights describing 

dahiyak as abwab—Court look¬ 
ing into collection papers and 
holding entry to be wrong— 
Finding is one of fact 795 

-Relationship of landlord and 

tenant without arrangement for 
payment of rent—Tenant im¬ 
pliedly contracts to pay reason¬ 


able compensation or rent 517 

—Rent for past years claimed— 

Suit to determine fair and equit¬ 
able rent does not lie 559 

—Rent—Manhunda rent —Man- 
hunda rent is a fixed amount 
independent of the total outturn 
of crops grown 299 

—Right to trees—Landlord is 
entitled to timber but not to 
fruit unless there is special con¬ 
tract to that effect 725 

—Surrender —A tenant, even 
after having created an encum¬ 
brance, can surrender his hold¬ 
ing 741 


-Tenancy—After cessation of 

tenancy possession of tenant is 
wrongful and landlord can for¬ 
cibly eject him but without un¬ 
due force 17 

-Tenancy-at will—Demand for 

possession sufficient to terminate 
the tenancy—Tenancy terrain- 
• able-at will of either party is a 
tenancy-at will 256 

1 -Tenant constructing a dwell¬ 

ing house—Possession held for 
a long time—No claim arises for 
holding rent free 612 

-Though abwabs have been abo¬ 
lished under the regulations, 
right to bankar, jalkar, and 
phulkar continue where agree¬ 
ment or custom can be proved 294 
Land Tenure 

-Ghatwali tenure—Any custom 

regarding ghatwali lands must 
be clearly pleaded and proved 
—Acquisition of occupancy 
rights in ghatwali lands is incon¬ 
sistent with incidents of ghat¬ 
wali tenure 306 

-Ghatwali Tenure may be ali¬ 
enable by custom—Inalienabi- 


Land Tenure 

lity is destroyed by cessation of 
service 210 

-Service tenure requires duty 

of service of a personal nature 
to make it a service tenure 210 

Legal Practitioner / 

Professional misconduct— 
Honest endeavour for seven 
years to re-establish character 
entitles practitioner debarred 
from practice to be restored 
thereto 250 

Letters Patent (Patna) ‘ 

-Clause 28—No conflict exists 

between Cl. 28 and Civil P. C. 

S. 98 625 

-Clause 36—No conflict exists 

between Cl. 36 and Civil P,..C. 

S. 98 ' 625 

Limitation Act (9 of 1908) 

-Act should be interpreted to¬ 
gether with the Civil P. C. 
of 1908 F. B. 1 

-S. 3 — Limitation—Question 

as to. raised in written statement 
but not pressed in trial Court— 
Defendant can press it in appeal 549 
-S. 5—One plaintiff dying dur¬ 
ing suit-Other Plaintiff misled by 
Court’s order and hence not ap¬ 
plying to bring proper legal re¬ 
presentatives on record—Plain¬ 
tiff should not be made to suffer 765 
S. 10—Applicability to con¬ 
structive trusts. (Per Dawson - 
Miller , C. J.) Where a person 
directs another to acquire pro¬ 
perty lor him (the person* direct¬ 
ing) and furnishes some money 
for the purpose, but after some 
time he withdraws from the 
venture completely but the per¬ 
son directed continues his exer¬ 
tions and as their result, ac¬ 
quires the property, there is only 
a constructive trust and S. 10 
does not apply (Per. Mullick, J.) 

There is no trust at all in such 
a case and limitation begins to 
run from the date of the with¬ 
drawal of the principal 68 

--S. 10—Applies to trust of land 

to be acquired in the future— 

The absence of any property at 
the date of creation of the trust 
does not aff ect the applicability 
of S. 10 ‘ 68 
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Limitation Act 

•S. 10— Express trust can be 


V 




* 


proved by inference from con¬ 
duct of parties and without 
express declaration — (Contra 

Foster , J.) 

—S. 14—Decree declaring plaint¬ 
iff entitled to certain relief if 
he paid certain sum within cer¬ 
tain time—Appeal - Time for 
payment runs from appellate 
decree 

—S. 15, Arts. 181 and 182 (5)— 
Application more than three 
years from last application, ex¬ 
cluding period of injunction res¬ 
training execution, is barred 
-S. 18—Fraudulent conceal¬ 


68 


369 


298 


ment of execution proceedings 
on the part of decree-holder is 
necessary under the section 
S. 19—Admission as to factum 
of purchase does not amount to 
admission as to its validity 
•S.*19—Scope—S. 19 applies to 


521 


execution applications 

S. 20—Payment must appear 


473 


197 


in the handwriting of the person 
making the same 
—S. 2(j —The section is not ex- 


806 


hustive of the methods of ac¬ 
quiring easements 
—Articles—Applicability— Two 


748 


or more articles applying—One 
providing longer period should 
be preferred 

Articles—Two articles apply¬ 
ing—One article general and the 
other special—Latter should be 
preferred 

—Art. 14—Main object of suit 
being to obtain declaration of 
plaintiff’s right, and setting 
aside Revenue Officer’s order 
being unnecessary, Art. 14 does 
not apply though setting aside of 
order may also be claimed 

Art. 31—Suit for non-delivery 


765 


765 


784 


of goods—Art. 31 applies whe¬ 
ther the suit is in contract or 
tort 

—Art. 31—Suit for non-deli very 
of goods by Railway Company — 
Art. 31 applies 

Arts. 52 and 85—Goods sup- 


727 


611 


plied on credit—Payment made 
on presentation of bills—Suit - to 
recover price is governed by Art. 

52 and not Art. 85 806 


Limitation Act 

**-Art. 62—Money paid under 

mistake — Suit to recover is 
governed by Art. 96 and not by 
Art. 62 

Art. 75—Starting point—In- 


* 


stalment bond enabling creditor 
to claim whole amount on de¬ 
fault of any one instalment— 
Suit filed after limitation i>eriod 
from earliest default—Suit is 
not barred in respect of instal¬ 
ments which are within limita¬ 
tion 

—Art. 85—Goods supplied on 
credit—Payment made on pre¬ 
sentation of bills—Suit to re¬ 
cover price is governed by Art. 
52 and not Art. 85 
—-Arts. 89 and 115—Written 


agreement between agent and 
principal—Principal’s suit foi 
accounts—Art. 89 applies 
—Art. 91—Where decree 


765 


557 


806- 


494 


is 

binding suit must be brought to 
set it aside within time 
—Art. 95—Heirs, where bound, 
must sue within time allowed 
by the article 

Arts. 96 and 62—Money paid 
under mistake—Suit to recover 
is governed by Art. 96 and not 
by Art. 62 

—Arts. 115 and 89—Written 


625 


625. 


765 


agreement between agent and 
principal—Principal’s suit for 
accounts-Art. 89 applies 

Art. 139—Life interest grant¬ 
ed by lease—Tonants claiming 
permanent interest—Art. 154 and 
not Art. 139 governs landlord's 
suit against tenants 

—Arts. 140 and 141—Articles 


494 


216 


apply only where title to succeed 
to last holder is proved 
—Art. 144—Art. 144 and not 


68 - 


Art. 139 governs suit by land¬ 
lord against mukarraridars 
claiming permanent interest 
while lease granting only life 
interest 

•Art. 144—If the plaintiff’s 
title to the property commences 
from the death of the previous 
full owner, limitation begins to 
run against him from that date 
notwithstanding that the estate 
may be in the possession of the last 


216 


30 


Subject Index, 1925 Patna 


Limitation Act 

full owner’s widow under a Will 
which he had no power to make 68 
Art. 181—Article governs ap¬ 
plication under S. 144 of the 

Civil P.C. ' F.B. 1 

Art. 182—Application more 
than three years from last ap¬ 
plication, excluding period of in¬ 
junction restraining execution, 
is barred 298 

"Art . 1 182 — Continuation — 
W 7 here the properties sought to 
he attached in two applications 
are different, the latter is not 
the continuation of the former 
nor where the former applica¬ 
tion has been dismissed for de¬ 
fault of the decree-holder 197 

—Art. 182—Objection filed by 
judgment-debtor — Examination 
of witness by decree-holder is 
step-in-aid 459 

Art. 182—Restitution resem¬ 
bles execution only super¬ 
ficially F. B. 1 

-Art. 182 (2)—Appeal by some 

—Appellate decree is the final 
decree for all 585 

**-Art, 182, 01. (2)—Appeal 

from part of decree and by same 
parties brings Article into oper¬ 
ation 40 

Lower Burma Land Revenue 
Act (2 of 1876) 

-S. 56—Only claims against 

Government are cognizable by 
revenue Courts—Claims bet- 


Master and Servant 

* Agreement between parties 
that master may impose fine— 
Fine imposed—Suit claiming re¬ 
fund of fine on the ground that 

it was wrongly imposed is not 
barred 437 

Minor ( 

Contract void for one party’s 
minority cannot be consideration 
for fresh contract by minor 
on attaining majority—Hypo¬ 
thecation by minor on attaining 
majority in consideration of pre¬ 
existing liability is invalid un¬ 
less the pre-existing liability is 
legally enforceable 25 

Even in presence of Board of 
Revenue's refusal to order 
minor’s manager (under Court of 
Wards Act) to execute lease, 
minor can be sued for specific 
performance of agreement to 
lease 959 

Mortgage 

-Decree on second mortgage— 

Decrees on prior mortgage de¬ 
claring puisne mortgagee to be 
entitled to redeem —Property 
not redeemed—Purchaser in exe¬ 
cution of decree on second mort¬ 
gage with notice of prior mort¬ 
gage cannot claim higher posi¬ 
tion than second mortgagee 605 

P 

Penal Code (45 of 1860) 


ween rival proprietors or culti¬ 
vators are cognizable by civil 
Court 6 S 

M 

Mahomedan Law 

-Pre-emption —See also Pre¬ 
emption 

-Pre-emption — Ceremonies 

indicated 743 

—■—Pre-emption—Until price is 
known *pre-emptor cannot exer¬ 
cise his right but unreason¬ 
able delay in ascertaining price 
would destroy claim 743 

-Right to pray on another’s 

land does not exist in absence of 
express or implied permission by 
owner 435 

Malicious Prosecution 
-Plaintiff must establish his in¬ 
nocence 459 


-Ss. 34, 149 and 325—If con¬ 
viction under Ss. 149 and 325 is 
not possible, conviction under 
Ss. 34 and 325 is less possible— 

A conviction under S. 34 is not 
sustainable without a clear find¬ 
ing as to the accused having 
acted in furtherance of a com¬ 
mon intention 706 

-S. 97—Injury caused to con- 

plainant while rescuing cattle • 
led by accused to cattle pound— 
Accused have the right of pri¬ 
vate defence 762 

S. 97 Question of exceeding 
right does not always depend on 
injuries caused • 762 

* S. 124-A—Principles of con¬ 
struction—Article as a whole • 
should be taken—Single sen¬ 
tences or expressions should not 


Penal Code 

be looked to—-Undue importance 
should not be given to inflated or 
turgid language—Intention to 
cause disaffection is necessary— 
But amount or intensity of dis¬ 
affection intended to be excited 
is not material—Class of paper 
in which article appears and 
class of people likely to read it 
are material points—Though the 
writer’s ultimate object may not 
be offensive, yet his method 
may incriminate him—Condi¬ 
tions at present in India are 
much more in favour of free 
expression than about 20 years 
ago—But the possible effect of a 
given matter on the class'of the 
present day people who read 
the same is to be considered— 
Books and reports intended to 
educate English public opinion 
about Indian affairs would come 
under one of the explantions to 
the section To ascribe to 

Government the intention of 
dividing and ruling so as to des¬ 
troy indigenous culture etc. and 
to state that Government was 
ruling by brute force are sedi¬ 
tious—Though a phrase like 
Punjab atrocities is com* 
monly used by some people, yet 
if it is used for generating dis¬ 
affection, it is an off ence 

S. 147 After cessation of 
tenancy, possession of tenant is 
wrongful and landlord can 

forcibly eject him but without 
undue force 

S. 147 Charge 
with one common 

vitiate conviction _ 

with another common object 
—S. 147—Looting of crops al¬ 
leged Bona fide dispute as to 
land negatives offence 
—S. 147—Order under S. 144 

Criminal P. C. is not evidence 
of possession 

Ss. 148 149 and 302—Unlaw¬ 
ful assembly—Prosecution fail- 

mg to give true account of the 
offence—Accused need not plead 
the right of private defence 
». 161 and 116 — Offer of 
illegal gratification—A mere offer 
to pay an illegal gratification to 
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for offence 
object will 
for offence 


99 


17 


152 


158 


17 


175 


*_ 


183 


183 


Penal Code 

a public servant is an attempt to 
bribe ; actual money or other 
consideration need not be 

produced at the time the offer 
is made 

Ss. 186 and 189 — Separate 
convictions under both sections 
are bad when the accused is 
found to have refused when arres¬ 
ted under civil warrant to follow 
the Court peon and threatened 
to use violence—Whole occur¬ 
ence falls under S. 189, Penal 
Code 

* "Ss. 189 and 186 — Separate 
convictions under both sections aro 
bad when the accused is found to 
have refused when arrested under 
civil warrant to follow the Court 
peon and threatened to use vio¬ 
lence Whole occurrence falls 
under S. 189 

S. 211 — Complaint under 
S. 211 not entertainable for 
want of proper complaint under 
S. 195, Criminal P. C.—Court 
can investigate offence under 
S. 182, Penal Code 7 ] 7 

•S. 211 Failure to substantiate 
complaint No offence is com¬ 
mitted under S. 211 329 

~S. 211 Ealse information to 
police followed by complaint to 
Court—Sanction to prosecute is 
necessary 4^3 

—S. 211 — Giving false informa¬ 
tion to police is instituting cri¬ 
minal proceedings’ within S. 211 
~S. 379 -Killing of an animal 
by the thief thereof does not 
• merit double conviction for theft 
and mischief 

‘S. 379 Mischief or theft— 
Where after a thief has stolen 
and slaughtered an animal, an¬ 
other person joins him in skin¬ 
ning the dead body, the latter is 
not guilty either under S 379 nr 

S. 429 ' 

* Ss. 405 and 409—Public ser¬ 
vant entrusted with money to 
buy building materials—Obtain¬ 
ing them free and appropriating 
money is an offence 

—S 429—KiHing 0 f an animal 
by the thief thereof does not 
merit double conviction for theft 
and mischief 


48 


678 


34 


34 




414 
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Penal Code 

* -S. 429—Where after a thief 

has stolen and slaughtered an 
animal, another person joins him 
in skinning the dead body, the 
latter is not guilty either under 
S. 379 or S. 429 

-S.441—Bona fide claim of right 

negatives the offence 

* -Ss. 441 and 456—Mere entry 

into another’s house with intent 
to have sexual intercourse with 
a woman there peaceably or by 
pre-arrangement, is no offence 
of criminal trespass—But where 
no pre-arrangement existed bet¬ 
ween accused and any woman in 
the house and where all the wo¬ 
men in the house were startled 
by accused’s conduct, accused 
was held guilty 

-S. 448—Bona fide claim of 

right negatives offence 

Permanent Settlement 

- ’Hat —Bight to receive ground 

rent of existing and future hats 
vested in proprietors at the time 
of Permanent Settlement 

-Income-tax — Settlement of 

ghats includes right to collect 
mooring dues 

-Jalkar—Right to, is included 

in assets of permanent settle- 
% 

ment 

Possession 

*--Where title is not proved the 

law will raise, from definite 
physical control of part of land, 
a presumption of possession of 
that which the possessor has 
shown a clear and unambiguous 
intention to possess 

Possessory Title 

**-Evidence of payment of 

revenue and receipt of rent is 
prima facie evidence of heredi¬ 
tary title to zamindari but does 
not prove heirship to the last 
holder 

Power of Appellate Court 

- See Civil P. C., O. 41, R. 33 

Practice 

-Consolidation of suits—Order 

declaring appeals to be analogous 
does not result in 'their consoli¬ 
dation 

. **-Division Bench will not re¬ 

agitate a decision of Division 
Bench in the same case F B 


34 

167 


713 

167 



313 

313 


210 
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Practice 

■ —High Court—Injunction—Bat- 
wara proceedings—High Court 
can restrain parties from pro¬ 
ceeding with batwara proceedings 
till determination of civil suit 710 

*-Holding Court beyond office 

hours is improper unless parties 
and the pleaders concerned agree 

77 2: 

-New point — (Per Das, J.) 

A Court 1 should allow 
a question of law to be 
argued which fairly arises on 
the allegations made in the 
plaint, though it is not stated in 
that form in the plaint 625 

-Patna High Court should 

follow Calcutta High Court F B 1 

**-Unexplained disappearance of 

party—Death may be presumed 
upon affidavit if circumstances 
justify—Or some one should be 
appointed to look after the vani¬ 
shed party s affairs till his return 
or till death can be legally pre¬ 
sumed 369 

Pre-emption 

-- See ALSO MAHOMMADAN LAW 

-Muhommadan Law of pre¬ 
emption applies to Hindus in 
Behar 743 

-Owner of servient tenement— 

When entitled to right of shafi-i- 
khalit, explained • 743 

-Parties to suit—Stanger join- * 

ing plaintiff destroys plaintiff's 
right but one entitled to pre¬ 
empt, but not performing ceremo¬ 
nies, does nofc # # 743 

Probate and Administration 

Act (5 of 1881) 

-S. 70—Attesting witnesses and 

scribe supporting—Caveator’s 
case resting on suspicion— 
Though caveat should be cauti¬ 
ously considered great discrimi¬ 
nation is necessary 363 

Provincial Insolvency Act (3 of 


1907) 

—S. 28 — Absence of decree 
under Civil P.C. O. 34, R. 6 does 
not debar proof of debt 438 

—S. 28—Mortgage decree Re¬ 
medy under O. 34, K. 6 barred 
by limitation—Balance of debt 
can be proved in insolvency 438 

—S. 31 (1) — Creditor getting 
name removed from list is not 


Subject Index, 1925 Patna 


ho. Ins. Act 

debarred from proving for 
balance 438 

-S. 44—Conditional discharge 

—Subsequent proof of debt is 
not debarred 438 

-(5 of 1920) 

* -S. 2 (d)—Ancestral property 

which may be sold for paying 
antecedent debts is liable 127 

' --S. 43—Section is mandatory 355 

% 

R 

Railways Act (9 of 1890) 

—S. 72—Risk Note, Form B— 

Suit for compensation for non' 
delivery of goods—Plea of loss is 
enough—Defence and proof of 
non-possession is unnecessary— 
Allegation by Railway of theft 
does not prove wilful neglect 304 

- S. 77—Notice is essential even 

in cases of non-delivery 727 

-S. 122—Unlawful entry is 

essential for liabilities— “Un¬ 
lawful ” means contrary to law 
laid • down by the Act or rules 
framed thereunder 535 

S. 145 (2)—Representative of 
Railway appointed under S. 145 
(4, cannot insist to lead prose¬ 
cution in presence of Public Pro¬ 
secutor 755 

±45 (2)—Section contemplates 
private prosecution 755 

Receiver 

* -Receiver is personally liable 

except when liability is made a 
charge on assets only, by Court’s 
order—Even when personally 
liable, Receiver can create liabi¬ 
lity on estate for whose benefit 
loan was made fi 02 

Record of - Rights 

-Construction—Trees on ten¬ 
ant’s rent-free homestead land— 
Entry saying; “Half share of 
tenant and half share of malik” 
Landlord cannot claim falkar 


rent 753 

Entries in record shall be pre¬ 
sumed to be correct 24 i 

Entry made on basis of special 
oath, at instance of person not 
authorized, to consent to the 
procedure—Entry is wrong 498 


denying correctness of entry m 

record-of-rights 030 


1925 N. S. T. (Patna.)-5 & 6 


33 

Registration Act (16 of 1908) 

S. 28—A small item of pro¬ 
perty included for registration 
will not invalidate registration, 
if that property is intended to be 
transferred 194 

S. 28—Small property purcha¬ 
sed and included by vendor in the 
sale deed to confer jurisdiction 
on the particular Sub-Registrar 
No dishonest motive proved— 
Registration is valid—Defect in 
title of vendor’s vendor does not 
affect validity 787 

Religions Endowments Act (20 
of 1863) 

-S. 1 1 —S. 14 applies where 

object is to protect endowment — 
Trusts created before 1863—S. 

11 applies 544 

S. 14—Relief under, differs 
from one under S. 92, Civil P.C.— 
Scheme can he made only under 

S. 9 Civil P.C. 544 

' 8 . IS—Order refusing leave 

to institute a suit is not appeal- 

p. able . n 138 

Kiparian Owners 

-Irrigation canal — Damage 

caused by overflow, can be re¬ 
covered 522 

S 

Specific Performance 

-Condition precedent—Specific 

performance cannot be granted 
where parties have intended that 
it is not to bo considered to be a 
concluded contract until it has 
been confirmed by a third party 259 
-Licensee having under pros¬ 
pecting license option to have 
mining lease concluded within 
fixed time and not doing so in 
time cannot sue for specific per¬ 
formance 259 

-Specific performance of agree¬ 
ment to grant lease cannot be 
enforced where no date for com¬ 
mencement of lease is fixed 259 

Specific Relief Act (1 of 1877) 

*-S. 45—Power to issue manda¬ 

mus—Patna High Court has 
none ^ ^ 352 

8 s. 52 to 57- Defendant resid¬ 
ing outside jurisdiction but 
owning property inside—Injunc¬ 
tion can he granted 337 


34 

Sp Relief Act 

-6.-52—Injunction may be gran¬ 
ted restraining partition by Col¬ 
lector though applicant lias 
taken part'for several years, in 
Collector’s partition 137 

Succession Act (10 of 1865) 

* -S. 189— Grant of Letters to 

minors is illegal and liable to be 
set aside in revision 323 

Succession Certificate Act (7 of 
1889) 

-S. 4—S. 4 does not apply to 

assignment from a co-decree- 
holder 591 

T 

• • 

Transfer of Property Act (4 of 
1882) 

* -S. 3—Arrears of rent—Arrears 

of rent after accrual con¬ 
stitute a debt within S. 3. T. P. 

Act 310 

-S. 8—S. 8 does not affect rule 

of Hindu law in Mithila 625 

-S. 43—Transferrer’s represen¬ 
tation must have been believed 
% 

and acted upon by transferee to 
his detriment 470 

—S. 52-Suit terminating in con¬ 
sent ‘ decree—Plaintiff paying 
money to defendant to obtain his 
consent to the compromise—Exe¬ 
cution sale pending suit—S. 52 
applies 462 

-S. 54—Contract of sale passes 

no interest and is not compulso¬ 
rily registrable 732 

* -S. 54—Transfer stated to be 

“banazar parwarish”—No consi¬ 
deration proved—It is gift and 
not sale ' 151 

* -S. 58—Hypothecation to se¬ 

cure contingent liability is mort¬ 
gage 288 

-S*. 60 — Mortgagee himself 

breaking entirety of mortgage— 

Any sharer in the mortgaged pro¬ 
per cy can redeem piecemeal 31 

-S. 60—Part-owner can redeem 

whole mortgage 57 

• -S. 61—In absence of special 

contract otherwise, consolidation 
of amounts due under several 
mortgages, in the same decree, is 
illegal 59 

-S. 63— Tenancy lands after 

ejectment of tenant are acces¬ 
sion 336 


' - SOU Of 

S. 68 Revenue sale of pro - 
perties—Decree under S.. 68- 
Charge on surplus sale proceeds 
—Purchasers cannot be person¬ 
ally proceeded against 291 

—S. 76—Mortgagee in possession 
can settle bakasht lands—The 
tenant is a non-occupancy tenant 198 

S. 101 Question whether 
subrogation takes place is one of 
intention—Party should 'be pre¬ 
sumed to intend what is mani¬ 
festly for his benefit 605 

S. 106 — Reserving yearly 
rent does not necessarily create 
tenancy from year to year 256 

—S. 107— A registered instru- • 

ment is necessary under 

S. 107 for creating a lease for 

any term exceeding one year or 
reserving a yearly rent 216 

-S. 107— Tenancy may be 

created impliedly by acts of par¬ 
ties without registered instru¬ 
ment when the term does not 
exceed one year 216 

S. Ill (d)—Law previous to 

T. P. and B. T. 'Acts—Law was 

not same as that which is con¬ 
tained in B. T. Act—Even if it 
was same as T. P. Act, S. Ill (d) 
no merger could take place on 
one co-proprietor acquiring les¬ 
see’s interest in whole land 530 

S. Ill (d)—No merger taking 
place—Burden of proving that 
distinction between the two in- 
terests was kept alive subse¬ 
quently is not on party averring 
same 530 

— S. 116—Applies only where 
the lease is for a fixed term and 
not where it is for life—A ten¬ 
ancy need not necessarily be the 
result of holding over 21G 

—S. 116 — Lessee’s heirs or 
assigns—Section does not apply 357 
—S. 117 Section should^be libe¬ 
rally interpreted 421 

9 

—S. 122—Transfer stated to be 
‘banazar parwarish”—No consi¬ 
deration proved—It is gift and 
not sale 151 

—S. 123—Attestation. Want 

of attestation invalidates deed of 
gift 151 
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T. P. Act 


35 
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T. P. Act 

"3.136—Transfer of right to 
recover arrears of rent by a Ma¬ 
gistrate to a Muktear is void 

^ Trusts Act (2 of 1882) 

.S. 6—Express trust can bo 

proved by inferences from con¬ 
duct of parties and without ex¬ 
press declaration. (Contra Fos¬ 
ter, J .) 

* S. 6—Trifst for the purpose of 
acquiring property for the bene¬ 
fit of the settlor—Settlor allot¬ 
ting certain sum of money for 
the purpose — Trust reserving 
power to settlor to revoke trust 
after the money is spent—Trust 
is valid and the refusal to fur¬ 
ther finance the work is valid 
revocation — If afterwards the 

his own exertions ac¬ 
quires the property, no trust 
attaches to it and the beneficiary 
can’t claim it 

* ' S. 78 —Trust for the purpose 

of acquiring property for the be¬ 
nefit of the settlor—Settlor alot- 
ting certain sum of money for 
the purpose — Trust reserving 
power to settlor to revoke trust 
after the money is spent—Trust 
is valid and the refusal to further 
finance the work is valid revo¬ 
cation If afterwards the trustee 
by his own exertions acquires 
the property no trust attaches to 
it and the beneficiary can't 
claim it 






Trusts Act 

-S. 82—Presumption exists that 

purchase is for benefit of person 
providing purchase money—But 
presumption is strong or weak 
according to circumstances and 
is rebuttable ' 68 

S. 83 —- Applicabiiitv —(Per 
Mullick aud Foster , JJ) A trus¬ 
tee who relies on abandonment 
of the trust by the beneficiary 
and acquires property by his 
own exertions need not hold it 
as a truseee but may hold it for 
his own benefit 68 


w 

Will 

Construction-1ncidental state¬ 
ment in a sale deed revoking 
AN ill, will not necessarilv re- 
voke whole Will 

-Construction—Rule is to in¬ 
terpret words in ordinary and 
grammatical sense 

Words 

Amaldastak’ is an order to 
take possession 

Malguzar’ means rent-payer— 
In North Bihar it is applied 
generally to tenure holder 

Mukaran" indicates fixity of 
rent 

--“Quami” means settled raiyat 

Sewa* — Meaning depends 
upon context 

^erait means proprietor’s 
private lands 
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Full Bench 

Das, Ross and Kclwant Sah ay, JJ. 

Balmukuni Marwari - Appellant. 

v. 

Basanta Kumari Da si ant another — 
Respondents. 

A. A. O, No 65 of 1923, Decided on 
10th January 1924. from an Order of 
Sub*, J. Purulia, D/ 18-1-1923. 

★ ^ (a) C.P. ('ode S. 144—Application 

u»<fer-Is governed by Limitation Act Art, 181 

Das and K. Sahay , JJ: —An ap l cation for 
restitution is governed by Art. 181 and n-t 
Art 182. [ p. 8, C. 2 P. 13, C 1 ] 

Per Ross, J :—Tiiere is ro reas; n in 
principle why an application for rtst tution 
should not be treated a^ ai application fur 
execut on , and tl erefore such an < pplicaMon 
is governed by art 182 2t C. L. J. 167 (1916). 
28 Cal 113-11900] 16 I. C. 238; [j91*21 11 C. L. J. 
511 [1910] foil [ p. i() i ] 

(b) Piactice-pntna High Court-Shaul 1 fol¬ 
low Calcutta High Court. 

ThePana H gu Court sh u;d not without 
very g >od r a on de art ir «n a long tour e 
of dec s o s of t iG Ciloutta High Co irt. 1 P. 
L J. 232 affirmed. 3 P. L. J. 367 19 7) f. 11. 

P 8,. C 2 ) 

O Practice-1 iv sio i Bench will <iot re-igi 
tate a decision of D.x ision Bench in the .»«me 
ease—1923 P. 311 did not rhc.de question of 
limitation. 

If a Question is in fact decided by the 
Div a on Bci ch by i s decision one?, it is not 
open to anothi r Division Bench at another 
stage of the «a ne case to allow tLe <iu st : on 
to be re-agitated be re it. [ P. 5 C. 1 ) 

Doss a d Ross t JJ, ( K Sahay, J: ( o tra ) 
The quest o i of limita io i w* s not dee ded 
by the Division Bondi in 1923 P. 371. [P.6C 1] 
* id) C. P. Code S. 144-Rot‘tution 
resembles exe 'avion only superficially-Limi- 
tation A't A t 182 . 

Das, J: Execution presupposes a decree cr 
order capable of being carried into effe t; 
restitution presupos* s an a<t of the Court, 
which has done an injury to the suit. rs. 
itxecuti )n will issue as of course; but in 
oaies not comprehended st ietly within the 
letter of Sec. 144 of the Code, restitution is 

1925 P/1 & 2 


not a matter of course but depends upon 
the discretion of the Court a <d will be 
ordered on y when t> o justice o f the c a© 
calls for it. Toe juri dic r » n is to re^ti- 
tut on bo ms only a s - p rf c al rose nblance 
to the jur sdic ion as to executio . Tub 
jurisdiction t) ord* r ■ esntution is inherent 
in the Court *i d h-it . t f'ows, not from any 
power which it m y hav • to carry nt . effect 
the dec ce i r order vf tie Court, but f on 
tl e recog tit on f the d nty wh ch it owfs to 
the su to s to take care that no injury is 
done to them by is a t-*. 

IP o, C. 1,2, P.7. C. 2; P. 8, C. lj 

* e) C.P. Coir (W08)-Limitaton Act (1908)- 
B >th should be interp e ed together". 

Das, J .:—C do of C vil P ocedure and the 
Indian Lim tat on At a o the tw great 
j r <c dur>l Code? in Tndia and they were 
amended in ti e s m e y a and wero to c xne 
into opera ion on t lie same day. They are 
statutes in p ri in i f er>a a, d are to be aten 
t gethor a? fxrni'g one s.sem, and as 
int rpre ing a d e fore ng each • tue-. ( 7sf) 
i Leech, C. i . (1th Ed.), P. 355. foil. [P. 8 C 2] 

Abani Bhusan Mu/c/ierjee for Appel¬ 
lant. 

A (ill Krishna Ray- for Respon¬ 
dents. 

Mullick, J. - A bin as h Chandra, Kar- 
makar and Satish Chsndra Karin?.kar 
brought a suit against Basanta. 
Kumari IJasi and her brother for 
rent and ejectment in respect of a 
house and obtained an < x prvtc decree 
on the 10th January 1917. On he 
20th March of the same year the 
Plaintiffs in that suit got possession 
of the house. On the 18th June 19 7, 
the ex parte decree was set aside and 
the suit was restored for hearing. 
The result of the retrial was that the 
suit was dismissed on the 7th March 
1918. On the 13th July 1918, an 
appeal from that decision to the 
District Judge was also dismissed on 
the ground that the Plaintiffs had no 
title. The defence >f Basanta Kumari 
in that suit was hat the house had 
been acquired by her husband from 
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one Dwarkanath Karmakar and on 
her husband’s death devolved upon 
her son with whose consent she and 
her brother were occupying the 
house. 

The ex parte decree having been set 
aside the appellant preferred an 
application on the 29th June 1921, 
under S. 144 of the Civil Procedure 
Code asking that she might be resto 
red to possession. By that time 
Abinash Chandra Karmakar and 
Satish Chandra Karmakar were no 
longer in possession. It appears that 
in 19 4 they had mortgaged the house 
to one Balmakund who obtained a 
decree upon bis mortgage and took 
possession on the 24th May 1918. 

The Munsif who was the Court of 
first instance and to whom the applica¬ 
tion for restitution was presented, 
dismissed it on the ground that it was 
barred by limitation. It was also 
contended before him that restitution 
could net be obtained against Balma¬ 
kund who was not the representative 
of the Plaintiffs, Abinash Chandra 
Karmakar and Satish Chandra Kar¬ 
makar, in the original suit, but on 
this point the Munsif decided in the 
applicants’ favour. 

In appeal the Subordinate Judge 
took the view that as Basanta Kumari 
had no title and was only in posses¬ 
sion with the permission of her son 
she was not competent to apply for 
restitution. 

Basanta Kumari then preferred a 
second appeal, namely, No. 144 of 
1922, to this Court which was heard 
by a Division Bench with the result 
that the appeal was remanded for 
rehearing by a judgment [ Basanta 
Kumari Dasi v. Balmakund Marwari 
(1) ] The Division Bench held that 
restitution could be obtained against 
Balmakund. On the question of 
limitation they held that Art. 182 of 
Sch. 1 of the Indian Limitation Act 
was ap )licable and that if Basanta 
Kumari could prove that she presen¬ 
ted an application for recovery of 
possession on the 1st June 1918, and 
that the proceedings in her appli¬ 
cation were stayed by the order of 
the District Judge from the 1st June 
till the 13th July 1918, then the appli- 

(1) 1923 Patna 371 = (1923) P. H. C. C. 1 = 

2 Pat 277 = 1 Pat. L. R. 338. 


cation was within the period allowed 
by Art. 182. 

The Subordinate Judge has now 
allowed the application for restitu¬ 
tion holding that on the 1st of June 
1918, the applicant made an applica¬ 
tion for restoration of possession, 
that she was entitled bo deduction of 
time during the period of stay, that 
is, from the 1st June till the 13th 
July 1913 and that her application 
was within 3 years of the 1st June 
1918. He also found that on the 11th 
June 1919, the Petitioners made 
another application for restoration 
of possession and that her application 
of the 29fch June 1921 was therefore 
within time in any case without 
making any deduction for the period 
of the stay of the proceedings. 

The present second appeal, M. A. 
No. 65 of 1923, is preferred against 
the Subordinate Judge’s order. 

The sole question argued before us 
here is the point of limitation. 

It is contended on behalf of the 
Appellant Balmakund Marwari that 
Art. island r, ot Art. 182 is appli¬ 
cable to the case and if that is so, 
then the right of restitution having 
accrued on the 18th June 1917 and 
the application for restitution having 
been made on the 29th June 1922, the 
application was barred under the 
provisions of Art. 181 even after 
making allowance for the period 
between the 1st June and the 13th 
July 1918. On behalf of the Res¬ 
pondents it is contended that the 
iudgment of the Division Bench in 
Appeal No. 144 of 1922 conclusively 
decided that Art. 182 and not Art. 181 
is applicable and it is urged that it is 
res judicata. 

In my opinion a careful perusal of 
the judgment shows that it was not 
the intention of the Court to decide 
finally what was the period of limi¬ 
tation in this case and the matter is 
still open for decision. 

There is, however, considerable 
difference of opinion on the point. 
The Division Bench have cited with 
approval Somasundaram Pillai v. 
Chokkahngam Pillai (2), where it was 
held that Art. 182 was applicable to 
an application for restitution. In 

(2) [1916] 40 Mad. 780 = 38 I. O. 806 = 5 L 
W. 267. 
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Knrgoiigouda v. Niiigangouda (3), the 
question was whether Sec. 6 of the 
Indian Limitation Act could be 
applied to extend time on the ground 
of minority in the case of an appli¬ 
cation for restitution and it was 
observed that for the purposes of Sec. 
6 such an application could fairly be 
treated as an application for execu¬ 
tion. 

On the other hand, Shivabai v. 
Yesoo (4) is clear authority for the 
contrary view that Art. 181 is appli 
cable. In Krupasifidhu Roy v. 
Mahanta Balbhadra Das (5), it appears 
to have been admitted that Art 181 
was applicable; but the matter was 
considered and the Respondents 
contend that it is an authority which 
conflicts with the decision of the 
Division Bench. 

In. the circumstances we think that 
the question is one which should he 
referred to the Full Ben *h. 

There can be no doubt that for the 
purpose of appeal an order made in a 
proceeding for restitution is a decree 
within the meaning of the Civil 
Procedure Code, but the question is 
whether the application for restitu¬ 
tion which starts the proceeding is 
an application for th* execution of 
a decree. The relevant section in 
the Civil Procedure Code of 1882, was 
Sec. 583, and Sec. 144 of the present 
Code considerably amplifies that 
section and makes clear various points 
on which th -re was conflict. It was 
held in some cases, for instance, that 
a separate suit for restitution would 
lie. The present section omits all 
referencs to execution and also in 
clear terms bars a separate suit. 

The section when read with Sec. 
36 of the Code provides that an order 
for restitution will be enforced as 
far as possible as a decree, but it 
does not say that the order is a 
decree. 

Again the section applies only to 

cases where a decree is varied or 

reversed, and it may be contended 

that the reference to a Court of first 

instance indicates that the reversal 

should be made by an Appellate 

"(3, 11917] 41 Bom. 625 = 41 I. C. 238 = 19 
Bora. L. R. 638. 

(*) IUU8] 43 Bom 335=48 I. C. 130 = 30 
Bom. L. R. 92 5. 

(51 [1917] % P*t. L. J. 367 = 47 I. C. 47. 
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Court; but in my opinion the word* 
‘Court of first instance’ do not control 
the preceding words. 

In any event S. 151 of the Code 
would apply and rcliof could be given 
under the inherent powers even if S. 
144 was not expressly applicable to 
cases of reversal of ex parte decree. 

But whether the decree of reversal 
be made by an Appellate Court or by 
the Court of first instance the ques¬ 
tion is whether the application for 
restitution is an apolication for the 
enforcement of any relief gi*en by a 
decree. There is really no decree to 
execute, for the decree does not say 
that the Defendant is to bo restored to 
possession, indeed it could not give 
any such direction for the simple 
reason that a decree only speaks with 
reference to the facts upon which a 
plaint is founded and cannot take into 
account events which have happened 
thereafter. Or. 11 which contains 
rules framed for giving effect to S. 47. 
C. P. C. and which p-escribes how an 
application for execution shall be 
framed and what procedure shall be 
followed in execution proceedings 
does not refer to any application for 
restitution. 

The same reasoning applies to the 
contention that though there may be 
no decrees there is at least an implied 
order which is capable of execution 
under Or. 21. O.. 21 does not relate 
to the execution of decrees and orders, 
but orders not expressly referred to 
therein do not come within its pur¬ 
view. 

An application for restitution there¬ 
fore, is, in my opinion, not an appli¬ 
cation for execution within the 
meaning of the Civil Procedure Code. 

The next question is whether the 
words ‘application for execution’ have 
a wider meaning in Art 182 of Sch. I 
of the Indian Limitation Act. I 
think the answer must be in the nega¬ 
tive. The Indian Limitation Act was 
amended in the same year as the Civil 
Procedure Code and must be read in 
conjunction with that Act. The term 
execution in Art. 182 means execution 
in accordance with the provisions of 
the Civil Procedure Code and refers, in 
my opinion, only to those decrees and 
orders which are referred to in Or. 21’. 
If an order setting aside an ex parte 
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decree carried with it an implied dec¬ 
ree or order for restitution subject to 
the rules contained in S. 47 of the 
Civil Procedure Code and in Or. 21, 
then there was no necessity for pres¬ 
cribing expressly in S. 144 that no 
suit shall be instituted, for that pro¬ 
hibition is already contained in S. 47. 
In my opinion an application for 
restitution is an original application 
something in the nature of a suit and 
is governed by Art. 181. 

Accordingly as we differ from the 
decision of the Division Bench above 
referred to, we refer this appeal for 
final decision to a Full Bench. 

The question to be decided is 
whether Art, 181 or 182 of Sell. I of 
the Indian Limitation Act i? appli¬ 
cable to an application for the exer¬ 
cise of the power of restitution 
conferred either by S. 144 or by S. 151 
of the C. P. C. and if neither of the 
above articles is applicable »fchen is 
there any other article applicable to 
the case. 

Bucknill, J .—I agree 

Judgment. 

Das, J.—The question formulated 
for the decision of the Full Bench is 
as follows:—“ Whether Art. 181 or 
Art. 182 of Sen. [ of the Indian Limi¬ 
tation Act is applicable to an appli¬ 
cation for the exercise of the power of 
restitution conferred either by S. 144 
or S. 151 cf the Code of Civil Proce¬ 
dure, and, if neither of the above 
articles is applicable, then, is there 
any other article applicable to the 
case.'* A preliminary argument was 
advanced to us on behalf if the 
Respondent to the effect that the 
reference is not competent having 
regard to the fact that a Division 
Bench of this Court presided over by 
the learned Chief Justice and Mr. 
Justice Jwaia Prasad expressed a final 
opinion on this point at an earlier 
staere of this case. It appears that 
two questions were involved in the 
application for restitution presented 

by the Defendant-Respondent Basanta 

Kumari Dasi ; first, whether the ap 
plication was not barred by limita¬ 
tion, and secondly, whether Balma- 
kund, the Appellant, against whom 
the application was made could be 
regarded in the circumstances of the 
case as the representative-in-interest 


of the Plaintiffs, who obtained a 
decree against Basanta Kumari which 
decree was subsequently set aside on 
appeal. It may be mentioned that 
Balmakund was not a party to the 
suit but is in actual possession of the 
property which is the subject-matter 
- of the application for restitution by 
virtue of his purchase at a Court sale 
held in pursuance of a decree which 
had been obtained by him against the 
Plaintiffs. - The learned Munsif to 
whom the application for restitution 
was presented, dismissed it on the 
ground that it was barred by limiti- 
tion. He held however, that Balma¬ 
kund was the represe atafcive of the 
Plaintiffs, and that an effective order 
could be made against him provided 
the application was within time. 
Basanta Kumari appealed from the 
decision of the Munsif ; and the learn¬ 
ed Subordinate Judge dealing with 
the appeal took the view that no 
application for restitution could be 
made by Basanta Kumari against 
Balmakund. Having arrived at that 
conclusion he thought it unnecessary 
to deal with the question of limitation 
and he left that question undecided. 
From that decision Basanta Kumari 
appealed to this Court and a Division 
Bench of this Court presided over by 
the Hon'ble the Chief Justice and 
Mr. Justice Jwaia Prasad took the 
view that Balmakund was the repre¬ 
sentative of the Plaintiffs and in that 
view the Division Bench set aside the 
decision of the Subordinate Judge 
and remanded the case to him for 
considering the question of limitation. 
The whole argument of the Respond¬ 
ent is based on this decision of the 
Division Bench, Basanta Kumari Dasi _ 
v. Balmakund Marwari (1), and it has 
been strongly insisted before us that 
the Division Bench decided finally 
that Art. 182 was applicable to an 
application for restitution and that it 
became necessary for the Division 
Benjh to remand the question of limi¬ 
tation to the Subordinate Judge only 
because it was urged on behalf of 
Balmakund that even on the assump¬ 
tion that Art. 182 was api^licablp, the 
application for restitution was barred 
by limitation. It appears that certain 
facts which it was necessary for 
Basanta Kumari to establish to enable 
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her to contend that her application 
for restitution regarded as an appli¬ 
cation for execution was within time 
were not before the Division Bench of 
this Court as the question had not 
been gone into by the learned Subor¬ 
dinate Judge: and the whole argu¬ 
ment of Mr. A. K. Roy on behalf of 
the Respondent was to the effect that 
the only question which was left for 
the decision of the Subordinate Judge 
was whether upon the facts the appli¬ 
cation of BasanJ-a Kumari was within 
time, the Division Bench having de¬ 
cided finally that the application 
must be regarded a? an application 
for execution. On remand the learned 
Subordinate Judge considered that he 
was bound by the decision of this 
Court that Art. 182 was applicable to 
an application for restitution ; and he 
oame to the conclusion that in the 
circumstances of the facts proved 
before bi n, the application was with¬ 
in time. From that decision there 
was an appeal to this Court and 
another Division Bench of this Court, 
presided over by Mullick and B lcknill, 
JJ-» took the view that the question 
had not been finally decided by the 
earlier decision of the Division Bench 
and being of opinion that the question 
wa< of sufficient importance, has re¬ 
ferred it for the decision of the Full 
Bench. 

It is obvious that if the question 
was in fact decided by the Division 
Bench by its decision Bnsanlc* Kumari 
Dasi v. Balmufcunl Marwari (1), it 
was not open to another Divi-ion 
Bench at another stage of the ca^e to 
allow the question ro bo re-agitated 
before it. I have, however, come to 
the conclusion that the question was 
not in fact decided by the Division 
Bench. I am willing to admit that 
there are expressions in the leading 
judgment which strongly support the 
argument advanced on o eh sir of the 
Respondent ; but the question must, 
iu my opinion, be decided on the 
terms of the actual order passed by 
the Court. Now the actual order runs 
as follows :—' : In the result we set 
aside the decision of the Subordinate 

udgo refusing the Appellant’s appli¬ 
cation but as the Appellant’s right to 

succeed in that application must still 

( cpend upon the question of limita¬ 


tion, we direct that the learned Subor¬ 
dinate Judge before finally disposing 
of the appeal do consider the Question 
of limitation and come to a decision 
thereon in the light of I he facts al¬ 
ready before him.” It will be observed 
that the whole question of limitation 
was remanded for the decision of the 
learned Subordinate Judge, and not 
the narrower question of fact, namely, 
whether Basanta Kumari had taken 
certain steps in execution which 
would save her application for restitu¬ 
tion under Art 182 of the Limitation 
Act It is worthy of note that Mr. 
Justice Jwala Prasad agreed “ to the 
order proposed,” namely, the order 
remanding the question of limitation 
for the decision of the learned Subor¬ 
dinate Judge. As I have said already 
the judgment of the learned Chief 
Justice leaves no room for doubt that 
in his opinion Art. 182 is applicable 
to an application for restitution, but 
v he had intended to decide the ques¬ 
tion finally and if Mr. Justice Jwala 
Prasad agreed with that view, the 
order of remand would have been 
couched in different language. It is 
one thing to express a view, it is 
another and a different thing to 
decide a point. I can hardly believe 
that so careful a Judge as the learned 
Chief Justice should have asked the 
Subordinate Ju Ige ro decide the ques¬ 
tion of limitation, if be had decided it 
himseif; and though I quite agree 
that it was in any case necessary to 
remand the case for the investigation 
ol certain fact.-, upon which alone it 
could be argued that the application 
for restitution was within time even 
assuming that Art, 182 was appli¬ 
cable to such an application, the 
form of order, in my opinion, precludes 
the argument that th * Court decided 
that. Art. 182 was applicable and re¬ 
manded the case merely for the 
investigation, of an issue of fact. If 
the argument of the learned Vakil f> r 
the Respondent were well-founded the 
C ourt sho ild havj remanded the case 
under the provisions of Or. 41, r. 25 
and not under the provisions of Or. 41 
r. 2d. In any event I cannot ignore 
that Mr. Justice Jwala Prasad was 
careful to say that he agreed to the 
order proposed by the learned Chief 
Justice and that the order proposed 
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left the whole question of limitation 
fco be decided by the learned Subordi¬ 
nate Judge. In my opinion the ques¬ 
tion of limitation was not decided by 
the Division Bench and it was open 
to Mullick and Bucknill, JJ,, to refer 
it for the decision of the Full Bench. 
I would accordingly overrule the pre¬ 
liminary point raised on behalf of the 

Respondent. 

I now come to the point raised in tha 
Order of Reference, namely, whether 
Art. 181 or Art. 182 is applicable to an 
order for restitution. Now it seems to 
me that, before dealing with the ques¬ 
tion, it is necessary to have a clear 
idea as fco what is meant by restitution, 
and whether the jurisdiction as to res¬ 
titution is the same as the jurisdiction 
to execution. Art. 182 applies to an ap¬ 
plication for execution of a decree or 
c-rder; and the broad question which 
we have to determine is whether an 
application for restitution is in es¬ 
sence an application for execution. 
That the jurisdiction to make resti¬ 
tution exists and is inherent in every 
Court is not open to doubt; nor is it 
open to doubt that that jurisdiction 
flows not from any express power 
Jthat might be given in that behalf by 
jthe legislature, but from the recogni- 
jtion of the principle that “ it is the 
Iduty of the Courts to take care that 
no act of the Court in the course of 
(the whole of the proceedings does an 
injury to the suitors in the Court.'* 
Rodger v. The Comptoir De Paris (6). 

I desire to emphasise the point that 
this jurisdiction was not for the first 
time conferred by the Code of Civil 
Procedure, but that it existed inde¬ 
pendently of the Cede and could be, 
and was in fact, exercised whenever 
the act of the Court did any injury to 
the suiters. Execution, on the other 
hand, signifies the enforcement or 
effectuation of the judgments or or¬ 
ders of Courts of justice. In a nar¬ 
rower sense it means the enforcement 
of such judgments or orders by a pub¬ 
lic officer under certain express po¬ 
wers conferred by the Code. Execution 
presupposes a decree or order capable 
of being carried into effect ; restitu¬ 
tion presupposes an act of the Court 


(6) [18711 L.R. 3 P. C. 465—7 Moo. P. C 
(N. 8.) 314—40 L.J. P.C. 1—24 L.T. 111- 
19 W.R. 449—17 E.R. 120. 


which has done an injury to the suit*1 
ors. Execution will issue as of course ;| 
but in cases not comprehended strict¬ 
ly within the letter of S. 144 of the! 
Code, restitution is not a matter ofl 
course but depends upon the discre I 
tion of the Court and will be ordered! 
only when the justice of the easel 
calls for it. Asutosh v. ZJpendra (7)* 
It s . een ? s me that when the nature 
or the jurisdiction as to restitution is 
closely examined, it will be found 
that it bears only a superficial resemb¬ 
lance to the jurisdiction as to execu¬ 
tion. 

The argument in favour of the view 
that restitution is by way of execution 
has been put very forcibly and conci¬ 
sely by the learned Chief Justice 
of this Court in his order of remand, 
Basanta Kumari Dasi v, Balmakund 
fl'arwari (1). “Although,” said his 
Lordship, “an application under S. 144 
is not included in Or. 21 which lays 
down the rules of procedure in execu¬ 
tion cases still in substance I think 
that an application asking for resti¬ 
tution in consequence of a decree 
having been set aside is just as much 
an application in execution of that 
decree as any other application which 
seeks to have the actual declarations 
in the decree enforced. It is true that 
the decree only deals with it in a 
negative sort of way but in fact the 
result of setting aside a decree is 
favour of oneparty is to give tho other 
the right to be restored to the same 
position as he was in before that dec¬ 
ree was passed and to set aside any 
advantage that the decree-holder 
might hewe obtained by executing the 
decree.'’ I understand that the view 
of the learned Chief Justice is that 
restitution is nothing more than car¬ 
rying into effect this negative aspect 
of the decree. Now let me take a 
concrete case. A obtains a decree 
against B for Rs. 5,000 and recovers 
the money from B by levying execu¬ 
tion. The decree is ultimately set 
aside in appeal. I quite agree that 
the decree reversing the primary de¬ 
cree is authority for the view that A 
should refund to B the sum of money 
taken by him in execution, but in 
making restitution the Court has com- 

(7) [1916] 24 C.L.J. 467—381. 0.17-21 O.W.N- 
564. 
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plete power to direct A not only to 
pay the sum of Rs, 5,000, but also to 
pay interest upon the sum to B. Upon 
what is the jurisdiction to compel 
payment of interest founded ? I quite 
agree that the Appellate decree in so 
far as it reversed the decree of the 
Court of first instance may be read as 
containing a direction by implication 
that A should refund to B the sum of 
money taken by him in execution, but 
there is no direction either express or 
by implication that A should pay in¬ 
terest on the sum seized by him by 
virtue of a wrong order of the Court. 
There is no jurisdiction in a Court 
executing a decree to award interest 
where the decree itself is silent as to 
interest. Whence then does the Court 
derive jurisdiction to compel a party 
to refund not only the principle sum 
seized by him in execution of an er¬ 
roneous decree of Court (as to which 
there may be a direction by implica¬ 
tion in the decree reversing the ori¬ 
ginal decree) but also interest upon 
that sum (as to which there is no di¬ 


rection whatever either express or by 
implication) ? 

The answer, I think, is given by 
Lord Cairns in the leading case of 
Rodger v. The Comptoir De Paris (6). 
That was a case in which the Supreme 
Court of Hongkong gave a decree for 
money to the Plaintiff in an action 
for trover. There was an appeal to 
the Privy Council, but pending the 
appeal the Plaintiff recovered the sum 
decreed in his favour by levying exe¬ 
cution. The Privy Council set aside 
the judgment of tne Supreme Court of 
Hongkong and directed non-suit to 
be entered. The Defendant, the suc¬ 
cessful party in the Privy Council, 
applied for restitution not only of the 
money which had been paid under the 
original decree, but also of interest 


upon all the sums paid. The Supreme 
Court at Hongkong took the view 
that, there being no direction as tc 


payment of interest in the decree of 


the Privy Council and interest not 
being recoverable either at com non 
law or by statute in the case of re¬ 


payment of money erroneously paid 
under a judgment which is reversed, 
had no power to direct the pay¬ 
ment of interest upon the sums paid 
under the original decree. Lord 


Cairns after pointing out that it was 
the duty of the tribunals to take 
care that no act of the Court docs an 
injury to suitors in the Court, pro¬ 
ceeded to say as follows:—“It is 
contended, on the part of the Res¬ 
pondents here, that the principal sura 
being restored to the present Petition* 
ers, they have no right to recover 
from them any interest. It is obvious 
tl at, if that is so, injury, and very 
grave injury, will be done to the Peti¬ 
tioners. They will by reason of an 
act of the Court have paid a sum 
which it is now ascertained was ord¬ 
ered to be paid by mistake and wrong¬ 
fully. They will recover that sum 
after the lapse of a considerable time, 
but they will recover it without ordi¬ 
nary fruits which are derived from 
the enjoyment of money. On the 
other hand, those fruits will have 
been enjoyed, or may have been en¬ 
joyed, by the person who by mistake 
and by wron: obtained possession of 
the money under a judgment which 
has been reversed. So far as, there¬ 
fore, principle is concerned, their 
Lordships have no doubt or hesitation 
in saying that injustice will he done 
to the Petitioneri, and that the per¬ 
fect judicial determination, which it 
must be the object of all Courts to 
arrive at, will not have been arrived 
at unless the persons who have had 
their money improperly taken from 
them have the money restored to 
them with interest during the time 
that the monej has been withheld.” 
It will be noticed that Lord Cairns 
does not base his decision upon the 
ground that there was in that case a 
decree whiih could only be carried 
into effect by directing payment not 
only of the principal sums paid under 
the erroneous decree of the Court of 
first instance, but also of the interest 
on those sums. His decision, on the 
other hand, is based upon the view 
that it is the duty of the Court to 
take care that no injury is done to 
the suitors by any act of the CourtJ 
In my opinion the decision of Lord! 
Cairns is authority for the view that! 
the jurisdiction to order restitution is 
inherent in the Court and that it flows, 
not from any power which it may 
have to carry into effect the decree 
or order of the Court, but from the 
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irecognition of the duty which it owes 
Ito the suitors to take care that no 
{injury is done to them by its acts. 

The next question is, have the Civil 
Procedure Code and t'ae Limitation 
Act expressed a dirfe *ent view as to 
the nature of restitution ? It has been 
argue l before us that the Code of 1882 
contains a clear intimation to the 
effect that an application for rtstitu 
tion is to be regarded as an applica¬ 
tion for execution and that it was not 
the intention of the Code of 1908 in 
any way to alter tUe law on the sub¬ 
ject. The provision as to restitution 
found its place in the Code of 1882 in 
the chapter dealing with appeals, not 
in the chapter dealing with executions 
and S. 583 which contains the provi¬ 
sion as to restitution ra i as follows :— 
;i When a party entitled to any bene¬ 
fit (by way of restitution or other¬ 
wise) under a decree passed in an 
appeal under this chapter desires to 
obtain execution of the same he shall 
apply to the Court which passed the 
decree against which the appeal was 
preferred, and such Court shall pro¬ 
ceed to execute the decree passed in 
appeal according to the rules herein¬ 
before prescribed for the execution of 
derees in suits.” I can find nothing 
in S. 583 to encourage the argument 
that in the Code of L82 the legisla¬ 
ture expressed the view that an appli¬ 
cation for restitution was to be re¬ 
garded as an application for execu¬ 
tion. If that was the view of the 
legislature, the provision should have 
found its place not in the chapter re¬ 
lating to appeals but in the chapter 
relating to execution. It no doubt 
laid down the proof dure as to the exe¬ 
cution, of an ore er for restitution, 
but there is no suggestion whatever 
in tlio section itself that an order for 
restitution should be considered as an 
order for execution. The Code of 
1903 removes any doubt that might 
arise upon the interpretation of the 
earlier Code. The word “ decree ” has 
been defined in the Code of 1908 to 
include the determination of any 
question within S 144 which is itself 

a decree and capable of execution as 
.such. It is in my opinion impossible 
now to contend that an order for res» 
tifcu ;ion is an o^der in execution. 

Apart from any other considera¬ 


tion, it seems to me that the term 
*’ application for the execution of a 
decree; or order M in Art 182 of the 
Limitation Act must be understood 
in trie sense in which that term is 
used in the Code of Civil Procedure. 
The Code of Civil Procedure and the 
Indian Limitation Act are the two 
great procedural Codes in India and 
thf y were amended in the same year 
and were to come into operation on 
the same day. They are statutes in 
pori materia and are to be taken to¬ 
gether as forming one system, and as 
interpreting and enforcing each 
other. See Palmers case (8). Now 
Art, 182 applies in terms to applica¬ 
tions for execution of decrees or 
orders. Applications for execution 
of decrees or orders are dealt with in 
Or. 21 of the Code. In my opinion, 
Art. 182 applies to such applications 
for execution as are contemplated by 
the Code and are provided for in Or. 
21 of the Code. It is not disputed 
that an application for restitution is 
not an application provided for in 
Or. 21 of the Code. 

This is my view of the question 
submitted for the decision of the Full 
Bench, but even if that were not my 
view, 1 think, I would be bound to» 
follow the decisions of the Calcutta 
High Court which are to the effect 
that an application for restitution is 
governed by Art. 181 and not Art. 182 
of the Limitation Act. See Harish 
Chandra v. Chandra Mohan (9), Ma&u 
runnissa Khatun v. Joy Chand Lai 
Bayed (10), Gangadhar Mar war i v. 
Lachman Sing < (11) and Asutosh 

Gossain v . Upendra Prosad Mitra (7). 
It is quite true that a different view 
has been taken in the other High 
{ ourts, but as was pointed out by the 
Full Bench of this Court in Haji 
Abdul Uani v. Raja Ram (i2): “This 
Court should not without very good 
reason depart from a long course of 
decisions of the Calcutta High Court.” 
The question raised in the Order of 
Reference is a question of procedure 
and to do otherwise than follow the 
decisions of the Calcutta High Court 

(8) [1784] 1 Leach. C. C. (4th Ed.), p. 355. 

(9) 19001 28 Cal. 113. 

(10) 1912] 16 I.C. 238. 

(11) 1910] 11 C.L.J. 541 = 6 I.C. 125. 

U2) 11916] 20 CW.N. 829 = 1 Pat.L.J. 232*35 
I.C. 468 = 3 P.L.W. 62 (F.B.) 
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on the point would cause great and 
unnecessary confusion. It has been 
contended before us that the question 
has not been argued in the Calcutta 
High Court as to the applicability of 
Art. 181 as opposed to the applicabi¬ 
lity of Art. 182 in relation to an appli¬ 
cation for restitution. That may be 
so, but where the question is one of 
procedure, it is of the utmost import¬ 
ance that the suitors should know 
where they stand and it is not a 
matter of much moment that the 
question was not raised in the Cal- 
outta High Court in the form in which 
it has been raised here It is sufficient 
that the Calcutta High Court has 
intimated to the suitors that Art 181 
applies to an application for restitu¬ 
tion. It is worthy of note that in 
this Court the view has been taken 
that Art. 181 is applicable to an appli¬ 
cation for restitution. See Krupa • 
sindhu Roy v. Mahanta Balbhai ra 
Das (j). 

In ray opinion Art. 181 is applicable 
to an application for restitution and 
as it is conceded before us that if 
Art. 181 applies the application is 
clearly barred by limitation, I would 
allow this appeal, set aside the order 
of the Court below and restore the 
order of the Court of first instance. 

As a result of the decision of the 
majority of this Bench, this appeal is 
dismissed with costs. 

Ross, J —The first point for consi¬ 
deration is whether it was decided by 
this Court in Basunla Kumari Dasi v. 
B alma leu rid Mar war i (1) that the 
article governing the case is Art. 18?,. 
Two questions were raised in that 
appeal. The lirst was whether Bal- 
mukund Marwari then Respondent 
No. 1 was the representative in 
interest of the other two Respondents, 
so that restitution might be claimed 
as against him. The other w as the 
question of limitation. The Munsif 
had decided both these points ; the 
first in favour of the present Respon¬ 
dent and the second against her. The 
Subordinate Judge on appeal had held 
that the present Respondent was not 
entitled to regain possession from 
anybody ; and, without dealing with 
the question of limitation, had dis¬ 
missed the application. In this Court 
the first question dealt with was the 


position of Balmakund. It wa> held 
that ois position was no better than 
that of his mortgagors and that the 
application for restitution was main¬ 
tainable as against him. The Court 
then turned to the question of limita¬ 
tion which had not been dealt with by 
the Subordinate Judge. It was point¬ 
ed out that it was not quite clear from 
the Munsif’s judgment how far any 
application for execution of the decree 
was made or how far that application 
included a claim to be restored to 
possession of the property. The Sub¬ 
ordinate Judge, who might have gone 
into the evidence, had not done so. 
But before sending back the case for 
a determination of this question by 
the lower Appellate Court, the learn¬ 
ed Chief Justice considered that he 
had to be satisfied that even upon the 
facts so far as known that the then 
Appellant realiy had a case to present 
upon this part of the appeal. In this 
connection the question of Arts. 181 
and 182 was discussed. The opinion 
was expressed that Art. 182 applied ; 
and, there being therefore a case to 
present upon this Dart or the appeal, 
the case was remanded in the follow¬ 
ing terms : “In the result we set aside 
the decision of the Subordinate Judge 
refusing the Appellant’s application; 
but as the Appellant’s right to succeed 
in that application must still depend 
upon the question of limitation, we 
direct that the learned Subordinate 
Judge, before finally disposing of the 
appeal, do consider the question of 
limitation and come to a decision 
thereon in the light of the facts 
already before him. For that pur¬ 
pose he will be entitled of course to 
consider any orders in t ie case that 
have been made a? d that app* ar in 
the order sheet in the Court records 
or in the re lord tu tor* him.” It seems 
to he plain from the terms of this 
order that the remand was a remand 
of the whole case under Or. 41, R. 23 
of the Civil Procedure Code. The 
Subordinate Judge had in effect dis¬ 
posed of the application on a prelimi¬ 
nary point and the Appellate Court 
remanded the case directing what 
issue was to be tried. It was not a 
remand under Or. 41, R 25 of the 
Civil Procedure Code. The whole 
question of limitation was before the 
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Subordinate Judge and in ray opinion 
it was not and could not have been 
the intention of this Court to decide 
a part of the question, namely, the 
article of the Limitation Act applica¬ 
ble, and leave a part only, namely, 
the question of fact for the decision 
of the Court to which the remand was 
made. The applicability of Art. 181 
or 182 had to be discussed in order 
that the Court might be satisfied that 
there was a case worth remanding: 
but the opinion expressed on that part 
of the case was limited to that pur¬ 
pose and was not in my opinion in¬ 
tended to be in any sense conclusive 
of the question. On th s point there- 
fore I agree with the judgment that 
has just been delivered. 

I now turn to the question whether 
Art, 181 or Art. 182 applies to an 
application for restitution and on this 
point I am of a different opinion. I 
can see no reason in principle why an 
application for restitution should not 
be treated as an application for execu¬ 
tion. There may be no express direc¬ 
tion for restitution in the decree, but 
restitution follows as a necessary conse¬ 
quence where a decree that has been 
executed is varied or reversed and the 
effect of S 144 of the Code is that a 
direction for restitution is implied in 
the decree. The order reversing or 
varying a decree is by implication an 
order for restitution of any property 
taken in execution of that decree and 
is immediately capable of execution. 
To my mind the words of the section, 
“ The Court . . . shall . . , . 
cause ..... restitution to be 
made. ” import execution. It may be 
noted in passing that in England if a 
judgment for the recovery of land be 
reversed or set aside after possession 
has been obtained thereunder, restitu¬ 
tion may be obtained by a writ of 
possession addressed to the Sheriff— 
Chitty’s King’s Bench Forms, Four¬ 
teenth Edition, page 693. 

Authority also seems to me to be 
decidedly in favour of this view. 

Three decisions in Calcutta were 
cited in which it was held that Art. 
181 applied. In Harish Chandra v. 
Charulra Mohan (9), the learned 
Judges referred to the decisions in 
Nand Ram ▼. Sita Ram (13) and Kuru- 

(13) [1886] 8 All 545 = (1886) A.W.N. 178. 


pam Zamindar v. Sadasiva (14) and 
said that they were disposed to agree 
w ith the latter ; but added that whe¬ 
ther Art. 178 or Art. 179 of the 
second schedule to the Indian 
Limitation Act of 1877 (Act XV of 
1877) applied, the application was out 
of time. The question therefore did 
not call for decision in that case. In 
Masirunniss'i Khatun v. Joy Chand 
(10), the decision in Harish Chandra 
v. Chandra Mohan (9) was followed 
without discussion ; and on the facts 
the question whether Art. 181 or 182 
of Act IX of 1908 applied did not 
require to be decided. In Asutosh 
G-ossain v. Upendra Prosad Mitra (5), 
it was held that no question of limita¬ 
tion arose, though incidentally a refer¬ 
ence was made to Art. 181. There is 
one case in Madras, viz., Kurupam 
Zamin lar v. Sadasiva (14), where also, 
although the learned Judges were 
disposed to think that Art. 178 applied, 
the application was barred whether 
the article applicable was Art. 178 or 
179. Moreover it was held that the 
application was au application in 
execution, governed by the rules pres¬ 
cribed by the Code for the execution ' 
of decrees. It may also be noted that 
one of the Judges who was a party to 
that decision expressed a different 
opinion in Venkayya v. Ragava Charlu 
(15). In Shivabai v. Yesoo (4), it was 
stated that Art. 181 applied but there 
was no discussion of the question, the 
only other article considered being 
Art. 166. In Hanifunnissa v. Chunni 
Lall (16), it was assumed that the case 
was governed by Art. 181 and no 
question of law was discussed. 

On the other hand there are reason¬ 
ed decisions for the application of 
Art. 182 of w lich some of the more 
important are the following. In 
Venkayya v. Ragava Charlu (15), it 
was held that Art. 179 applied and it 
was. observed that the reference to 
Art. 178 in Kurupam Zamindar v. 
Sadasiva (14) was a mere obiter dictum. 

In Somasundaram Piltai v. Chokka- 
lingam Pillai (2) the question was 
discussed by Seshagiri Ayyar, J., 
who, referring to the argument based 
on the difference in language between 

(14) [1886] 10 Mad. 66. ‘ 

(15) [1897] 20 Mad. 448. 

(16) [1921] 19 A.L.J. 549 = 63 I.C. 184. 
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S. 583 of the previous Code of Civil 
Procedure and S, 144 of the present 
Code said: “We are unable to see 
the difference. S. 144 of the pre¬ 
sent t ode has been so framed 
as to enable the successful party 
in the Appellate Court to be 
placed in status quo ante. The langu¬ 
age of S. 583 of the old Code was 
not wide enough to cover all cases of 
benefits arising from the reversal of a 
decree being fully realized by the 
successful party. Apart from this 
change, we see no ground for holding 
that the legislature intended to make 
any departure in the procedure by 
which restitution is to be obtained. 
Under the old Code, restitution was 
by way of execution : see Prag Narain 
v. Kama/chid Singh (17). The same 
rule applies to similar applications 
under the new Code. The language 
of S. 47 of the Code would cover all 
cases of restitution. The party 
seeking the aid of the Court is agita¬ 
ting a question relating to the exe¬ 
cution of the decree under which the 
other party deprived him of his pro¬ 
perty." The same view was taken in 
Unnama/ai Ammal v. Math an (18). a 
case of the Madras High Court, where 
it was held with reference to the 
difference between S. 583 of the old 
Code and S. 144 of the new Code 
that '* the legislature could not have 
intended that an application for re¬ 
stitution should not be treated as an 
application in execution. All that 
the legislature intended was to make 
clear that certain applications, which 
under the old Code were not included 
in S. 583, were included in S. 144, 
Civil Procedure Code ’ The decision 
in Asulosh Gossain v. Upendra Pros ad 
Mitra (7) was referred to and it was 
pointed out that the observation made 
in that case was obiter and that no 
reasons were given in support of the 
view that Art. 182 did not apply. In 
Kurgodigouda v. Ningangou la (3) 
an ordei for restitution was treated 
as an order for execution. The 
question was also dealt with in Sag ad 

U909J 31 All, 551 = 36 I. A. 197 = lu C. L 
J. 257 = 11 Bom L. R. 1200 = 6 M. L. T, 
303 = 14 C. W. N. 55=3 I. C. 798 = 19 M. 

na\ L ,\£ 599 = 13 °* C - 180 (P. C.) 

(18) |1917]33 M. L. J. 413 = 6 L. W. 359 = 
(1917) M. W. N. 643 = 42 I. C. 530 = 22 M. 
L. J. 333. 
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Hamid alii v . Ahmadalli (19) where 
M&cleod, C. J., decided that an ap¬ 
plication for restitution could not he 
treated as anything else than an ap¬ 
plication for execution of the decree 
or the Appellate Court. It is the 
decree cf the Appellate Court which 
entitles the successful Appellant to 
get back something which he had 
been deprived of by the decree of the 
lower Court, under which the then 
successful party had actually received 
possession. In order , therefore, to 
get back what he has lost, the success¬ 
ful Appellant must apply for execu¬ 
tion of the order which entitles 

him to get hack that posses¬ 

sion. Clearly, therefore, Art. 182 
pplies to application under S. 14 4. 
In Nand Rum v. Situ Ram (13) Oldfield 
and Tyrrell, J J., described the benefit 
by way of restitution under a decree 
as a necessary incident of the decree 
and held that the Plaintiff was com¬ 
petent to move the local Court to 
execute the Appellate decree in his 
favour according to the rules prescri¬ 
bed for the execution of decrees in 
suits and tint Art. 179 applied. In 
Damolhar Das v. Brij La! (20). 
Chamier and Piggott, JJ., hela that 
execution covered restitution. The 
question, however, in my opinion, is 
concluded by the decision of the 
Privy Council in Prag Narain v. Ka¬ 
rri a I: hid Singh (17). I 11 that case the 
Respondents had applied in the exe¬ 
cution proceedings for mesne profits 
and interest by way of restitution. It 
has held that their claim to have the 
questions in dispute determined in 
the execution proceedings was justi¬ 
fied by S. 585 and 244 of the Code. 

The weight of authority, therefore, 
in my opinion, is in favour of the 
view that Art. 182 governs the present 
case and I would answer the question 
in this sense. I would accordingly 
hold that the application for restitu¬ 
tion was n -01 barred by time and 
would dismiss the appeal with costs. 

Kulwant Sahay, J.—This case has 
been referred to a Full Bench for 
decision of the question as to whether 
Art. J81 or Art. 182 of Sch. I of the 

(19) ,1920] 45 Bom, 1137 = 62170.' 

Bom. L. R 480. 

(20) il915] 37 All. 567 = 30 I. C. 77 = 13 A. L. 

J. 769, 


233 = 23 
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Indian Limitation Act is applicable 
to an application for the exercise of 
the power of restitution conferred 
either by S. 144 or 151 of the Civil 
Procedure Code, and if neither of the 
above articles is applicable, then is 
there any other article applicable to 
the case. The question has arisen in 
a second appeal and therefore the 
whole appeal is before the Full Bench 
for final decision. 

The question propounded arose 
under the following circumstances : 
On the LOth of January 1917, an ex- 
parte decree was obtained by Abinash 
Chandra Karmakar and Satish 
Chandra Karmakar against Basanta 
Kumari Dasi and another, directing 
among other reliefs the ejectment of 
the Defendants from a house occupied 
by them. This decree was executed 
and possession was delivered to the 
Plaintiffs decree-holders on the 29th 
ot March 1917. Upon an application 
made by the Defendants under Or. 9, 
r. 13 of the Civil Procedure Code the 
decree was sec aside by the Court of 
first instance and the suit was restor¬ 
ed by an order dated the 18th of June 

1917. The suit was ultimately dismiss- 
ed after hearing on the 7th of March 

1918. There was an appeal to the 
District Judge which was also dismis¬ 
sed on the 13th of July 1918. On the 
29th of June 3 921 the Defendants filed 
an application before the learned 
Munsif for rest.it ition and prayed for 
restoration of possession of the 
house under S. 144 of the Code of 
Civil Procedure. It appears that at 
this time the Plaintiff’s who had 
obtaine i the decree and were put in 
possession on the 29th of March 1917, 
were no longer in possession, but one 
Balmakund, a mortgagee from the 
original Plaintiffs decree-holders, was 
in possession by virtue of purchase 
and delivery of possession in execu¬ 
tion of a mortgage decree obtained 
by him against the original Plaintiffs. 

Two questions were raised b fore 
the learned Mur sif by way of objec¬ 
tion to the application under S, 
144 of the Civil Procedure Code. The 
first objection was that the application 
could not be entertained against 
Balmakund who was not the repre¬ 
sentative of the original decree- 
holders; and the second objection was 


that the application was barred by 
limitation. The learned Muasif held 
that restitution could be granted 
against Balmakund who wis a repre¬ 
sentative of the original decree- 
holders but the application was barred 
by limitation, and he accordingly 
rejected the application. On appeal 
to the Subordinate Judge it was held 
that the application could not be en¬ 
tertained inasmuch as the original 
Defendants had no title to the house 
the title being in the son of Basanta 
Kumari Dasi and the Defendants 
being in possession under the permis¬ 
sion of the son. and further that the 
application could not be entertained 
against Baimakur d In this view of 
the case the learned Subordinate 
Judge held that the question of limi¬ 
tation did not arise and he dismissed 
the application There was a second 
appeal to this Court which came up 
for hearing in a Division Bench pre¬ 
sided over by his Lordship the Chief 
Justice and Mr. Justice Jwala Prasad. 
Their Lordships held that Subordinate 
Judge was wrong in holding that the 
application could not be maintain¬ 
ed by the Defendants or that it could 
not ba entertained against Bal¬ 
makund. They iccordingly set aside 
the order of the Subordinate Judge in 
so far as it held that the application 
was not maintainable ; but as the 
question of limitation had not been 
decided by the learned Subordinate 
Judge, their Lordships remanded the 
case for a consideration of the ques¬ 
tion. In the course of thejudgrnert 
his Lordship the Chief Justice ex¬ 
pressed the view that the proper arti¬ 
cle applicable to the case was Art. 182 
and not Art. 18t of the first sche¬ 
dule ot the Indian Limitation Act. 
His Lordship expressed the opinion 
that applications for restitution 
were really applications for execu¬ 
tion of decrees, an \ consequently Art. 
182 applied, and the Petitioners for 
restitution were entitled to snow that 
a previous application for restitution 
had been made by them within 
the period of limitation, and if 
they succeeded in doing so, then 
the present application filed on 
the 29th of June 1921, being 
within three years from the previous 
application, would b* within time. 
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Moreover, it was stated before their 
Lordships that in a previous appli¬ 
cation for restitution which was filed 
within time a stay had been obtained 
from the Court of appeal below and 
that the period during which the stay 
was ir force should be excluded. 
Their Lordships therefore remanded 
the case to the lower Appellate Court. 
On remand the learned Subordinate 
Judge has held that the application 
was within the period of limitation 
treating it as an application for exe¬ 
cution *ut dar Art. of the Limi¬ 

tation Act Against this order of the 
learned Subordinate Juige the 
present second appeal has been pre¬ 
ferred to this Court. This appeal came 
on for hearing in a D vision Bench 
presided over by Mr. Justice Mullick 
and Mr. Justice Bucknill, and their 
Lordships differed from the opinion 
expressed by their Lordships the 
Chief Justice and Mr. Justice Jwala 
Prasad on the question of limitation, 
and the case has accordingly been re¬ 
ferred for the decision of a Full 
Bench. 

In my opinion the proper article 
applicable to an application for res¬ 
titution under S. 14 or S 151 of 
the Ci‘il Procedure Code is Art. i 81 
of Sch. I of the Indian Limitation 
Act. Sec. 144 provides for cases where 
a decree D varied or reversed, and if 
any party is entitled to any benefit 
on account of such variance or 
reversal by way of restitution or 
otherwise, that such restitution 
should be granted to su)h party and 
that the parties should he pi iced as 
far as it may be possible in tne same 
position which they would have occu¬ 
pied but for such decree or such 
part thereof as has been varied or 
reversed. The right to ppiy for re¬ 
stitution is a right which i3 indepen¬ 
dent o ? any reliefs granted by the 
decree The power to grant restitu 
fcion is an inherent powe 1 * in a Court 
to restore parties in the position 
which they occupied before the decree, 
which is reversed, was passed. It is 
the power to prevent any injury be¬ 
ing caused to any party hv any act of 
the Court itself, and this power, to my 
mind, is who ly independent of the 
rights conferred by a decree and 
which rights can be enforced only by 


the 

of 

the 
to 
pro' 
to a 


way of execution. Where for in¬ 
stance in a suit for possession of pro¬ 
perty the Plaintiff succeeds in the 
Court of first instance, and in execu¬ 
tion of that decree possession is deli¬ 
vered to him, but on appeal the 

decree is subsequently reversed, 
final decree of the Court 

appeal merely declares that 

Plaintiff is not entitled 

any relief and does not 

vide for re-delivery of possession 
successful Defendant. The Defen¬ 
dant in such a case cannot properly 
apply to execute the decree of the 
Court of appeal in order to be restor¬ 
ed to possession because there is no 
such direction in the decree. The 

application can be made to the Court 
only in its inherent power to restore 
parties to their original position. 
This application for restitution is to 
my mind an application either in the 
suit itself or by way of miscellaneous 
proceeding invoking the Court’s in¬ 
herent jurisdiction to remedy an in¬ 
jury caused to a pirty. In some of 
the cases dealing with tne print, it 
has been said that the relief granted 
by the decree of the Court of appeal 
whico v ries or reverses the decree 
of the Court of first instance is of a 
negative character an i chat it grants 
a relief to the successful party which 
is capable of enforcement oy way of 
execution. With very great respect 
to the le irntd Ju-lgcs who hold this 
view 1 am unable to agree with them. 
A decree can b? extended o ly in so 
far as it grants any relief; so far as 
the succorful Defendant is concerned 
it merely dismisses the claim of the 
Piauuui, there is no relief either 
positive or negative granted to the 
Defendant, and there is no direction 
in the decree which is capable of 
execution. That an application for 
restitution under S. 144 is not an 
application for execution is cl ar on 


a reference of to the old S, 583 of the 
Code of 1882. S 583 provided for resti¬ 
tution in case of decrees passed in 
appeal under Chap. 41 of the Code of 
188 2 which related to appeals from 
original decrees. Moreover, it direct¬ 
ed that on an application being inaoe 
by any pirty entidel to any benefit 
(by way of institution or otherwise) 
un ler a decree passed in appeal and 
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who desires to obtain execution of 
the same, the Court to which >he 
application is made shall proceed to 
execute the decree passed in appeal 
according to the rules which were 
prescribed for the execution of decree 
in suits. There was therefore a clear 
provision in the Code of 1882 that 
applications for restitution should be 
dealt with as applications for exe¬ 
cution. In S. 144 of the present Code 
there is no reference to execution at 
all. M >rover, if an application for 
restitution he treated as an applica¬ 
tion for execution, then I fail to < 
any necessity lor enacting S. 144 at 
all because such matters had already 
been provided for in S. 47 of the Code. 
If an application for restitution is an 
application for execution then it 
relates to a questions arising between 
the parties to the suit or their repre¬ 
sentatives, and relating to the execu¬ 
tion, discharge or satisfaction of the 
decree. Furthermore it is provided 
in S. 47 that questions relating to 
execution, discharge or satisfaction of 
a decree shall be determined by the 
Court executing that decree and not 
by a separate suit. S. 144 also pro¬ 
vides that no suit shall be instituted 
for the purposes of obtaining any 
restitution or any other relief which 
could be obtained by application under 
sub-S. 1 of the section. To my mind, 
S. 47 deals with questions relating to 
execution of decrees which properly 
may be treated as applications in exe¬ 
cution, while S. 144 deals with ques¬ 
tions which do not come strictly with¬ 
in the meaning of execution of a 
decree but which are analogous to it, 
namely, applications for relief conse¬ 
quent upon a decree being set aside. 
Under the definition of a decree as 
given in the Cods of Civil Procedure 
the determination* of any question 
within S, 144 is a decree; and when an 
application is made for restitution 
under S. 144 and the Code makes an 
order directing restitution to be effect¬ 
ed, that order is a decree which has to 
be enforced in the way in which 
decrees are enforced by way of execu¬ 
tion. I am therefore of opinion that 
application for restitution under S. 
144 or 151 of the Civil Procedure Code 
is not an application for execution 
and the proper article of the Limita¬ 


tion Act applicable to such an appli¬ 
cation is Art. 181 of the first schedule 
of the Act. .That Art. 181 applies to 
such applications has been uniformly 
held by the Calcutta High Court [see 
Harish Chandra v. Chandra Mohan (9) 
and Asutosk Gossain v. Upendra Pro- 
sad Mitra (7)]. There has been a 
divergence of opinion on thi 3 point 
in the Bombay High Court. In Kur - 
godigouda v. Ningangouda. (3) and 
Say ad Hamid al!i v. Ahmad alii (19) it 
has been held that Art. 182 applies, 
while in Skivabai v. Ye^oo (4) the 
view has been expre ised that the pro¬ 
per article applicable is Art. 181. In 
Madras the later case are in favour 
of the view that Art. 182 applies [see 
Venkuyya v. Rogova Charlu (15) and 
Somasundram Pillai v Chokkalingam 
Pillai (2)]. The Allahabad High 
Court also take the same view in the 
case ff Nand Ram v. Sit a Ram (13); 
whereas the Patna High Court in the 
case of Krupasin Ihu Roy v. Mahanta 
Balbhadra Das (5) took the view that 
Art. 181 wa3 applicable. With very 
great respect to the Judges who hold 
the contrary view I beg to differ from 
them, and I would answer the ques¬ 
tion referred to us by saying that the 
proper irticle applicable to m appli- 
tion for restitution is Art. 181 of Sch. 

I of the Indian Limitation Act. 

It has, however, been contended by 
the learned Vakil for the Respon¬ 
dents that the question as to which 
article of the Indian Limitation Act 
is applicable to the present cam has 
already been determined by this 
Court in the order of remand of their 
Lordships the Chief Justice and ‘Mr. 
Justice Jwala Prasad, ind that it is 
no longer open to us to come to a 
different finding on the same question 
in this case, and reliance has been 
placed upon the case of Rai Birj Raj 
Krishna v. Chhatu Singh (21). On the 
other hand, it has been contended by 
Hie learned Vakil for the Appellant 
that their Lordships in their order of 
remand did not intend to lay it down 
as a proposition of law that Art. 182 
was applicable, and that when the 
question of limitation was sent down 
to the Court below for decision it was 
the whole question and it is still open 
to the Appellant to contend that the 

31) 19?3 Pa ca 226. 
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proper article applicable to the case is 
Art. 181 and not Art. s 82. The learn¬ 
ed Judges before whom the case came 
in appeal after the remand have taken 
the view that the Division Bench 
which made the order of remand did 
not intend to decide this question 
finally. I am unable to agree with 
them. When I read the judgment of 
his Lordship the Chief Justice I can 
have no doubt that his Lordship did 
lay it down as a proposition of law 
that the proper article applicable to 
the question was Art 182, and the 
case for a finding on the question of 
fact as to whether or not the applica¬ 
tion, treating it as an application in 
execution, was within time within 
the meaning of Art. 18 i of the Limita¬ 
tion Act. In the first place in dea¬ 
ling with the question as to wiiether 
the application for restitution was 
maintainable his Lordship the Chief 
Justice observes as follows :—"l think 
therefore that apart from the ques¬ 
tion of limitation which must be 
considered presently the decision 
of the learned Subordinate Judge 
cannot stand.” His Lordship there¬ 
upon proposed to consider and 
did as a matter of fact proceed to con¬ 
sider the question of limitation. His 
Lordship then observes that it was 
not quite clear from the judg nent of 
the Munsif how far any application 
for execution of the decree was made 
or how far that application included a 
claim to be restored to possession of 
the property, and after referring to 
the fact that the learned Subordinate 
Judge had not dealt with this matter 
his Lordship says that the Subordinate 
Judge would be entitled to go into 
the evidence upon this matter and 
arrive at a conclusion about it. But 
before sending back the case for deter¬ 
mination of this question by the lower 
Appellate Court, His Lordship thou¬ 
ght that he must be satisfied that the 
Appellant really had a case to pre¬ 
sent upon this part of the the ippeal 
Qven upon the facts disclosed so far. 
His Lcrdship then proceeds to consi¬ 
der the question whether an applica¬ 
tion under S. 144 of the Civil Proce¬ 
dure Code was to be treated as an 
application in execution, because if 
d was not to be so treated, then it 
Was quite clear that the application 


would be barred by limitation and no 
remand would be necessary. His 
Lordship then refers to the case of 
Somusun f u ram Pill ay v. Choklcalin- 
(jam Pillay (2), where it was laid down 
that an application for restitution 
was an application for execution 
under the present Civil Procedure 
Code and says: “In my opinion that 
case was properly decided.” His Lord- 
ship then examines the question in 
detail and comes to the following 
conclusion; “I think, therefore, that 
it is only right and proper to regard 
an application under S. 144 as an 
application made in execution of a 
decree.” His Lordship then refer to 
certain circumstances which if proved 
would save the application, treating 
it as one for execution, from being 
barred by limitation. One of those 
circumstances was the fact appearing 
from the Vlunsif’s judgment that on 
12t! June 1918, an application lor 
ixs ution had been made by the 
Appellant in the appeal before his 
Lordship and with reference to that 
application His Lordship observes 
as follows:—“If in fact that application 
w r as made, then I think it being, as I 
have already said, an application in 
execution, and governed by Art 182 
of the Limitation Act, the present 
application must be regard.d as in 
time.” It was because there was no 
finding in the judgment of the lower 
Appellate Court upon the question as 
to whether such previous application 
for execution had been really filed 
and whether there was in that pre¬ 
vious execution application an appli¬ 
cation for possession, that a remand 
to the lower Appellate Court became 
necessary; otherwise, had there been 
a finding, no remand would have] 
been necessary. I have therefore no[ 
doubt in mv mind that it was not a! 
mere expression of a view by His 
Lordship the Chief Justice but a clear 
and binding decision on the point that 
the article applicable to the present 
case was Art. 182 of the Limitation 
Act. As regards the form of the 
order of remand I think there can be 
no doubt on reading the whole judg¬ 
ment that the order of remand direct¬ 
ed the lower Appellate Court to come 
to a finding of fact and then to decide 
the case having regard to the decs- 
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sion on the point of law already 
arrived at by this Court. This view 
is supported by the form of the decree 
drawn up in that appeal. I think no 
inference can be drawn from the 
words “I agree to the order proposed” 
used by Mr Justice Jwala Prasad. 
His Lordship apparently agreed with 
the Hon’ble the Chief Justice in his 
decision on the point of law other¬ 
wise he would certainly have expres¬ 
sed his views on the point if he held 
a different view. I am therefore of 
opinion that it is no longer open to 
contend in this case that the proper 
article applicable is Art. 181. I would 
therefore dismiss this appeal on this 
ground. 

Appeal dismissed. 
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Jwala Prasad and Kulwant 

Sahay, J J. 

Run Bahadur Singh —Petitioner. 

v 

Bajrangi Prasad Singh —Opposite 

Party. 

Civil Revision No. 335 of 1923, 
Decided on 3rd January 1924, from 
an order ot* Sub. J. Patna D/- 25th 
June 1923, 

* * C. P. Cole. R. 47 (2)—Ca*e between 
rival a$>iqne s < f decree c <> verted by Court 
into suit—App al lies. — C. P. Co le, 0. 21 , 
R. 16 . 

Where two rival asa ffnoea from decree- 
hold* r applit d for exec tion of the same dec¬ 
ree and the question a os as tj the validity 
of the as^gnme ts a dt.ie cjso w,i» coavertai 
by Coirt into a euit uale* S. 47 (2) an i 
deeded. 

Held : the Court act'd w thin its juris lie* i~-n 
even suf posing that it ajted under O. 21 R. 16, 
an appeal lay fro u the decision as fr m one 
passed iu a regula* s i it. [P 17 C l] 

S. N. Bose —for Petitioner. 

B. C. S nha —for Opposite Party. 

Facts.—A mortgage de ree was 
passed on 8th December 1915, and tbe 
petitioners alleged that it had been 
assigned to them by Basant Lai the 
original decree-holder.' They applied 
for its execution on 24th February 
1923. Opposite party Bajrangi Prasad 


alleging that the decree bad been 
assigned to him also applied for its 
execution on 26th February 1923. It 
therefore became necessary to deter¬ 
mine which of th e two assignments was 
true which it did by an order dated 
25th June 192 , holding the assign¬ 
ment in favour of Bajrangi as valid. 
Against this order the petitioners 
apply in revision contending that the 
Court had no jurisdiction to convert 
the proceeding into suit as it did 
under S 47 (2) of the C. P. C. and 
thus to determine the question as 
between the two rival assignees : — 

Jwala Prasad J —[After setting 
out facts, the judgment continued :—] 

The order n question purports to 
have been passed in a suit into which 
the proceeding originally instituted 
was converted by the Subordinate 
Judge. A decree also has been pre¬ 
pared in accordance with the said 
order. The opposite party had, under 
the direction of tbe Court, to pay 
Court fee upon Rs. 7 000, the consi¬ 
deration money mentioned in his 
deed of assignment. Now, if the 
order of the Subordinate Judge is one 
passed in a regular suit and culmina¬ 
ted in a decree regularly prepared 
and passed under tbe Code of Civil 
Procedure, then a first appeal would 
lie from that decree to this Court. 
If, on the other hand, the order is 
one passed under S. 47 of the Civil 
Procedure Code, then also an appeal 
would lie to this Court. 

It is. however, contended that the 
order in question was neither passed 
in a regular suit nor under S 47 of 
the Code, for the question determined 
by the Court did not arise in a dis¬ 
pute between the parties to the ori¬ 
ginal suit bus h tween the represen¬ 
tatives of one of the parties to the 
suit, namely, the decree-holder. 

Id is then oontended that as the 
dispute did not come under S 47 of 
the Code, the Court had no jurisdic¬ 
tion to convert the application made 
by Bajrangi Prasad Singh into a suit 
for it is said that under Clause (3) 
the Court could only convert a 
proceeding under S. 47 into a suit, 
but as the application was not a valid 
proceeding under the section the 
Court had no jurisdiction to treat the 
same as a plaint in a suit. The 
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learned Vakil contends that the appli- 
tions of the parties and the order of 
the Court below would come under 
Order 21, rule 16, of the Code, under 
which the Court has to determine 
whether an assignee of the decree- 
holder should be permitted to proceed 
in execution. It is said that as the 
matter comes under that provision 
of the Code, there is no appeal, and, 
as there is no appeal, the present 
application is competent as an appli¬ 
cation in revision *, but the learned 
Vakil has failed to show that the 
final order of the Court below direct¬ 
ing Bajrangi Prasad Singh to proceed 
with the execution was not within 
the jurisdiction of the Court. Hence 
the order is not capable of revision. 
With this final order the learned 
Vakil has no grievance ; but he im¬ 
pugns the procedure adopted by the 
Court below whereby the Subordinate 
Judge arrived ai this conclusion. In 
short, his argument is that the Court 
below should not have tried the appli¬ 
cation of Bajrangi Prasad Singh as a 
suit, and should have simp y deter¬ 
mined the right of one of the rival 
clai nantstoexicute the decree, leaving 
the matter to bo fought out and 
determined in a regular suit institu¬ 
ted by Bajrangi Prasad Singh or by the 
petitioners. He considers the proce¬ 
dure adopted by the Court bhow to be 
a gravo irregularity affecting the 
final order passed by the Court below. 
Now, by whatever method the Court 
has arrived at its decision, it cannot 
be said that the Subordinate Judge 
acted without jurisdiction. In try¬ 
ing the matter as a suit perhaps the 
Subor.inate Judge went more ex¬ 
haustively than he would h*ve done 
had the matter been treated only as 
an application under S. 47 of the 
Code. Therefoie we cannot accept 
the cont ntion of the learned Vakil 
that the final order of the Court be¬ 
low was wi hout jurisdiction even if 
if it came under Order 21 Rule 16, of 
the Code. We cannot interfere with 
this older in revision. If, on the 
other hand, the matter came under 
S, 47 of the Code, the application in 
revision is incompetent. Again, if it 
did not come under S 47 but arose in 
the course of the trial of the applica¬ 
tion treated by the Court below as a 
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suit, there is the final decree prepared 
by the Court below, and the question 
now raised cannot be determined 
except in a regular appeal filed 
against the decree. The present ap¬ 
plication, therefore, has to ho reject¬ 
ed. 

The learned Vakil, on behalf ol the 
petitioners, then asks us lo convert 
the application in revision filed 
in this Court into a memo-anduni of 
appeal against the decree pas-ed by 
the Court below. This can he done 
upon toe petitioners paying proper 
Co ir'-fee and filing a cop; of the 
decree. 

In the circumstances of the case we 
are prepared to treat the application 
as an appeal upon the condition men¬ 
tioned above which must he complied 
within a week of the determination of 
the amount of Court-fee payable upon 
the memoranda n of appeal. Upon 
the requisite Court-fee b mg paid 
and copy of the decree filed, the ap¬ 
peal will be heard without the prepa¬ 
ration of any paper-book, the appel¬ 
lants undertaking to supply typed 
copies of the papers necessary for 
determination of the appeal, which 
we do not think are many. 

On the failure of the petitioners to 
comply with the conditions mention¬ 
ed above, namely, the payment of the 
Court-fee and filing of a copy of the 
decree, the present application will be 
treated as dismissed with costs. 

Kulwant Sahay, J. I agree. 

Revision change i into appeal 
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Mullick and Bucknill, JJ. 

Gita Prasa<l Singh and others —Ac¬ 
cused— Petitioners. 

v. 

King Emperor— Opposite Party. 

Or. Rev. Nm 417 of 1923, Decided on 
21st July 1923. from the Order of Sess 
J. Monghyr, D/- 15th June 1923. 

4c * (a) Lmdlord <x %d Tenant — renancy — 
After cessatio i of tenancy pjss ssion of tenait 
18 wrongful and landlord can forcibly ject him 
bat without u >dae force — Pe.ial C de S. 141. 

The tenant whose right is determined has 
no right to rein nil fore bly upon the land and 
say to his >andlora that ae will cultivate that 
land till such time as he is evicted by a Civil 
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Court. From the moment the title of the 
tenant expires, the landlord is in possession 
in the eye < f the law, ai d provider that he 
doe* not use undue loice, hp is ent tied to go 
upo the land aim if necessary to use force for 
the pu p jse of asserting and ma ntainmg his 
po^oas on. (P. 19, C. 1.] 

# ( b ) Penal C jde , S. 147—Order under S. 144 
Or. P. C. is not evidence of possession. 

An order under S. 144, should not be treated 
as mbstamive evidence of possession in a case 
cf r oting, Fo importance ehi uln be attached 
to a temporary injunct on under S li4, v.r. P. 
C. which is intended for emergencies. The 
judgme it in ►uch a case is certainly not admis¬ 
sible as a judgment. Tne fact of the order 
may be admissible under 8. 13 of the Indian 
Evidence Act out havi. g regard to the pecu¬ 
liar jur siiction conferred by S. 144, no infer¬ 
ence can be drawn from it as to the possession. 

IP. 20, C. 1.] 

Hasan Imam and P- C. Rat —for 
Petitioners, 

H. L. Nandkeoiyar , Assistant Go¬ 
vernment Advocate —for the'Crown. 

Mullick, J. —The Petitioners were 
tried by a second class Deputy Magis¬ 
trate who being of opinion that the 
sentences that ought to be passed 
were in excess of his powers referred 
the case to the Sub-Divisional Magis¬ 
trate. The Sub-Divisional Magistrate 
has found the Petitioner guilty of 
offences under Ss. 147 and 323 of the 
Indian Penal Code and sentenced 
Gita Prasad Singh and Jageswar 
Prasad Singh to Tigorous imprison¬ 
ment under S. 147 of the Indian Penal 
Code for two months and a fine of 
Rs. 100 each. The remaining Peti¬ 
tioners have been sentenced to rigo¬ 
rous imprisonment for two months 
each. 

An appeal was made to the Sessions 
Judge an i he, by his order dated the 
15th June 1923, has affirmed the sen¬ 
tences and dismissed the appeal. 

The present application is made by 
the Petitioners for the exercise of our 
revisional jurisdiction. 

It has been found that the alleged 
riot took place on plot No. 7657 and 
that the complainant Mahabir Singh 
was in possession on the 23rd July 
1922, and was engaged in sowing 
janera and methi upon the land when 
he was attacked by the Petitioners 
and a large mob and he and one 
Baideo on his side were wounded with 
lathis. Information was given by 
two Chaukidars named Chafcardtiari 
and Borhan to the police station 
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shortly before the riot to the effect 
that a breach of the peace was immi¬ 
nent and when the Head Constable 
arrived with them at the place of 
occurrence he found Mahabir and 
Baideo on the land as well as five per¬ 
sons on the side of the Petitioner 
Gita Prasad Singh. Gita Prasad 
Singh states that he was not at the 
occurrence but that his men went to 
plough the land and were engaged in 
sowing methii janera , caster oil and 
til when they were attacked by Maha¬ 
bir and a large mob. 

The learned Sessions Judge finds 
bakasht land belonging to one Raghu- 
bans who was a joint proprietor with 
Gita Singh and others in the estate 
in which the disputed land now lies. 
Sometime ago there was a Collecto- 
rate partition and the disputed plot 
fell to the share of Raghubans. The 
case of Gita Singh is that this plot 
had previously been in his exclusive 
possession and that although it fell 
within the block assigned to Raghu¬ 
bans, he did not relinquish possession 
and that on the 16th February 1922, 
there was a settlement between 
Raghubans on the one side and him¬ 
self on the other, by which he took a 
zarpeshgi mortgage of this plot and 
other lands for a consideration of Rs. 
10,000 and that on the date of occur¬ 
rence he was in possession of the 
land. On the other hand Aiahabir’s 
case is, and the learned Sessions 
Judge finds, that in the year 1325 F. 
Mt. Pryago, the grand-mother of 
Raghubans, executed on his behalf, 
he being still a minor, in favour of 
Mahabir in respect of this land a 
te mporary lease for 4 years which 
expired about May 1922. 

Mahabir alleged at the trial that on 
the 24th January 1922, that is to say, 
four months before the expiry this 
lease, Mt. Pryago executed a second 
lease in his favour for a term cf nine 
years. This document the learned 
Sessions Judge finds was a forgery. 
Therefore the position is that after 
the expiry of the first lease the title 
of Mahabir was determined and he 
had no right on the strength of his 
original lease to remain upon the 
land. The learned Sessions Judge, 
however, finds that Mahabir was hold¬ 
ing over, but legally there could have 
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beea no holding over without the con¬ 
sent of the landlord, and in to is case 
Raghubans deposes that Mahabir was 
never a tenant and he certainly was 
not his tenant after M ly 19.23 There¬ 
fore no case of holi ng over can be 
mentioned It is, however, contend¬ 
ed that, although Mahibir -nay have 
had no title he was in actual physi¬ 
cal possession of the land and that it 
was a criminal act on the part of 
Gita to go upon the land for the pur¬ 
pose of cultiviting it, an i, upon being 
resisted to assault Mahibir. 

Now as an abstract proposition of 
law, it appear* to me that this arga- 

i ment goes too far. The tenant whoso 
ight is deter nined has no right to 
•emain forcibly upon the land and 
lay f> his lin ilori that he will oulti- 
rate that lan i till such ti n ‘as hi is 
evicted by a Oiril Court. Fro n the 
moment the title of the tenant ex¬ 
pires, the landlord is in possession in 
the ey=> of tha law, and provided that 
he does not use undue force, he is 

I entitled to go upon the land an 1 if 
necessary to use force for the purpose 
of asserting anl maintaining his pos¬ 
session. 

In the present case the question is, 
whether Gita Singh who was on the 
23rd July 1922, in the shoes of the 
landlord Raghubans did any act 
which brought him within the pur¬ 
view of the criminal law ? The oral 
evidence, in my opinion, is certainiy 
no worse on the siie of the defence 
than it is on the side of the prosecu¬ 
tion. After the expiry of the lease in 
1325 F. the 23rd July 1922, was the 
first date on which agricultural opera¬ 
tions could have been carried on, and 
it dojs not appear to me that since 
the cutting of the crop of the previous 
year any act of possession had been 
done by Mahabir. In my opinion he 
was not in peaceful possession on the 

23rd July. 

The evidence shows that Gita 
Singh’s party was the first to arrive, 
and the police and the Chiukidar 
witnesses, in my opinion, should be 
believed when they state that the 
bullocks and the ploughs were the 
property of Gita Singn and not of 
Mahabir. When asked to give parti¬ 
culars as to the wood of which the 
plough* were made, Mahabir's men 
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were unable to give any satisfactory 
replies to the pol ce. 

With regard to the kinds of grain 
thit were sowed the story told by 
Gita Singh’s party is much more con¬ 
sistent with the result of the police 
investigition than the story told by 
Mahibir. This fact nas been noticed 
by the learned Sessions Judge, but he 
has dec ined to attach much weight to 
it. 

Yl30 with regard to the names of 
the pi >ughm9n tak m b/ him Mahabir 
has broken down. In the course of 
the trial an attempt was made to 
show that one Lalji was one of the 
ploughmen but in an information 
lodged at 11 a.M., on the day of occur¬ 
rence at the thana by one Shew 
Gulam. i& wis stated that the man’s 
name was Tofi and it was sought at 
the trial to show that Lalji and Tofi 
were one and the same person. That 
attempt failed. This point also has 
been found agiinst the prosecution 
by the learned Sesssions Judge, but 
he thinks that the evidence of posses¬ 
sion is so strong that this discrepancy 
is not of much consequence. 

The learnel Judge has not discuss¬ 
ed in detail the evidence of the nine 
witnesses who gave evidence of pos¬ 
session on behalf of the prosecution ; 
nor of the eight witnesses who gave 
evilence on behalf of the defence; 
but he seems to have been chiefly in¬ 
fluenced by an order under S. 144 of 
the Criminal Proced ire Coda passed 
on the lOsh May 1922, by the Sub- 
Divisional Magistrate of Begusarai, 
Appirently an apprehension of a 
breach of the peace having been re¬ 
ported by the police in respect of the 
land now in dispute, the Sub-Divi¬ 
sional Magistrate, without taking any 
oral evidence but after the examina¬ 
tion of certain documents, issued a 
prohibitory order upon Gita Singh 
restraining him from going upon the 
land. That order was affirmed in the 
first instance by the District Magis¬ 
trate but further enquiry was ordered 
by the High Court and the case was 
remanded to the District Magistrate. 
By that time the period of two months 
for which the order was in force had 
expired and the Distr co Migistrate 
considered it unnecessary to hold 
any further enquiry. 
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The learned Sessions Judge has 
used the findings of the Deputy 
Magistrate in the above proceedings 
as legal evidence of the possession 
of Mahabir, and in ray opinion he 
was wrong in doing this. The judg¬ 
ment in the case is certainly not ad¬ 
missible as a judgment. The fact of 
the order may be admissible under S. 
13 of the Indian Evidence Act but 
having regard to the peculiar jurisdic¬ 
tion conferred by S. 144, no inference 
oan be drawn from it as to the posses¬ 
sion of Mahabir. It was a summary 
order, and although the police asked 
for action under S. 145 of the Crimi¬ 
nal Procedure Code, the learned Sub- 
Divisional Magistrate adopted the 
course which has been time after time 
viewed with disfavour by the High 
Court, and the very mischief which 
was sought to be cured has occurred 
in this case ; a temporary injunction 
intended for emergencies has been 
utilised in the present trial as substan¬ 
tive evidence of the possession of the 
successful party. In my opinion the 
learned Judge should not have attach¬ 
ed any value to the Sub-Divisional 
Magistrate's order, and he has, in my 
opinion, been greatly influenced in 
the do ;ision of this case by his erro¬ 
neous appreciation of the value of 
|that order. 

We have in consequence been com¬ 
pelled to treat this case as an appeal 
and to examine the evidence for our¬ 
selves in order to see whether the 
finding with Tegard to the possession 
of Mahabir can be sustained. Having 
regard to the legal position and to the 
evidence I think the finding of the 
learned Judge is wrong and that the 
Petitioners committed no offence in 
going upon the land for the purposes 
of ploughing it. If they had acted in 
a tumultuous manner and exceeded 
the right of private defence which 
undoubtedly was theirs, they would 
no doubt have been guilty of the 
offence of rioting. In this case the 
force used was, in my opinion, not 
excessive having regard to the nature 
of the attack deliver, d by Mahabir. 

The learned Assistant Government 
Advocate, has attempted to challenge 
the finding'* of ti*e learned Sessions 
Judge witoft^gard to the second patta 
o&^e ^£th Janfrary 1922: but it is 


quite clear that at the time that this 
second patta was alleged to have been 
executed by Mt. Pryago (by the pen 
of the patwari Jagdambi) the proprie¬ 
tor Raghubans had attained majority 
and that Mt, Pry ago had no authority 
to execute the document. In my opi¬ 
nion the learned Judge was right in 
finding that the document was a for 
gery and that it had been manufac¬ 
tured by Jagdambi after his dismissal 
for the purposes of this case. The 
date of Jagdambi*s dismissal has not 
been found. According to Raghubans, 
it took place about January 1921, 
according to Jagdambi himself it took 
place in or about August 1922 ; but 
whatever be the correct date, there 
can be no doubt that at the time of 
the second patta Raghubans had at¬ 
tained majority and Mahabir knew 
that neither Mt. Pryago nor Jagdambi 
had any authority to renew his lease. 
Any argument based on the supposi¬ 
tion that he acted bona fide , is, in my 
opinion, untenable. 

In these circumstances the convic¬ 
tions and sentences will be set aside 
and the Petitioners acquitted. They 
will be discharged from their bail and 
the order under S, lOd of the Criminal 
Procedure Code which has been pass¬ 
ed against them will also be set aside. 

Bucknill, J.—I agree. 

Conviction set aside . 
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. adami and Bucknill, JJ. 

King Emperor —Appellant. 

v. 

Bishun Singh and another —Respon¬ 
dents. 

Government Appeal No 1 of 1924, 
Decided on 12th February 1924 
against the order of the Divisional 
Officer at Dinajpur, D/-lst September 
1923. 

* * Criminal P. C. Code , Ss. 403 , and 
234 — There is no presumption as to date of re¬ 
ceipt of Stolen pr>.p»rty where several articles 
of stolen pr pert y are found in possession of 
accused—Procedure to be adopted for trial 
is to charge the accused f^r 3 offences regard¬ 
ing 3 parctls on the assumption that each 
offence is in depencleiit. 

Where no evidence, one way o" other, exists 
as to whether receipt of var ous parcels of 
stolen propeity took, plaoe at the same or diff¬ 
erent dates no presumption can be drawn or 
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assumption made as against the accused either 
that the offence of retention by the reooiver 
constitutes one or more than one connected 
transaction. The pio'ecution canuot base its 
case or justify its p ooedure upan any presump¬ 
tion or assumption operating against an accus¬ 
ed unless such presumption or as*ump 
tion is grounded upon fvdeooe. If the 
prosecution frames a charge on the presump¬ 
tion that the retentions constitute i a set of 
independent ofteooes. it must include only 
three parcels in respect of which the ch irge 
is made and the prose ution may then be m?t 
with the plea that t mse retentions >n fact con¬ 
stituted one transaction and one offence, in 
which case the charge could be amended ac- 
cording'y and the who e of tae stolen property 
inclined in one single oharge and the accused 
tried at one a ngle tr.al. Similarly, if the 
prosecution chooses to prosecute on several 
separate charges i i sever-.1 separate proceed¬ 
ing!, 'Mrectly one case is concluded anc the 
accused is convicted or acquitted, the plea, 
will, of course, at once bi put for vard, rime- 
Jy, that the accuse l can tike trie benefit of the 
provisions of S. 403 of the Criminal Procedure 
Code on the ground that the retention-* c >nsti 
tuted a single transiCtion and a siug!e offence 
and no preaumpt on or assumption to t ie con¬ 
trary can be raised as against the acjusei. 
It is obvious, therefore, that the only s ;fe 
sourso to adopt, in cases of this character 
where no date of reception is k own or oan 
be p oved by the ;ros).utoi, is to take ad¬ 
vantage of th? first k-ourse indicated above. 
This course whilst giving the accuse i the 
advantage of not being injured by the iu- 
olusi ;n in the count of a very large numner of 
parcels of s o’en prope.ty a course vhich 
might affect h rn prsju liciilly if his case was 
being tried before a-ae^sors or a jury and the 
avoidance of wli ch is really the object 
of S. 231 of the Criminal Procedure Cjqg) 
prevents the accused from objecting effective¬ 
ly in any way to tne trial; for if he contends 
that toe whole matter s but one transact on 
ana one offence th n me charge can at ooce 
be amended to inc.ude the whole of tue pro¬ 
perty. 

Where two accused had a ready been 
tried for tne offence ol tne retention of 
sto len property ^carpets) jouiid in their pos- 
session at the muie tine as w tre the stamps 
the subject-matter of tne second trial; and 
their plea at the second trial was mat they had 
already been trial at me ffrst trial w.th the 
same offence as .hat witn wmch they were 
charged in tne second trial. 

Held: they, in effect claim tne pre¬ 
sumption in their favour that their reten¬ 
tion of a.l these gooffs was one offence 
and one transaction: aud to tne benefit of this 
presumption they are entitled. The fact that 
one has beoQ acquitted anl tne other convict¬ 
ed makes no difference. The contention that 
the articles recovered from their possession 
were of very diverse character, the offences of 
the dishonest retention of each set of articles 
were distinct offences is negatived by the 
definition of what is the same offence as 
defined in gub-S. (2) of S. 234 of the Cri ninal 
Procedure Code. It iB there prescribed that 
offences are of the same kind wnen they are 


f unighahle with the same section of the 
ndian Penal Cole (1888) 15 Gal. 511; (1833) L5 
All. 31?; 1923 Cal. 557; 1905) 9 0. W. N. 1023 
Disc 3 [P 27 0 2; P 28 0 1, 2] 

Sultan Ahmed, Government Advo¬ 
cate —for Appellant. 

G. C . Pal anl P. K. Makerjee— for 

Respondents. 

Bucknill J.— Thi3 was an appeal 
a ade on behalf of the Grown, from 
an acqu ttal by the Sub-Divisional 
Otficer of Dinajpur of two men named 
Bishim Singh and Lochan Singh who 
were charge! before him with an 
offence punishable under the provi¬ 
sions of S. Ill of the I- P. C. rhe 
reason why the Sub-Divisional Officer 
acquitted the accused was purely on 
a point of law The judgment of the 
Sub-Divisional Officer is dated the 1st 
September last. The facts in the 
matter are very simple. It would 
appear that in the house belonging 
to the two aejused who are brothers, 
a considerable quantity o f property, 
which it is alleged was stolen pro¬ 
perty, was discovered. This property 
is said to have been derived so I 
understand, from three different 
thefts; part of the property consisted 
of some Rs. ‘4,750 worth of unu-ed 
half-anna postage stamps which had 
bean stolen from a railway waggon 
in transit from Howrah to Indore; 
and, in the case in which the Sub- 
Divisional Officer acquitted the two 
accused, these stamps were the sub¬ 
ject-matter of the charge against 
them which was that the stamps had 
been dishonestly retained by them, 
they knowing or having reason to 
believe that they were t tolen pro¬ 
perty. Other property which was 
discovered at the search of the house 
of the accused consisted of carpets; 
the alleged dishonest retention of 
these carpets was made the subject of 
a separate Criminal proceeding in 
which the accused were charged 
under S. Ill with dishonest retention 
of these carpets; the accused were 
tried by an Honorary Magistrate with 
first class powers (one Captain Miller) 
who acquitted Lochan Singh but con¬ 
victed Bishun Singh sentencing the 
latter to 18 months’ R. I. A third lot 
of property found at the house of the 
accused at the saitie time as the 
stamps and carpets, consisted, so we 
are informed, of buckets and_padlocks, 
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and those articles were made the sub¬ 
ject-matter of still a third criminal 
proceeding, though at the date of the 
Sub Divisional Officer's judgment 
that trial had not then taken place.Tbe 
Sub-Divisional Officer at the commen¬ 
cement of his judgment explains 
how it came about that three separate 
proceedings were instituted in respect 
of these three different sets of arti¬ 
cles. He writes “in the first instance 
the police sent up the accused under 
thrre charge-sheets and this case 
(that is to say, the case relating to 
stamps) was transferred by me to the 
file of Captain Miller (Honorary 
Magistrate with first class powers^ 
for disposal. He returned the case 
as he was already trying the accused 
under S. 411, I. P. C. in connection 
with other prop rty (carpets) found at 
the same time and place (January 
21st 19~!3)as that found in this case 
Another similar case was transferred 
to the Sub-Deputy Magistrate and 
the other, returned by Captain Miller 
(the present case\ I kept myself. 
There seemed, however: to be conflict¬ 
ing rulings on the subject of joinder 
of charges in such cases and I subse¬ 
quently referred the matter to the 
District Magistrate for taking the 
opinion cf the Legal Remembrancer. 
After a considerable time had elapsed, 
I received the reply of the latter 
through the District Magistrate- 
This was to the effect that the data 
given him were not sufficient for him 
to be able to pronounce an autho¬ 
ritative opinion, but that from the 
facts which had been brought to bis 
notice he thought separate trials 
should be held. The cases were there¬ 
fore proceeded with from the point 
where they had been left and in ac¬ 
cordance with the original charge- 
sheets.” In the present case 21 wit¬ 
nesses were examined on behalf of 
the pro' ecution before the Sub-Divi¬ 
sional Officer and they proved, with¬ 
out any doubt, that, the stamps which 
were found in the accused’s house 
were stolen from a railway waggon 
and were part of a consignment of 
stamps in transit from Howrah 
(Calcutta to Indore. The theft took 
place on the 22nd December 1922. 
There was no proof as to who was 
the thief nor as to when or how the 
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stamps came into the possession of 
the accused. The accused pleaded 
not guilty and after the charge had 
been framed, put forward the plea 
that the stamps were discovered at 
their house on the same date and at 
the same place as t*?e carpets which 
had been the subject-matter of the 
criminal proceeding under S. 411, 
I. P. C., before Captain Miller and 
that, ther9fore there could be no 
secoT'd trial (i. e., i respect of the 
stamps) in connection with wnat was 
the same offence, there being no 
evidence to show that the stamps and 
the carpets had been received by 
them (the accused) on different dates. 
On behalf of Lochan Singh it was 
further maintained that, as he had 
been acquitted by Captain Miller 
on the same evidence as had been 
adduced in the stamp case, he could 
not be tried again in view of the pro¬ 
visions of S. 4u3 of the Criminal Pro¬ 
cedure Code. Th s plea was support¬ 
ed by a reference to several decided 
cases and it is certainly difficult to see 
how in view of these decisions the 
Sub Divisional Officer couid have 
come to anj other conclusion than 
that he must acquit the accused, as 
indeed he did. The learned Govern¬ 
ment Advocate, however, invites us 
to differ from the decisions in some 
of these cases and to hold that there 
wa no valid objection to this second 
trial. 

The first of these cases is Ishan 
Muchi v. Queen impress (J) It was 
a case dealing with charges of dis¬ 
honestly receiving stolen property 
(S- 411, I. P. C.) and it laid down 

the dictum that a person, in whose 
possession various parcels of stolen 
property derived from different 
sources (i. e., the proceeds of diff¬ 
erent thefts) are simultaneously 
found, cannot, in the absence of evi¬ 
dence to show r that the various par¬ 
cels were received at different times, 
be subjected to a series of trials on 
charges of dishonest reception, each 
relating to a different parcel. The 
learned Judges (Prinsep and Piggofc, 
JJ.) were of the opinion that, if there 
was no evidence proving reception of 
the vaiious parcels at different times, 
it must be assumed that they were 

(1) [1888] 151 Cal. 511. 
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received at the same time and tnat 
consequently but one offence was 
committed. The reasoning is that 
the offence takes place at the moment 
of receipt assuming, o : course, that 
at receipt the receiver knew or had 
reason to believe that the property 
was stolen, and with this decision the 
learned Government Advocate does 
not quarrel What he does object to 
is that in subsequent decisions the 
same reasoning has been applied in 
cases dea'ing with the dishonest re¬ 
tention of stolen property- It may be 
desired to give some detail of the 
case just quoted in order that it may 
be clearly seen upon what foundation 
the later decisions were based In 
Ishan Muchi v. Queen-Empress (1) 
certain persons were charged under 
S. 411, I. P. C. and tried at two sepa¬ 
rate trials for dishonestly receiving 
two lots of stolen property each of 
w!'ich had been stolen at different 
times from a different person; they 
were convicted in both cases and ap¬ 
pealed in both. In each case the 
evidence clearly proved that the 
particular lot of property which was 
the subject-matter of the tri'il had 
beer, in fact stolen from its respective 
owner, both lots of property (or parts 
of both lots) . v ere found at ones*'area 
in the accused’s houses ; they denied 
all knowledge of how the property 
had come there- There was no evid¬ 
ence as to who the thit ves wore or as 
to how and when or from whom the 
accused had received any of the pro 
perty Prinsep and Piggot, dj., in 
their judgment stated : “ There is no 

proof against them save the fact that 
the go >ds found in their possession 
were stolen from different pe'sons 
and were found in their possession 
under such circumstances as to prove 
a guilty knowledge on their part. 
There is no proof as to their receipt 
of the goods, nothing to show t .at 
they received them at different times 
or from different persons. All the 
goods in the possession of each pri¬ 
soner may have been stolen by the 
same thief and may have been by 
him delivered to that prisoner at the 
same time although stoien on differ¬ 
ent occasions. If each prisoner 
received the goods found in his pos¬ 
session together at the same time, 
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that would constitute only one 
offence. There is nothing in the fact 
that the goods were stolen at differ" 
ent times, to constitute by itself proof 
that they were received at different 
timet-, or under such circumstances 
as to shew that more than one offence 
was comitted in receiving them.” 
Their Lordships, therefore, bolding 
that there had been only one offence, 
set aside the second conviction on 
the ground that it was illegal in view 
of the provisions of S. 403 of the 
Criminal Procedure Code 

With regard to the first conviction 
their Lordships expressed the view 
that the only offence actually proved 
at al! against the accused was one 
not of dishonestly receiving but of 
dishonestly retaining stolen pro- 
peity and they accordingly altered 
the first conviction changing it to 
one' of dishonest retention- It is 
from this latter action th it it has 
been argued for the respondents here 
that the same principle enunciated 
with regard to dish* nest reception of 
stolen property is applicable with 
regard to dishonest, retention thereof 
and it is contended that if the prin¬ 
ciple applicable to both was not the 
same, their Lordships would not have 
>; i aside the se ’onci conviction at all 
but would have merely dealt with it 
as liny did with tin first i would 
ha V'* eon Vi -1 ted it into a conviction 
of dishonest retention. There is cer¬ 
tainly some force in t us argument, 
for it would appear that later deci¬ 
sions have clearly adopted this prin¬ 
ciple in cases cf dishonest retention. 
The first of these later decisions was 
in the case of Queen Empress v. A la- 
khan (2) in which the facts were not 
unlike those in the matter now before 
this Court. Two parcels of stolen 
property belonging to and stolen 
from two different parties A and B 
at different dates, weie found at a 
search in Makh&n’s house. He was 
first charged with dishonest retention 
of a shawl belonging to and stolen 
from A (S. 411) and was convicted: 
whilst serving his sentence in respect 
of this conviction he was again 
charged under S HI with dishonest 
retention of other property belonging 
to and stolen from B and was again 
(2) [1893] 15 All. 317—(1893) A. W. N. 101. 
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convicted ; from this second convic¬ 
tion he successfully appealed. The 
ground cn which Makhan appealed 
was that the propel ty which was the 
subject-matter of the second trial 
was his own. Aikman, J., however, 
set aside the second conviction think¬ 
ing that the case was covered by the 
decision in Ishan Muchi v. Queen- 
Empress (1) cited above. The Ap¬ 
pellant was not represented at tne 
hearing of the appeal and it would 
appear that no consideration aiose 
as to whether the principle enun¬ 
ciated with regard to the dishonest 
reception of stolen property was 
applicable to the dishonest retention 
of stolen property ; the 1 rained Judge 
does not discuss any euch question 
but seems to have assumed that the 
same principle was applicable in all 
cases both of reception and retention. 
In his judgment Aikman. J., observes ; 
“ The prisoner Makhan appeals 
against his conviction by the learned 
Sessions Judge of Meerut for an 
offence punishable under S. 411, I. ?. 
C. It appears from the record that 
on the 5th of September 1892 the 
prisoner’s house was searched by the 
police in the presence of witnesses 
and certain property found to have 
been stolen was in his possession. 
Amongst that stolen property was a 
shawl. For the dishonest possession 
of that shawl the p isoner was con¬ 
victed by a Magistrate of the first 
class on the 7th November 1892 and 
was sentenced to nine months' rigo¬ 
rous imprisenment under th6 provi 
sions of S, 411, I.P.C., which imprison- 
ment he is now undergoing. The 
conviction igainst which he now 
appeals is in respect of the dishonest 
possession of certain other stolen 
properties belonging to a different 
complainant which were found in his 
possession at the same tiire as the 
shawl. In my opinion this second 
conviction cannot be sustained. The 
mere fact that propel ty st 'l m on two 
different occasions from different 
persons is found at one and the same 
time in the possession of an accused 
person is not of itself sufficient to 
prove that the accused person has 
committed two different offences 
under S. 411 of the Indian Penal Code 
as it is quite possible that the pro- 
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perty though stolen on two different 
occasions may have been received 
from the same thief at the same time; 
vide Ishan Muchi v. Queen"Empress 
(1). I am therefore constrained to 
allow this appeal.” It will be seen 
that the Judge simply deals with the 
case as if it was one of dishonest 
reception ; the point raised now be¬ 
fore us was in no way agitated. 
This caso was followed by that of 
G-unesh Saha v. The Emperor (3) 
The facts were again, very similar in 
many respects to those in the case 
uow before us. Several articles of 
stolen Drope] ty were found in Ganesh 
Saha’s room ; he was first charged 
under S. 411, I. P. C. in respect, of 
the dishonest retention of same 
articles belonging to and stolen from 
A ; he was convicted but on appeal 
acquitted. He was then charged 
again under S. 411, I. P. C. in respect 
of the dishonest retention of some 
articles belonging to B and was con¬ 
victed. Newbould and Suhrawardy, 
JJ, on appeal set aside the convic¬ 
tion by the following judgment; 

“ The Petitioner in this case has been 
convicted under S 411, I. P. C. on the 
charge of having been in the dishon¬ 
est possession of stolen property on 
the 7th December 19 21. It a ppears 
that on that date several articles of 
property were found in the room 
occupied by the Petitioner. In res- 
peci of some of them he was prose¬ 
cuted and after being convicted under 
S. 411, I. P. C. by the trying Magis¬ 
trate he was acquitted on appeal. 
He has now been tried and convicted 
in respect of other properties found 
in his possession on the same date. 
There was evidence that the different 
articles which were the subject of 
the charges in the two trials were 
stolen from different oersons but 
there is no evidence that they were 
received at different times. The facts 
of the case cannot be distinguished 
from those of Queen-Empress v. Mak¬ 
han (2) which follows the decision of 
of a Divisional Beneh of this 
Court in Ishan Muchi v. Queen 
Empress (1). On this authority 
we hold that the second trial 


[3) 192 Cal. 557—50 Cal. 594—37 C. L. J. 
326—27 C. W. N. 554—24 Cr. L. J. 707. 
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was illegal under the provisions of 

S. 403, Or. P. C, ” 

It will t>e observed here that no 
idea of there being any difference in 
the principle to be adopted in cases 
of dishonest reception and retention 
was mooted, it wa* assumed that the 
principle was the same and the point 
now raised before us by the learned 
Government Advacate was not con¬ 
templated. 

The distinction was, however, 
referred to and to some extent dis¬ 
cussed in tho case ol Ram Sarup 
Bahia v. The Emperor (4) though the 
point there arose for consideration in 
connection with a question with 
respect to how many different sets of 
stolen articles a person can at one 
trial be charged under S. 411 with 
having dishonestly received or 
retained. The circumstances, so far 
as they are material, are thr.t the 
accused were charged in one count 
with having dishonestly received or 
retained d sets of cooking utensils 
belonging to and stolen from 8 diffe¬ 
rent persons on eight different dates 
and with, thereby, having committed 
an offence punishable under S. 411, 

I. P. 0., thev were convicted. There 
was another count in which the ac¬ 
cused were charged with having 
aided and abetted each other in the 
commission of the offence detailed 
in the first, count but this is not here 
materia! Their Lordships (Pargiter 
and Woodroffe, JJ. ) held that as 
there was no evidence that the acts 
of receiving or retaining were so 
connected together as to form one 
transaction, the cnarges framed and 
the singlp trial held with respect 
thereto were illegal; that the mere 
fact that there was no evidence of 
separator ceipt or retention did not 
justify the joinder of the charges as 
it lay upor. the prosecution to est¬ 
ablish the facts which would justify 
such a procedure and that the disho¬ 
nest receipt or retention of each 
article constituted a seperate offence 
and tne accused could only be tried 
for three of such offences committed 
within one year unless it was shown 
that the receipt or retention of all the 
articles was so connected as to form 
one transaction. 

~(4) [19051 9 C. W. N. 1027 = l Cr. h. J. 847. 
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Now it will be noted that in this 
case the charge was an alternative 
one of receiving or retaining ; that 
it was contended by the Crown, that 
as all this stolen property was found 
in the accused’s possession at one 
time it might be presumed, even 
hough it. was composed of proceeds of 
tmany different thefts from different 
people committed at different times, 
that the (receipts or) retentions were 
so connected as to form one transac¬ 
tion and that, consequently, at 
one trial, the accused could he 
charged with dishonest reception or 
retention of all the parcel? (whatever 
their number) of stolen goods in view 
of the provisions of S. 235 (1) of the 
Cr. P. C. But the Court held that 
no such presumption could be drawn 
against the accused. I gather that 
the Court, had rightly, thought that if 
any presumption was to be drawn it 
must be in the accused’s favour, and 
therefore that the accused could only 
at one trial be charged in respect of 
three parcels of stolei articles in 
view of tr.e provisions of S. 2 4 of 
the Cr P. Coda. The question as to 
whether the accused could be subject- 
to a second trial in respect of the 
retention of other parcels of stolen 
property, not the subject-matter of 
the first, was not in direct contem- 
plati )n or argue i, though vVoodroffe, 
J., semis to indicate in one part 
of his judgment that separate trials 
in res ect f each separate parcel 
o: stolen property was the proper 
course of procedure, for lie 
observes (p 1028). Upon inf ormati m 
received to the effect that the 
accused were dealers in stolen pro¬ 
perty, their shops were searched on 
the 24th September last ; some six 
cart loads of utensils were found and 
removed to the thanah. On the 28th 
September the accused were brought 
before the Magistrate. Separate trials 
were instituted in his Court and in the 
Suburban Courts with reference to 
the different articles of property 
above mentioned, which are said to 
have been stolen on eight different 
dates extending from about the 
beginning of the month of April to 
the 21st September 1904. The learned 
Chief Presidency Magistrate says 
that this was done despite his point- 
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ing out at an early stage that there 
was no evidence of the separate re¬ 
ceiving of such property on different 
occasions and that therefore one 
charge would lie in respect of the 
whole mass of the alleged stolen pro¬ 
perty. The initial procedure ” (and 
here I understand Woodroffe, J., to 
refer to the institution of the several 
separate trials) “ was in my opinion 
the correct one and the learned Chief 
Presidency Magistrate was in error 
in supposing that the mere fact tif it 
were so) that there was no evidence of 
separate receiving entitled him to 
frame the charge as he has done.” 
It must however be admitted that the 
question as to whether the accused 
could be subjected to a series of trials 
did not directly arise although in a 
later portion of his judgment he 
states as follows:—“There was a 
separate offence in respect of each of 
the articles alleged to have been dis¬ 
honestly retained ar.d only three of 
such offences could be charged and 
tried in one trial unless it was shown 
that the dishonest retention of ali the 
articles was so connected as to form 
one transaction.’’ 

The material parts of the judg¬ 
ments of the learned Judges may be 
with advantage quoted. Pargiter, J., 
observed : “ The charges framed in 
this case are contrary to the law. 
They relate to the properties alleged 
to have been stolen in eight different 
thefts. There appears to be no evi¬ 
dence to prove that they were received 
at one and the same time. It cannot 
be inferred that because ali the pro¬ 
perties were found in the possession 
of the accused at the same time in 
cii cumstances which suggest that 
they were retained dishonestly, they 
therefore constituted one dishonest 
retention. It may be that the pro¬ 
perty stolen in one theft came into 
their hands by one transaction and 
constituted one dishonest retention; 
but the eight thefts are alleged to 
have been committed at various times 
during the period of nearly six months 
and the presumption would rather be 
that they came into the hands of the 
accused persons by different transac¬ 
tions. The finding then of all the 
properties in the accused person's 


possession at one time would not 
operate to combine all the transac¬ 
tions into one whole so as to make 
one combined charge legal” Wood¬ 
roffe, J., remarks: “ Upon informa¬ 
tion received to the effect that the 
accused were dealers in stolen pro 
perty, their shops were searched on 
the 24th September last; some six 
cart loads of utensils were found and 
removed to the thanah. On the 28th 
September, the accused were brought 
before the Magistrate. Separate trials 
were instituted in his Court and in 
the Suburban Courts with reference to 
the different articles of property 
above-mentioned, which are said to 
have been stolen on eight different 
dates extending from about the be¬ 
ginning of the month of April to the 
21st September 1904 The learned 
Chief Presidency Magistrate says 
that this was done despite his point¬ 
ing out at an early stage that there 
was no evidence of the separate re¬ 
ceiving of such property on different 
occasions and that therefore one 
charge would lie in respect of the 
whole mass of the allegec stolen pro¬ 
perty. The initial procedure was in 
my opinion the correct one and the 
learned Chief Presidency Magistrate 
was in error in supposing that the 
mere fact (if it were so) that t iere 
was no evidence of separate receiving 
entitled him to frame the charge as 
he has done It lay upon the prosecu¬ 
tion to establish the facts which 
would justify such a charge. It can¬ 
not be upheld simply because there 
may be no evidence one way or the 
other. The receipt of each article 
constituted a separate offence and 
the accused could only be tried for 
three of such offences committed with¬ 
in one year unless it were shown that 
the receipt- of all the articles formed 
one transaction. Not only has this 
not been shown (there being admitted¬ 
ly no evidence on the point) but on 
the contrary in the present case the 
charges themselves and the evidence 
appear to me to indicate that the 
receiving did not take place at one 
and the same time, the thef ts (in res¬ 
pect of two of which the accused are 
charged in the alternative with being 
guilty) having taken place on eight 
several dates between the beginning 
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of April and the end of September 
1904. I have already dealt with the 
contention that, as there wa nothing 
to show separate receiving, the charge 
and trial as made and held should 
stand. The other point on which we 
were addressee by the learned Advo¬ 
cate-General was with reference to 
the charge of retaining, viz., that, 
even if there were separate acts of 
receiving, there was but one offence 

of dishonest retaining ; or, if several 
offences, they constituted one and the 
same transaction. It was argued by 
learned Counsel for the accused that 
there was no distinction as to the time 
when the offence was committed 
between dishonest receiving and dis¬ 
honest retention. This contention is 
in my opinion unsound. In the case 
of dishonest receiving the offence is 
completed w 7 hen the stolen property is 
received, the receiver knowing or 
having reason to believ at the time 
that the property was stolen property; 
whereas in the case of dishonest re 
t&ining the offence is committed not 
when the property is received but 
when after knowing or having reason 
to believe it is stolen, it is dishonest 
ly retained. [ think, however, that 
this distinction is not of importance 
upon the poi t with which we have to 
deal, for there was a separate offence 
in respect of each of the articles 
alleged to have been dishonestly re¬ 
tained and only three of such offences 
could be charged and tried in one trial, 
unless it was shown that the dishonest 
retention of all the articles was so 
connected as to form one tr&nsa* tion. 
Thi3 as I have pointed out in connec¬ 
tion with the charge of dishonest 
receiving has not been done, and can¬ 
not in the absence of evidence be 
assumed. 

‘ The mere fact that all the articles 
were being dishonestly retained on 
the day that they w 7 ere discovered w ith 
the accused does not constitute a 
simple offence or establish that 
several offences were committed in 
one and the same transaction.” I 
imagine that the word “simple” here 
means “ single ” as opposed to “ mul- 
,1 tiple. ” 

“ I must therefore hold that the first 
and second charge and the single trial 
held with respect thereto was illegal. 


I set the judgment and conviction 
aside and direct that the accused be 
charged and retried with respect to 
such offences as he may properly be 
charged with and tried under the 
provisions of the Criminal Procedure 
Code relating to the joinder of 
charges.” 

One thing at any rate of value 
emerges from this decision and that 
P that, where no evidence one way or 
other exists as to whether receipt of 
various parcels of stolen property 
took place at the same or different 
date-, no presumption can be drawn 
or assumption made as against the 
accused either that the offence of 
retention by the receiver constitutes 
one or mere than one connected tran¬ 
saction. The prosecution cannot base 
its case or justify its procedure upon 
any presumption or assumption oper¬ 
ating against an accused unless such 
presumption or assumption is grouni- 
ed upon evidence. This decision is of 
importance for, if it is correct, an 
accused may plead either that his 
retention of various parcels of stolen 
goods w 7 a> one transaction in which 
ease he can obviously only be tried 
under (under S. once : or that 

such retentions constituted a set of 
disconnected saparatu offences in 
which case lie can (at one trial) only 
he charged in respect of 3 parcels 
(S. 234) and could plead cither way as 
it best suited him to meet in whatever 
way tlit charge was framed against 
him. But he could not plead both : 
and if lie contended that his retentions 
were one transaction he could be 
charged at one trial with retention of 
the whole of the stolen property 
hunched and listed together : whereas 
if lie pleaded that retentions were all 
distinct and separate offences it is 
difficult to see why. as Woodroffe, J., 
indicates, separate trials should not 
be held in respect of each parcel of 
stolen property; for each retention 
then constitutes a separate and dis¬ 
tinct offence and. provided the offence 
did not depend upon the same facts, 
he could not call in aid the provisions 
of S. 403 of the Cr. P. C. The legal 
question therefore appears to me to 
resolve itself into very simple ele¬ 
ments When the date or dates at 
which the various parcels of goods 
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were received are not known to the 
prosecution, the date is not material 
in dealing with charges of retention 
upon which the prosecution is thrown 
back and the prosecution, therefore, 
has to get on as well as it can with¬ 
out a date of reception. As no date 
of reception is known or can be proved 
the prosecution is confronted with the 
difficulty that no presumption or 
assumption can be drawn against the 
accused ; either that his retentions of 
the several parcels of stolen property 
constituted one transaction and that 
therefore he could be tried in respect 
of the whole property at one trial or 
that his retentions were composed of 
separate and distinct offences, each 
offence relating to a particular parcel 
of stolen property: and it mu3t be 
borne in mind that in whichever way 
the prosecution frames its charge 
against the retainer it may be met 
with the, to some extent, effective 
counter plea. For example, if the 
prosecution frames a charge on the 
presumption that the retentions con¬ 
stituted a set of independent offences, 
it must include only three parcels in 
respect of which the charge is made 
and the prosecution may then be met 
with the plea t* at these retentions in 
fact constituted one transaction and 
one offence, in which case the charge 
could be amended accordingly and the 
whole of the stolen property included 
in one single charge and the accused 
tried at one single trial. Similarly, if 
the prosecution choos s to prosecute 
(as it has done in this case) on several 
(separate charges in several separate 
proceedings, directly one case is con¬ 
cluded and the accused is convicted or 
acquitted, the plea, which has been ad¬ 
duced in this case here, will, of 
|course, at once be put forward, name¬ 
ly, that the accused can take the 
benefit of the provisions of S. 403 of 
the Criminal Procedure Code on the 
ground that the retentions constituted 
a single transaction and a single off¬ 
ence and no presumption or assump¬ 
tion to the contrary can be raised 
as agiinst the accused. It is obvious, 
therefore, that the only safe course 
to adopt, in cases of this character 
where no date of reception is known 
or can be proved by the prosecution, 
is to take advantage of the first 
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course which I have indicated. Thisi 
course, whilst giving the accused thej 
advantage of not being injured by 
the inclusion in the count of a very 
large number of parcels of stolen 
property (a course which might affect 
him prejudically if his case was 
being tried before assessors or a jury 
and the avoidance of which is really, 
the object of S. 234 or the Criminalj 
Procedure Code), prevents the ac 
cused f-’om objecting effectively in 
any way to the trial; for if he con¬ 
tends that the whole matter is but onej 
transaction and one offence then the 
charge can at once be amended to in¬ 
clude the whole of the property. In 
the present case the prosecution has 
(unwisely perhaps) chosen to embark 
upon three separate proceedings when, 
as the Sub-Divisional Officer points 1 
out, a single trial, dealing with all 
the three parcels of stolen property, 
could with safety and propriety have 
been set on foot. The two accused 
have already been tried for the 
offence of the retention of stolen pro 
perty (carpets) found in their posses¬ 
sion at the same time as were the 
stamps, the subject-matter of this, 
the second trial; that one has been 
acquitted and the other convicted 
make no difference. Their plea is 
that they have already been tried at 
the first trial with the same offence 
as that with which they are nowj 
charged in this the second trial; they, 
in effect, claim the presumption in 
th< ir favour that their retention of 
all these goods was one offence and 
one transaction: and to the benefit of 
this presumption they are entitled. 


It may be suggested that as the 
articles recovered from their posses¬ 
sion were of very diverse character 
the offences of the dishonest reten 
tion of each set of articles were dis¬ 
tinct offences. This suggestion, how¬ 
ever, appears to be negatived by the 
definition of what is the same offence 
as defined in sub-S. (2) of S. 234 of the 
Criminal Procedure Code. It is there 
prescribed that offences are of the 
same kind when they are punishable) 
with the same section of the I. P. C.l 
In the case of the charges of reten¬ 
tion of the three sets of articles which 
have been made the subject-matter 
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here of three separate proceedings the 
offences are clearly of the same kind 
as defined above and whilst S. 234, 

sub S. (1) of the Code allows a person 
to.be charged with and tried for 
three offences of the same kind at 
one trial, which have been committed 
within the space of 12 months from 
the first to the last of such offences, 
8. 403, sub-S. (i) of the Code clearly 
lays it down that a person who lias 
once been tried by a Court of com¬ 
petent jurisdiction for an offence and 
convicted or acquitted of such offence, 
shall, while such conviction or ac¬ 
quittal remains in force, not be 
liable to be tried again for the same 
offence. That stitement of the law 
would therefore appear to dispose of 
the matter. It is true that S. 403, sub- 
S. (1) provides a further loophole for 
an accused by prescribing that a 
person shall not be liable to be tried 
again on the same facts for any other 
offence for which a different charge 
from the one made against him 
might have been made under S. 236 
or for which he might have been con¬ 
victed under S. 237; but neither of 
these two sections are in any way re¬ 
levant to the matter which is dis¬ 
played by the present circumstances. 
It is true that, in order to support a 
charge of dishonest retention of 
stolen property, there has to be given 
in proof of the retainer’s guilty 
knowledge such a set of circums¬ 
tances as, ta persons of ordinary un¬ 
derstanding in the situation of the 
accused persons, must have led to the 
conclusion that the property retained 
by him had been stolen or otherwise 
dishonestly acquired; and it need 
hardly be said that the nature of the 


property itself may be a factor of ro 
little importance in many cases, 
whilst consideration may also well 
ho paid to the nature and value of the 


Property in relation to the accused’s 
usiness and position in life; but such 

68 no ^ c ^ an S e the character 
the oifence but are only parts of 
j 8 evidence which has to be ad- 
ced in order to obtain a conviction 

ar e ^ ect the oifence: such factors 
derin le f r ^ 0re not material in consi- 
thk ^ , P°^ nfc which has arisen in 

s iderat- PCa ' Somewhat sirn lar con- 
l0na a Ppear also to govern the 


bearing of sub S. (2) of S. 403 of the 
Criminal Procedure Code upon the 
decision of the Sub-Divisional Officer. 
Tnis sub section provides that a per¬ 
son acquitted or convicted of any 
offence may bo afterwards tried for 
any distinct offence for which a 
separate charge might have been 
made against him on the former trial 
under S 235, sub-S. (1) and on refer¬ 
ence to S. 235, sub-S. (1) it will be 
seen that that sub-section lays it 
down that, if in one series of acts so 
connected together as to form the 
same transaction more offences than 
one are committed by the same 
person, he may be charged with and 
tried at one trial for every such of¬ 
fence. There are, however, two bars 
to the applicability of the combined 
provisions of these sub-sections to 
the circumstances of the present 
case. In the first place if the acts 
of retention are regarded as the same 
transaction, certainly only one of¬ 
fence was committed by the accused, 
viz , that of the dishonest retention of 
stolen property; whilst, in the second 
place, it is also equally clear that if 
the series of acts of retention did 
form the same transaction there was 
no distinct offence as apart from dis¬ 
honest retention of stolen property 
for which any separate charge could 
have been made against the accused 
under S. 235, sub-S. (1). Nor, indeed 
in the absence of some proof, can any 
presumption or assumption be made 
against the accused, either that the 
retentions of the different sets of 
articles constituted separate offences 
or formed a series comprising one 
transaction For these reasons. I 
am of opinion that in this case the 
Sub-Divisional Officer has como to a 
correct conclusion and that ttie ap 
peal must be dismissed I should 
like, however, fo point out that the 
dire results which are contemplated 
by the Sub-Divisional Officer as 
likely -o occur as a result of his deci¬ 
sion by no means necessarily need 
follow. If property is found in the 
possession of an individual which is 
alleged to be stole property and if 
a charge embodying three parcels of 
such stolen property is preferred 
against the retainer and the retainer 
is convi r.ed or acquitted, it by no 
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means permits him to maintain pos¬ 
session of other property found in his 
possession which persons other than 
he claim as their own; and, although 
it may be that he cannot, in respect 
of that other property, be further 
criminally proceeded against, the 
rightful owners have a civil claim 
for recovery which can be enforced 
in a simple manner At the same 
time I wish to guard against it being 
understood that I should support any 
suggestion t iat there is any warrant 
for handing over by any authority, 
other than through the medium of a 
Court, property not included in the 
criminal proceedings to persons who 
allege that such property has been 
stolen from them and is in the wrong¬ 
ful possession of the party in whose 
possession it has been found: any 
such suggestion wouli obviously be 
open to the very gravest abuse. 

Adami, J—I agree. 

Rule made absolute . 
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Jwala Pr\sad asd Adami, JJ. 

Sheikh Muhammad Nasrullah —Ap¬ 
plicant. 

v. 

Sheikh Muhammad Shukurullah — 
Opposite party 

Civ. Rev. No. 350 of 1923, Decided on 
17th December 1923, from an Order 
of Sub. J. Patna, D/-the 16th July 
1923. 

4c C % P. Code , 0. S3 R. 5 — Dismiss'll of 
application on ground of limitation is revisa - 
ble—C. P, Code , S. 115. 

Order of dismissal of application to sue as 
pauper on the ground that the suit is barred 
by limitation is ultra vires and the order of 
dismissal ii revisable. [P 30, C 2J 

J. AT. Sen Gupta and M . AT. Pal —for 
Applicant. 

Brij Kishore Prasad —for Opposite 
Party. 

Facts.—Plaintiff’s mother Mt. 
Chanda died on 28th April 1912 leav¬ 
ing petitioner, the opposite party and 
Sheikh Salimulla as her heirs. Oppo¬ 
site party No. 2 had made gift of his 
share in favour of petitioner and his 
brothers. He also claimed a share in 
-the dower debt. He alleged in plaint 


that he was born on 15th February 
1901, that his mother died on 28th 
April 1912 which he allegef as the 
dates of his cause of action. The 
plaint vas filed on 24th March 1923. 
Defendants appeared on receipt of 
notice under O. 33 R 6 and contended 
that plaintiffs being born on 28th 
February 1899, he became sui juris 
on 28th February 1917 and thus the 
suit as filed was beyond three years 
of his attaining majority. The Court 
took eviden',e on the point of plain¬ 
tiff’s majority, found against him and 
dismissed the application to sue as 
pauper and revision is sought on the 
ground that the Court had no jurisdic¬ 
tion to pass the order. 

Jwala Prasad, J. —[After giving a 
brief history of the case, the Judg¬ 
ment continued :—] 

The order complained of amounts 
to a dismissal of the claim of the 
plaintiff as having been barred by 
limitation ; in other words, this was a 
dismissal upon the merits of the claim 
of the plaintiff, but it that stage the 
merits of the plaintiff’s claim were 
not before the Court. The Subor¬ 
dinate Judge could enter into the 
merits of the case under rule 4 
of Order 33, and for that purpose 
he coull examine the plaintiff who 
applied for permission to sue as 
pauper. That stage has, however, 
passed, in smuch as the Court, upon 
a reading of the plaint was satisfied 
that the case, as laid in the plaint, 
disclosed a cause of action, and that 
the facts, if true, showed that the 
plaintiff’s claim had merits. Unless 
the Court was satisfied upon these 
grounds and had held that the applica¬ 
tion was not bad under any of the 
grounds mentioned in rule 5, it could 
not register the application and 
receive evidence as to the pauperism 
or otherwise of the applicant The 
Court, therefore, acted without juris¬ 
diction in going into the merits of 
the case upon the plea of limitation 
This seems to be the proper construc¬ 
tion o r the rules laid down in 
the Code under Order 33 and the 
trend of authorities upon the subject, 
the latest authority being Jogenlra 
Narayan Roy v. Durga Charan Guha 
Thakurta (1). This decision Pas 
(1) 11919] 16 Cal. 651 -52 I. C. 610. 
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reviewed the case law on the subject 
and also the ruies contained in Order 
33. So far back as 1876 in the 
case of Parkask Ojha v. Dusruth Ojha 
(2) it was held that where a Subor 
dinate Judge decided the question of 
limitation, not upon the examination 
of the petitioner, but upon that of 
other witnesses sunm med for a 
different purpose, he exceeded his 
jurisdiction. In the present case the 
Court decided the question of limita¬ 
tion not upon the examination of the 
petitioner but upon the evidence of 
the clerk of the Mew College, and 
certain documents filed on behalf of 
the defendants, apparently when the 
evidence called for by the Court was 
for the purpose of determining the 
pauperism or otherwise of the appli 
cant. A contrary view up m the 
subject in Vijenlra Tirtha Swumi v. 
Sudhmdra Tirtha Swami (3) was con¬ 
sidered and dissented from in the 
aforesaid case of Jog’nlra iTaraijnn 
Roy v. Durga Cnaran Ouha Thakurta 
(1). We fully accord with the views 
of the learned Judges of the Calcutta 
High Court, and we hold that the 
decision of the Subordinate Judge is 
ultra vires This fu ly meets the con¬ 
tention of the learned Vakil, on behalf 
of the opposite party, who urges that 
the Subordinate Judge had acted 
within his jurisdiction and that the 
present application did not raise a 
question of jurisdiction and that it 
was, therefore, not fit to be entertain 
ed by us in revision. The decision of 
the Subordinate Judge is wrong, how¬ 
ever, upon a firmer ground, and it 
seems to us that ihe finding of the 
Subordinate Judge that the suit was 
brought more than three yeirs after 
the plaintiff attained majority loes 
not seem to dispose of the entire 
olaim of the plaintiff. His claim was, 
among others, for recovery of posses¬ 
sion of his share in the moveable pro¬ 
perties left by his mother who is said 
to have died on the 28th April, 1912. 
Such a suit can well be maintained 
within twelve years of the deatn of 
the lady or of the dispossession of the 
plaintiff if he had already acquired 
possession at any time after her 
death. The suit was instituted on 

“(2) [18761 25 W. R. 74. 

13) [18961 19 Mad, 197. 


the 24th March, 1923, well within 
twelve years of the death of the 
plaintiff’s mother. Therefore, that 
portion of the plaintiff’s claim if not 
the other portion, is undoubtedly not 
barred by limitation, ani the appli¬ 
cant in spitr of the finding of the 
Subordinate Judge was entitled to 
have his application for permission 
to sue as pauper legally disposed of. 

Accordingly we set aside the order 
of the Subordinate Judge, and direct 
that the application be disposed of in 
accordance with law. The application 
is allowed with costs. 

Adami, J. —I agree. 

Petition allowed 
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Das and Ross, JJ. 

Raghunath Prasad Singh —Petiti¬ 
oner. 

v. 

Sadhu Siran Prasad Singh and an - 

other —Opposite Party. 

Mis. Judicial Case No. 28 of 1923, 
Decided on 31st July 1923. 

T. P. Act , S. 60 —Mortgagee himself breaking 
entirety of m rtg ige —A y sharer in the mort- 
g iged pr >pert j can redeem piecemeal. 

Sect on 60 of the T. P. Act seems to imply 
that ^liere the mortgagee'by his own act, in 
acquiring one of the mortgaged properties, has 
split up the integrity of tae mortgage, any 
persm interested in a share of the mortgaged 
p •operti-'S may redeem that share on payment 
of the pro •« r donate amount of the balance of 
the mortgage debt. [P 32 C 2] 

L AT. Singh and S. W. Roy —for 
Petitioner 

K. P. Jayaswal and S. W. Dutt —for 
Opposit. Party. 

Das, J.—This is an application by 
respondent No. 6, the purchaser of 
one of several properties mortgaged 
by one Brahamdeo Prasad Singh, on 
the 24th July, 1904. for amendment 
of a decree passed on appeal in the 
High Court in a suit on the mortgage. 
It appears that two of the mortgaged 
properties had been purchased by the 
mortgagee himself. The relevan por- 
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tion of the judgment of the court is as 
follows:— 

“It appears that Chota Narain one 
of the mortgagees, purchased two of 
the mortgaged properties, namely 3 
annas 8 pies share in Mauzah Chakia, 
and 4 pies 3 Karants share in Mauzah 
Nawada Kapur. It is argued on 
behalf the defendants that integrity 
of the mortgage haying been destroy¬ 
ed by the action of the mortgagee the 
morfgage-d^bt must be apportioned 
as between them in proportion to 
the value of the properties. The 
learned Subordinate Judge has dealt 
with the evidence and has recorded a 
finding that the contention of the De¬ 
fendants is entitled to succeed but 
that the plaintiffs have failed to put 
sufficient material before the court 
for ascertaining the value of the vari¬ 
ous mortgage shares. Now, the learn¬ 
ed Subordinate Judge concedes that 
there was evidence before him but he 
thought that the evidence was not 
sufficient. In my opinion he should 
have decided the point on the evi¬ 
dence, good, bad or indifferent, that, 
was placed before him by the parties. 
We direct, by the consent of the 
parties, that the learned Deputy 
Registrar of this Courc when drawing 
up the decree do make the apportion¬ 
ment on the basis of the khewats that 
I understand are on the record. Let 
the decree be drawn up accordingly.” 

The decree as drawn up contains 
the following clause 3 :— 

“There shallbe an apportionment on 
the basis of the khewat as between 
the mortgagors and the mortgagees 
for the properties * purchased by 
ChotaNarain, the original mortgagee.” 

In making this apportionment 3 
annas 8 pies share of Chakia have 
been valued at Rs. 67-13 and 4 pies 3 
karants of Nawada Kapur at Rs. 320- 
3-0 a total of Rs. 388. The contention 
on behalf of the respondent No.. 6, 
who is the purchaser of 3 annas 8 pies 
share of Mouzah Assoya, one of the 
mortgaged properties, is that under 
the terms of the judgment of this 
Court each of the mortgaged pro- 
perties has to be valued and the mort¬ 
gage-debt apportioned among them 
according to their respective values. 
It is argued on his behalf that as the 
mortgagee himself splR up the mort¬ 


gage he is no longer entitled to claim 
that the mortgage should be redeemed 
in its entirety. 

The application is contested by the 
mortgagee who claims to be entitled 
to all the remaining properties for 
the whole of the m >rtgage-debt except 
as reduced in proportion Co the value 
of the properties that he himself has 
purchased. 

It seems to me that on the lan¬ 
guage of the judgment the applicant 
is entitled to have the mm tgage-debt 
apportioned between the defendants 
in proportion to the values of the 
several properties, if there is other¬ 
wise no objection to this course. 

Section 60 of the Transfer of Pro¬ 
perty Act, dealing with the right of 
the mortgagor to redeem, contains 
the following provision:— 

“Nothing in this section shall en¬ 
title a person interested in a share 
only of the mortgaged property to 
redeem his own share only, on pay¬ 
ment of a proportionate part of the 
amount remaining due on the mort¬ 
gage, except where a motgagee, or 
if there are more mortgagees than 
one, all such mortgagees, has or have 
acquired in whole or in part the share 
of a mortgagor.” 

This section seems to imply that 
where the mortgagee by his own act 
in acquiring one of the mortgaged 
properties has split up the integrity of 
the mortgage any person interested in 
a share of the mortgaged properties 
may redeem that share on payment 
of the v proportionate amount of th« 
balance of the mortgage-debt. The 
principle has been recognised in 
Debendra Nath Sen v. Mirza Abdul 
Samad Soroji (1) where at page L75 
their Lordships observe as follows. 

“As illustrations of except.ons to 
the general rule, it may be mentioned 
that an apportionment will be di¬ 
rected.where the mortgagee 

himself has become the owner of a 
part cf the equity of redemption or 
where by his own conduct there has 
been a break up of the entire security. 
Thus an apportionment has been 
directed where, as in Surjiram Mar - 
wari v. Brahmdeo Prasal (2), a 

il) [1909] 10 C, L. J. 150 = 1 I. C, 264. 

<2) [1905] 2 C. L. J. 202. 
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mortgagee has acquired in whole or 
in part the share of the mortgagor in 
the equity of redemption or where, as 
in Nato ib Azimnt Alt Khan v. Jowi- 
hir Singh (3), a mortgagee has pur¬ 
chased the equity of redemption in 
one out of several properties compri¬ 
sed in the mortgage security.•• 

The test to be applied in each case is, 
whether there has been a severance of 
the security at the instance or with 
the consent of the mortgagee, and 
an apportionment will not be enf 'reed 
upon the mortgagee unless special equi- 
able considerations are established.” 

In the ca q e of N rwab Azimut Ali 
Khan v. Jowahir Sinyh (3) an estate 
was subject to a mortgage in satisfac¬ 
tion of decrees against the original 
mortgagor or his represent lives, in di¬ 
fferent parcels. One pare d was pur¬ 
chased by the plaintiffs and another 
parcel by the mortgagee In a suit 
by the plaintiffs as owners of the 
equi y of redemption in the parcel 
which they had purchased for re¬ 
demption on p ly merit of their rateable 
share of the rnor tgage-dc bt, the fol¬ 
lowing ob^erviti >ns were made by the 
Judicial Committee: 

‘The appellant (that is, the mort¬ 
gagee) does not. as their* Loriships 
understand, contest the proposition 
that the plaintiffs, as purchasers of that 
equity of redemption in a portion of 
the mortgaged premises, are entitled 
to redeem that portion on payment o' 
some proportion of the mortga ge debt.” 

See also the d *cisionsin Hati Kissen 
Bhnfjnt v. Veh’nt Ho*« in '4), and 
Sury i Bibi v Mmin/Ira N>th Roy (■>) 

In view of the*e au r horities and of 
the actual language of the judgment 
it seems to me that the contention of 
the petit oner is well founded. 

The decree must be amended by 
apportioning the mor'gage deb", bet¬ 
ween the defendants in proportion to 
the values of the properties hel l by 

each. 

The petitioner is entitled to the 
costs of this application: hearing fee 
two gold mohurs. 

Ross, J. — I agree. 

Decree amended. 

l3ill87T'l3 M I. A. tov = fTW R 17 (i». C.r 

(4) U M3 30 755= 7 C W N 723. 

(5) IUJ9 4 C W N 5 *7. 

1925 P/5 & 6 
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adami and Bucknill, JJ. 

H. V. Low and C y o., Ltd . —^Peti¬ 
tioners. 

v 

Maharaja Sir Manindra Chandra 
Nan hj an / others — Opposite Party. 

Or. Revision No 128 of 1921, Decid¬ 
ed on 8th Apr.l 1921, from an order 
of Asst Deputy Commissioner of 
Dhanbad, D/- 15th February 1921. 

At (-) r r min IP. C . S. Nr,— ^,b-S. (/ V). 

Dibpo sjas.un sujul a bo wrongful t\> v*oli at 
forcible. [P 34, C 1) 

(ft) Criminal P.C ., S. 1\5 —Quextio » of title — 
Cri m nal r J . C ., S. 114. 

Questions of tit fraud, etc., canrot be 
tried in pr »ceedi gs under S 115 o* It'. 

IP 31, C 1J 

Hasan Imam , P. K. Sen and B . B. 
Mulch*rjee —for Petitioner.-. 

P. C M imi'c NiimiluUah, Mehar 
Nath Roy an i N. C. Oho^h —for Oppo¬ 
site Party. 

Facts — K. B by contract appoint¬ 
ed L. and Co., managing agents of 
his collieries one of which ^as 
known as E. for t te; m of 29 years 
during which L & C were to have 
absolute and unf« ttered control of the 
management of the co|Iieries subject 
to certain terms. Afte** about four 
years, K B. dismissed L and Co. 
from the agency on the ground of mis¬ 
conduct and frail i and on the ‘iame day, 
Y , K.B’s general manager went to col¬ 
liery E and announcting to A the 
manager tVre and the staff that the 
agency had termir ated. took overdirect 
p ssession of thecollierv without being 
resisted by anybody After this, one 
of the p irtners o ; L. ar d Co , visited 
the collie y one day and findii g what 
had happened, applied for proceed¬ 
ings to be taken ag »ia*t K.B Y and A 
under S. 1 5 or S. 144 of tl e Criminal 
P.C and when the application was 
rejeted, moved the High Court for 
rev sion of the order In the mean¬ 
while K.B. had filed a su>t for a de¬ 
claration that his agreement with 
L and Co., was validly determined by 
him (K. B ) 

Adami, J.—This Court is a^ked in 
exercise of its Ri-vi-ioral Jurisdiction 
to set aside an order of the Additional 
Deputy Commissioner, Dhanbad, re- 
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jecting the application of the peti¬ 
tioners that he should draw up pro¬ 
ceedings either under S. 144 or S 145 
of the Criminal Procedure C de 
against the opros'te parly and to 
direct the said Deputy Commissioner 
to take action ui der one or other of 
those sections. 

[After stating facts His Lord&hip 
coritinu* d:— ] 

Mr. Hasan Imam has argued that 
Messrs H V. Low and Co., Ltd. 
were in admitted possession up to 
February 4th and that tney still have 
tide to possession, while the dis¬ 
loyalty of their manager a« d servants 
cannot deprive th* m of possession. 
He conten 8 that »ven if they were 
dispossessed on February 4 f h, they 
were w r ongfully dispossessed and so 
proceedings unuer S. 14 j should have 
been taken. 

Even if they were wrongfully dis¬ 
possessed, it i-t char that th« y were 
not forcibly dispossessed aod’the first 
proviso to sub-.'". (4 of S. 145 requires 
that the dispossession should be 
forcible and wrongful It is equilly 
clear that Mr. Adamson and the stall 
are now in ar*tu il possession on be¬ 
half of the Mahar&j, whether rightly 
or w rungly 

The que.-t on as to the construct on 

of the agreement between the parties, 
whetner it amounted 'o a lease or 
merely to a Managii g Agency, whe¬ 
ther the 'lahar.ij'i w as ju.-tifitd in 
dismissing the Managing Aerer.ts, 
whether longer ni>ti e wa^ required 
And whether -he pr.sent "etitioiitrs 
are entitled to P' s-io 'ire ques¬ 
tion which are proper for a oivil 
Cour to o*-cid , a i l which p oiably 
will be dec ded in tlie civil • uit now 
penning between the parties; t.ley are 
not q l* st tons «i ii-ti coi l b • oacided 
in i r ice** tings m d» r *4 Or. P. 

Cod ; a dytt io orders u -uer S 144 
count be pa s d ui le>s < e 1 ^ 10 ° had 
been ome to b> a compHti t Cuurt 
on -everal o' t.ie e point. 

The learned A .diti«» Deputy 
Com ni sio.it r wa.- peril, c L correct 
in rotu-tiig o hi reinpt i • d cide the 
qu sii n o* t il and fraud and 
wroi gful dismi shI in o- ceedings 
unde r £>. 5 or 14 i o t‘» u^urp 
the po • er f L iv l C >urt i»t i ie direc¬ 
tion of ej o i g party now in ac¬ 


tual physical possession of th* 
colliery. 

Furthermore from the petition it is 
clear that a breach of the peace is 
likely only if the petitioners seek to 
enter th<* colliery and t > enforce their 
claim The counter affidavits sworn 
by Messrs Lyall and Adamson as 
well as the explanation submitted 
by the Additional Deputy Commis¬ 
sioner show that, beyond the fact that 
Military Police were sent to a police 
station near one colliery, there was no 
show of force which wou.d lead the 
petitioners to apprehend any vio¬ 
lence, and it is explained oy the Ad¬ 
ditional Deputy Comraismomr that 
tie Military Pulice Were sent to the 
Police Station only in case the peti- 
tio »ers might resort to violence. It 
was in fact unlikily that firm like of 
Me^sis. H V. Low and Co, would 
countenance the use of force, 

The Adiitional Deputy Commis¬ 
sioner was satisiel that there was 
not a likeliho -d of the oreach of the 
peace; this Court directs him to be 
satisded as to such likelihood, and 
unless he is satisded on this point he 
cannot proceed under either 3. 145 or 

S 144 

Thererrudy of the petitioners lies 
in the Civ 1 Court. The Addit onal 
Deputy Co.nimssioner rightly nfused 
t take Action under the Code of Cri¬ 
minal Procedure. 

The application is rejected. 

Bucknill, J. —I agree. 

Apt licution rejected . 
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ADAMI mND But Kn ill. JJ. 

Hussain Bukhsh Mian —Applicant. 

v 

Kinj Emperor— Opposite Party. 

Cri Hev.j-ion No. 54 of 19 ;4, De¬ 
cided on 4th April iyi-4, from a J e- 
ci ion of S J. of 3araa, D/-38th 
J dnu try, 1934. 

* (a) e a C- d . S. 429 — K iting •</ n tnimal 
by t*<e . th f th.re f <l> e* • ut m >i aou>le 
c n ic io . for ihtjt and inisctrif —/\» l Code 
S. S7y 

W e e t oft of an animal h-» b o i com* 
n itto i, ilie in^re klhngof it alt r aids by 
t ; io pi ■ n * ho 'to e t. lor th * pu po*d of 
0an..g t h.ina<rJf cannot acd <tuo h *r o lence. 

(t* C 1, 21 
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4r (h) Punt C > l*. S 17 ?— \fuchief or theft — 

P$ ial C*l*,S. 429 , 

Wh’ps a^t r a thl * r h s stolen an l 
iUu^b er d an atonal, another por-» > i joi s 
blin in *k : i »' g * \ * oa S y. ta I »t • • * 
aofc gu'dlf e th r un i r S 37 J >r S.U3. P.33,C. ] 

Mu'xi 'i mi i Yd i •'i w .hi */ mm it fi d- 
noth Pill— for App ica >t. 

Bucknill, J. [ Vfter setting out facts, 
his LorJship proce ?ded as f A o vs : -J 
The complainant was i mm o vile 1 
Baba L tl A lir Hisc>w appears ti 
have striyel away ail enterel a 
fi^ld w ii *i contained so ne crop-. 
His daug itjr was u i tble by herself, 
she being bat a very s.mll cnili, t> 
persuade t ie anim i t > jo a a ouc of 
the pU *.e iiiio wine \ iGhal trespas¬ 
sed ; and shi rm iv^ni to till h^r 
fatier. When htr fatier cane to 
turn the cow oat it wis not to be 
found O ie of the oroseeu ion wic 
nesse 3 , however, hiarl s ) ne n use 
in the del Is bihind his hat and ho 
noticed tie seco i l an i th.ri ap¬ 
plicants driving t ie cow through 
the field 4. He g ».v j inform ai) \ of 
what he ha 1 seen ml several p.-rsons 
then went as g l ckU as they coull 
to the locality, -v lioh w is so ne tew 
bighas away from where the acc is j d 
persons lived, and there they f > md 
the cow de id an 1 tne tnree appli 
cants all skinning it. 

Mr. Y t ius c >iuen U, a i l [ think 
rightly, that so fa- is tne seci m a id 
third applicants w i<) were co ivic e i 
of both oifencM of the 't md in sc lief 
are concerned the circ un'tances d i 
notwarrmt any such do iDie convic¬ 
tions. Tne in > tern t tw on the "Ub- 
ject appears to b i 4 ucs clear that 
this content-on is soon i. In thecise 
of Ma far Sa'n b (i)ic w is hell that 
the killing of a stolen sneep cm not. 
be indie ed separately as co iscituc 
ing mischief ; i i Hi: mb A’iar v. 
Auckuck B tojnea (1) it w k s there held 
that a d >uble sente ice f r theft and 
mischief is illegal a il improper ; in 
Emperor v. RamLi Ritinji (3) .t w is 
again held that a person wno steals 
a fowl and than kills it cannot be 
punished separately for the oifence of 
theft and mischief. 

I think that tnere can be no doubt 
t hat wh ere th-ft u mi nil has 

"To ii 9 )-ru w i, 497. 

(2)118^) 6 W. t i.(C .) 5. 

(.3) tlJiil i djm. L. it. ia). 
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been c ira nitte 1 , the mira killing ofl 
it afeerwirt* by the person w 10 stole! 
it for the purp ne of 0 it in g is hirnse'fl 
cannot r.ii another o fe ic k In this* 
case, therefore, [think that tne two 
convictions re *ord ;d ag ins: the 
seco id and third app icunis cinnot 
stanl. The real o fence which here 
was co n nitte l was the thrift of tie 
cov ; 1 id i -s being subsequent y kil- 
lii an 1 eaten bv on mi and their 
friends or dispose) of doe? not ju tify 
their being separately convicted in 
addition t> thj convicti>n and sen- 
te ice 01 1 1 i cnar,e of thefc, or an 
o fence pinshabli u;id s the pro¬ 
visions of 3 4 1 ♦. 

Wit i regar l to the qu stion of sen¬ 
tence u »on these two appi.cants, as 
their 5 >nvietion un ier 1 be provisions 
of 3 . ill has to be set aside, the only 
enten *e w hoi will stan 1 against 
them will be tiacrecoried against 
then in come stion wir.ti the otfence 
of theft of which they have been 
co iri :ts 1 ; chat is a sentence of sir 
mo iths’ ri gor »us i npris >nnient. Un- 
der the circu nstances of tins easel 
see no rei^o.i why that sentence 
shoull really b'* redu. ed ; it *as a 
so ntwhit b .reface 1 th* ft and the 
carry ng o ic of it shows from the 
tjvilence tie deter nmation and 
eJro itery o f tnese applican s 

Th * 4 p >siti >n. however, of the first 
a>.>ii;mt is somew lac di ferent : he 
was me see 1 at the time wie 1 the 
tnefc was 50 n nitte I and t u re is 
re illy h ir ily any evi lence, ex ;ept of 
a so newhat inferential character, to 
si>v t iat he w ts presea t wneu the 
c>w wa. k.thl. Sip posing he had 
jiinslthe ovier two fterthey hai 
k 1 ile l the cow ail h .d issmel them 
to 'km if, he w » il 1 c. rt unly neither 
be guilty of an o fence o’ theft or of 
ah o fence pi dshable u 1 ler t e pro- 
vi-i > -s of S. 4 .9 of c ie Pe lal G 1 le ; 
wiethir i‘ he halgn lty k lowledge 
that tie 4 'iiau hiioj-n stolen he 
coul i he p -ose ?utei under s >m j other 
seotio 1 of th j In lia 1 Penal Cide, I 
a n not prepared h r; to say. But 
it is quite -dear that u der n other of 
the S. 379 11 1 4 i 9 could he have been 
sujcessfullv prosecutei. 

Now in this «*,ase, as I have sail, 
there is no direct evidence which 
shows that he was present eituer a& 
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the th* ft or before the cow was kil¬ 
led ; there is only evidence to show 
that after the cow was dead h< was 
assisting the two other applicants to 
skin it. It is true that, in the judg¬ 
ment of the lower appellate C oil it, it 
is stated that a head constable met 
the first applicant when he was in 
charge of a dafadar and after his 
name had been mentioned as one of 
the accused in the first information, 
and, on enquiring from him as an 
accused person what had happened, 
the head-constable was told, so he 
says, by the first applicant, that he 
{the first applicant) had slaughtered 
an ox which he had purchased and 
that the pt ople w< re making an un¬ 
necessary fuss about it. Mr Yunus 
has, I tl ink, rightly pointed out that 
this statement, although it might be 
regarded as of exculpatory character 
for one purpose, cannot be regarded 
as receivible in evidence for the 
purpose of incriminating the appli¬ 
cant It i«* atso true and it seems 
quit 3 clear that neither the first ap¬ 
plicant nor in fact any of the ap¬ 
plicants put forward a defence which 
was true They alleged, so I under¬ 
stand that the animal which had 
been killed was one which had been 
purchased by them from a third party. 
However, whatever may be the na¬ 
ture of the evidence the fact remains 
that with the exception of the state¬ 
ment (which I do not think was 
admissible in evidence and to which T 
have already referred) there is noth¬ 
ing. so far as could he pointed out to 
us on the record, which s-hows that 
this applicant appeared upon the 
scene prior to the slaughter of the 
cow in question. 

Under those circumstances, although 
I myself may say that I hare great 
doub s as to whether this applicant 
was not really present at the time 
when the cow was killed, I do not 
think that here is sutficeint evidence 
against him to prove that fact. In 
consequence the convi ;tion and sen¬ 
tence which have been recorded 
against this applicant must be set 
aside and the applicant set at liberty. 
The fine if paid should be refunded 
to him. 

Adami, j.—I agiee. 

Order modified . 
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Das and Ross, JJ. 

Bameswar Mahton —Defendant— Ap¬ 
plicant 

v. 

Lala Dwarka Prasad — Plaintiff— 
Opposite Party. 

Civil Revision Cases Nos. 468, 479, 
480, 481. 482, and 483 of 1923, Decided 
on 1st April 1921, from an order of 
Sub J. Patna. D/ 6th October 1923. 

t (a\ Civil P. C . .S. 15 1 = Court cannot do what 
is pr- h bittd by the Cod?. 

A C -uit. ha* no inherent juried otion to 
do that hie i is nro'iitifcei by tbe Code. Sj 
it cannot *et a>>ide its own dtcree save under 
O. 20. R. 3. [P. 36, C. 2.] 

* b Ci il P. C. S 115 -High Court need not 
interfere sure for aidi/ g jmtice— Lowe* Court's 
t rder under S . 15 1. C. P. C. pass'd without 
juridc. i •« se ti g aside is own decree , is 
nut revi able w'ie ■*. thi deeret would have been 
si avail'd i rittew. 

T. e Ckurt is i ot bound to interf re under 
secron 115 except aid of justice. (P. 36,C. 2J 

V\ bra the lower Court acceded to p’amiff's 
pi a>er order S 1M to set es'de a detree. 

Htldz tha* ti ough the < ouri had no juristic* 
tio i under ih a se ti m to set a§i e in own 
do* ree, ye:, ts jla ntiff won d l ave succeeded 
had heapoUfHnn er O. 47. R. 1 instead of 
uLder 8. 151, High Court should not interfere. 

[P. 37, C. 1J 

Atul Krishna Ray— for Applicant 

K. P. Jayonoal with Bimoia Charan 
Sin ha —for Opposite Party. 

Das, J.*—It may be conceded that 
there is no jurisdiction in the Court 
to set aside its own decree under S. 
151 of the Code. It ought to be re¬ 
membered that the Court has no in¬ 
herent jurisdict ion to do that which 
is prohibited by the Code, and Order 
20, rule 3, of the Code provides that: 

“ a judprrent, when cnce signed, iha’l not 
afterwaids be altered or ad> ed to, save as pio- 
v.ded by section 152 or on review." 

In my opinion there was no power 
in the Court to alter or add to the 
judgment in the exercise of its in¬ 
herent jurisdiction. 

But the question now arises whe¬ 
ther we ought to set aside the order 
passed by the Court. 1 he application 
before us is under S. 115 of the Code 
and it is well established that the 
Court is not bound to interfere under 
S. 115 except n aid of justice. What 
happened was this. The applicants 
were the tenants and the oppesite 
party was the landlord. It was ob¬ 
jected that the name of the landlord 
bad not been registered in the Land 
Registration Department, and the 
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Court oq that ground dismissed the 
suit While the judgment wa^ actu¬ 
ally being written the lindlird pro¬ 
duc'd documents showing that his 
name h\d actually been registered in 
the Land Registration Department. 
The learned Julge says th it these 
documents w 3 ri 0*0 luce 1 ?b ifore he 
signed his juignmt; but as a 
matter of fact his attention wis 

I iriwn to it after he sig \e i tee judg- 
neet. There is no question that, hid 
► he c»poosite p\rty aopMed f '> r review, 
the Court woull have granted review 
without the slightest he it at ion. A. I 
th it can now he said is bnat insteid 
of anolving un ler Orier 47 rule 
l, as the l in l lord shoull have doni 
jhe applied under section 151 of the 
Code 

| In our ooinion we ought not^ to 

exer use our power undar S. 115 in 

thD case. 

Th^ application must be refuse^ out, 
in the cirou nstmce 5 , without c>^tA. 
This order will govern analegm^ 

Civil RpyUmn Cis N 03 . 479. 480, 

481. W and 433 of 1923. 

' Ross, J.—I agree. 

Apolication rejected 
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D\S AVD ROSS, J T, 

EJiM T'i 1 >a 'i Riilwij Co. —Defend¬ 
ants — Appellants. 

v. 

R'in Tj'ikhn.n Ri f n —Plaintif —Res¬ 
pondent. 

\. O No. 19 o r 19?3, Decided on 
4 th D member 19 !3, against the orier 
of All Sub Jud re, S iahabid, D/-2’n 1 


wo li he* wee' misle^orib’ng a pirty mtaaded 

to bs s nd and *>iing a *ro «g P«»r y. 

Wh nap r-on il d or e • »‘g aga-nst 
th' Ag Mt, R ts In i ui R dl* ay C iii *ny, aud 
t i -To w >s no *ii gg s ionio tie pi dm hit t we 

so i gilt t» b«nd tho Rai *ay C»mpa *y »> * n y 
d c ■ 3 • t i t t itj PI uusid might ob^in a^aiHfl 

t ie )ef md mt. , ! 

H It ; no ,,i-^t on of o i-eum.at o • arose IQ 

8 ich i o s*. W ie I h r» ar J t tf-j fc o *|» P«r- 

hO i i i eiis en i 3 in l t te P l ' n • d b i igs t 3 

suit nga s r»ni >f f.i jni in l a t r ?afJ 8 ‘P* 
pile? t » h v • the ot io • Dr »a 5 *t o i ttie record 
a . a D f ni >Q >>n ..is g* -u « 1 u.at hi nl m jug 
i «ia 1 i t > su * h- r.ira d tha. i « subst n ;e 
li 3 s i d • «e » h r, a 1 1 no \ i d.u i o h n •‘•e«e i- 
tit o mhim i i t i■* in-, ii ‘9 mpMSiue to 

mi it .in h<Tiaw thit h • c *>•*• ‘ ’ 1,f ' u ' s : 

d'so-ip’.i m. (P.38, C 2; P.33,0.2.] 

V ire<h Ci in. In S’ nil nn l S’.Ha'- 
Ck in ‘rii C io-t° —for App^llilit'*. 

Pa m-Ciw irDiyit an I R n Tribhuban 

TV it i d Liii -( jt it s sp >a 1 jut. 

Das, I.-[ tiink: cm: Sm appeal 
muse succeel. Ic is net di<p itei De- 
t.iTi u i go it the sui: as rile i on the 
23r l De'ember i920 was against, the 
A rent. E mt In lim Ry. Co., and that 
by his applicition tor arneidment, 
the pUiniiif m ight to substitute the 
Railwiy Corn piny for the D-denlmt 
on gin illy sue 1. it i' 1 admitted that, 
hai the suit been filed at cne date 
wien the Plaint if presented his ap- 
plicition for amend n hi it w mid 
have been open to the Ei,iilway Com- 
p i-iy t) con ten i thit r ne su^t was 
b irre 1 oy limitation: and cn« learned 
Mumif giving eifect to the well- 
knawn rule th it amendments ire not 
ad nissible w.ien tney preju iice the 
rights of the opposite party as exist¬ 
ing at the date of ‘'Uoh a nend nent, 
declined to a 3ce le to the ip dicatinn 
m i ie on behalf of the Plaintiff. The 
1 ,* ipn-il Su )or lin ate Judge in the 


Deeemba- 19’2 

★ % ~ivil n rocehtre Oidc % 0. I R. — 
M * ’ nrr' >1 • on r n n’wa'l he C r-ecte 1 — 
Ml de f' r b ‘1 p i r ty ci<i 1 w ‘^n 1 p ,r ‘ >/ ciff r 
from eic >i fCh r— r i>if f 'wn pers >'•* i' 

Oil' ' •» n r ^ and n > qil ’ t> »• ^ f ep" j * ‘n l c>ion 
ari ■* 8 , *he c i< ■ i< n t n • f mi • lac*’ o . 

0 . ih 1 lt>auqcrA lebho-ate'v by 

the WM itu e in ►b*- prf»''i«i'>'ortbf i C''' , 3, 
thcr« ^9 no r >oti for do t ■ v » sv th t t e - r >- 
c-'eS ng3 a<3 a ai >*t °ny a J d*l a« a 

D do i to* s i-i I to bnn ’ nb 

on the s 1 vc‘*'f so mm n*. W ip r e t r ro i a 
mi dojcr p i 0 , of t e D »f n'aot ?*» the caun 
title tberi ii cm ''e** vo ' T - r in th® O >u r t 
m^ke ha n^pesa v ^rr o‘ ;r *n wi f, oit any 
rrga d co lapse ftm\ r or ii cis- of ^ii ,o 9- 
rr p o > h • > irt v ‘l no- ave a y ill -nlty 

i i o m ng 'o t ie cone 1 'i^io 0 t nUh 0 Oeie d i it 
bal b3ei sub'».i \'i llv sued tho wb unUra 
Wrong name. The e ia all tho diffe once in tae 


C)ir: bdosv Ins come t> tie oncla- 
si >n that tie applioition fo* amend- 
me it o : toe ol nut oug >t n h iv s h^en 
allowed by t tie learned Munsif and in 
thit view neh is rem m ie l the case 
t .> the Umrt of drst instance for dis- 
pos ti on tie m ?ri ts. 

In my opinion the question must be 
d ’oi )e 1 on t ie terms of Or l. R. LO (5). 
of the 'Jode of Civil PrOiedu*e. On 
the languige ddiberately enpliyed 
by the legislature in the provi^i >n of 
the C ide to which I have rjferr-d, 
there is no loom for contr >ver^y that 
toe p"oceedings as agiiust any person 
a i led as a Difet danc shall be deemed 
to have begun only on the service of 
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[summons. Now it is admitted ba'ore 
•us that the suit as against the Rail¬ 
way Company w >uld be barred by 
limiia'ion if the proceedings in 
connection with the suit be deemed to 
have begun only on the strvice of the 
summons. That being so, it seems to 
me that the learned Mum if was right 
in declining to accede to the applica¬ 
tion made before him on b half of the 
Plaintiff if the Railway Company be 
regarded as an added pirty to the 
suit. 

It was strongly contended before us 
that th^ Rtilway Con pany should not 
be regarded as “aptr.-on added as 
Defendant*’ wi hin ihe meaning of 
the ter.n as used in Or. 1, r. lu 15) of 
the Code. I quite admit that where 
thereis a mb dt script on of the Defend¬ 
ant in the cau<e title there i* com¬ 
plete power in the Court to make the 
necessary correction without any re¬ 
gard to iap<e of time, f »r in a case ©f 
misde scripti m the Court will not 
have any ditficul y in coming to the 
conclusion that the Defendant had 
been substaniially sued, though under 
a wrong fume The cases relied 
upon by the learned Vak 1 for the 
Respondent are all cases of misdes¬ 
cription, and the decisions in all these 
cases rest on the view that the De¬ 
fendant sought to be added as a pirty 
was always in the r. cord as a Defend¬ 
ant, tnougn under a wrong name. In 
th* case of M*mni i Kaxaundhan v. 
Crooke (I) the Plaintiff intended to 
sue, and did su<\ the Municipal Com¬ 
mittee of Gorakhpur, but instead of 
suing the Committee through the 
President as the Plaintiff should have 
done, he su* d it through the Secre¬ 
tary. It was a case of misdescriptio i, 
pure and si nple and the Allahabad 
High Court pointed out that no per¬ 
sonal rdief was sought against the 
Secrttary, the whole object of the 
Plaintiff being to bind the Committee 
by any decree that might be passed 
in his favour. In / e>;ry Mohan Mu- 
kerjee v. Nnren ra Nath Mukvrjee (2) 
the Plaintiffs claimed a decree ex¬ 
pressly against the debater estate 
and the Defendint was brought on 
the record not only in his personal 

( 1 ) | ift 7 m a Ail. > 96 . 

(3) 11905] 32 Cal. 582—9 C.W.N. 421. 
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capacity, but also as the Receiver of 
the (lei utter estite. Subsequently 
after the expiry of the period of limi¬ 
tation prescribed for the suit the 
pi lint was amended and the Defend¬ 
ant (who was a party on the record 
both in his personal capacity and as 
Receiver of the d^b u tter estate) was 
described in the cause title as the 
sebait of 'he d, butt r estite. The 
Cal u ta High Court, in affirming the 
view of the lower Appellate Court 
that amendment should be allowed, 
pointed out that the Plaintiff’s expre¬ 
ssly asked for a decree against the 
debutter estate and that the only ques¬ 
tion was whether the debutter estate 
wag actually b fore the Court, as in 
substance it was throughout ; and it 
expressed the view that “ where relief 
was originally claimed as agiimta 
party who had to be represen ted by 
some person, the proper representa¬ 
tion of that party suosequently made 
has not the effect of adding a new 
Defendant to the suit.” As I read, the 
decision of the Calcutta High Court is 
bised on the view ihat where the 
party intended to be sued and substan¬ 
tially sued has been misdescribed in 
the ciu^e title there D complete power 
in the Court to give the appropriate 
relief to the Plaintiff without any 
regard to the terms of S. 21 of the 
Limitation Act The other cases (ex¬ 
cept one to which I shall pr. sently 
re'er) upon which reliance was placed 
substantially tike the sprue view. 

Put in my opinion there is all the 
difference in the world between mis 
describing a party intended to be sued 
and suing a wrong party. It was 
strongly contended before us that the 
Plaintiff intended to sue the Railway 
Company and in substance sued the 
Railway Company ; but the plaint 
speaks for itself ; and it is quite im¬ 
possible for us to have recourse to 
extrinsic evidence. A personal de-| 
cree was sought against the Agent,! 
East Indian Railway Company, and! 
there is no suggestion in the plaint! 
that it was sought to bind the Rail I 
way Company by any cecree that the I 
Plaintiff might obtain against the De-I 
fendant. No question of representa-l 
tion arises in this case and it is quite| 
impossible for us to have recourse to 
the doctrine enunciated in Pear y 
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Mohan Mukorj^e v. Naren IraNath Mu * 
kerj e 12). The only case wh’ch ap¬ 
pears to support the contention of the 
Respondent is the case of The S'iras- 
pur Manufacturin'] Company Ltt.r. 

B. B & C. I Railway Company (3) but 
there is this difference bjtw^en the 
Bombay case and the ci9e before us 
that though the titl* of the Defendant 
was entered in the plaint as t oil owe : 

41 The Agent, B. 8. & C, I. Ry. Com¬ 
pany, Lt i, * the prayer was that the 
Defendant Company should pay the 
amount sued for. In these circum¬ 
stances the Bombay High Court took 
the view that the relief having been 
claimed ag linst the Railway Com¬ 
pany and not against the Agent per¬ 
sonally, it was the Railway Company 
which was substantially the Defend¬ 
ant in the suit. But as [ have point¬ 
ed out, in the present case the Plain¬ 
tiff asks for a personal decree against 
the Agent of the Rai way Company. 
The point has been expressly decided 
by my learned b other in the case of 
Sine hi Ran Bihar Ha' v. T >e A ient % 
East Inlian Rvlwiy Company (4) and 
I entirely agree with tie conclusion 
atwhioa my learned brother arrived: 
It may be pjinted out that a similir 
view has been tak-m at least in two 
cases in the Calcu ta High Court—the 
case of Nub >.en Cnunder Paul v. Step- 
phenson (i) and the case of In Ha Gene¬ 
ral S. N & R. Co ., Lt /., v. Lai Mohan 
Saha (6). In the last mentioned case 
the suit was tilei against two Com¬ 
panies and the Defendant Compinies 
were described as “ the Indian Gene¬ 
ral btearn N ivigation and Rail¬ 
way Company, Limped and** the 
River Steam Navigation Company, 
Ltd.” by their joint Agent, A. E. 
Rogers. Notice was served on Mr. 
Rogers and subsequently Mr. Rogers 
retired from the service of the Com¬ 
panies and left the country. At the 
trial of the suit, the plaint was amend¬ 
ed and Mr. Rogers’s name was omit¬ 
ted from the title of the suit wi.ich 
was proceeded with against the two 
Companies. It was held by Mukerjee 
ind Roe, J J., that the plaint as origj- 

(3) \m B m. 452—47 B^m. 785—25 Bom. 

L.R. 513. 

<1 PW ) 2 ent. L T. 878-84 I. C. 125. 

® 1115 W.K. 531. 

U915J 43 Out. 441-31 1.0. 35-22 0. L. J. 
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nally framed was in contravent on of 
Or 29 r. 1 of the Cole. It was argued 
that the suit was in essence brought 
againstthetwoC imp iniesand that the 
Pliintiffs mentioned the name of Vfr. 
Rogers as the person upon whom the 
process was to be served. With re¬ 
gard to this argument the learned 
Ju Iges observed a« follows :—“ There 
is obviously no foundaiion for this 
theory. The suit was substantia ly 
against Mr. Rog rs, although he was 
sued in his capacity as joint Agent of 
the two Comp mips mentioned. The 
suit, however, should hive been fram¬ 
ed as on*' against the two Co npunies 
described by their proper names, as is 
clear fro n the decisions mentioned. 
Th-re is plainly no excuse for the 
m .staken course deliberately adopted 
by the Plaintiffs.” The question theo 
arose whether in -the circumstances 
of the case the Co irt below should 
have amende! the pliint by striking 
out the name of Mr. Rogers and al¬ 
lowing the suit to proceed against 
the Companies. On this point the 
\< arned Judges sai i as follows : " In 

the circu n^tances of this case, as no 
question of limitation arises eren if 
the suit be taken to have been insti¬ 
tuted agair st the two Companies on 
the date when the pliint was allowed 
to b3 amended, we are of opinion that 
the amendm3nt may stand I read 
the decision o’ Mr. Justice Mooktrjee 
as containing a strong intimation 
to the effect tnat amendment would 
not have b*en allowed if any ques¬ 
tion of limitation arose in the cise. In 
my opinion when there are two known 
persons in existence and the Plaintiff 
brings the suit against one of them 
and afterwards applies to have the 
other brought on the record as a De¬ 
fendant on the ground that he all 
along intended to sue the other and 
in substance he sued the other, and 
no question of representation arise? 
in the case, it i9 impossible to main 
tain the view that the case is one of 
misdescription. 

I would allow the appeal, set aside 
the decree passed by the Court below 
and restore the decree passed by the 
Court of first instance. The Appel¬ 
lant is entitled to his costs throughout, 

Rom, J.—I agree. 


Appeal allowed• 
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Jwala Prasad and Kcjlwant 

Sahay, Jj. 

Somar Sinjh and others —Appel¬ 
lants. 

v. 

Mt. r remdei Kuer and others — 
Decree Holders—Respondents. 

M A. Nos. 68 and 74 of L924, Deci¬ 
ded on 4th January 1923, against the 
Order of Sub. J. 2nd Court Patna 
D/- 10th March 1923. 

% (a) Decree— E xecution—Starting point i8 
decree of Court 

The ent re suit wh o 1 ! was one for contribu¬ 
tion v\a< ta«ed upon an Ekr»r w a na or 
ceri-aiu d a lings v liicn the , lai.,titfs alleged 
weie biiijing jp n ih oat* oi d* fendant» as 
member* oj a jo.t.t M i.k^iari f mil/. Toe 
foundation ot tho i>nbi iiy of ihi defend tuts 
was o^imo i, ui ugli me entnt of iheir 
liabil.ty luigot have oeo 1 d'lfero .t, and in ihe 
appeal by o e s t of defend mts from tae 
decree by the tr nl Court tue f juu latio » of the 
jla LtifT* la m Wns invo v d. Tae Appellate 
Cnu.t (High cou. t) d »m.frsed the suit relying 
u po i o d r 41 i ule 33. Tue 1’nvy Council 
rei ored ihe < ecne ot the trial Co^ru when it 
actual y time-bar. ei agai st the non- 
app a ii.g tvvu se s o, dete loams on applica¬ 
tion b., pla nt d f_r oijcution of the Privy 
Com ci I di c. te. 


has been an appeal from a park or whole of 
the ^ec ee, or c uly when iome o f tbe parties 
to the su.t have brought the appeal. 

[P 43, C 2J 

Hasan Imam , A. K. Roy and Bhivesh - 
war Dr/al—for Appellants. 

K. P. Jay isioal and B. O. Sinha — 
for Respondents. 

Jwala Prasad, J. — Miscellaneous 
Appeal No. 68 is by defendants Nos. 2 
and 3 to 8 and Miscellaneous Appeal 
No. 74 is by defendants Nos. 4, 9 to 11. 
The difendants Nos. 1 and 3 are not 
parties to these appeals. 

The respondents obtained a decree 
agiinst tbe aforesaid 11 defendar ts in 
a suit for contribution The decree 
was passed on the 6th May, 1910, for 
Rs. 10,672 2-0 on account of principal 
anj Rs. 1,101 12-0 on account of 
interest, making a total of Rs. 11,776- 
14-0. J he liabilities of the defendants 
were split up ani incorporated in the 
decree by an order amending the 
decree, dated the 30th July, 1910 The 
defendants Nos. L and 3 were made 
liable for Rs 3,985 10-4 ; defendants 
Nos. 2 and 5 to 8 for Rs. 3,9 25 10-4 
and defendants Nos. 4 and 9 to 11 for 

Rs. *3,925-10-4. 


//</(/: tha'. therrder ' f the P ivy Counci 1 
re*.ormg ihe deci e. \*ag hnal between ih 0 
parwies and the in stake ii any in reviving 44 
ta reu decree could ocly be rectified by th 0 
Pr.vy Couu* il. 


Ilell: fur. her that the decree of the trie' 
Court could not be ex u lted dgai s. the noa 
ing dolti da t-, until the oeoree be a n* 
final oj , p/eal tj tue fist a.pelate C^ur 
h c i h >w eve. oi *ru sseu the bu t .tself. Tm 
Starting pui.ii, f r e^e^uiion tticioiore begai 
Omy when lie d-cc*.e was r c viv d y ihi 
order iu the P. iv* Cjulc.1. IP 42 , C 2 

i * * (!>) Cxv l P. C. 0„ 41 R, SS—Apoea 
from pi.r* and by no me fa U>8 only enables tht 
Court to tJtriiit ii« po ur utiur It. S3. 

Rule 33 of O d r 41 of the new Code 
Onai lea me ap .*di ue Coa t to de il with the 

•nt re deji e j It 10 igu k h * ap >o .1 ra *y b? ae 
to a pure or t .0 iecfoo, aad aIso 6 j g-V6 dir©> 
tio »8 in fav ur f ^artix w.io mve actually 
not hi d any a ipeal or objjjtio '. In an appeal 
from a a t .f tae decree by some of the par¬ 
ties the e i. re iecrae becomes the subject- 
matter of the app al. [P 43, C 2j 

* * ( r ) Limit ttton Act , Art 182 , Clause (2) — 
Appeal fr •m p irl and pirie* brings 

Aruc/e into . jura ion ( .a <e law discussed.) 


In an appeal from a part of the decree by 
•Ome of the part e* ih j ent.re decree become* 
the *ubj« o.-matter of the appe il. Article 182 , 
elaute (*) would seem to apply wuere there 


Against this decree the defendants 
Nos. 1 and 3 appealed to the High 
Court of Calcutta, on the i9th Decem¬ 
ber, 1910. The plaintiffs and the 
remaining defendants, who are appel¬ 
lants before us, were i npleaded as 
respondents in that appeal. The plain¬ 
tiffs preferred a cross-objection aga¬ 
inst the part of the decree whereby 
their claim was reduced. They had 
claimed Rs. 15. 60 6-9 on account of 
principal and interest ; their claim 
was reduced by about Rs. 5.000, more 
or less. Tbe High Court of Calcutta 
by its judgment, dated the 19th Janu¬ 
ary 19] 5, dismissed the entire claim 
o p the plaintiff; their cross-appeal 
also failed. : 

The parties to the litigation, both 
tbe plaintiffs and the defendants, were 
members of a joint Mitakshara family, 
and the claim of the plaintiffs was 
more or less based upon an Ekrar- 
nama, dated the 13th August, 1907 
whereby the rights of the plaintiff^ 
and the defendants or their respective 
predecessors as between themselve 8 
were settled. The High Court hel 
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that the claim of the plaintiffs to 
contribution was honelessly barred 
and that the plaintiffs failed to show 
that the monies borrowed from G inga 
Prasad, which were the subject-matter 
of the litigation, were used to pay off 
the joint debts. 

The plaintiffs appealed to His 
Majesty in Council, and the decision 
of the High Court was set asida hy 
the order of His Majesty in Council, 
dated the 2Lst December, 1920 The 
operating portion of that order runs 
as follows : — 

“(l) That this appeal ought to he 
allowed, the decree of the High Court 
of Judicature at Fort Willi im in 
Bengal, d ited the 19th day of Janu¬ 
ary, 1915, set nside without c 0 't>< and 
the decree f the Cou't cf the Subor¬ 
dinate Juigi. of Patna, dated the 6th 
day of May, 1910 restored and. 

(2) That th re ought to be no costs 
of this appeal,” 

On the 2ah April, 1921, the High 
Court direc ed the a oresaid decree of 
His Majesty-in Council to be j-ent 
down to the lower Court for execu¬ 
tion. Thereupon the decree holder on 
the 3rd August, 1922, pre-ei ted an 
application in the Court of the Sub¬ 
ordinate Judg- 1 of Patna for u cut- 
ing the said decree of His Majesty in- 
Council against all the d. fendiiits. 

There- were three sets of rejections 
filtd against the execution of tue 
decree by the aforesaid tnrea s^ts of 
judgment-debtors respectively. These 
objections weie oreirukd by the Sub 
ordinate- Judge by his order, dated tr.e 
10th March, 19.3. The defen a. ts 
Nos. 1 and 3 have not challenged the 
order of the Subordinate Judg*. 9 i e 
ottiersetsof thedefe dants have co tie 
to this Court in appeal Their petition 
in the Court elow raised various u> 
jections ; but in tlie present case we 
are concerned only with one objection 
of theirs, namely, that the execution 
of the decree in question in barred )y 

limitation. TK>$ objection is common 
to both the appeals, and consequently 
one ju igment will be sufficient to 
dispose of b tth of them. 

The objaction is a short one. It is 
said that theaecree of the Subordinate 

lQwP j Wa - 8 P asse( * on the 6th May 

AU » declaring separate liabilites of 


these appellants in two oases, viz., 
R<*. 3,925 10 4 to i e paid to the pi >in- 
tiffby each set of defendants; that 
these sets cf defendants had not pre¬ 
ferred ar y appeal to the High C ourt 
and the separate decrees agiinst them 
embodied in or e decree of the Court 
bHow became final ; that the execu¬ 
tion of the portions of the decree aga¬ 
inst these sets of defendants si ould 
have been b vied within three years 
of the 6th of May 1910, the date of the 
decree, and that no execution was 
levied nor was any step taken to 
advance exe ution of the decree aga¬ 
inst these appellants. Hence it is 
urged that the decree against them 
became barred bj lapse of time long 
before 19th July 1915 when the High 
Court dUm.ss^d the plamtiiTs claim, 
and that the order of His Majesty-in- 
Council simply restores the decree of 
the Subordinate Judge and the execu¬ 
tion is virtually in respect of the 
decree passed by the Sub >rriinate 
Judge and the effect of the order of 
His Majesty - in-Council is to revive 
the decree which, as stated above, 
was long b fore birrui. Now it has 
not been disputed in this l ourt that 
the respondents are executing only 
tin* order of His Majesty-in Council 
and that the ord« r fastens ihe liability 
of the claim of the plaintiff on all the 
diferdant-- including the appellants 
before us ; but ic is said that it could 
net have been contemplated nor 

ceul i it be the result of the order of 
His Majesty-in-Council to revive the 
decree ot the Subort inat e Judge which 
was barred as against these defen¬ 
dants, tie appellants before us. It 
appears to me that we are not com¬ 
petent, nor was tin Subordinate J udge 
competent who was executing the 

decree in question, to go behind the 
order passed by His Majesty in-Coun¬ 
cil. That ord^r may be right or 
wrong ; but we have to take it as it 
is and the oi ly duty of the C< urts in 
India ib to give effect to the order in 
question and, as stated in the conclud¬ 
ing portion ot the order, to punctually 
ob.-erve, obey and carry the same into 
execution. The grievance of the 

appellants, if any, could be rectified 

by His Maje.-ty-in Council alone, andl 
tile rcmeny as recommended in the! 
case of Premlah Mutlick v. Sumbhoo I 



42 Patna SOMAR SiRGH v. Mt. PREMDEI Euer (Jwala Prasad, J.) 1925 


Nath Roy , (l) was to approach His 
Majesty-in-Council and to get the 
mistake, if an; , rectiied. Tnis cout9e 
has not been so far adopted, and the 
order of His Majesty in Couucil re¬ 
mains u f impeachable. The appel¬ 
lants were impleaded as respondents 
in the appeal before His Mijesty in- 
Council and it wis iheir duty to urge 
before His Maj^sty-ii -Council to 
absolve them from the liability <f 
the decree of the Subordir ate Judge 
upon the ground that it WdS barred 
by limitation. That decree was 
challenged in appeal by defendants 
Nos. 1 and 3 ; in that appeal the pre¬ 
sent appelUnts were alto impleadei 
as parties and w<re made respon¬ 
dents. The plaintiff preferred cross- 
objection to the decree and prayed 
that the entire claim should have 
been decreed against all the defen¬ 
dants and that the Subord nate Judge 
was wrong in modify i'g the claim 
and reducing the same. In this way 
the whole suit of the plair tiff wa9 
involved in the appeal. The plaintiffs 
did not accept the decree of the Sub 
ordinate Judge as a tinal decree and 
therefore were not bound to enforce 
it. They wanted their whole claim 

and until that was determined in the 

appeal in the High Court of Calcutta 
they were not at all required to 
execute the decree in quest on. 

I have already briefly set out the 
sccpe cf li e suit and the point invol¬ 
ved in the appeal in thj High Court* 
The entire suit was bised upon an 
Ekrarnamah or certain dealings which 
the pliintiffs alleged were binding 
upon all the defendants as members 
of a joint Mitak'hara family. The 
foundation of V e liability of tne 
defendants was common, though the 
extent of their liability might have 
been different, and in the appeal the 
foundation of the plaintiffs* claim was 
involved. That w*8 the scope of the 
appeal, and the result confirms the 
view, for upon the hearing of the 
appeal their Lordships of the Calcutta 
High Court d d not confine themselves 
to the decree passed again-t defen¬ 
dants No*. I and 3, but dismissed the 
entire claim of the plaintiff. This, to 
my mind, arose upon the particular 


facts of the case and upon the appeal 
and the cross appeal before the High 

Court and upon the fact that all the 

contending parties were before the 
Court either as appellarts or as res¬ 
pondents. Therefore, as a matter of 
fact, the whole decree was before the 
Court and the finality of it was not 
determined until the appeal was dis¬ 
posed of. Apart from this the High 
Court had full seizin of the appeal, 
and under Order 41 ru l e 33 of the 
Civil Procedure Code it had full piwer 
to pass such decree, in favour of all 
or any of the respondents or parties 
whi ther they were actually before the 
Court or not, as the justice of the case 
required. This provision in the Code 
is new, but it has given effect to the 
pri» ciples from time to time enuncia¬ 
ted by learned Judges in dealing with 
cases that came before them where 
they found t a* it was their incum¬ 
bent duty as a Court of Appeal to do 
full justice to the case and to the par¬ 
ties involved in the case whether all 
o p them were before the Court or net. 
Therefore the plaintiffs were not 
required to execute the decree before 
it bicame final: in or^er words, before 
the appeal in the High Court was 
determined. After the High Court of 
Calcutta dismissed the appeal, the 
plaintiff's had no decree in their favour 
to execute until His vi a jesty-in-Coun 
ci) upheld th» ir claim. 

The learned Counsel on behalf of 
the appellants has cited a number of 
authorities in support of the proposi¬ 
tion that t e Subodinate Judge’s 
decree against the present appellants 
could be executed inasmuch as their 
liabilities under the decree were speci¬ 
fied : Gan<j(i Kuar v. Resar Kuar (2), 
ManhiuUun-nizsa v. Ravi (3), Raghu~ 
rwth Prasad v Abdul Hye (4), Chris¬ 
tiana Bt'ji shaun v Berta rashi Pi a sad 
Chowdhury (5), and DKv endra Nath 
Sarkar and others v. Nischintapur 
Company l6). 

The earliest case of Allahabad 
was Mashiat un nissa v. Ravi t3), in 

< f ) (39041 1 A. L. J. 409. 

(i>) 11889] 13 All. 1— (1890' A. W.W. JOT 

(F. h.) 

(4) [1886] 14 Cal. 26. 

0) im*l 19 C. W. N. 287—22 I. C. 685. 

(6) 11916J J2<\ w. N. 192—36 I.C. 

26 L. L. J. 118. 


(1) [1895] 32 Cal. 96 . 
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which two learned Judges !Brodhurst 
and Mabmoo*, JJ.) tock a different 
▼iew. The other case reported in 
Qanga Knar v. K sur Kuar (2), was a 
decision by Knox, J. who, while he 
felt that there was a sliai p dirt erence 
of opinion upon the question thought 
that he was bound by the decision, in 
Mashiat unnissa v. Rani (3). He does 
not give any reason of his own to 
support his view. On the other han i, 
a Division Bench of the same Court 
in Bndi un-nissi v. Shamswldin (7), 
distinguishtd those cases upon the 
ground that all the parties were not 
impleaded in ihe appeal in thosecases. 
Sir John Elge, C. J., referring to 
those Cises says. 

“but in these cases all the parties to 
the suit were not parties to the 
various appeals from the decree in 
the suit.” 

In the case decided by Sir John 
Edge, C. J., the d ^crees pissed in 
favour of the plaintiff in respect of 
the pre-emption with respect to two 
of the villages were no longer involv¬ 
ed in the subsequent appeils up to 
the High lourt by the plaintiff with 
respect to two other villages, yet it 
was held that the execution to enforce 
the decree witi respect to the first 
two villages was not barred, inasmuch 
as the decree did not become final 
until the appellate decree of the High 
Court was passid. Tt is case is indis¬ 
tinguishable from the present one 
and the learned Counsel for the 
appellants concedes that. The case 
of Raghunath Prasad v. Abdul Hy» (4), 
was distinguished, i* not overruled, in 
the Full B« i ch ca-e of Gopal 1 bun er 
Manna v G *<,in Dax Knluy 18\ Tne 
case cf Ct rislii.na S ns Law v. Be - 
narshi Prasad Chou /mry U>), was 
•imilarly distinguished in Satish 
Chan<ira Ch< w Ihury v. Uirish Chandra 
Chakra cart j ( 9 ). 

The case of Kiisinama Chariar v. 
Mangammal (10 ), dealt vith all the 
cases, and upon a review of tht m ar d 
of the lav/ on the subject distinctly 
came to the conclusion that a decree 
is not barred even with respect to the 
portion against which no appeal had 


been preferred until the appeal aga¬ 
inst the other portion of the decree is 
finally determined. 

The Full Bench cases of Copal 
Chnnder Mannav. Qosain D<ts Kalay 
(8» and Kristnama Cnariar v Man- 
ynmmnl (10), w«re base 1 under Article 
179 of the old Limitation Act but 
shortly bef< rj the present Limitation 
Act was passed in 1908, and most of 
the reasoning advanced there would 
seem to ar licipate ihe law as at pre¬ 
sent st» i d« emb< died in the new Code 
of Civil Procedure and the Limitation 
Act, both of w'.ich were parsed in the 
year 1V08 Rule 33 of Orler 41 of 
the new Code, as ob^e^v d above, 
enabh-8 the appellate C >urt to deal 
with the entire decree although the 
appeal may be as to a part of the 
decree, and also to give direction in 
favour of parties who h*ve actually 
not fi ed any appeal or objection. In 
this way ur d«-r the pre ent C'de of 
Civij Procedure in an appeal from a 
pirtofthede ree by some of the par¬ 
ties the entire d cree becomes ihe 
subject-matt* r of the appeal. Article 
18 2, clause 12). 

“the d-t - of the final decree or order 
of the appellate Court, or the with¬ 
drawal of the appeal.’* 

would seem to apply where there 
has been an appeal from a part or 
wl ole of the d* cree. or only when 
some of the par i s to the suit have 
broilg >t t l »e appeal. It does not in 
any way quality or restrict the final 
decree or order as is sought for by the 
appellants. The case of Runjit Prasad 
levari v. Rnmjntan P’ridey (ll), will 
to some extent aho supp >rt the view* 

It would thus app ar that the plain" 
tiff’s right to execute the decree is not 
at all barred. 

The view taken by the learned Sub¬ 
ordinate Judge is therefore correct, 
and we dismiss the appeals with 
co- ts. 

Kulwant Sah&y, J.—I agree. 

Appeals dismissed . 


ill 1885 17 AU - ll»3—(1895) A. W. N. 20. 
J®> l'*»i *■> c 1. 5»t_* C. W N. .5b (F. B.) 
Wttft'l 47 CV. 813-6,' i. . 9i5. 
in) U9b;j k6 Mad. 91 (F.B.) 


1) .1917] 1 r»i. L.W. 127-37 1. C. 833 
, ... j . h.C. (.. 115. 
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Jwala Prasad, J. 


Afih'thfr ^•asad an l others — Plain¬ 
tiffs—Appellants. 

v. 

Shy am Behari Sinqh and others — 
Defendants- Respondants. 

Stamp Reference in F. A. of 1923, 
Decile! on ?ni April 19M. 

(a) C'vrf F 'S 4 t S 7.(1 V) (~\—Wh r» a 
mre dec'or'v ion vil'o*ve fill relief ftrther 
d< dara'ion •* rein ml* t and >n t *»# refor 
U)y f l o' male* S'lit on • for ' c'aratio • n : k 

co-fspqt* t al relief—C >urt Fees Ac>, Sch II , 
Art 17 (S) Ad. 

A o > seq e tial r3’ie F can be insisted unon 
on y '•lien t e o'ainfff will no- et any re- 
d rpw 8 b ^ving merely a reel a a ^r/ de rep. 
F r i istance, whe i tie rr pa ty ig i . p > S g g. 
§io i of the def* drt, th* l’la t ff .vill t be 
al'owe i to *e~k mereiy a >*>c a t'o i of n s 
titl j b tmus o- y f -r recove y o' po s ‘*«io i 
8 8 c % ns, q itnt al c s' ief. Bit w ne e a incr < 
dpclarati n is su liciei.t to give hi plaintiff 
full i^lief, a u 'h 1 - de«l , at o i will bi 
dee • ei to h» -e u da t; ml t e ac: th t - hi 
pUint'ff a*ked o a reionlai.t relief ill n t 
»t' f tli* natur • an i s op o' tie hU t aid 
make * lie s i one lor a dec aratioa w . h o - 
■eq ie tial r lief. { P 46 C 2 J 

Wh re the suit is fo p decla-a'.ioi that 
c^rtai i t a i ac i » s lirnin s n g d fond nt s 
e in j i t a ily p operty so as to save t 
fr m h ttac ment ad a o i ex '■ii”on • f p ii- 
t ffs'decre , were void *idforde larftio., of 
plai it ffs i ig it to ri al ze t e r doc. ee Irom t 9 
pnpertv,t el t ei rel I is unneco-i a y a id 
the smt is only a so t f r eci ra oil an i n t 
fo do J r t n w th c * s q i® ial rel o . Ic 
falls wit' in Scj.II Art 17 (j) a nd a *i S. 7 l V) 
(c) of the Act. IP 17 C 1 j 

Siv'shwar Dayal— for Appellants. 

Lachmi Narny m Sinjk , Govt. 

Pleader— for the Grown. 

Judgment —Thi* is a reference to 
me as a Taxing Judge to de er nit e 
the Court fee payable up:n the 
memorandum of appeal. 

The Pla ntiffs are the Appellants. 
The Defendant No 1 hal executed a 
mortgage bond in thtir favour on the 
27th February 19 14 h > potnecating 
the properties of the joint family 
consisting of Defendants Nos. 1 to 6. 
Defendants No*. 1 and z ate brethers ; 
Defendants Nos. 4 to b are sons of 
Defendant No 2 ; Defendant No. 7 is 
the mother of defendants Nos 1 and 
2 ; Defendant Nos. 8 and 9 are wives 
of Defendants Nos. 1 and 2 respec¬ 
tively and the Deferfdant No. 10 is the 


father’s sister’s son of Defendants 
Ncs land*.- Oith* »*th June 1918 

the Plaintiffs ecu hence 1 ai action 
to enforce the mortgage, imoleHing 
Djfen lants N 03 . 1 to 6 as parties to 
the suit. 

The decree vr is, however passed 
only against Defendant No. L upon 
ground that no legal necessity for 
the debt was e^tablisiei. The d *c.ree 
was a personal de'.r^e an i was date! 

the 17th of June 19L9. Tie Plain tiffs 
levied execution of the di'.ree and 
sought to sell the right, title and in* 
terest of defen 1 an t N :>. I in t ie fa nily*’ 
p*oper;ies The ex* ».uti m was re- 
sistei by Defen lants N >. 1 , 8 and 10. 
The obj lotions of d f j- d ints Nos. 3, 

7 an l 8 were found *1 u on 1 certain 
partiti in decree in Suit N >. 81 of 1918.* 
Tne suit was institute 1 by U fodant 
No 3 all.giig h«ns*lf to h 1 t \e ad-'' 
opted son of dsfeidint N). 1 Iq 
tie p irtitio 1 the shams of the, 
different members of the family in. 
tie prop-rty were ascertained.. 
D*fen .lants Nos. 7, 8 and Q, the 

mother and w ves of defendants Nos. 

1 and 2 got certain sh %res in lieu of 
maintenance under the Hi ;du law. 
Defendant No 3 also got a share out 
o'” what was ail >fced to Defend tn r No. 

1 as his adopted son Tnu j , the s 1 ire 
of de c endant N ) L was consi lerably 
d is min is hed. Even this diminished 
share was disposed of by a sale deed, 
date! the 30 th January 191*, ex jouted 
by him and Defendant so 2 in 
favour of defendant No. 10 'The 
aforesai 1 di-tribut on of the shares in 
the properties t > the different 
members in the fa n ly and to Defen-' 
dant No. 10 was before the pi untiifs* 
decree was put in exjcut on. Difen-, 
dant No. 10 put in an ubjocti in and 
the property sold to hi u w i* exempt- 
el from the sale under O. 21, r. 58 
of tne Civil Pro mdu-e Col*. Similar¬ 
ly, the shares allotted to De en lants 
No*. 3, 7 and 8 wtre exempted from 
tne liability of the Piamti fs decree, 
in a proceeding institute i under 
S. 47 of the C.vil Procsdure Code. 

The Plaintifs, theref >re, in*tituted 
the present suit by presenting their 
plaint in the Court of ihe Sob >rdinate 
Judge, Patna. In the pUiat the 
following reliefs-were claimed : — 
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It may b* adjud rated uni deo a ed t at t ie 
dee t < f a »s »i«.t i >ai *, t itel hi oO.ii J nu r/ 
1919 * xecuted «»} D e »lant N s. 1 and 2 i i 
favou ot Det'U a t No. lv) i< at goner a 
noiu.ndl and uo u>ive d ■••in nt vvitb ut con¬ 
sider, t on, that iv u snot *>t a l iqo’ raue 
operative • p to tins lim**, tha D f.-nd nts 
Noi. 1 to 6 are at l in j nt os* so* oithi 
prj <ert e* cover-d tiy ihe a l j decani iiiut 

the aa a a.e ^eidU by uo in .-a .a agnu e 
doc imeut. 

It may be r u tier a judua’ed that the 
parut on s»* t N . «>4 o; 1 ?1S n ed on b uulf of 
D°ie . a No 3 «ai j.o tiled by Ucfe d t t 
ho. 1, ti at De e. d*.nt No 3 s by i o m a a 
the a i ptea a n or a fe dan. N . 1. iliac he 
pa ti io < i a^ no ac ail bean m-de o, er t va 
uo to this t me, tha me e .i.re e»'. te oi 
Defemail. No. 1 s ti 1 j • n. a .a that De en- 
da t o. 1 s -»vili n ^oss s taerto. jjiin.y 
witu D feiiua ts No». 2 t 6. 

It umy as- bo adj .dicated and dt c ared 
th o D ie d.tut No. L fr uiule.itiy to k aie 
afortsaia m aauies after lu d-^r e .u t..v ur 
Of it e Olau.tuU «a. pahSJJ, w m a v tw o 
dimin ah u s uha.e as J o io evade payment 
of t ie da re amount p yad a t j w.,o L J a mils 
and t 'at the t'iu nt us afj not boaa- by ttu 
same.*' 

O.i the aljui c aion of the alove p -iuts, 
it may be ue area t i~t tae pia n.iils a.e 
entitled io real z iluir u cr-e lr -lu tao cataie 
of Delcudaots iNvS. 1 to 6 jy a.t*on.iient ana 
sale. 

The plaint was hied on a stamp 
piper ot tae falui of Rs 10 uud.r 
schedule 1 , article 7 ot tae Court 
Fees Act treating tne sulg as a de¬ 
claratory one. 

Tho peripatetic Stamp-Reporter 
objected to tne Court-foe paid and 
reported that the, sull was not only 
for a decl intion but lor a declaration 
and consequential relief, and con¬ 
sequently tne ourt fee letiaole was 
ad voter em under section ( clause (4) 
(c) of the Act. Cue Suoordmaie Judge 
before whom the plaint •vas presented 
however, disagretd with the view ot 
the Stamp-Reporter and held that the 
Court-f ee pa id was sufficient. 

The preliminary issues were dispos¬ 
ed of by tile' Subordinate Judge on 
the 14tn May 19-3, and the otuer 
i'sues were dispjsed of on the litn 
June 1923. As a result of the anal 
decision of the Subordinate Judge 
the Plaintiffs’ suit was deere d as 
against Defendant No. 1 and dismis¬ 
sed as regards Defendanis 2 to 6 and 
8 to LO. 

The plaintiffs filed an appeal bef ore 
the District Judge of Patna upon the 
ground that the suit was valued at 
■Rs* 2,100 oniy. Tne District Judge 


heH that tho Court fee p aid was in¬ 
sufficient and that the fee payable 
was a i valorem. He accordingly 
ordered the Plaintiffs to value the 
property, to pay Co irt-fee upon the 
subj ct matter of the suit and to 
make up the deficiency within a 
certain time. Assessing the value 
upon the principle laid down by the 
Di trict Judge, the Plainti* fs valued 
the aopeal at Rs. 5,100, which made 
the appeal incompetent in the Court 
of the District Judge and entertain- 
able only by this Court. Accordingly, 
the memorandum of appeal was 
taken back from the Court of the 
District • udge, and has now been 
presented to this Uourt 

Th* Siamp Reporter is of opinion 
that the court-fee payable is ad valo- 
reoi under S. 7, clause (t) (r). The 
Taxing Office r, however, is doubtful 
a< to the view taken by the Stamp- 
Report r and seems to he inclined to 
take t ie vie v t lat the Court-fee paid 
i-? -urfic enr, treating the reliefs as 
being on• y declaratory. 

[t is r markable that the Taxing 
Officer was the District Juige ac the 
ti ne when the mem )randum of appeal 
was presented in tne ustrict Court 
and at that time he was of opinion 
thit at valorem Cou t-fee was levi¬ 
able. lie say s that upo i further con- 
siderition and upon the law having 
bien placed before him he has now 
changc-d his opinion. 

Tne decision of the question de¬ 
pends upon tho scope of the p'alntiifs’ 
suit ar d the reliefs claimed by them. 
T ie plaintiffs want to h ive it declared 
that the properties in suit belong to 
defendant No. 1 and that the other 
defendants have no interest therein. 
Accordingly, they pray for reliefs Nos. 
1, 2 and 3. On account of the circum¬ 
stances disclosed in the execution pro¬ 
ceeding-!, the plaintiffs had to bet 
forth those circumstance* in their 
plaint and also in the reliefs. Those 
are the circumstances upon which 
defendants Nos. 3 7, 8 and 10 base 

their claim to the prop rty : but the 
reiteration of those fa:t^ and oircum- 
ance-j in the reliefs do not alter the 
real nature and scop 3 of tha reliefs, 
x he plaintiffs will be entitled to pro¬ 
ceed against the properties in exe¬ 
cution of their decree against defen- 
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dant No. 1 only when defendant No. 

1 has a subsi-ting interest therein and 
the other defendants hive no inter¬ 
est. It is conceded by the Stamp Re- 
porter well as the learned Govern¬ 
ment Pleader that reliefs Nos. I to 3 
are merely declar»tory. It is, how¬ 
ever, contendel that relief No. 4 is in 
the nature of consequential relief. The 
plaintiffs want it to ba de dared that 
they are entitled to realize their dues 
from the estate of defendants Nos. L 
to ti by attachment and sale of the in 
terest of defendant No 1 only. It was 
conceded before the Subordinate Judge 
that the plaintiffs have no right in 
execution of tne personal d< cree 
against defendant No. L to proceed 
against the shares of defe darns Nos. 

2 to b and that the r lief is merely 
directed ag >inst del endant No. I o uy, 
I will quote from the deci-ion of t ie 
learned Sub. dulgt- on this point: - 

“ I he p ay *f No 4, a ’tis w rl d, ra<M”8 
that tne plaint ff wa it* to • oce d ng iu*t tbo 
es at j of a'l t e iefen a sjo.nl>, « •»« does 
not *av tbert' ih t he ni y deil r d t • he 
entit ed t< p o < ee ' a .^ i -t «be i hi, ti le and 
int r st of eft*udibt No. I ot ly in the joint 
estate. H c-rnn t , ro»*‘ ed aeaiosfc the s i*r. s 
Of dtfe dan 8 2 to The learned P ea.er lor 
the p aintiff, howevtr, - a es t at «. i r y r 
meins he v a t* t ,'»oo e ■ a n>t the ng t, 
title amf ime rst of de o dant No. 1 o y. T Ic¬ 
ing this to <e «o, .et u* s • if he ca i b i g iutj 
hoCchprt the properties wh ch h ve be a re- 
lea-ed in lavo roiu.fi.nda i No lOortllowed 
in favour oi defends is •» to 6. * 

Tht refore that relief was confined 
in the Court b, low against defendant 
No. I only. A. number of authorities 
have been cited on both sides It is 
not necessary to refer to all of tnem. 
The following only m iy be cited: 
Kesnvar Appu Ram ikr sma Re I tv. 
Kolia Kola Heidi (t), Harihar Prana/ 
Singh v Sh yarn Lai Singh (2 , Bibi 
Phul Kuman v. Ghuishy mi Mi*ra (3), 
D^ndo Sakharam v Gorin / Babiji (4', 
Aina Sd i/ca v. hid!a Se'c ar (*)), 
Qaneshi Lot, v. Beiv Pemba l (6 • and 
Zinnotunnen^n v. Gnvin /a N t‘‘ (7). 


(1) ,14)71 « ad Jo = l M.LT 3il = l6M. 
L.J. <58 (F.i .) 

(2) II913J 0 C i. 615 -21 I C.40«. 

(3) l 90' 3> Cal. vo2 = 55 I.A 2‘ = 7P.L.J. 
3f>=12CW.N 16> = 10 Hom.L.R. 1 = 5 A. 
L.J. 10= 7 M L I. 618 = 2 M.L.T. 506 = 14 
Bi r L.P. tl ( .C.) 

(4) 1 88 9 Bom. 2). 

(5) 1913 17 C. .J, 30=18 1.0.633. 

(6) 11911 1 •. l.’ll= 7 P.L.R. 1911 = 9 
I.C. 673 = 22 p W R. 1911. 

(7) (19031 30 Cal. 788. 
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The other cases have all been re- 
ferred t i in these cases. I have gone 
through the cases ve y carefully and 
I am of opinion that the principle laid 
down in H-innar Praial. S njk v. 
Siyam L il Simjk (2) w mil not apply 
to tne present oasj. In that case the 
plaintiif prayei for a de jlaration— (1) 
that a dec-ee amounting to R-. 2,794 
and old should bo d dared forged, 
illusory and nn it for execution; and 
(2) that the family p-oporty valuod at 
Rs. 7,009 was not liable to ba sold in 
execution of the deoree. Itisconoed- 
ei by the Stamp Reporter that this is 
a converse case ta the present one. In 
the present case ih - plaintiff has ob¬ 
tained a decree against tne defendant 
No. i on payment of full Court-fee and 
he wouil ba entitled to sell che pro¬ 
perty if the defendant No. 1 has got 
any right, ti*le or interest therein. 
He need net in the present case seek 
any further relief such as has been 
claimed by hi n in relief No. 4 for a 
declaration that, 

“ The if are entitled *o re.liz-* their decree 
from the ^at^of defejuabti Bos. 1 to 6 by 
ait chmenfc an 1 sale." 


In tne case of Zinnatuunessa v. Go - 
vinla Nath. Mu'zh^rjee (7).- it was con¬ 
sidered sufficient thit a suit in which 
the only prayer was to have it declar¬ 
ed that a certain decree is ineffectual 
and inoperative against the plaintiff 
was held t • be a sufficient prayer to 
gi^e tne plaintiff relief and the plain¬ 
tiff need not have prayed for a conse¬ 
quential relief. 


The case of Gnneshi La/ v. Beni Per - 
shad (6) has reviewed all the autho¬ 
rities on the subject. It would seem 
that consequential relief can be in¬ 
sisted upon wnen the plaintiff will not 
g J t any redress by having merely a 
declaratory decree ; for instance, 
when the property is in possession of 
the defendant, the plaintiff will not 
be allowed to seek merely a decla¬ 
ration of his title but must pray for 
recovery of possession as a conse¬ 
quential relief, and where a mere de- 
cl (.ration is sufficient to give the 
plaintiff full relief a further decla¬ 
ration will be deemed to be redund¬ 
ant ; and the fact that the plaintiff! 
asked for a redundant relief will n A 
alter the nature and scope of the suit 
and would make the suit one for a 


declaration with consequential relief. 
The present is a case where relief Nj. 
4 in the pUint is a mere surplusage, 
for upon the declarations made under 
reliefs 1 to 3 the plaintiffs would be 
entitled to attach and sell the right, 
title and interest of defendant No. I in 
the property in suit. On the other 
hand the granting o! relief No 4 will 
not at all improve the position of the 
plaintiffs for they would not be emi¬ 
tted to get the property unless defen¬ 
dant No. 1 has interest tnerein T..e 
decision of their Lordships in the cane 
of Bibi Phul Kumari v. Ghanshyam 
Misra (3) is instruciive. 

I would, therefore, no Id that the re¬ 
lief shouli be treatei only as a decla¬ 
ratory and the Court-fee should oe 
charged under Schedule II, Article 17, 
of the Court-Fees Act. 
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DaS AtfD R )S3, JJ. 

Hanhar Prasad Ndrain Deo— Peti¬ 
tioner. 

v. 

Mahesw iri Prat ad Narain Deo — 
Opposite Party. 

Civil Revision No 313 of 1913, 
Decided on 28th March 192*, from a 
decision of Su>. Judge of Patui, 
D/- 21st Jul, IJ23. 

(o) Civil P. S. 151- p >- hib'iiin by p ti- 
tive law— C vil P <’., J. e2R 3. 

8 . 151 ca i io'. co if iC ji*sli.toi oa Cou *t 
to d> wa.jt i i p • » lib 9i i)y posit v ■ la v. 

Wh;ra a julge ha l p 133 'tan o»**ier ai to 
oourt lees, 

Held that h s s 00033 v c -u d no', al or that 
orde - 8 ve 11 c 3 of a.i;atnjt cal o<* doio.l 
error or on review. ( P. *7 1 . 2 J 

% [b) Inurt fee—D volitim of iute est 
penii/ y e tit. 

Thad v lu ; o of in erest pt di th® **iit 
oan rnaxo no Uifj.*euoi 1 j i 10 coir f* • to b> 
Paid. f p. 48 C. 1 | 

Hasan Imam S. M. tfa'lieic, J if ar 
Imam uni P . K. Matcherjee - for 
Petitioner. 

Sultan Ahmad an l S. H. Bose —For 
Opposite party. 

Rost, J.—Tnis is a suit by a youug- 

® r brjciir a ' k i.iu ms dlier brother 
lor partition. Tne defence was that 
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impartible raj. 
to the suffi- 

rhe c u>or- 

t h is suit 
dici l ) 1 this is me 
of the pi ii icirf holding 
tnat the suit was one for pirtiiion 
O ily. No appeal was male against 
this order. In t ie meantime the elder 
brother died and hi* sons were 
su is iiuied in his place as his repre¬ 
sent it. vts. T ie plaintiff mor over 
sold a portion of the property to 
other persons who were aided a s 
plaintiffs, [hie suit thp»i mma before 
another Sub irdinate Ju Igs w >o toik 
up the question as to .hJ .sufficiency 
of the c >urt fee agiin and deciled 
tnat ihe plaint ff WiS bound to pay 
an U'lvalunan c urc fee. Ii is conten¬ 
ded on beha f of me plaintiff in the 
present app.ic ition that the Court 
had no pjwer to pa^s t is order. 
T ie ljarned *>ub>rdn*te Julge has 
referred to the UcC.sio 1 in C-tandra* 
mam Koer v. Bis <o N train Singh U) 
that was a ci.se where tfnre was an 
applicaton for review and it is 
coiiceiedbyt e 1 arned ounsel on 
bjhalf oi t le petition r that there is 
power to review an order o r this kind 
on ai appici'ion pr >perly m *de; 
but in the pnsent c\^e there wa 9 no 
application f >r r-view. The learned 
Counsel for t le < pp isite p .r y relies 
o 1 section 151 o the Civil procedure 
Code. It is iru that a reference to that 
stciion w .s male in thedmi-ion refer¬ 
red to ab >^e ilchou ' 1 the r f<*rei.ce 
w is u inecess try as th r 3 had b ;en an 
application 1 or review of j.dement. 
O d«r 2D rule > Uys div 1 t ia r . the 
ju gm mt sha l be dited a» d sig ied 
b/ tne Juige m >.pe 1 Court at the 
t me of pro louncing it and, when 
o .Cd sig ud, noil not ah rwards he 
altered or added to, save as pr jvided 
by S. 15 2 or on re.iew; and 
‘ judgm nt” is defin d in S. 2 
of the Cod* to m an t ie statement 
given by ihe Jui'e o 1 the gr u ids 
of a decree or order. < lj ir iy there¬ 
fore th s jud an ;nt, (or u i- a judg- 
m 3n t, C( ul l n >L >e alerod Save as 
provided by 3. 152 or on review. 

It is clear that 3. 51 cannot 

confer jur sdiction on the Court to 
do wmi. is prvnhit d by po-itiv* law 

id < P. L. J. 57 = ^ *. C. 
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Harihar Prasad v. 


[ AT1E3HWARI PRASAD ( Ro99 J. ) 

the properly was an 
An issue was raised as 
ciency of the v ou t fee. 
dinate Judge before whom 
criginaly cum 
in fav jur 


» 
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Section 152 refers merely to clerical 
or arithmeticxl errors and it is of no 
assistance in the present case. In 
my ooinion therefore the learned 
Sab erd n ate Judge had no jurisiio- 
tion to alter the o-der of his predeces 
sor in the way he has done. 

It was farther argued however o-i 
behalf of the opposite party that 
inasmuch as there are now add )d 
pi tintiffs w 10 have taken a transfer 
of part of the property, the nature 
of the suit has bsen altered and tie 
Court is entitled to considsr whether 
the purchaser plaintiffs are in posses¬ 
sion, and if they are not, to djmind 
an aloalorem Court fee. In my 
opinion the devolution of interest 
pending the suit c in mike no diffe¬ 
rence in the Court fje to be p til. 
These p 1 aintiffs co ne in the int«r*st 
of their vendo-, the original pi lintiff, 
a^d their position is identical with 
his 

I w mid therefore alio w this appli¬ 
cation and set asid 3 the ord3r of the 
Subordinate Judge. The p3titioner 
is entitl e l to his costs. Hearing fee 
five sold mohurs. 

Das J.—I agree. 

Application Allowed 
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Bucknill and Adami, JJ. 

Raneshwir Singh— Petitioner. 

v. 

King Emperor —Opposite Party. 

Cr. Fvev. No 125 of 1924, Decided on 
25th March 1914, from a decision of 
S J , of Bhagalpur, D/- 4th February 
1924. 

* Pinal C r d % S. 161 and 116—Offer of 
ill< gA gratification. 

A mprp offer to p*y an ilLg^l grafc ficat'on 
to a p >blic servant is an atto npt to b ibe; 
act ial money or otti r >-*o s'd 1 a i m need not 
he produced at the time t:e offer is T , a !**. 

IP 49 Cl] 

G. C. Pal —for Petitioner. 

As*t. Govt . Advocate— Cot the Crown. 

Bucknill, J . —This was an applica* 
tion in Criminal Revisional Jurisd c- 
tion made by one Rameshwar Singh 
who was convicted on the 21st of 


January last of an o fence against 
th * co nbine 1 pr >visio is of S *. 161 and 
L*6 I. P C. (abetting* the taking by a 
pub i3 servant o p an illegal grafciica- 
tonbya M «gis*;riteof the First Class 
of Biagalpur; he wis sente iced to 
rigorous imp pis lament for a parioi of 
18 month- and in alduion tipaya 
fina of Rs. 25 ) an 1 in def au!t of pay- 
m me thereo ■* to a further period of 
three month* rigor us imprisonment. 
An appeal to the Sasums Judge of 
Bhagalpur was dismissed on the 4fch 
of February last. 

Toe petitioi in revis on which was 
ad nitte 1 by this Court on the 20th 
ulti no ha* now coma before us. 

The facts as pat f >rward by the 
prosecuti>n in this ca e were very 
short and simple A certain Writer 
Sub Inspector to the Superintendent 
of Police at Bhigtlptr named Babu 
Benai Kumr vl»zu nUr is the real 
conplainant. Acordmg to his ac¬ 
count. at about 6 a n. on the 28th of 
October last, he was engaged in fish- 
ingin the r ver close to his residence 
ani, whilst so engaged, his cook came 

to him and inror.nel him tha6 the 

0 

Mohunt of a certain temple known as 
Boorhanati wished to ste him. The 
complainant w nt to his garden and 
found three persons standing there 
one of whom was subsequently ascer- 
taired to be the petitioner. The 
petitioner ask?d tne conplainant 
whether he had in his possession the 
police di iries which referred to what 
is known as the Shankund murder 
case which was then )efore long to be 
tried ; and, on the complainant stat¬ 
ing that these diaries were in his 
possession, the petitioner then stated 
that if it was possible for fcne com¬ 
plainant to supply him (the petitioner) 
with copies of thes* diaries he (the 
petitioner' was willing to pay a bribe 
of Rs. 3 010 for copies of those papers. 
The Sub-Inspector appears to have 
made light of this suggestion and to 
hav< replied laughingly that he could 
not possibly do woat was asked. The 
three persons (including the peti¬ 
tioner) with whom he (the Sub-Ins¬ 
pector) had been talking then went 
away. The Sub Inspector made no 
secret at all of what had taken place 
and indeed shortly afierwards told a 
gentleman named Sbantosh Kumar 
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Ray, who was fishing with him, all 
about the matter. He also gave an 
account of this suggestion which had 
been made to him and to various other 
people; and, on the following Mon¬ 
day, he told the Head Clerk of the 
Police Office and indeed the Deputy 
Superintendent of Police and eventu¬ 
ally the Superintendent. It would 
seem that his superior officers took a 
more serious view of the matter than 
he had done and it would seem that, 

until he had been so instructed by 

them the complainant; himself would 
not have thought of making any 
formal complaint in connection with 
the occurrence. 

However, on the 5th of November 
at about 2 p.m. the Sub-Inspector 
saw the petitioner standing on the 
verandah outside the Court of the 
Magistrate who was then engaged 
with the Shankund murder case and 
who was, it may be added, the Magis¬ 
trate who tried the present case. The 
Complainant, on seeing the petitioner, 
then asked Sub-Inspector Abdul 
Quddus of Shankund Police Station, 
who was standing with him, who the 
petitioner was and where he lived and 
was told then that he was a resident 
of a certain village in the Bhagalrmr 
district and that he was a relation of 
one of the accused in the murder case 
which was then being dealt with. 

After getting this information the 
complainant on the 6th of November 
eventually filed a complaint before the 
Court or the Subdivisiona! Olficer; 
and the petitioner was in due course 
tried and was convicted as I have 
already mentioned. 

Now the learned Vakil who has 
appeared for the petitioner here has 
raised several ingenious points ; of 
these, two are legal points and the 
third is one of a three fold character 
which relates to the facts. 

The first point which the learned 
Vakil has raised is that the circum¬ 
stances which are detailed by the 
prosecution do not disclose any 
offence. He suggested that, as there 
is no allegation that any actual 
money or other consideration was 
produced at the time when the proposi¬ 
tion was made to the cornpiainant by 
the petitioner there was no attempt to 
bribe. He contends that, in order that 

1925 P/7 & 8 


any offence contemplated by the 
provisions of S. 161 I. P. C. should 
have been effected, something more 
than a mere statement, that if a public 
servant would do something which he 
should not do in the discharge of his 
official duties he would be given an 
illegal gratification, must be shown. 
I do not however think that this is so. 
In the case of Rex v Samuel Vaufjhan 
(1) it was there held quite clearly that 
a mere offer to pay an illegal gratifica¬ 
tion to a public servant was an 
attempt to bribe ; and I do not think 
that this proposition of law which 
was laid down so iong ago as the year 
1769 has ever seriously since been 
disputed. 

The second point with which the 
learned Vakil has dealt must be divid¬ 
ed into three heads. Of these the first 
is the suggestion that between the 
evidence of the complainant and of 
his servant who informed him that 
ce-tain persons were waiting to see 
him there is a material discrepancy ; 
for the complainant is alleged to have 
said that hD servant had informed 
him that the Mohunt was waiting to 
see him ; whilst tho servant himself 
states that he informed his master 
that it was the cook of the Mohunt 
who wanted to speak to him (his 
master.) An examination of the eti- 
dence which was given by the com¬ 
plainant’s servant disposes of this 
point altogether ; for what he says is 
*' I conveyed the message to my 
master that tho Mohunt of Boorha- 
nath wanted to see him and so had 
sent a man to call him’’. 

The second point on the facts which 
has been urged before us by the 
learned Vakil is perhaps somewhat 
stronger. He contends that the whole 
case as to identification rests solely 
upon the evidence of the complainant; 
and he complains that, although it 
was suggested at the trial that there 
should be a test identification in order 
to ascertain if the complainant could 
identify the person who had been 
arrested, this petition was rejected 
without any reason. It must at once 
be stated that the complainant’s cook 
(who was the servant who called hi .. 
to see the three men who had come to 
s ee his (the cook ’s master) was unable 
71) 98 Eng. Rep. ~ 
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to identify any of the three men who 
had called as being the petitioner ; 
but although it is, therefore, in a 
sense, correct to say that the evidence 
of identification of the petitioner as 
being the person who had made this 
offer of a bribe was confined to that 
of the complainant himself, yet, what 
took place afterwards indicates to my 
mind, very strongly, firstly, that there 
had been such an offer thus sub¬ 
stantiating the main truth of the 
story and, secondly, that the com¬ 
plainant was able to pick out and 
identify the petitioner in such a 
manner (and did in fact do so) that 
any idea of the necessity for a further 
test identification would have been 
absurd. It is clearly proved that the 
complainant pointed out to Sub- 
Inspector Abdul Quddus an in¬ 
dividual on the verandah of the Court 
house as being the person who had 
offered him the bribe ; that he did not 
know at the time who he was and that 
he asked for information as to his 
identity. It was on the information 
received relative to his queries that 
the complaint was eventually filed 
against the present petitioner. 

The third point to which the learned 
Vakil alludes is relative to the de¬ 
fence which was put forward. It was 
suggested that the whole story told 
by the Sub Inspector was false and 
an endeavour was unsuccessfully 
made at the trial by the petitioner to 
prove an alibi by the testimony of 
two witnesses. This alibi was believed 
by neither Court and the circumstan¬ 
ces under which the complainant, 
immediately or shortly after what is 
alleged to have taken place, told 
numerous persons about the occur¬ 
rence and the fact that he evidently 
had not the slightest intention of tak¬ 
ing any proceedings against the peti¬ 
tioner (whose con iuct he seems to 
have regarded as somewhat ridiculous) 
seem to me to show that there was no 
motive of animus moving in the 
mind of the complainant against the 
petitioner. No reason was suggested 
as to why the witnesses who purport¬ 
ed to provide for the petitioner an alibi 
should be believed or why this Court 
should come to a decision on that 
question different to that at which 
the two previous Courts had arrived. 


Ifc was said that there were two wit¬ 
nesses as to alibi whereas there was 
but one witness as to the petitioner’s 
presence at the time when the offer of 
the bribe was made. There is nothing 
remarkable in a bribery case in such a 
state of affairs and the credence 
which may have to be attached to the 
one or the other of the stories does 
not depend simply upon the numbers 
of the witnesses. As I have said, the 
circumstances which took place after 
the alleged occurrence are of such a 
character as to my mind to show 
without any reasonable probability of 
doubt that the story which the com¬ 
plainant has told throughout has 
been a truthful one. 

The third point which was put for¬ 
ward by the learned Vakil relates to 
the question of sentence. He points 
out that under the first portion of the 
provisions of S. 116 I.P.C. a person 
who i3 convicted of abetment of an 
offence punishable with imprisonment 
oan only be punished with a term of 
imprisonment which shall not be 
more than one quarter of the longest 
term provided for the offence in res¬ 
pect of the abetment of which the 
person is convicted. He also points 
out that in the second portion of S. 
116 it is provided that if the abettor or 
the person abetted is a public servant 
whose duty it is to prevent the commis¬ 
sion of such offence, the abettor can 
only be punished with half the longest 
term of imprisonment which is pro¬ 
vided for the substantive offence. It 
will be observed that in this case the 
maximum term of imprisonment 
provided for an offence against the pro¬ 
visions of S. 161 I.P.C. is three years 
and that inffhis casethis petitioner has 
been sentenced to 18 months’ rigor¬ 
ous imprisonment that is to say 
he has been sentenced under the latter 
half of the proviso of S. 116 I.P.C. 

It is contended that this is an illegal 
sentence. It is suggested that what 
is meant by the latter part of S. 116 
of the Indian Penal Code is that it is 
only in the case of a public servant 
whose special duty it is to prevent 
the commission of certain offences 
that the punishment provided under 
the latter half of S. 116, as distinguish¬ 
ed from the lesser punishment pro¬ 
vided under the first half of that * 
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section, is applicable. The question 
is one which is based upon the sug¬ 
gestion, made by the learned Author 
Dr. H. 3. Gour in his work ‘‘ The 
Penal law of India "at page 655, 2nd 
Edition, that the half of the longest 
ter n of imprisonment provided for 
the offence of the abetment of vhich 
the individual concerned has been 
convicted is only applicable where 
the abetment is of a public servant 
whose duty in his capacity as such 
public servant is to prevent the com¬ 
mission of the very offence abate! ; 
and he quotes a case in which where 
a prisoner was tentatively approach¬ 
ing a Civil Surgeon to see if he would 
accept a bribe and the Civil Surgeon 
stopped him from making further 
advances, it was held that the olfance 
of abetment was complete but vas 
me punishable under the first half 
and not under the latter half of S. 
1 L6 ; and this was so because the 
Civil Surgeon although undoubtedly 
a public servant, was not one wh)se 
duty it was as a public servant to 
prevent the offering of bribes Un¬ 
supported apparently by authority 
the principle has been suggested by 
the learned Author of the work in 
question as applicable to the offer of 
a bribe made to a police officer on the 
ground that bribery is not a cogni¬ 
zable offence nor was one which it is 
the specific duty of a public officer to 
prevent. Presumably however in the 
case of cognizable offences even the 
learned Author of this book would 
agree that the second half of the sec¬ 
tion might be put into operation- The 
matter need not be further discussed 
here because, in view of the position 
which I think should be adopted with 
regard to the sentence, the question 
is not one which need here be decided. 
The affair here was evidently of a 
very tanfcabive and not highly import¬ 
ant nature. The matter was indeed 
by this police officer himself regarded 
as too insignificant to be worth any 
serious consideration and in the words 
of the learned Magistrate. “ The Sub¬ 
inspector simply laughed over this 
offer and replied that it was not hi3 
habit to give copies of police papers 
in his custody*’; and indeed, later, 
he seams to have told this story round 
amongst his friends almost as a good 


joke. That he was perhaps wrong in 
taking this nugatory view of what 
had taken place I have no dou.it; cut 
I think that under the circumstances 
the sentence is unduly serere- 

Whilst therefore seeing no ground 
for altering the conviction in this case, 
I have co no to the conclusion that 
sentence should be re laced to one 
of rigorous imprisonment for six 
months. The fine will stand. 

Adami, J.—I agree. 

Sentence reduced . 
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Adami and Buoknlll, J.i, 

Jehal Te!i —Appellant. 

v 

King Emperor —Opposite Party. 

Death Reference N), 6 of 1924, 
and Criminal Appeal No. 43 of 1924, 
Decided on 1st April 1924, from an 
order of J. 0. of Chota Nagpur. 

* (a) Criminal P. (?., S. 288—Amen iment of 
1921 — Magisterial depositions can oe used in a 
trial if they are evidence within Evidence 
Act. 

Evidence dily taken bef^n a Magistrate 
can bo used fo all pupoies in a tr ; al Ujurtao 
long as the evidea e is evde ice within the 
mea\iug of the Indian E'id-*nce i t. The 
view 1 1'at S 288 * an only be u ilised in such 
c is s as '.he Svid nice Act specifua 1 y pre- 
vidos is wroig as that Act ha* . o s -oh sp?- 
cial prov sions On the other hint, to hold 
that S 283 cin be utilised in all taos except 
those in which the Evidence A-. directly 
praaibi s s loh m°, woulo ronler t ie amend¬ 
ment of lii-3 q lite useless. ( P 53 C 1 J 

* (/;) Criminal P. C'., S. 288 —In the absence 
of evidence shoving the prejerabil ly of evi¬ 
dence given before a M igislr i'e — J evictions 
shoul l net be based on it j hen ir differs from 
evi lence given at tie trial—Crimi al Trial. 

U iless there is clearly preient, bes des the 
evidence given before the Magstra.e, evi¬ 
de ce w .ich will sho v that t .e v.denoe given 
before the M igistrate saoula be preferred to 
and aubhituved for that g ven b f re tne Ses¬ 
sions Judge, the evidence given b fore the 
Magistrate cannot be effeively utilized in 
s ipport of a conviction. Caee Law reviewed. 

I P 53 C 1 J 

Muhammad Yunus—-lor Appellant. 

Sultan Ahmet , Govt. Advocate —for 
Opposite Party. 

Bucknill, J . —This was a reference 
made by the Judicial Commissioner 
of Chota Nagpur (sitting at Palamau) 
under date the 5th instant (No* 6 of 
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1324) under the provisions of S. 374 
of the Code of the Code of Criminal 
Procedure. With it is coupled an 
appeal from jail (No. 43 of 1924). 
The matters relate to a man named 
Jc-hal Teli, of about 20 years of age, 
who was convicted of having murder¬ 
ed his wife by cutting her throat on 
the night of the 29th 30th of Novem¬ 
ber last. He was sentenced to death 
by the Judicial Commissioner on the 
27th February last, 

[His Lordship dealt with the facts 
of the case ard the evidence there¬ 
in and proceeded:—] 

Now it has been urged by the learn¬ 
ed Counsel who appears for th8 ap¬ 
pellant firstly that under the provi¬ 
sions of S. 288 as it at present exists, 
it is not possible for the evidence of a 
witness duly recorded before a Magis¬ 
trate to be used at a trial except in 
such cases as are specifically provi¬ 
ded f or by the Indian Evidence Act 
of 1872. He further maintains that, 
even if such evidence could be utilized, 
it cannot be depended upon by itself 
for the purposes of a conviction. 
S. 288 was the subject of certain al¬ 
terations by the Code '.of Criminal 
Procedure Amendment Act of 1923. 
It used to read, 

•• The evidence of a witness.duly taken in 
the presence of the accused before the com- 
mittir g Magistrate may, in the discretion of 
the pre*i dng Judge, if euch witness is produ¬ 
ced ai d examined, he treated as evidence in 
the case.” 

It now reads, 

“ The evidence of a witness duly recorded 
in the presence of the accused under Chap¬ 
ter XVIIl, may, in the dis> retion of the pre¬ 
siding Judge, if such witness is produced and 
exan.imd, be treated as evidence in the case 
for all purples subject to the provisions of 
the Indian Evidence Act of 1872.” 

What Mr. Yunus urges is that the 
addition at the end of the section pro¬ 
hibits the use of evidence taken be¬ 
fore a Magistrate as evidence at a 
trial except in such cases as are speci¬ 
fically provided for by the Indian 
Evidence Act. On the other hand the 
learned Government Advocate (who 
appears here for the Crown' was in¬ 
clined to urge the opposite view ; 
namely that the addition of the words 
in question meant that evidence 
taken before a Magistrate can al¬ 
ways he utilized at a trial except 
where the Indian Evidence Act spe¬ 


cifically prohibits its being so utili¬ 
zed. It is certainly difficult to under¬ 
stand exactly what the amendment of 
the section intended to effect ; but it 
may be interesting to observe that 
S. 249 of Act X of 1872 (the old Cri¬ 
minal Procedure Code) ran as fol¬ 
lows : 

" When a witness is produced before a 
Court of Sessioa or High Court, the evidence 
given by him before the oemmitting Magis¬ 
trate may be referred to by the Court if it was 
duly taken in the presence of the accused per¬ 
son, and the Court may, if it thinks fit, ground 
its judgment thereoD, although the witness 
may at the trial make statements inconsistent 
therewith.” 

S. 288 of Act X of 1882 was the 
same as to the present section with¬ 
out the amendments introduced by 
the Act of 1923. In my opinion nei¬ 
ther of the suggested constructions 
which are tentatively put forward by 
the learned Government Advocate 
and by Mr. Yunus can properly be 
accepted. There were, as will be 
shown by the cases to which I will 
refer presently in dealing with the 
second 1 gal point, difficulties felt by 
the Courts with regard to how far the 
evidence taken before a Magistrate 
should be relied upon. There were 
also difficulties which were in the 
minds of legislators as to whe¬ 
ther the evidence of a witness given 
before a Magistrate in cases in which 
there had been no cross examination 
should be capable of being utilized at 
a trial as a substitute for the con¬ 
tradictory evidence which he gave at 
the trial. To suggest, however, that 
evidence duly taken before a Magis¬ 
trate can only be utilized at a trial 
in case where the Indian Evidence 
Act specifically authorizes its use is, 
to my mind, a mistake. There are 
only certain sections in the Evidence 
Act which could in any way be re¬ 
garded as even remotely dealing with 
this subject but none have any direct 
bearing. S. 32 deals only with cer¬ 
tain instances where statements made 
by a person who is dead or cannot be 
found or who has become incapable 
of giving evidence or whose atten¬ 
dance cannot be produced without ail 
amount of delay and expense which 
under the circumstances of the case 
appears to the Court unreasonable are 
admissible. This section clearly has no 
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connection with S. 238 of the Coie of 
Criminal Procedure because one of 
the terms of S. 288 is that the witness 
is produced and examined at the trial, 
The same remarks apply substantially 
to S. 33 of the Evidence Act. S. 145 
of the Evidence Act only refers to 
the utilization in his cross-eximina- 
tion of a previous statement made by 
a witness and has clearly no bearing 
on S. 288 of the Code of Criminal Pro¬ 
cedure. Similarly, too, S. 1 155 merely 
contemplates the impeachment of the 
credit of a witness by proof of a f or¬ 
mer statement whilst S. 157 only con¬ 
templates the corroboration of a wit¬ 
ness’s evidence by r formerstatement 
under certain circumstances. There 
is indeed in the Indian Evidence Act 
nothing at all which permits the use 
of evidence taken before a Magistrate 
as evidence at a trial. The sugges- 

I tion, therefore, made by Mr. Yunus 
that S. 288 can only be utilized in such 
cases as the Indian Evidence Act spe¬ 
cifically provides, cannot be main¬ 
tained for the Indian Evidence Act 
has no such special provisions. Simi- 
llarly, too, with regard to the sugges¬ 
tion of the learned Government Ad- 
Ivocate that S. 288 can be utilized in 
all cases except those in which the 
Indian Evidence Act directiy prohi¬ 
bits such use ; here, again, if this is 
the proper construction, the amend¬ 
ment of 1923 was quite useless : for 
there is no such prohibition in the 
Evidence Act at all. What, ho .vever, 
I think is really meant by the amend¬ 
ment introducing the Indian Evidence 
Act is that evidence duly taken be¬ 
fore a Magistrate can be used for all 
purposes in a trial Court so long as 
the evidence is evidence within the 
meaning of the Indian Evidence Act 
or, in other words, that Magisterial 
depositions can be utilized in a trial 
Court as of evidential value only if 
the matter contained therein is ac¬ 
cording to the rules of evidence 
laid down in the Indian Evidence Act, 
of evidential value For example to 
give a simple concrete illustration : — 
If mere hearsay evidence was con¬ 
tained in a magisterial deposition it 
would not, simply because it was so 
contained, be capable of being utili¬ 
zed by a sessions Judge as of evi¬ 
dential value at the trial. Mr. Yunus 


furthor suggests that the amendment 
may also contemplate that the evi¬ 
dence taken before a Magistrate can 
only be used at the trial subject to 
the procedure laid down in the Indian 
Evidence Act. I should think that 
this contention is probably correct 
but it is, after all, merely an expres¬ 
sion in other terms of the construc¬ 
tion which T have already indicated 
as being the proper one to be placed 
upon S. 288 as it now stands. T am, 
therefore, of opinion that S. 288 as it 
now stands does not prevent the Ses¬ 
sions Judge in this case from utiliz¬ 
ing the Magisterial depositions to 
which. I have already referred. 

The next and more important ques¬ 
tion which arises is as to how f»r it 
is p^ssiblo to base a conviction upon 
evidence given before a Magistrate 
when the evidence given at the 
trial differs from it ard is exculpato¬ 
ry of the accused. This question gave 
rise to an interesting discussion but, 
after persual of several cases, the 
principle emerging appears to be 
quite clear ; arid the learned Govern¬ 
ment Advocate and the Earned 
Counsel who has appeared for the 
appellant are now practically in ag¬ 
reement with regard to this principle. 
It is perhaps desirable to refer to 
these cases in some short detail. 

In the cast of Queen-Emorels v. 
Amanullah (11 the accused was char¬ 
ged with murder ; the Sessions Judge 
however, considered that the evidence 
given before him by the witnesses 
for the prosecution was false ; but he 
nevertheless, convicted the accu¬ 


sed, acting under S. 2 49 Cr. Pro. 
Code and relying on the evi¬ 
dence which had been given by the 


same witnesses before the c unmitting 


Magistrate. It will be observed that 


the Section of the Code as it then 


stood (I have given it in extenso 
above) was a good deal more explicit 
than it is at present. But, -•ven so, 
it was held that the discretion 


conferred by that section should only 
be exercised upon substantial ma¬ 
terials rightly before the Court and 
reasonably sufficient to guidG the 
judgment of the Court to the truth of 
the matter and not upon mere 
specu l ition or conjecture; and that, 
(1) [1874] 31 W. RT49T 
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although, under the section, a Judge 
might base bis judgment on the evi¬ 
dence given before the Magistrate in 
the presence of the accused, it is only 
in cases where there are special and 
particular reasons for considering the 
evidence given before a Magistrate 
to be honest and true and when that 
evidence is to a certain extent cor¬ 
roborated by independent testimony 
before himself that the Judge should 
act upon the section. This case gives 
the basis of the principle which has 
always afterwards been applied by 
the Courts and the reason for the 
principle is not far to seek. If a 
witness is prepared to swear before 
one Court one thing and then swear 
before another Court another thing 
contradictory to the first, it is obvious 
that he is not a person upon whose 
word any reliance can really be plac¬ 
ed, and it would, equally obviously, 
be impossible and unsafe to convict 
an accused upon the testimony of 
such aa untruthful individual unless 
t :ere was in existence some other 
evidence of material value which 
would go to show cltarly which of the 
conflicting statements made by the 
witness was in fact true. 

In Queen Empress v. Dan Sahai (2) 
it was held that section 288 of the 
Code of Criminal Procedure is not to 
be used so as to enable a Court trying 
a cause to take a witness’s deposition 
bodily from the committing Magis¬ 
trate’s record and to treat it as evi¬ 
dence before the Court itself without 
putting to the witness whom the 
Court proposes to contradict by his 
statement made before the commit¬ 
ting Magistrate the whole or such 
portions of his deposition as will 
afford him an opportunity of explain¬ 
ing hi* meaning or denying that he 
had made any such statement. In 
the case before U3 it will be observed 
that the witnesses concerned were 
allowed to be treated as hostile in the 
trial Court; so that the animad?ersion 
upon the Judge’s conduct in the case 
of Queen Empress v. Dan Sahai (2) 
has here no application. 

In Queen Empress v. Jadub 
Das (2) it was held that it is 
not safe to convict an accused 

(2) [15*5 7 All. 862. 

(3) [1900] 27 Cal. 295 = 4 O. W, N. 129. 


person on his retracted confes¬ 
sion standing by itself uncorroborat¬ 
ed; or on the statements of witnesses 
brought in as evidence under S. 288 , 
without independent corroborating 
testimony; nor can these two be join¬ 
ed together and held as mutually cor- 
robarating each other so as to justify 
a conviction based on them. 

In Queen Empress v. Doi'asami 
Ayyar (4) it was held that S, 288 was 
intended to enable the Court to read 
the previous evidence given by a 
witness before a committing Magis¬ 
trate a s substantive evidence in a case 
at the trial, whe'e for the purposes of 
justice, the adoption of such a course 
is found necessary by a Judge. In 
that case, however, it may be pointed 
out that there was independent evi¬ 
dence sufficient to warrant the con¬ 
viction apart from the evidence 
brought in under S. 228 of the Cri¬ 
minal Procedure Code. 

Iri King-Emperor v. Bhut Nath 
Ghose (5) it was held that where the 
Sessions Judge used as evidence 
und r S. 2 88, the statement which a 
witness made before the committing 
Magistrate but which he repudiated at 
the sessions and attributed to impro¬ 
per influence in the course of the 
investigation, and the circumstances 
were such that the Sessions Judge 
could not properly rely on either of 
these statements, he did not show a 
proper discretion in allowing the 
former statement made before the 
Magistrate to be treated as evidence. 
This case, although expressed in 
somewhat different language, pro¬ 
ceeds substantially upon the same 
lines. In that case the witness con¬ 
cerned was the only person who testi¬ 
fied to certain facts; this he did at the 
Magisterial enquiry; but lie repudiat¬ 
ed that evidence at the trial; it was 
held that the Judge should not have 
relied upon either of his statements 
as neither was corroborated by other 
testimony. 

In the case of Emperor v. Dwarka 
Kurmi (6) the same principle* are 
again applied. In that case the ac¬ 
cused was sentenced to death for the 

(4) »9011 21 Mad. 414. 

(5) 1902] 7 C. W, N 345. 

(6) [1906] 28 All. 683 = 3 A. L. J. 852 = 

Cr, L. J. 61 = (1906) A. W. N. 187. 
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murder of his uncle. Certain witnesses 
who had stated before the committing 
Magistrate that they had see* the 
accused striking the deceased with¬ 
drew their statements before the 
Court of Sessions and gave evidence 
exculpating the accused. The Ses¬ 
sions Judge, however, admitted in 
evidence the statements of these wit¬ 
nesses made before the committing 
Magistrate and it was held that he 
was right in so doing. There was 
there, however, also other evidence 
sufficient to the minds or the learned 
Judges to prove that the accused had 

committed the murder. 

In Emperor v. Maruti Joti Shinde (7) 

the circumstances and the positions 
were again very similar. In that case 
two boys, when examined before 
the committing Magistrate, stated 
that they saw the accused commit 
ting the offence for which he was tried. 
At the trial, however, before the Ses¬ 
sions Judge, they gave an entirely 
different version of the affair. It was 
held that it was open to the Sessions 
Judge to use the statements made 
before *a Magistrate as substantive 
evidence, It was, however, pointed 
out that before the evidence taken 
before the Magistrate can be sub¬ 
stituted for that given in the Sessions 
Court there must be very good rea¬ 
sons shown why it should he prefer¬ 
red; and, in that particular case, there 
was other evidence which was of cor¬ 
roborative character. 

I think, therefore, that the princi¬ 
ple is quite clearly settled by this 

I line of cases that unless there is dear¬ 
ly present, b sides tho evidence given 
before the Magistrate, evidence which 
will show that the evidence given be¬ 
fore the Magistrate should bo prefer¬ 
red to and substituted for that given 
before the Sessions Judge, the evi¬ 
dence given before the Magistrate 
cannot be effectively utilized in sup¬ 
port of a conviction. 

Now, in this case, the learred 
Judicial Commissioner thinks that the 
principal witnesses (who are, of 
course, the accused’s re atives) are 
now endeavouring to shield him; thi9 
may be so and is very likely so but it is 
still a matter of conjecture. One of 

(7) 1922 Bom. T08 = 4 > Bom, tf7 = 23~Boni. 
L.R, 820 = 22 Or. L, J. 630. 
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the crucial points is, of course, whe¬ 
ther the appellant slept with bis wife 
in the room where her dead body was 
found or whether he slept outside; but 
certainly, on that point, there is no 
evidence at all other than the two 
conflicting stories which have been 
given by the witnesses: there is no 
other testimony either one way or 
the other. 

[His Lordship then referred to the 
evidence and proceeded:—] 

Sinister though this case is, and al¬ 
though there lies some groun 1 for 
suspicion against the appellant, I am 
bound to say that, it does not appear 
to me that there is sufficient evidence 
to justify a conviction. The appeal 
must be allowed, the conviction and 
sentence S3; aside and accused 
released. 

Adami, J.—I agree. 

Conviction quashed. 
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Adami and Bucknill, JJ. 

■Jamuna Singh and others —Peti" 
ti oners. 

v. 

King Emperor —Opposite Party. 

Or. Revision No. 93 of 1924, Decided 
on 11th March 1924, from a decision 
of Otfg.S.J. of Sarin, D/-28th January 
1924. 

Criminal P. C S. 439-Revision — Failure 
to examine important wit ness. 

Revision was allowed on tho ground of omi*- 
sion to exam no important defence witnesi 
without su ficient Ciuae. [P 57 C, 1 2] 

KB. Dutt and B. P.'Sinha— for Peti¬ 
tioners. 

Asst. Govt. Advocate — for Opposite 
Pa^ty. 

Bucknill. J. — This vas an anpU« 
cation in criminal revisional jurisdic¬ 
tion made by ten persons who were 
originally all convicted on the 17th 
December last by a Magistrate of the 
first class at Chapra, of various 
offences and sentenced to various 
terms of imprisonment, in connection 
with au assault upon a man of the 
name of Raghunath Singh. This 
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Raghunath Singh was the complain¬ 
ant in the case. From the decision of 
the Magistrate an appeal was prefer¬ 
red to the Sessions Judge of Saran but 
was dismissed on the 28th January- 
last. It is unnecessary and under the 
circumstnces would perhaps be un¬ 
desirable, that I should dilate upon 
the facts which led up to this accusa¬ 
tion being made against the present 
applicants. The matter has now come 
before this Court on a very simple 
point in revisional jurisdiction. 

The position during the trial was 
that one of the two persons who were 
stated in the story for the prosecution 
to be the ringleaders of the affair was 
the second applicant whose name is 
Nageswar Prasad. This man who is 
said to be a petty landholder of some 
little importance in his neighbourhood 
asked permission to call a certain 
witness oa his behalf in order to show 
that be (the applicant) was at the 
time when the offence was alleged to 
have been committed, not present 
there but was actually in Calcutta. 
This individual whose testimony it 
was thus sought to be obtained was 
Mr. R. H. M. Rustomji of 20 Bally- 
gunje Circular Road Calcutta, and it 
is admitted that he is a mercantile 
gentleman of some position and im¬ 
portance. Now it is quite true that 
apparently, in the written statement 
which this applicant filed in the first 
instance, he did not therein state that 
he proposed to urge in his defence a 
plea that he was not present at the 
assault, but he did mention this 
gentleman in his list of witnesses and 
it seems clear from the explanation 
which is now given by the Deputy 
Magistrate that this gentleman Mr. 
Rustomji could not attend the Court. 
On the 27th November, which was I 
gather, the first day upon which the 
defence opened its side of the case, it 
is clear that this applicant put in a 
petition asking that this Mr. Rustomji 
might be examined on commission 
on the ground that he was ill. Now 
the Deputy Magistrate states :— 

“ It is true that a petition was filed on the 
17th November 1923 to examine the alibi wit¬ 
ness, Mr. R. H, M. Rustomji of Calcutta, of 
one of the accused persons, na uely Nageswafc* 
Prasad on commission, but a« the case was im¬ 
portant I thought his attendance in Court was 
absolutely necessary.’* “ The certificate about 


his illness did not suggest by which date he 
could undertake the journey of coming over to 
Chapra and the accused did not insist lor an¬ 
other date to produce him. I had therefore no 
other alternative but fo reject the application 
for his examination by commission,” 

I think that perhaps the Deputy 
Magistrate took an incorrect view of 
his powerlessness. The letter which 
was couched in very courteous langu¬ 
age written by Mr. Rustomji to the 
Deputy Magistrate was of such & 
character and was accompanied by a 
medical certificate of such a character 
that I should have thought it spoke 
for itself, it says that he regretted 
that he was unable owing to ill health 
to undertake a railway journey acd' 
therefore could not attend the Court 
and the medical certificate stated that 
he was suffering from a week heart 
and a painful internal mg lady. Under 
these circumstances and as the De¬ 
puty Magistrate thought so that this 
gentleman was a very important wit¬ 
ness, I think that the proper course 
would have been that some effort 
should have been made to ascertain 
(either by telegram or by correspond¬ 
ence and either undertaken on* behalf 
of the Court or undertaken by the ap¬ 
plicant himself) as to whether it would 
within a reasonable time be possible 
for this invalid gentleman to come to 
Chapra and if not, then reluctantly to 
come to the conclusion that it was 
necessary that his evidence should be 
taken on commission owing to his in¬ 
ability to be present at the place 
where the case was being decided. But 
all that the Deputy Magistrate did at 
that time so far as I can gather, was 
simply to note in the order-sheet :— 
Rejected Filed’*. He gives no rea¬ 
son there for such rejection and he 
certainly does not indicate that he 
contemplated either giving the appli¬ 
cant another chance of ascertaining 
when and if this gentleman could at¬ 
tend or of assisting further through 
the Court th8 appiioant to ascertain 
those facts as to the possibility of 
attendance and as to the necessity of 
taking the evidence on commission. I 
am bound to say that as the matter 
stands I should have felt that the ap¬ 
plicant might consider himself some¬ 
what hardly treated. There does oc¬ 
cur however a circumstance which 
may be explicable but which does n 0 fc 
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seem to have been well explained by 
the learned counsel who appears for 
the applicant. It does not seem that 
any question about this witness was 
referred to at the trial, because the 
Deputy Magistrate does not refer to 
it himself in his decision. That may 
perhaps be, because he haring rejected 
the petition, there was nothing more 
for him to say, but what does seem 
noticeable and inclines one perhaps 
to consider that there may be some¬ 
thing in what the learned Assistant 
Government Advocate suggests, 
namely that the evidence of this 
gentleman would not be of much value 
in that in the ground of appeal to the 
Sessions Judge this point does not 
seem to have been included and that 
the Sessions Judge himself does not in 
his judgment mention it at all. It is, 
however, put in the forefront of the 
application in revisional jurisdiction 
made to this Court. I am bound to 
say that on general principles I think 
that this man was entitled under the 
circumstances to have the evidence of 
this gentleman taken. Whether it 
would have been of any value to him 
it is impossible to hazard any confi¬ 
dent conjecture, but that he thought 
it was and that the Deputy Magistrate 
himself thought that Mr. Rustomji 
was an important witness appears to 
be quite clearly the case. The ques¬ 
tion as to how far the evidence of this 
Mr. Rustomji mirht have affected 
others of the applicants other than 
the applicant hims( If is one which 
perhaps needs at a later stage very 
careful consideration. It is quite 
obvious that, if the prosecution story 
which puts as the leader of an affray 
of an assault an individual whose 
presence at the scene of the alleged oc¬ 
currence is conclusively disproved it 
cannot but throw serious grounds of 
suspicion upon the whole of the prose¬ 
cution story, and I should not be pre¬ 
pared definitely to say that in the 
event of this witness being able clear¬ 
ly to show that this Wages war Prasad 
the applicant was not present at all 
at the scene of what took place but 
was in Calcutta at that time that such 
evidence would net militate very seri 
ously against the whole truth of the 
omplainant’s story. Under these 
circumstances I think that the proper 


course will be to set aside the decision 
of the Sessions Judge of the ^7th 
January last and to set aside the judg¬ 
ment of the Magistrate of Chapra of 
the 17th December last and to order 
firstly that the evidence of this Mr 
R. H. M. Rustomji shall if possible 
be taken on behalf of the accused 
Nageswar Prasad Singh. I do not 
pretend to be able to foresee in what 
way this evidence can be taken. It 
may be that this gentleman is now in 
a position in which he can and wlII 
come from Calcutta in order to give 
Lis testimony : on the other hand he 
may be still in such a state of health 
that a commission will have to be 
issued to take his evidence in the case 
at his own home. Secondly, that the 
Magistrate shall after, if possible, hav¬ 
ing taken this evidence, re consider in 
the light of that evidence (if it throws 
any light at all upon the matter) the 
case of ail those accused who were be¬ 
fore him. If he is unable for any rea¬ 
son to take or obtain the evidence of 
this Mr. Rustomji, I think that it is 
necessary that his report + o that effect 
and the reason for his failure should 
be submitted to this Court. 

Adami, J.—I agree. 

Case remanded. 
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D \wson Miller, C. j. and 
Mullick, J. 

Sri f'anta Prasad an </ others —Ap- 
pellen ts. 

v. 

Jay Sah and others —Respondents. 

Letters Patent Appeal No. 59 of 
1.920, Decided on 9th April 1924. 

(а) Evidence .4-'?, S. 115—To oppose joinder 
of parties preclad 1 s objection f>,r non-joinder' 
Civil P. 6 '.. 0 34 R. I—Civil t\ C. 0. 1. R. 1 

Where defendant in a redemption suit 
oppose! plaintiff s ap lication for joining other 
part-proprietors of the land in suit, aod court 
therefore rejected p'aintiff’s application, 

Held : defendants aftervvaros cannot attack 
the doc r ee on the ground of n n-joinder of 
parties . [P. 58 C. 1, 2] 

( б ) T P. Act., S. (JO —Part-ouner can redeem 

hole mortgage. 

There is nothing in S. 60 to debar the owuer 
) f a pirt of the equity of redemption from 
> tiering to redeem the whole mortgage. 

[P 58, G, 11 
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★ (c) Escheat—Land does not escheat to 
Crown unless it is a permanent interest — 
Otherwise it reverts to the landlords . 

There can be an escheat only of an absolute 
hereditary mokirrai tenure. [P. 59, 0. 1.] 

Harnarain Prasad —for Appellants. 

K. P. Jayaswal and S. Lai —for Res¬ 
pondents. 


. JAG Sah (Mullick, J.) 1925 

be allowed to urge the ground of non¬ 
joinder. Seeing that this was a suit 
for redemption the Court would cer¬ 
tainly have added the absent proprie¬ 
tors but for the opposition offered by 
the defendants. They cannot be 
allowed to attack the Court for doing 
the very thing which they wanted 
it to do. 


Mullick, J.— -This appeal arises out 
of a suit for redemption in respect of 
a small parcel of land which is said 
to have been the occupancy holding 
of one Kunj Behari Das and to have 
been mortgaged by him in 1852 to 
the ancestor of the defendants. The 
estate in which the land fell has by 
reason of successive partitions been 
parcelled cut into a number of other 
estates bearing different tauzi num 
bers but the land in suit has remained 
joint and is the property of the pro¬ 
prietors of the various estates which 
have been carved out of the parer t 
estate. The plaintiffs represent only 
some of those p? oprietors and one of 
the points raised in this appeal is that 
unless all the proprietors interested 
in the land are joined this suit for 
redemption cannot proceed. This 
point however will be considered 
later. 

Kunj Behari having died without 
heirs the plain tills claim that the 
occupanoy holding has reverted to 
the proprietors and that they as part- 
owners.of the equity of redemption are 
entitled to redeem the property from 
the defendants. [Here his Lordship 
traced the course of the litigation in 
the lower courts.] 

In appeal before us three points 
have been taken. The first point is 
that the proprietors of all the estates 
who own a proprietary interest in 
the land in suit should have been 
joined and that the suit cannot pro¬ 
ceed in their absence. It appears, 
however, that on the 23rd August 
1919 an application was made by the 
plaintiffs to implead the absent pro¬ 
prietors. The defendants opposed 
that application and on the 8th Sep¬ 
tember 1919 the Munsif declined to 
grant the prayer. Ia these circum¬ 
stances it does not appear to me rea¬ 
sonable that the defendants should 


The next point is whether the 
plaintiffs are entitled to redeem the 
whole mortgage. It is said that the 
defendants are the co-sharers of the 
plaintiffs in the land in suit and that 
if the plaintiffs have succeeded to the 
mortgagor’s interest, the defendants 
too have succeeded to that interest 
jointly with them to the oxtent of 
their share. It is, therefore, con¬ 
tended that the mortgage has been 
extinguished to the extent of the pro¬ 
prietary interest of the defendants 
and that the plaintiffs cannot be 
allowed to redeem the whole mort¬ 
gage. Now the law on this point is 
contained in S. 60 of the Transfer of 
Property Act, and it has been re¬ 
cently explained by the Privy Coun¬ 
cil in Mirza Yad Ali Beg v. Tuka 
Ram (25 C. W. N. 241). There isj 
nothing in S. 60 to debar the owner 
of a part of the equity of redemption 
from offering to redeem, the whole 
morrgage. Indeed some earlier cases 
following Ahmad Ali Khan v. Jawahir 
Singh (S. D., N. W. P. 425) have laid 
down that mortgagor is bound to 
offer to redeem the whole. The 
matter is further complicated in cases 
where the property is joint and in¬ 
divisible and the transferee of a 
portion of the equity of redemption 
cannot point to any defined share 
as his. The Bombay High Court 
have held that one of several co-par¬ 
ceners may redeem the whole pro¬ 
perty leaving it to the mortgagee 
who has purchased a portion of the 
equity of redemption to have his 
rights ascertained and defined in a 
suit for partition: Bhikaji v. Laksh- 
man (15 Bom. 27 note) I think, 
therefore, there can at least be no 
objection to a suit by a part-owner of 
the equity of redemption for the re¬ 
demption of the whole mortgage, 
and it is for the mortgagee to object 
to such redemption so that the equi¬ 
ties might be investigated. No ob- 
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jection was however made by the 
defendants at any stage of the pre¬ 
sent case in the Courts below ; nor 
was the objection taken in the memo¬ 
randum of appeal before Mr. Justice 
Ross or in the memorandum of appeal 
before us The ground is now taken 
for the first time by notice served 
upon the respondents to day, not¬ 
withstanding the rule of this Court 
which prescribes that additional 
grounds to a memorandum of appeal 
can only be taken with the permis¬ 
sion of the Court. The ground in¬ 
volves a mixed question of fact and 
law, and, in my opinion, it is impos¬ 
sible to investigate it at this late 
stage The defendants therefore 
cannot be allowed to urge that a part 
of the mortgage security has been 
extinguished and that the decree for 
the redemption of the whole is wrong. 

The third point is the substantial 
point which was argued before Mr. 
Justice Ross. It was urged before 
him that the Crown g t no title to 
the property by escheat. Mr. Justice 
Ross found that the p operty was the 
brit tenure of Kunj Behari. The Sub¬ 
ordinate Judge in the Court of first 
appeal had found that the property 
was the rent free tenure of Kunj 
Behari D&s under the maliks of the 
village and he apparently considered 
that such a finding was sufficient to 
justify an escheat. Mr Justice Ross, 
however, correctly points out that 
[there could be an escheat only of an 
[absolute hereditary mokarrary tenure 
and that although the tenure here 
might be hereditary and rent free 
Jthere was no evidence that it was 
permanent. Our attention has been 
drawn to the glossary of terms used 


in the survey and settlement pro¬ 
ceedings in Bihar and Orissa which 
shows that * brit tenure is a service 
tenure and it is urged that this de¬ 
finition is sufficient to allow an infer¬ 
ence of permanency to b? raised. In 
my opinion the inference if any is 
exactly the other waj. A service 
tenure is not necessarily permanent 
and until the defendants can show 
that Kunj Beh&ri held the land in 
perpetuity they cannot succeed. In 
our opinion the judgment of Mr. 
Justice Ross on this point was right 
and the landlords were entitled to the 


reversion of the land upon the death 
of Kunj Behari Das. The decree 
therefore for redemption should, in 
my opinion, be maintained. 

A point was taken as to that part 
of the decree which directed tho as¬ 
sessment of mesne profits. It was 
contended that the plaintiffs were 
not entitled to mesne profits from the 
date of the suit. The plaint, how¬ 
ever, contains an allegation that 
before the suit th plaintiffs had 
tendered the redemption money se¬ 
veral times to the defondants. That 
allegation is not denied in the written 
statements and in the circumstances 
the plaintiffs are entitled to mesne 
profits which they assess at Rs. 10 
from the date of the suit. The result 
therefore is that the appeal is dis¬ 
missed with costs. 

A pj eal dismissed 


& & 1925 PATNA 59 

Jwala Prasad and Kulwant 

Sab ay, JJ. 

Parmushwar Pandey an<i another — 
Defendants—Appellants. 

v. 

Raj Kishore Prasad Narayan Singh — 
Plain tif —Respondent. 

F. A. No, 317 of 1921, Decided on 
27 1 h May 1924. against a decree pass¬ 
ed by Addl Sub. J. of Gaya, D/- 10th 
August, 1921. 

*(aj Civil P. C., 0. 84. R. i ,—No i-joinder 

of v ie or tiro persons should nit defeat vuit 
against parties actually bef re ourt — Mart- 
g lye hav 1 g been 7nude by manager of Hindu 
joint family, is not lm<i for non-jAnder 
of one or two members of the family, where 
oth'-rs ure j ins ’—Hindu Liu—Jo ini family. 

Fa ure to add one or two pe:s n* whose 
intere t may be adjudicated upon *>h >u)d not 
have the effect ot ao'ta ing the suit if the 
Court, in their absence, can deal with the 
mat ers in controversy so iar as regards the 
right .«nd interests of the parties actually 
before it. t P. 63, C. 2. P. 61, C. 1.] 

^here the bond was executed by the 
kartas of the family a;d tie suit was for 
eniorcement of tie mortgage against the j oint 
family impleading the kirtas of the family 
a.id other members wbese existence was 
k..own to the plaintiffs. 

Held, the con-joinder of two members of 
family could not defeat the suit against 
all. IP. 60, C. 2, P. 61, C. 1.] 
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^ ^ (6) Hindu Law—Joint family — Ma¬ 
nager debts by■—Creditor should prove 
necessity for rate of interest as well as for 
principal sum , as against other Co-parceners . 

When a contract entered into by a head 
member is sought to be enforced against the 
otffcer members on the ground of necessity, it 
must be shown not odIv that there was neces¬ 
sity to borrow the principal sum but also for 
the rate of interest agreed upon; in other 
words, that it was impossible for the karta or 
head member to obtain loan for family neces¬ 
sity at a rate of interest lower than that 
agreed upon. The question of necessity is one 
of fact, and as in the case of principal debt 
so in the case of interest necessity has to be 
proved by evidence. [P 61 0 2 P 62 0 1] 

(c) jP, P m Act. t S t 61 — In absence of special 
contract otherwise , consolidation in the tame 
decree , of amounts due under several mortgages 
is illegal. 

Where there is no specific contract on be¬ 
half of the parties with regard to consolida¬ 
tion the consolidation of several mortgages and 
amounts due under them, in the same decree is 
illegal. [P 63 C 2] 

j ‘Sultan Ahmed , S. M. Mullick and 
Kail asp ati—foi Appellants. 

P. K. Sen , R. C . Bhaduri , Guru 
Saran Prasad , A . Prasad , and Raghu- 
nandan Prasad —for Respondent. 

Jwala Prasad, J.—This is an ap¬ 
peal against a decree passed by the 
Subordinate Judge of Gaya, dated the 
10th August, j 921, in a mortgage 
suit. That decree is based upon three 
mortgages: 

(1) dated the 20th July 1916, for 
Rs. 1,500 

(2) dated the 24th March 1917, for 
Rs. 33,000 and. 

(3) dated the 12th November 1917, 
for Rs. 8.000 

The first bond was executed by 
defendants Nos. 1 to 3; (he second 
wets executed by defendants Nos. 1 to 
4, the defendant No, 4 being son of 
defendant No. 2; and the third was 
executed by defendants Nos. 1 to 5, 
defendant No. 5 being son of defen¬ 
dant No. 1. Defendants Nos. 6 to 8 are 
subsequent mortgagees. Defendants 
Nos. 4 and 5 are minors, Defendant 
No. i it the karta of the joint family 
of defendants Nos. 1 to 5, defendants, 
l to o being brothers. In all the three 
bonds the properties described in 
Schedules I to VI.I attached to the 
decree are mortgaged, and property 
No. VIII is mortgaged only in the 
third bond. The defendant Nos. 1 to 
3 did not enter appearance. The suit 


was resisted by defendants Nos. 4 and 
5 only, and upon the pleas taken by 
them in their written statement the 
following issues were framed in the 
Court below:— 

1. Is the suit ai framed maintainable? 

2. Is the suit bad for defect of party? 

3. Are the bo ds in suit genuine, valid and 
for consideration? 

4. Wes the money under the bonds in suit 
advanced for legal necessity and for the benefit 
of the family? 

5. Were the defendants Nos 4 and 5 born at 
the time of execut on of the bmds, dated 20th 
July 1916? Was defendaut No. 5 born at the 
t me of the execution of the bond, dated 24th 
February 1917? 

6 Are the rates of interest high and un¬ 
conscionable? Was there any necessity for 
such rates of interest? 

7. Had the defendants Nos. 1 to 3 autho¬ 
rity to mortgage the properties covered by the 
bond in suit? 

“8, To what relief, if any, are the plaintiffs 
entitled? 

All these issues were decided in 
favour of the plaintiffs and against 
the defendants, with the result that 
the entire claim of the plaintiffs was 
decreed. Defendants Nos, 4 and 5 
have come to this Court in appeal. 

The appeal is directed against 
bond no. 2 only. It is urged that 
the suit is bad on account of two 
members of the defendants’ family, 
Bootan Pandey and Rambilas Pandey, 
sons of defendant no. 2 Madho 
Pandey not having been impleaded in 
the suit. Their existence came to 
light in the evidence of Jadu Singh, 
the last witness on behalf of the 
defendants, who stated towards the 
end of his examination-in-chief that 
Madho Pandey has got three sons 
Parmeshwar, Bootan and Rambilas. 
No doubt, in the written statement 
it was alleged that the suit was bad 
for defect of parties, but in what 
manner this was so was not disclosed. 
There is no reason why the plaintiffs 
would not have impleaded the said 
persons as parties if they had know¬ 
ledge of their existence. It is how¬ 
ever, immaterial for the purpose of 
this case whether they were made 
parties or not, for the suit cannot be 
dismissed on that ground alone. The 
bond was executed by the kartas of 
the family and the suit was obvious¬ 
ly for enforcement of the mortgage 
against the joint family impleading* 
the kartas of the family and other 
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members whose existence was known 
to the plaintiffs. No doubt, all per¬ 
sons whose rights and interest may 
be adjudicated upon and determined 
in the suit ought to be added as par¬ 
ties under Order I, rule 9, read with 
Order 34, rule 1, of the Civil Pro 
cedure Code, but failure to add one 
or two persons should not have the 
effect of defeating the suit if the 
Court, in their absence, can deal with 
the matters in controversy so far as 
regards the rights and interests of the 
parties actually before it. Sucli was 
the view taken by this Court in the 
case of Sital Prasad Ray v. Asha 
Singh (1) 

It is then said that the defendant 
No. 4 was in existence at the time 
when the first bond was executed and 
that he should have joined in that 
bond. Similarly, it is said that defen¬ 
dant No. 5 was in existence at tho 
time when the second bond was exe¬ 
cuted and he ought to have been 
joined in the execution of that 
bond. The bonds were executed 
by the kart as of the family and were 
for family necessities, such as, for 
payment of antecedent debts etc. It 
was not necessary to join all the 
members of the family in the execu¬ 
tion of the bonds in question. It is 
not very clear either upon tho finding 
of the Court below or upon evidence 
as to whether defendant No 5 was 
born before the second bond was 
executed. The learned Subordinate 
Judge having seen the boy is of opi¬ 
nion that he was not more than four 
years of ago. If his estimate is cor¬ 
rect, then he was born subse¬ 
quent to the execution of the 
second bond. He has, however, not 
referred to any evidence in the case. 
The evidence thac has been, placed 
upon the point is not convincing. 
The horoscope of tho boy has not 
been produced. The witnesses on be¬ 
half of the defendants are not quite 
competent to depose to the date of the 
birth or the exact age of the boy. 
It is, therefore, difficult to fix the age 
of the defendant Nc. 5, and I would 
leave the matter as it is for,as observ¬ 
ed above, nothing hinges upon that 
matter. 

(1) 1922 Pa.na 651 = 2 Pat. 175= 1*23 
P. H.C. C. 326. 


Next it is contended that the rate 
of interest mentioned in tho bond is 
high and unconscionable, and that 
there was necessity for agreeing 
to such a high rate of interest. Defen- 
u&nts Nos. 1 to 5 being the executants 
of the bond cannot question the rate 
of interest voluntarily agreed to by 
them and inserted in the bond in ques¬ 
tion; but the appellants, defendants 
4 and 5, being minors can question tho 
authority o' the /carta or head 
member of the family to enter into 
a contract with regard to the rate of 
interest so as to be siinding upon them 
unless it was shown that the high 
rate of interest agreed upon was 
necessitated by the circumstances of 
the family. In other words, they can 
throw the onus upon the plaintiffs to 
prove that the iate of interest agreed 
to was the proper rate of interest 
chargeable in the market. There is no 
evidence on the record as to what was 
the commercial rate of interest and, 
therefore, it is contended on behalf 
of the appellants that the rate of in¬ 
terest mentioned in the bonds should 
not bo allowed The debts incurred 
by means of the bonds in question, 
were for the purpose of paying off 
antecedent debts. Those debts have 
been detailed in the bonds in question. 
Ifc would appear from an arithme¬ 
tical calculation that the debts paid 
off by the second bond carried in¬ 
terest at the simple rate of interest, 
viz.. Re. 1-2-0 to Rs. 2 per cent , per 
mensem. It would seem that the rate 
was rising from 1911, and in or about 
the years in suit the rate of interest 
rose to 2 per cent, per mensem. The 
law on the subject was reviewed by 
me in tho case of Mahadeo Prasad v. 
Bissessar Prasad (2). It will not be 
profitable to repeat the reasons 
advanced by me in that judgment. 
It will be sufficient to say that when 
a contract, entered into by a head 
member, is sought to be enforced 
against the other members on the 
ground of necessity, it must be shown 
not only that there was necessity to 
borrow the principal sum but also for 
the rat9 of interest agreed upon; in 
other words, that it was impossible! 
for the /carta or head member to 
obtai a loanfor _family necessity at 

(2) 1921 Pat na 71 = 2 Pat. 488= 4 P.Lf.T. 7Q7 
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a rate of interest lower than agreed 
upon. The question of necessity is 
one of fact, and as in the case of a 
principal debt so in the case of in¬ 
terest necessity has to be proved by 
evidence. In the circumstances of 
that case, and for the reasons given 
by me, I reduced the rate of interest 
from Re 1-4-0 per cent per 
mensem with six monthly rests 
to 1 per cent per mensem simple rate 
of interest vide also Ram Bujhawan 
Prasad Singh v. Nathu Ram (3). 

Therefore, if we were to apply the 
principle laid down by the Privy 
Council and referred to above to the 
facts of the present case, we can at 
best cut down the compound interest 
and allow only simple interest at the 
rate varying from Re. 1-2-0 to Rs. 2, 
probably the latter- But the rate of 
simple interest of Re. 1 per cent, per 
mensem even does not seem to appre¬ 
ciably relieve the defendants of the 
burden of the debt. The first bond car¬ 
ried interest at Re. 1 percent, per men¬ 
sem with six monthly rests; the second 
bond carried interest at 14 annas per 
cent, per mensem with eight monthly 
rests and the third bond carried inte¬ 
rest at Re, 1-2-0 percent, per mensam 
with three monthly rests. In this 
case we are concerned only with the 
second bond the rate of interest 
wherein is 14 annas per cent, per 
mensem with eight monthly rests. 
This loan of Rs. 33,000 was advanced 
on the 24th March, 1917, and on the 
date of the suit, the 23th November, 
1919. the interest came t > Rs. 10,165- 6-5 
and on the due date fixed for payment 
by the decree of the interest amount¬ 
ed to a further sum of Rs. 10,610-1-0 
calculated from the date of suit up to 
the date fixed for payment in the 
decree. The interest allowed accor¬ 
ding to the bond rate has worked out 
at a little over 12 per cent, per annum. 
This is not a high rate of interest in 
consideration of what used to be the 
rate of interest on the previous 
loans mentioned in the bond. The 
rate of 14 annas per cent, per men¬ 
sem with eight monthly rests does 

(3) 1923 P.C, 37 = 2 Pat, 285 = 50 I. A. 14 = 4 
P.L.T. 29 = 32 M.L.T 129 = 44 M.L.J. 615 = 

25 Bom. LR. 568 = a923) M.W.N 382 = 38C 
L. J, 25 = 28 O.W.N. 446 = 18 M.L.W. 767 = 1 
Pat. L,. R. 445 = 4 L, R. P. C. 75 (P. O.) 


not appear to be excessive, and, there¬ 
fore, no case is made out for reducing 
the rate of interest. 

It is then contended that the plain¬ 
tiff’s have failed to show legal neces¬ 
sity for a portion of the loan advanced 
under the second bond. Taese sums 
are: (1) Rs. 2,130 said to have been 
pair in cash to the executants at the 
time the bond was executed; and (2) 
Rs. 713 received in cash also by the 
executants subsequently, Now, the 
bond was executed in order to pay off 
the debts amounting to Rs. 30,870, and 
Rs. 2,130 was taken in cash. The 
sum of Rs. 30,000 was left with the 
mortgagee io pay off the prior debts 
mentioned in the bond. However, in 
making actual payments the mort¬ 
gagee had to pay something more 
than the sums stated in the bond. The 
total sum paid by the mortgagee to 
the creditors is Rs. 22,261 leaving a 
balance of Rs 8,60.1 with hi n. Out 
of this he paid to creditor Khub Rai 
Rs. 700 Rs. 1,02 5-7-3 to the mort¬ 
gagors for tilalc ceremony in connec¬ 
tion with the marriage of the daugh¬ 
ter of defendant No. I, and Rs. 93-7-8 
was taken by them in cash for expen¬ 
ses, leaving a balance of Rs. 6,790, 
out of which the mortgagors paid Rs. 
6,077 towards the decreed debt of 
Durga Prasad, and Rs 713 was spent 
by them. 

The learned Subordinate Judge says 
the object for which the loin was 
taken was to pay off the antecedent 
debts specified in the bond, and the 
creditor is not required to prove that 
the money advanced was actually 
apolied for those purposes. There¬ 
fore he holds that the appellants are 
not entitled to call upon the plaintiff 
to prove the necessity for Rs. 731, 

As to the cash amount of Rs. 2,130 
taken by the mortgagors at the time 
of the execution of the bond, th9 

learned Subordinate Judge says that 

a portion of this money was spent for 
the price of stamp and scribe’s fee. 
The details of these have not been 
given by the Subordinate Judge, but 
this would come to Rs. 00 to Rs. 400* 
There is certainly no proof of this 
sum having been taken for family 
necessity. Mr. Sen on behalf of the 
respondents relies upon the cases of 
Sinnachami v. (I. A. R. Ramasamy 
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Chettiar (4), tfawab Nazir Begum v. 
Ran Raghunath Singh (5) Biswanath 
Pershad Mahta v. Jagdip Narain 
Singh (6) and Makar a; a Sree Rao 
Sir Venkata Swetachelpathi Ranga Ran 
Bahadur Garu v. Raja Kaminayani 
Bangara Kumar a Ankappa Nay ant m 
Garu (7), and contends that the major 
portion of the debt has been proved to 
have been raised for tlie purpose of 
paying off antecedent debts and 
family necessity and the want of 
proof with respect to a small sum of 
about Rs. 2,000 will not invalidate 
the debt so as to exonerate the defen¬ 
dants from the liability of the same. 
We are, however, relieved from ente¬ 
ring into that question, for it appears 
that the appellants are bound to pay 
the debts in question incurred by thei^ 
respective fathers. The personal lia¬ 
bility of the executants of the bond 
still subsists inasmuch as the suit tor 
personal liability is not barred by 
limitation. The learned Counsel* 
who appears on behalf of the respon¬ 
dents, concedes this point and says 
that practically there will be n) gain 
for his clients even if it were held that 
the family necessity with regard to 
those sums has not been established 
by the plaintiff. The aforesaid points, 
although strenuously urged on behalf 
of the appellants, have towards the 
close of the case been wholly aban¬ 
doned for they h-ve seen that no 
practical good could accrue to them 
even if those points prevailed. We 
have, however, thought it desirable to 
go into those points to give our own 
decision instead of relying wholly 
upon the admission ol the lawyers 
appearing on behalf of the appel¬ 
lants. We think that they are per¬ 
fectly right in the circumstances of 
the case in having abandoned those 

points. 

The last point urged by the appel¬ 
lants, however, appears to be substan¬ 
tial. This is as regards the fram e of 

(4) U9121 10 M. L. T. 463 -(1911) 2 M. W. N, 

539 = 13 1. C. 7 = 22 M.L.J. 85. 

(5) 11918-19141 All. 571= 16 I. A. 145 = 36 M. 

L. J. 521 = 23 C W.N. 700 = 26 M. L. T. 40- 

17 A.L.J. 591 = 21 Bom L.R. 481 = 30 C.L.J. 

86 = 11 L.W. 188 = 50 1.0. 434 = (1919) M W. 

N. 498 (PC) 

(6) [1913) 40 Cal. 342 = 17 1. C. 577= 17 C. W. 

N.1025. 

(7) [1912)35 Mad. 108 = 9 M.LT. 155 = (1911; 

M. W.N. 101 = 21 M.L.J. 593 = 8 I. C. 860. 


the decree. The decree in question 
has consolidated the amounts due 
under all the three bonds in suit and 
has made all the mortgaged properties 
liable for the same. It must be re¬ 
membered, as observed above, at the 
outset, that the properties nos. 7 and 
8 were not at all mortgaged in the 
first and the second bonds. The con¬ 
solidation of all the debts in the 
manner that the learned Subordinate 
Judge has done impedes the right of 
redemption of the mortgagors. This 
is contrary to the provisions of Order 
34, rule 2, and is also contrary to 
section 61 of the Transfer of Property 
Act. There is no specific contract on 
behalf of the parties with regard to 
consolidation, and in the absence of 
such a contract the consolidation is 
illegal. Mr. Sn referred to certain 
English cases on the point, namely, 
John Jennings v. Edwin Jordan and 
John Price (8). This ruling has no 
application after the Conveyancing 
Act was passed in England. S. 17 of 
that Act purports to abolish the con¬ 
solidation of mortgages. Similarly, 
S. 6L of the Transfer of Property Act 
abolishes the consolidation of mort¬ 
gages, and we are bound by the Trans¬ 
fer of Property Act in force in this 
country. 

I therefore hole that the decree as 
framed is illegal and not capable of 
execution. The decree is accordingly 
set aside, and a fresh preliminary 
decree must be prepared in accordance 
with law. The rate of interest up to 
the date of grace fixed in the decree 
of the Court below will be at the bond 
rate, and the rate of interest after 
that will be 6 per cent per annum on 
each bond up to the date of realiza¬ 
tion. 

There should bo a direction in the 
decree that the properties nos. 1 to 6 
should be sold first in their serial 
order and the sale proceeds thereof 
should be utilized for satisfaction of 
the debts due under the several bonds 
in order of their priority, and that 
properties 7 and 8 along with the 
share of propeity 3 in excess of that 
covered by the first mortgage will be 
sold list of all, and the sale proceeds 
thereof should be utilized for payment 
of the d^bt, if any, due under the 

(8) [1881)6 Ap.Cas. 6y8. 
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second and bonds in order of priority. 
If the sale proceeds of only a few of 
the aforesaid properties is found to be 
sufficient to pay off the debts due 
under the three bonds, the remaining 
properties will not be sold. 

Kulwant Sahay, J.—I agree. 

Order.—Our attention has been 
drawn to certain clerical mistakes in 
the judgment It appears that pro¬ 
perties Nos. 7 and 8 were not at all 
mortgaged in the first bond but were 
hypothecated in the two later bonds. 
It also appears that the share in pro¬ 
perty No. 2 covered by the second and 
third bonds is a little less than that 
mortgaged by the first bond, that is 
4 as. 3 dams. 0 cowry, 9 bowries, 1 
phoury, 16 reories of property No. 2 
is mortgaged in the first bond, where¬ 
as 4 annas, 2 dams, 25 cowries, 18 
bowries, 3phoureis 4reoriesof property 
No. 2 is mortgaged in the second and 
third bonds. The share of property No. 
3 seems to be larger in the second and 
third bonds than that hypothecated by 
the first bond. The directions given 
in the judgment will, therefore, be 

modified as follows. 

Properties Nos. 1 to 6 shall be sold 
first in their serial order and the sale- 
proceeds thereof shall be utilised for 
satisfaction of the debts due under 
the several bonds in order of their 
priority, and that the properties Nos. 
7 and 8 along with any share of pro¬ 
perty No. 3 in excess of that covered 
by the first bond will be sold last of 
all and the sale-proceeds thereof shall 
be untilised for payment of the debt, 
if any due under the second and third 
bonds in order of priority. 

Appeal allowed. 
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JWd la Prasad and Kulwant 

Sahay, JJ. 

Devendra Nath G-hose and others— 

Defendants—Appellants. 

v 

Sambhu Nath Panday and others -- 
Plaintiffs—Respondents. 

Appeal from Original Decree No. 
23 of 1921, Decided on 28th March 
1924, from the Decision of Sub. J., 
of Dhanbad, D/- I4th August 1920. 


(a) Contract Act , S.74—Stipulation to pay 
enhanced interest . 

A stipulation that if default was made in 
paymeat of kishts, interest at 1 per cent, per 
month was to be paid aod if default was made 
fcr four kishts successively interest at Rs. 
3-2-0 per cent. per month was to be paid was 
held to be penal but was held to be reasonable 
compensation. [P 65 0 1] 

(b) Contract Act , S . 74 — Explanation — Re¬ 

trospective effect. 

Though the explanation was introduced 
only by the Amend ng Act of 1899, yet inas¬ 
much as it only exp'ains and illustrates the 
section as it had aheady been, so as to remove 
the doubt entertained in quarters, it is ap¬ 
plicable to contracts entered into before 
1899. [P 65 0 2] 

Sultan Ahmad , S. C. Mitra , B . N. 
Mitra and A. B . Mukherjee —for Ap¬ 
pellants. 

S . M. Mullick and N. N. Sen — for 
Respondents. 

Judgment.—This appeal arises out 
of a decision of the Subordinate Judge 
of Dh&nbad, dated the 14th August 
1920, in an action to recover royalty 
and commission due from Magh 1319 
to Pous 1325 B. S. in respect of coal 
fields in Mauza Tentulia, the coal 
covering an area of 175 bighas. This 
property belongs to the plaintiffs and 
defendants to 9, the plaintiffs hav¬ 
ing six annas share therein. Defen¬ 
dant No 1 is the representative of 
lessee of the said property, and defen¬ 
dants 2 to 4 are sub-lessees under de¬ 
fendant No. 1. This appeal has been 
filed by defendants 2 to 4 and the only 
question involved in it is as to the 
rate of interest which the plaintiffs 
are entitled to get from the defen¬ 
dants. This point is covered by 
issue No. 3 framed in the Court be¬ 
low and has been decided against the 
defendants. The plaintiffs clai n the 
interest at the rate mentioned in 
paragraphs 11 and 13 of the kabuliats 
(Ext. 5). Those paragraphs are as 
follows :— 

Paragraph 11. 

44 That whether the said coal is raised and 
sold or rot, I shall have to pay the sum of 
Rs. 1,750 as annual minimum royalty. I shall 
pay the said minimum royalty and commission 
equally in four k shts of the year i. e. in the 
months of Asar, Aswiu, Pous, and Chaitra. 

If I male default in payment of Kishts, I 
shall pay interest thereon at 1 per ceDt. per 
mensem, and if I do not pay the minimum 
royalty of any year, for four k shts successive¬ 
ly Ishall pay interest thereafter at R*. 3-2-0 
per cent. 
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Paragraph 13. 

“ Tha*. I shall pay after every sir months the 
commission, which will be due within the year, 
according to the account given in th* above 
paragraph 10, s ?., I shall pay ihe CDmmission 
which will be due fr. ra Baisakh to Aswin 
within the month of Kartic thereafter and 
the comraisiion which will bo due fnom Kar- 
tick to Ohaitra, within the month of Baisakh 
of the next year. At the time of thus paying 
the total amount of commission, I shall pay 
the remaining amount after crediting the 
amount, which will be paid up to that time 
on account of royalty. If I do not regularly 
pay the said excess amount of commission, I 
shall pay interest at Re. 1 per cent, per men¬ 
sem, and if I do not pay the amount of con- 
misiion due for a year within the month of 
Baisakh of t lie next y»ar. I shall pay inte¬ 
rest on the said unpaid amount at Rs. 3-2-0 
per cent, per meng 2 m,” 

The appellants contend that the 
enhanced rate of Rs. 3-2-0 per cent, 
per mensem mentioned in the afore¬ 
said clauses is penal and the plaintitfs 
are not entitled to the said rate. This 
contention is based upon S. 74 of the 
Contract Act. That section says : — 

“ When a contract has been broken, if a 
sum is named in the contract as the amount 
to be paid in case of such breach, or if tho 
contract contains any other stipulation by 
way of penalty, the party complaining of the 
broach is entitled, whether o' not actual 
damage or loss is p. ovea to have been ciussd 
thereby, to receive from the party who has 
broken the contract reasonable compensation 
not exceeding the amount so named, or as the 
case may be, the penalty stipulated for.” 

The following explanation has been 
added to that section by the amend¬ 
ing Act VI of 18^9. 

“Astipulation for iocreas'id interest from 
the date of default may be a stipulation by 
way of penalty.” 

This explanation has been further 
elucidated by the said Amendment 
Act by an illustration being added to 
the section, namely, Illustration, D 
which runs as follows : — 

A give* B a bond t\ r the payment of 
Rs. 1,000 with interest at 12 per cent, at the 
end of six months, with a stipulation that, in 
case of default, interest shall be cayable at 
the rate of 75 per cent, from the date of de¬ 
fault. This stipulation is by way of penalty, 
and B is only entitled to recover from A such 
compensation as the Court cons’ders reason¬ 
able.” 

The question as to whether an in¬ 
creased rate of interest after a de¬ 
fault made in the payment at the 
original rate of interest is or is not 
a penalty has been the subject of va¬ 
rious decisions. The Full Bench 
decision of the Madras Court in 
Muthukrishna Iyer v. Sankaralingam 
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Pillai (1) has summarised the autho¬ 
rities upon the point and has come to 
the conclusion that even when no in¬ 
terest is payable until default hut in¬ 
terest at an exorbitant rate is pay¬ 
able from the date of default the Court 
has power under S. 74 of the Contract 
Act IX of 1872 as amended to treat 
the latter stipulation as a penalty and 
award reasonable compensation in 
lieu of such excessive interest. 

Now, interest is payable by way of 
damage for the Pss sustained to the 
party who advances money to ano¬ 
ther. This damage may be the sub¬ 
ject of an agreement between the 
parties and at the time when the con¬ 
tract of loan is entered into the par¬ 
ties may fix a consolidated sum or 
merely a certain percentage on the 
amount advanced to be paid by the 
debtor as compensation to the lender 
on account of .is being o at of pocket 
with respect to the sum advanced by 
him as a loan. The latter way of 
fixing compensation is commonly 
known as interest on the loan. This 
is enforceable in law as an agreement 
between the parties, but over and 
above this in order to ensure pay¬ 
ment of loan at an appointed time 
the parties may further agree that an 
additional sum by way oi penalty or 
an increased rate of interest over and 
above that originally fixed would be 
payable by the defaulting debtor in 
case of breach of the contract to pay 
at the appointed time. The enhanced 
rate of interest may be chargeable 
either from the time the breach is 
committed or from any prior period. 
This kind of stipulation is said to be 
penal, and the creditor cannot as a 
matter of right enforce it in law. 
S. 74 in such a case gives power to 
the Court to interfere with the con¬ 
tract entered into between the par¬ 
ties, by empowering the Court to vary 
the amount fixed or the increased 
rate of interest by allowing only rea¬ 
sonable compensation. The section 
as it originally stood in the Act of 
1876 gave rise to doubt as to applica¬ 
bility of the section when the amount 
of compensation is not named in the 
contract as a fixed sum but an in¬ 
creased rate of interest on the loan. 

(1) 11913] 36 Mad. 219 = 13 M. L. T. 20-1S 
I. C. 417 = 24 M. L. J. 135 (F. B.) 


66 Patna 


Devendra Nath v. Sambhu Nath 1925 


One view was that the section would 
apply inasmuch as the enhanced rate 
of interest can be resolved into a fix¬ 
ed sum by a mere arithmetical calcula¬ 
tion and thus become a fixed sum 
named in the contract at the time 
the agreement is sought to he enfor¬ 
ced.’ Again doubts were entertained 
as to whether the section would apply 
only when the increased rate of inte¬ 
rest is payable from a date prior to 
the date of default or also whe¬ 
ther the increased rate of interest is 
payable only from the date of default 
and not from a ti me anterior thereto. 
There was no serious doubt entertain¬ 
ed as to the former stipulation being 
penal, and the Explanation and Illus¬ 
tration D quoted above were added in 
1899 to make it clear that the latter 
class of stipulation also is penal. 
These do not purport to make a new 
change in the law as enunciated in 
the sectioii as it stood in 1872, but 
only explain and illustrate it so as to 
remove the doubt entertained in some 
quarters. As a matter of fact, the 
provision in the main section is wide 
enough to cover the case contemplated 
in the Explanation and illustration D, 
not only the enhanced rate of interest 
becomes by a mere arithmetical cal¬ 
culation a fixed sum at the time the 
contract is sought ;o be enforced, and 
thus becomes the amount to be paid 
in case of such breach, but that such 
a stipulation would clearly come in 
the words of the section, 41 or if the 
contract contains any other stipula¬ 
tion by way of penalty.’’ 

Therefore the contention that the 
Explanation and the Illustration re¬ 
ferred to above do not apply to the 
present case, inasmuch as the kabuliat 
in question (tx 5) is dated 19tb April 
1895, that is to say. much anterior to 
the Amending Act of L899, has no 
force in it. No doubt, upon a plain 
construction of the clauses in the 
aforesaid kabuliat it will be manifest 
that the primary contract is to pay 
interest at one per cent, per mensem. 
It is only in case of default for suc¬ 
cessive four kists in a year that an 
increased rate of interest, namely, 
Rs. 3-2-0 from the dat-.> of default 
is payable. This increased rate 
of interest is to come into opera¬ 
tion only when a breach will be 


committed by the debtor in the 
primary agreement adverted to 
above. Therefore, to my mind, it 
appears that the primary contract 
between the parties is to pay interest 
at the rate of one per cent, per mensem 
and the secondary contract, depending 
upon certain events, is at an enhanced 
rate of Rs. 3-2-0 per cent, per mensem. 
S. 74 does not make a distinction 
between a primary and a secondary 
contract, but such a distinction seems 
to have been maintained and recog¬ 
nized in the various cases referred to 
in Muthukrishna Iyer v. Sankaralingam 
Pillai (1). Under the section, a stipula¬ 
tion for an increased rate of interest 
from the date of default may be a 
stipulation by way of penalty irres¬ 
pective of whether the stipulation 
happens to be the primary or the 
secondary contract. I have already 
observed that this Explanation was 
added in order to remove any doubt as 
to the increased rate of interest from 
the date of default being not consider¬ 
ed as a penal clause, for an increased 
rate of interest prior to the date of 
default was unquestionably always 
deemed to be a penalty. 

I have therefore no doubt in my 
mind that the increased rate of inte¬ 
rest, i.e. R*. 3-2-0 percent, per mensem 
stipulated for in clauses 11 and .13 of 
the kabuliat is a penal clause. The 
view is supported by the authorities, 
both English and Indian, referred to in 
detail by the Full Bench of the Madras 
High Court in the case of Muthu¬ 
krishna Iyer v. Sanharalingam Pillai 
11). Upon a true construction of the 
Section I have also arrived at the 
same conclusion, viz., that a stipula¬ 
tion as to increase 1 rate of interest 
such as the one we are considering is 
a penal one. But that does not deter¬ 
mine the question in hand. The 
section in the Explanation does not 
straightaway disallow all stipula¬ 
tions for compensation in the shape 
of fixed amount or an incraesed rate 
of interest agreed upon to be payable 
in case of breach of contract The 
section only makes such stipulations 
penal and empowers the Court to rip 
up the agreement between the parties 
and to award such compensation as 
the Courts consider reasonable in the 
circumstancas of the oase, not excee 
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ing the increased rate of interest 
agreed to between the parties. The 
contract between the parties fixes 
the limit beyond which no compensa¬ 
tion can be allowed. But the Court 
has power to reduce the compensa¬ 
tion mentioned in the agreement 
of the parties. We are relieved in 
this case from considering the ques¬ 
tion further from any other point of 
view. There is no suggestion that 
the contract was arrived at on account 
of undue influence, coercion or com¬ 
pulsion, misunderstanding or misre¬ 
presentation. It is admitted that the 
contract was willingly entered into 
between the parties. The simple 
question therefore is whether in this 
record there is sutficienc material for 
us to hold that the compensation 
named in the written agreement of 
the parties, namely, the enhanced 
rate of interest of Rs. 3 2-0 per cent, 
per mensem from the date of default 
is not a reasonable compensation. 
The parties have left the point alto 
gether in the dark-no evidence of 
what is the prevailing rate of interest 
in contracts of this kind has been 
adduced, nor has any evidence been 
given as to what is the reasonable 
compensation ordinarily allowed in 
the vicinity in respect of defaults 
committed by a debtor in not punc¬ 
tually paying the amounts of rents 
and royalties mentioned, in the ieate. 
We cannot, therefore, in this case 
regard the plaintiff's claim for im*reas¬ 
el rate of interest as unreasonable 
compensation for breach of the con¬ 
tract com raitted by the lesssor. 

Mr. Sushi! Madhab Mullick con¬ 
tends that the defendants are debarred 
from raising the question as to 
enhanced rate of interest being a 
penalty by reason of the previous 
decision in a suit between the plain- 
tiifs and the lessee. This contention 
is based upon Exhibit 7, a judgment of 
t*ie Subordinate Judge of Purulia, 
<hUe<l the 23rd February 1915. That 
was . a case brought by tne plaintiffs 
against Ch&ru Chandra Mitter pre 

**eces<or-in-interest of defendant No. 1 

9 le or iginal lessee. Tne defendants 
^ to 4, the appellants before us, were 
Hot made partus in that case and the 
suit was for recovery of royalty and 
commission from 13i4 to 1319. Issue 


No. 7 related to the point in consider¬ 
ation and ran as follows :— 

Is*ue No. 7...Is the aooouat stat3d in the 
plain, correct ? Is the tsrm as to payment of 
future interest by default a penal clause and 
hence not enforceable ? Caa plaintiffs get 
any in teres t.? 

At the nearing this issue was not 
pressed by tne defendants, and the 
Subordinate Judge recorded the fol¬ 
lowing finding : — 

“ Toe question whether tha s ipu ation of 
interest claimed is in the nature of penalty 
was n- t arv ued by the defendant's pleader 
and I fail to see how the clause abaut inte¬ 
rest. m the lea<e is in the nntu-e of penalty. 
I decide this qu s on against the defendant. 
Plaintiffs are entitled t> intoies: clamed. 
Vi f 21 0. L. J. 79 which reviewed all 
the oases on the subject that there is no hard 
and fa>t rule as to whit may or may not oe 
uaconscionable or extravagant. In this case 
the rate of interest i* not so ana is allow¬ 


able. 

T <e defendant Charu Chaodra Mitter appeal¬ 
ed to the High Court and in tue appeal (Exhi¬ 
bit 6) ttie question as t) the enhanced ra f .e of 
interest being penal was uot raised. That 
case was hoard analogously with cas j s brought 
by other co-sharers of the plaintiffs, and in 
those .^uitsthe lessee and tne sub-lessee and 
the . re9e..t defendants vere also parties and 
all the cases vere he-ird together anJ d spoaed 
of by one judgment. Mr. Muliick contends 
that a 1 thou go the defendants- :ppella its were 
not parties in tnat suit, yet they were fully re- 
pre-iei)tid by the lessee through whom they 
claimed ana consequently the d oision in that 
case would operate as re judicata no: only as 
agai: sfc the defendants as lessees hut also 
aga nst the sublessees. In support cf this 
correction he has referred us to Bigelow on 
Estoppel, page 158 ana the case of Hamid Ali 
v. Afukommai Nirerjj ima Mah (2). 

Mr Sul an Ahma j, on the other 
hand, on behalf of the appellants 
relies upon the case of Senhappaya v. 
V-nkatramana (3), and s iys that the 
view of Bigelow jeferrtd to above 
was not accepted. Phi- case is .nap- 
p lie able. In our opinion, the appei- 
lant> derived their title from the 
original lessees ana are bound by the 
decisi an against the lessees upon the 
point This will be so under the prin¬ 
ciples of res judicata enunciated in 
S. 11 of the Civil Procedure Cede. 

[The judgment then proceeded to 
consider matters n at essential for this 
report. The appeal was finally dis¬ 
posed of on terms settled by -,qc 
consent of the p irtios ] 


(2, 1920 Cal. 361. 

(3) [1910] 33 Mad. 459 = 1910 M.W.N 26 -5 
EC. 732 = 20 M L.J. 752. 
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Harihar Frasad Singh and another — 
Defendants—Appellants. 

T. 

Maharaja Kesho Prasad Singh — 
Plaintiff—Respondent. 


First Appeal No. 14 of 1021, Decided 
on 5th June 1924, against a decision 
of Addl. District J. ^of Shahabad.D/- 
1st November 1920. 


& % (a) Benami— Presumption exists that 

purchase is for benefit of person providing pur¬ 
chase money — But presumption is strong or 
weak according to circumstances and is rebut¬ 
table — Trusts Act , S. 82. 


Where property is acquired in the name of 
one person but the purchase price is paid by 
another, a presumption arises that the trans¬ 
action is one for the benefit of the person pro¬ 
viding tbe money. [6 M. I. A, 53, 42 I. A. *202, 
45 I. A. 97, 46 I. A. 1, and 1923 Cal 228. Ref. to 
But apart from the fact that the presump¬ 
tion is rebut able, its strength or weakness can 
only be gauged by reference to all the surroun¬ 
ding circumstances. IB* 80, C. 1, *2] 


Per Mullick , /.—It is true the payment of 
the consideration money is not everything in 
a case of Benami. But after 'all it is a ques¬ 
tion of fact whether the payment of the 
money was a gift o* a transaction for the bei e- 
fit of tbe owner oi the money. There is no 
question of presumption or of onus of proot , 
the matter is simply one of balance °l®^ lde IJ CP - 

[P. 88, C. 2 ; P. 89, C. 3] 


Per Foster, J,—Where the cost of acquisi¬ 
tion has a double source and is only in part 
traceable to the plaintiff, the Court should, in 
the absence of a-i unambiguous criterion ot 
ownership take into consideration the eur- 
rourdirg circumstances, the position of the 
parties, and their relation to one another, the 
motives which could govern their actions, and 
their subsequent conduct including their deal¬ 
ings with cr enjoyment of the disputed pro¬ 
perty. Tbe re is do presumption on either side. 

1223 Cal. 228 ; 35 L A. VH ; 30 AH. 258 & 1* 
M. I. A. 433 Foil. IP..95, C. 2 ; P. 96, C. 1] 


(b) E tide nee Act , S. 11 — Self-Serving 
statements are admissible where they make 
relevant fact highly probable or improboblc 
or where they are res geestae (Contra Mullick 
J.)— Evidence Act, S. 21. 

Where the question is whether a per#on is a 
benamidar or real owner of property: 

Per Lauson Miller, C. J— Even self-serviDg 
statements made by the person are admissible 
under S. 11 if they render fact in issue highly 
probable cr highly improbable. 

\ P,r Mullick , J — A missions made bv the 
person in his own favour are not admissible. 


Per Foster , J. —Where the statements are 
made by the person in the course of his in¬ 
structions to his local agent who assists hint 
in acquiring the property they are admissible 
as res gestae, (P. 96, C. 1 

(o) Lower Burma Land and Revenue Act (II 
of 1876), S. 56—Only claims against Government 
are cognizable by Revenue Courts—Claims bet¬ 
ween rival proprietors or cultivators are cogni¬ 
zable by Civil Court. 

The claims and disputes referred to in the 
Lower Burma L^nd and Revenue Act, (II of 
1876), over w a tbe Civil Courts have no 
jurisdiction out which are under tne sole 
jurisdiction of the Revenue Courts, relate 
only to claims against Government and not 
to disputes between rival proprietors or 
cultivators. IP. 84, C. 1] 

* ( d) Possessory Title—Evidence of pay¬ 
ment of revenue and receipt of rent is prima 
facie evidence of hereditary title to zamin- 
dari but does not prove heirship to the last 
holder . 

Tbe proof of possessi n or receipt of rent 
by a person who pays the land revenue im¬ 
mediately to Government is prima facie evi¬ 
dence of an estate of inheritance in the 
case of an ordinary zamindari. The evidence 
is still stronger it it be proved that the 
estate has passed on one cr more occasions 
from ancestor to heir. 1 I. A. 268, IP. 85, C.2J 

But the mere fact that the plaintiff is in 
possession and pays Government revenue for 
the estate will not prove that he is the 
nearest heir of the last holder and if the 
property is tot an accretion to the Raj, 
he cannot succeed only upon his possessory 

title. IP. 93, C. 11 

* ( e) Impartible Estate — Income—Sav¬ 
ings—Property acquired by savings is separate 
proptrty of the holders. 

The income of an impartible estate is not 
so affected by its source that it should be 
assumed to lorm an accretion of the estate 
and property acquired by savings from the 
income of the impartible estate does not 
become a part of that estate but remains 
the separate [.rop rty of the holder. 1923 
P. C. 59 Foil. IP. 86, C. lj 

* (/) Limitation Act, S. 10 —Applicability 
to constructive trusts. 

Per Dawson Miller, C.J. — Where a perso 11 
directs another to acquire property for him 
(the person directing) and furnishes lome 
money for the purpose, but after some timo 
he withdraws frem the venture completely 
but the person directed continues his exer¬ 
tions and entirely as their result, acquires 
the property, there is only a constructive 

trust and S. 10 does not apply. 

IP. 86, C. 2;P. 87, C. 1] 

Per Mullick, J.- There is no trust at all in 
such a case and limitation begins to run from 
the date of tQe withdrawal of the principal^ 

* (g) Adverse Possession — Revirsioner 
Limitation Act , Art 14*J. 

ff the plaintiff's title *o the propert 
commences from the death of the previou 
full owner, limitation begins to run against 
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him frcm that date notwithstanding the 
estate maybe in the possession of the last 
full owner’ ?ow under a will which h 
had no power to make. IP &7 C 

4c 4c (Zi) Appeal —Lower Court's finding on 
facts is vot to be disturbed merely because a 
different view is also possible—^he lower 
Court's finding can only be disturbed by groof 
of its being wrong. 

Where a case tried by a judge without a 
jury comes to the Court of Appeal, the pre¬ 
sumption is that the decision of the Court 
below on the facts was right, and that pre¬ 
sumption must be displaced by the appel¬ 
lant- If he satisfactorily makes out that 
the judge below was wrong, then inasmuch 
as the appeal is in the nature of a re-henr- 
ing the decision should be reversed ; if the 
case is left in doubt, it is clearly tne duty 
of the Court of Appeal not to disturb the 
decision of the Court below. If all tiiat the 
appellant can show is nicely balanced calcu¬ 
lation which lead to the equal possibility of 
the jjgment on either the one side or the 
ether being right, be canrot succeed. (1890) 

1 Q. B. 38 and Seragi x.Alam W. N. 95, 109. 
Foil [P88C1] 

4c 4: (0 Limitation Act , S. 10-Erpress trust 
Can be proved by inferences from conduct of 
partus and without express dec oration — 

(Contra Foster , J.) — Trusts Art , S'. 5. 

Pit Mullicl: J — It is not necessary that an 
express declaration should be proved. In¬ 
ferences can be draw n ♦rom the cone uct of 
the parties sufficient to establish anexiress 
trust. (Contra Foster, J.) [P 89 C ; ] 

# 4c (j) Limitation Act, S. 10—Applies to 
trust oJ land to be. acquired in the future .— 
The absence of any prop rty at the date of 
creation af the trust does not ajf<ct the ap¬ 
plicability of 3.10. 

It is open to a porion to create a trust 
empowerii g another to go to a certain place 
for the purpose of ac 4 uring land for him 
and the iaud so acquired would become ves¬ 
ted in the trustee from the moment of its 
acquisition and the trust would fasten to 
that land exactly as if it had been vested in 
the trustee at the moment of the creation 
of -he trust. IP 89 C 2] 

4c 4c (A.) Trusts Act , S. 5 — Trust 
for the purpose of acquiring property 
for the benefit of the settlor — Settlor al¬ 
lotting certain sum of money for the pur¬ 
pose — Trust reserving power to settlor , to 
revoke trust after the money is spe d—Trust is 
valid and the refusal to further finance the 
work is valid revocation —// afterwards the 
trustee by his own exert ions acquires the pro¬ 
perty, no trust attaches to it and the beneficiary 
can t claim it — Trust Act , S. 78 — Evidence Act , 
S. 115. 

Per Mullick , J —Where a person asks 
another to acquire a certain property for his 
benefit i.e., for boDefit of the settlor and aUots 
a sum of money for the purpose but reserves 
to himself the power of revoking the trust 
after the amount is spent, the trust is a valid 
one and his refusal after the amount is spent, 
to further finance the work is a valid revoca¬ 
tion of the trust; and where, without any lack 
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of good faith, the trustee relying on the 
abandonment by the beneficiary acquires the 
property for his own benefit, no trust attaches 
to it. Kecch v. Sandford (17281 Case Temp 
King, 61 Dist. 1 Yn. C. 98, 11 Irish Equity 2 
Referred to. [P 91 C’ -T P 92 C 1 

Pc\ ostcr, J .—A authorises B his agent 

to take up a speculative business project, and 
allots a sum of money for an experimental 
trial thereof. When afier four years the 
money is exhausted, A refuses to furnish 
further expenses. B instead of relinquishing 
the project as he might, without consequent 
loss to himself or further lo»s to A, proceeds 
with it. After 12 year# of heavy exponditur 
of money with a great risk of loss B, and after 
his death his son, attain success, anu the 
adventure becomes profitable. Twelve years 
after this, during which the profits have been 
increasing year b> year, A’s heir comes into 
Court and claims the whole property with ai ! 
past profits minus B s capital outlay. In such 
a case the agency ceases on the principal's 
implied determination thereof l y refusing to 
furnish further expenses. After a prinepa 
ims refused to indemnify an cgent in the future 
in a speculative business committed to that 
agent, that principal caun; t be heard to say 
that the agency sub-iated. Kec:h v. Sandford 
and Ch. L. C. 635 and 19 Beavon 35b, 19 Tea. 
144. 13 L.J.Ch. 23S, De Gm. and Cr. 787, Inst. 
McNaughten's^Select Crises i n Ch. 29, 1900 A.C. 
293 and 2 H and T. W. 224 Fo 1. 

tZ) Burma Laws Act—Alienation of kind 
lease;! from Government. 

Where land is leased from the Government, 
in the absence of any provisions for forfeiture 
and re-entry, the transfer or legacy of the 
grant is no; vo*d. The transferee jr legatee 
may perhaps be ejected by the Government; 
but it does not fo.low that the transferee or 
legatee acquires title to the land. IP 92 C 2] 

(m) Evidence Act , S. 43 — Judgment between 
third parties. 

A judgment between the plaintiff and third 
parties ia not admissible thojgli the facts 
found therein may support plaintiff's title dis¬ 
puted in the present suit. [P 93 C 1] 

4c 4c (uj App.ai—When trial Court's 
opinion as to witness depend* not cn honesty of 
witness but on reason iu t acceptable to appeal 
Court , trial Court's finding on fact can be 
disturbed. 

It is with great hesitation that an appeal 
Court differs with the trial Court on its esti¬ 
mate of witnesses whom the trial Court has 
had an opportunity of seeing; but where the 
ojiciionof the trial Court depends not upon 
the honesty of the witness but upon reasons 
which the appeal Court cannot accept, it is 
ob7ioual\ the duty of the appeal Coirtto 
record its disagreement with the trial Court 
and to *»et aside the findings of fact arrived 
at by it, IP 91 Cl, 2] 

4t (o) Contract Act , S. 2 (d)— Cc mpromise of 
doubtful right is enough basis for agreement — 
Contract Act , S . 25. 

If an agreement is entered into upoa a 
supposition of a right or of a doubtful right 
it shall be binding. The compromise of a 
doubtful right is a sufficient foundation for an 
agreement. 1 Atk. 2, Foil. 5 H.L. 85 Dist. 

[P 94 C 2] 
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* * (p) Trusts Act, S. 88—Applicability. 

Per Mullick and Foster , JJ.—A trustee who 
relies on abandonment of the trust by the 
beneficia y ard acquires property by his own 
exertions need cot hold it as a trustee but may 
bold it for his ovn benefit. Keeih v. Sardford 

Dlst - [P 98 C. 2] 

( q ) Contract—Agreement—Where terms are 

being negotiated and a document is contemplat¬ 
ed to be signed, parties are not bound till the 
signing of the document. But in absence of in¬ 
tention to sign such document the princiole 
does uot apply, 

Where parties are cegotiating aato the term® 
of an agreement a^d it is contemplated that a 
wrtten document shall eventually be signed 
everything which takes place until the docu- 
meat is finally signrd amounts merely to 
negotiation. But where at the time of agree¬ 
ment it was not contemplated that any docu¬ 
ment should be signed, the principle does not 

appl y- [P. 83, C. 2| 

(r) Limitation Act , Arts. 140 and 141- 
Possessor g title. 

A Plaintiff who relies solely on h*s posses¬ 
sory title and cannot prove his title to succeed 
to the last holder of the estate cannot invoke 
the aid of Art. 140 or 141. [P. 93, C. 1] 

Hasan Imam , P. C. Manuk , A. Sen, 
B. B Lai , Jo far Imam , S. N. Fnlit , 
Parmeshwar Day of P. C Ray , 
Rajendra Prasad , Shiveshwar Dayal , 
Mahabir Prasad and Aicadh Bohary 

liar an f or Appellants. 

Asutosh Mukerji with Sid tan 
Ahmad , Rai Guru Sharon Prasad and 
Anugrah Nf train Sink a — for Respon¬ 
dents. 

Dawson Miller, C J.—The suit 
out of which this appeal arises was 
instituted on the 29th April 191? by 
the respondent, the present Maha.re.ja 
Bahadur of Dumraon, -is plain:iit\ 
claiming posses <ion of an estate in 
Burma of considerable value aid a 
house and golden in Dumraon in tais 
province together with an account of 
the income and disbursements of 
the property and other subsidiary re¬ 
liefs. 


O ; _ 


The defendants, who arc the app._ 
lants in this appeal, are Rai Bahadur 
Harihar Prasad Singh and his minor 
son Ohandrauto Prakash Singh. The 
second defendant is added as he is 
joint in estate with his father but he 
took no active part i n the circum¬ 
stances out of which the suit arises, 
and i’* referring to the defendant or 
appellant in this judgment th6 first 
defendant alone will be indicated. 


Shortly stated, the ground upon 
which the plaintiff’s claim to the 
Burma property is based mat it was 
trust property acquired and held by the 
defendant’s father Rai Bahadur Jai 
Prakash Lai as trustee for the Dum- 
raon Raj of which he was the Diwan 
during the life-time of the late Maha¬ 
raja Sir Radha Prasad Singh Bahadur 
and that the defendant, as his father’s 
legal representative, acquired the 
same in the capacity *of trustee for 
the Raj on his father’s death in 1897. 
The plaintiff claims that he is entitled 
not only to posssession {of the pro¬ 
perty but to the profits arising there¬ 
from since its acquisition in the year 
1889. The property claimed in Dum- 
raon consists of (1) a dwelling house 
and out houses described in schedule 
C of the plaint and (2) a garden with 
certain buildings erected thereon un¬ 
connected with the house aforesaid, 
and described in Schedule D of the 
plaint. With regard to the former it 
is alleged that the house and out¬ 
houses were constructed partly on 
kkas land of the Dumraon estate and 
partly on pieces of adjoining land pur¬ 
chased from time to time by the Raj 
in the name of Jai Prakash Lai as a 
suitable residence for the Diwan, and 
that the same were constructed, re¬ 
paired and maintained solely at the 
expense of the Raj. As to the garden 
wii n the buildings therein described 
in Schedule D, the allegation is that 
they were laid out and built on hhas 
land of the Raj and adjoining pieces 
of land purchased by the Raj in the 
name cf Jai Prakash Lai and that ail 
the cost of erection and layirg out 
and maintaining the buildings and 
garden were paid from the Raj trea¬ 
sury fer the use of the Diwan and 
guests of the Raj. It is not now con¬ 
tended that Jai Prakash Lai was a 
trustee in respect of this property. 
Both the Burma estate and the Dum¬ 
raon property have been in possession 
of the defendant- since his father’s 
death in 1897. 

Different considerations arise with 
regard to the Burma estate and the 
house property in Dumraon and 
these will have to be considered sepa¬ 
rately. 

It will be convenient to deal first 
with the Burma estate. The main 
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issues for determination with regard 
to this estate may be divided broadly 
into three heads ; 

*• (1) was the property aoquired by Jai 
Prakash for his own use or as trustee for the 
Baj. (2) did the plaintiff and the defendant 
eoinpromise the olaim to the Burma estate in 
the year 1914, and (3) is the plaintiff’s olaim, 
if any, barred by limitation. 

These are the main issues in the 
case but certain subsidiary issues have 
been framed arising therefrom. There 
are also further issues which raise the 
question of the plaintiff’s title to the 
Dumraon Raj itself and his right to 
sue for the properties in suit as well 
as the jurisdiction of the Court to 
entertain the claim for the property 
in Burma 

A vast amount of evidence, oral and 
documentary, was placed before the 
trial Court, some of it irrelevant, a 
larger portion having a very slight 
bearing upon the relevant facts in 
issue and some of it quite worthless, 
while the examination and cross-exa¬ 
mination of some of the witnesses 
ha9 been carried to inordinate lengths. 
The result of this has been materially 
to lengthen the trial and to increase 
the difficulties of the appellate Court 
by making it necessary to wade 
through a mass of unimportant detail 
in endeavouring to weigh the material 
evidence in the case. 

The learned District Judge of Sha- 
habad before whom the case came for 
trial arrived at the conclusion that 
the land was acquired by Jai Prakash 
Lai and vested in him as trustee for 
the Raj and that the defendant as bis 
representative was bound by the trust 
and was precluded, by S. 10 of the 
Limitation Act, from pleading limita¬ 
tion. There is no direct evidence of 
the creation of a trust, nor indeed in 
the plaint is it alleged that the Burma 
property ever vested in Jai Prakash 
Lai. The allegations in paragraphs 8 
and 9 of the plaint are to the effect 
that the Diwan was deputed by the 
late Maharaja to proceed to Burma 
and apyly for and secure a lease of 
the land for the Raj using, if neces¬ 
sary, his own name as applicant for 
the lease ; that so acting and using 
his own name he made rthe appli¬ 
cation which was granted and that 
the Dumraon Raj, thenceforth became 
£he proprietor of the said land and 


entered into possession thereof through 
its servants. There was no direct 
allegation in the plaint that Jai Pra¬ 
kash Lai ever became a trustee of the 
property for the Raj, and the case 
now relied upon that the property was 
vested in him would appear to be ne¬ 
gatived by th*t part of the plaint 
which I have referred to. The case 
as made would appear to be the ordi¬ 
nary case of i bmami transaction in 
which the brnamidar acquired no in¬ 
terest in the property. The case is, 
however, somewhat complicated by 
the fact that when the grant 
was eventually made in the year 
1896 Maharaja Sir Radha Prasad 
Singh was dead, and Jai Prakash 
Lai was one of his executors under 
his will, a fact which is referred to 
in paragraph 12 of the plaint, which 
states that the lease was (xecuted 
by the Government of Burma in the 
name of the said Rai Jai Prakash 
Lai Bahadur, who was then the 
executor and trustee under the said 
will and was then in charge of the 
Dumraon Raj. The suggestion there¬ 
in contained apparently is that Jai 
Prakash Lai at that date took the 
lease as executor and trustee of the 
late Maharaja, in the particulars 
ordered to be filed under paragraph 8 
of the claim the plaintiff has further 
stated that Jai Prakash Lai was not 
only the agent and Diwan , but was 
on terms of trust and confidence with 
the Maharaja Radha Prasad who 
reposed tne fullest confidence in him, 
and that in pursuance of the ar¬ 
rangement mentioned in this para¬ 
graph and the settlement mentioned 
in parigr.?gh 9 of the plaint, Jai 
Prakash took the lease of the land 
in his own name as set out in para¬ 
graph 12 . The particulars given un¬ 
der patagrapli 9 of the plaint state 
that in pursuance of the arrange¬ 
ment mentioned in paragraph 8, Jai 
Prakash took possession for ana on 
behalf of the Dumraon Raj and con¬ 
tinued to be in such possession and 
that he kept a man of the name of 
Lain Ram Pande in charge of the 
Burma property. 

The fourth and fifth issues framed 
in the case before trial were as fol¬ 
lows :— 

(4) Did Rai Bahadur Jai Prakash Lai ac* 
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as agent, servant or trustee of Maharaja Sir 
Radha Prasal Singh Bahadur or of the 
Dumrao Raj in the matter of the acquisition 
of the said property and possession thereof? 

(5) Did Rai Bahadur Jai Prakash Lai ac¬ 
quire the property in his individual capa¬ 
city? If so having regard to his position in, 
and connect on with, the Dumraon Raj are 
the defendants entitled to retain possession 
of it ? 

Notwithstanding the somewhat 
vague language in which the plaint 
is couched the questions whether Jai 
Prakash Lai was in fact a trustee for 
the Kaj in the acquisition and pos¬ 
session of the Burma property and 
whether the defendant was entitled 
in such circumstances to plead limi¬ 
tation were fully dealt with before 
the learned Judge at the trial. 

As already stated there is no direct 
evidence as to the creation of the 
trust, and the main question on this 
part of the case is whether the in¬ 
ferences drawn by the learned Dis¬ 
trict Judge from the evidence are 
correct. 

He further found that no settlement 
of the dispute between the plaintiff 
and the defendant as to the Burma 
property had been arrived at in 1914 
as alleged by the defendant. On the 
other important issues in the case he 
also found in favour of the plaintiff. 
From this decision the defendants 
have appealed. 

The story of the acquisition of the 
Burma estate, which I shall first deal 
with, begins in the year 18^9 when 
Maharaja Sir Radha Prasad Singh 
Bahadur was the proprietor of the 
Dumraon Raj. His Diwan at that time 
was Rai Bahadur Jai Prakash Lai, 
the father of Rai Bahadur Harihar 
Prasad Singh, the present defendant 
and appellant. Jai Prakash Lai 
served the Dumraon Raj in one capa¬ 
city or other since the year 1859, 
when as a young man of about 19 or 
20 years of age he was appointed 
tutor to Radha Prasad Singh, then 
the heir to the Dumraon estate. By 
his ability and industry he had risen 
to a position of trust and responsibi¬ 
lity in the Raj affairs and at the 
time when the story opens he was, 
as Diwan , second only in importance 
to the Maharaja himself. He had 
also held important pulic offices. He 
had been Chairman of the Dumraon 
Municipality on more than one oc 


casion and in 1884 he was appointed 
a member of the Bengal Legislative 
Council. It is on record that by his 
skilful management he had material¬ 
ly increased the revenue of the Raj 
and brought it from a position of 
financial embarrassment to one of 
great prosperity. He was also instru¬ 
mental in carrying out works of 
public utility. His public services 
were recognised by the Government 
of India a few years later when in 
1892 be was made a Companion of 
the Order of the Indian Empire. His 
relations with the Maharaja appear 
to have been those one might expect 
to exist between a capable and faith¬ 
ful servant and a generous master. 
His services were recognised and re¬ 
warded by the Maharaja from time to 
time by grants of Mukarrari and 
ticca leases which added considerably 
to his income. It is important to 
bear these matters in mind as they 
appear to me to afford some guid¬ 
ance in determining the proper in¬ 
ferences to be drawn from the proved 
facts relating to the transactions 
which form the subject of enquiry in 
this case. There is nothing to sug¬ 
gest that in his dealings with the 
property acquired by him in Burma 
there was any attempt to conceal 
anything from the Maharaja, and 
indeed the evidence points, I think, 
conclusively in a contrary direction. 
It may not be out of place here to 
refer to the evidence of some of the 
witnesses who speak to his character 
and attainments. Mr. Sharfuddin, a 
former Judge of the Calcutta and 
Patna High Courts, said the Maha¬ 
raja had great faith in him. He was 
the directing hand in the affairs of 
the Raj. Mr. Skrine, the Collector of 
Shahabad, who knew both the Maha¬ 
raja and Jai Prakash Lai intimately, 
says vhat he was the maker of the 
estate. The Maharaja very often ex¬ 
pressed in conversation with him his 
implicit confidence in the Diwan . He 
trusted him in everything. He fur¬ 
ther says he considered him one of 
the most able Indians he had ever 
met. He had an extraordinary know¬ 
ledge of English and a great capa¬ 
city for affairs and he was entirely 
devoted to the Raj. He also describ¬ 
ed the Maharaja, to use his own 
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words, as “one of nature’s gentle¬ 
men.” He says he was extremely 
St ignorant but had a good deal of com¬ 
mon-sense. He explains this later 
by saying that his ignorance was 
that of matters relating to literature, 
history and geography but he knew 
a good many things that Jai Prakash 
Lai did not know. Pramotho Nath 
Chatterji. a retired officer of the 
Bengal Judicial Service who was 
Munsif of Buxar from 1890 to 1893, 
says the Maharaja had implicit con¬ 
fidence in his intelligence, ability 
and honesty and adds that the Maha¬ 
raja was a shrewed nobleman and all 
important matters had to be done 
with his orders. The Manaraja him- 
' self in a speech attributed to him 
and delivered on the 26th October 
1890, at what has been described as 
the Sarnad meeting, which will be re- 
ferred to again later, described the 
Diwan as not merely a manager but 
higher than that, an institution with 
a tradition behind him, and in his 
will executed in lb93 the Maharaja 
appointed him co executor together 
with the Maharani. The passage is 
worth quoting as it states not merely 
his opinion of the Divnin but aho ot 
the Maharani, a lady whose actions 
at a later period have a considerable 
bearing upon the questions now un¬ 
der discussion. He says : I hereby 
appoint my wife Maharani Beni Pra¬ 
sad Kuer who, though a pardana- 
shin Hindu lady, is to my knowledge 
possessed of great intelligence and 
capacity for business and who I con¬ 
sider is fully competent to main¬ 
tain the position and dignity ot my 
Raj and family to be executrix, and 

* my Diwan y Rai Jai Prakash ^al 
Bahadur, who has during the last fif¬ 
teen years very honestly and success¬ 
fully managed my Raj and the es¬ 
tates belonging to me and by whose 
faithful exertions and co-operation 
I have been able to bring it to its 
present state of efficiency, executor 
of this my will.” He also directed 
the executor and the executrix to 
give his daughter in marriage to 
some suitable person if she should 

• be unmarried at his death. The ex¬ 
pression of his confidence and regard 
for his Diwan is a remarkable testi¬ 
mony to his integrity. The evidence 


also shows th»t the Maharaja and 
his Diwan were on terms of intimate 
personal friendship. The Diwan dur¬ 
ing the Maharaja’s illness had atten¬ 
ded assiduously to his personal com¬ 
forts, an incident to which the Maha¬ 
raja bore warm testimony in his 
speech at the Sarnad meeting. This 
close friendship continued for 40 
years and there is no suggestion that 
any incident ever occurred to mar 
the relations which existed between 
them. It is true that Jai Prakash 
Lai owed much to the generosity of 
the Maharaja, but it is equally true 
that the M.Hiaraja and his estate 
owed much to the efficiency, faith¬ 
fulness and loyalty of the Diwan as 
the Maharaja also testified in the 
speech referred to. Such then were 
the relations existing between the 
two persons whose conduct we have 
to consider in determining the first 
and most important issue in this case. 
The evidence seems conclusive that 
the late Jai Prakash Lai was a man 
of integrity. 

The Government of India have 
from time to time considered schemes 
for relieving the congested areas of 
Northern and Central India by emi¬ 
gration, and in the beginning of 1889 
in furtherance of a scheme formula¬ 
ted in the previous year for the relief 
of the congested areas of Bihar, then 
part of Bengal, several of the leading 
zemindars and other influential per¬ 
sons were invited to interest them¬ 
selves in the matter by taking grants 
of waste land in Burma on easy terms 
with a view to bringing them under 
cultivation and settling tenants 
thereon from the surplus population 
of this province. Previous schemes, 
and in particular one attempted in 
1874 whereby some 7,000 emigrants 
from Bengal were settled in Burma 
holding direct from Government, had 
proved a failure. On the present 
occasion, as appears from the report 
of Mr. Nolan (£x. 714) and other 
sources, the scheme proposed was to 
make the grants to capitalists and 
zemindars willing to undertake the 
settlement of Indian raiyats who 
would hold under the grantee and not 
direct from Government. It was part 
of the scheme that the grants should 
be made only to approved applicants. 
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Amongst other officials who were 
entrusted by the Government to fur¬ 
ther the objects of the scheme was 
Mr. Finucane, Director of the Depart¬ 
ment of Land Records and Agricul¬ 
ture in Bengal. Extracts from the 
official papers relating to the scheme 
were circulated by him at or about 
the beginning of 1889 to the following 
noblemen and gentlemen of Bihar, 
namely, the Maharajas of Darbhanga, 
Hathwa, Dumraon and Bettiah, the 
Secretary of the Bihar Indigo Plan¬ 
ters’ Association, Rai Jai Prakash 
Lai Bahadur and Raja Rameshwar 
Singh of Darbhanga, (the present 
proprietor of the Darbhanga Raj and 
brother of the then Maharaja). Mr. 
Finucane was deputed to go to Burma 
taking with him the gentlemen who 
were approached, or their agents, for 
the purpose of viewing the land on 
the spot and forming an opinion 
whether it would be suitable for the 
purpose. It appears from the official 
correspondence and from Mr. Finu- 
cane’s report to the Government of 
Bengal dated the 26th June 1889 (Ex. 
723) after his return from Burma, that 
these gentlemen had been requested 
to say whether they would be willing 
to accompany him to Burma or to 
depute agents in order to see tne lands 
available to settlers and to ascertain 
on the snot whether it would be pro¬ 
fitable for them to undertake the work 
of promoting emigration as a com¬ 
mercial speculation. The response 
was not very encouraging. Jai 
Prakash Lai and Mr Hudson, Secre¬ 
tary of the Bihar Indigo Planter’s 
Association, alone of those approach¬ 
ed, accepted the invitation and in 
March 1.389 they proceeded with Mr. 
Finucane on the expedition. Jai 
Prakash Lai took with him, as ap¬ 
pears from Mr. Finucane’s letter to 
the Government of Bengal dated the 
4tn March 1889 (Ex. 716), some of his 
raiyats in order to see whether suit¬ 
able land was available of which lie 
might take settlement andbiingit 
under cultivation. Mr. Walker of the 
firm of Gisborne & Co., of Calcutta, 
who were interested in indigo, was 
also a member of the party but did 
not apply for a grant. In the previ¬ 
ous year a grant of 30,000 acres had 
been made to Mr. Mylne, an Indigo 


planter of Bihar, and this eventually 
turned out a profitable investment. 
Jai Prakash Lai was also a personal 
friend of Mr. Finucane, who in all 
probability was acquainted with his 
financial position. Mr. Noyee, who 
was at the period in question an 
Assistant to the Deputy Commis¬ 
sioner of Rangoon engaged in the 
Revenue Department, and who met 
Mr. Finucane and Jai Prakash Lai in 
Burma in connection with the Govern¬ 
ment scheme, states that Mr. Finu¬ 
cane himself vouched for Jai Prakash 
Lai to the Government as a suitable 
applicant for a grant. He was pro¬ 
bably in a position to know, but his 
information would appear to have 
been based rather on inference than 
from any direct knowledge. That Mr. 
Finucane, however, had contemplated 
Jai Prakash Lai as a prospective 
grantee and that he was approved 
of as such by the Government may 
be presumed from the fact that not 
only the Maharaja, his employer, but 
Jai Prakash Lai himself had been 
requested to proceed to Burma', or 
send an agent, with a view to acquir¬ 
ing a grant. None of the Diwans or 
Managers of the other Maharajas who 
were invited appear to have been 
approached persona]ly at that time. 
The same inference may I think be 
drawn from other letters of Mr. Finu¬ 
cane, for example, on the 16th Octo¬ 
ber, 1889, in writing to the Govern¬ 
ment of Bengal (Ex. Z 1956) in 
reference to * Government subsidy to 
the British India Ste-un Navigation 
Comp my to enable them to carry 
emigrants 1 Burma, at reduced rates, 
he says : 

“ Any emigb.-tflts whom landholders such as 
Jai Pnkasb Lai, Messrs Mylne and Thomson 
or others may wish to take to Burma would 
«8 a matter of course be carried at the reduced 
fares 

In a letter addressed by Mr Finu¬ 
cane to the prospective grantees 
enclosing the official papers and dated 
the Ilth February 1889 (Ex. 715) he 
says : 

44 The Manager of Dumraon Raj, Rai Jai 
Prakash Lai, has agreed to accompany me to 
Burma in Maroh or April next taking with 
h m some of his raiyats in order to see whe¬ 
ther the lands available would be suitable for 
Bibaris and whether it would be desirable for 
capitalists or others to take land in that pro¬ 
vince as a oommeroial speculation on the 
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terms suggested in these papers. It seems 
obvious that with good land available in 
Burma and a redundant population in Bihar 
it ought to be financially a sound undertaking 
for gentlemen of means and influence in Bihar 
to acquire lands in Burma which must in the 
future be of great value. My object in now 
addressing you is to enquire whether you 
would be willing to send an agent to Burma 
with me with a few raiyats in the same way 
as Jai Prakash Lai proposed to do to see the 
country and land available for themselves with 
a view to your or their taking up any such 
land or causing it to be taken. '* 

I have referred to this because a 


point was made on behalf of the res¬ 
pondent that J ai Prakash was not a 
person of sufficient affluence to merit 
the confidence of the Government to 
the extent of entrusting him with a 
grant in Burma on his own account, 
but that if he was merely an agent of 
the Maharaja the confidence reposed 
in him could easily be accounted for. 
I may say at or.ee that throughout 
the ti ans&ctic ns which subsequently 
took place whereby Jai Prakash 
applied for and obtained the grant of 
15,000 acres in his own name, which 
is the subject of this suit, I have been 
unable to discover a scrap of evi¬ 
dence which points to the fact that 
the Government considered that they 


were dealing with him not as the real 
grantee but merely as the agent of 
the Maharaja. The learned District 
Judge states that there can be no 
doubt that the Government looked 
upon Jai Prakash as the represen¬ 
tative of the Raj in this matter. I 
have looked in vain f r any evidence 


which supports this finding. In two 
or three instances in •’he voluminous 
correspondence with the Government 
officials aai Praka-h Lei is d scribed 
as the Diwan of the Dumraon Laj, a 
title which he was generally given 
even in his own private correspon¬ 
dence. Otherwise I can find nothing 
which supports the learned Judge’s 
view. Tn Mr. Finuoane’s report of 
the 2^th June 1889 (Ex. 725). already 
referred to, and which sets out in 
detail what happened during his visit 
to Burma Che following passages 
occur :— 


“ Rai Jai Prakash Lai Bahadur proposed to 
return to Ra goon (from Mandalay) by rai 1 
visiting erv route the Tour-goo, Pyinroana and 
Shegywin d’str eta to the Deputy Commis¬ 
sioners of which Districts he had been furnish¬ 
ed with letters ot intre duetion. The result of 
his visit was that he applied for a grant of 


15,000 acres in the Toungoo district and ob¬ 
tained it on terms somewha*. similar to those 
on which land was granted to Messrs. Mylne 
and Thompson in the neighbouring district of 
Shegywin and he proposed to take a larger 
area of 50,000 acres in another district 
Pyinmana **. 

“ On our return to Rangoon Rai Jai Prakash 
Lai and I discussed with Messrs. Fryer and 
Hodpkinson the terms upon which grants of 
land might be mude to Rai Jai Prakash Lai 
in the Tour goo and Pyinmana districts which 
he had visited. It was arranged that a grant 
be mido to him in the Toungoo district in tbe 
terms specified in his application’*. 

On the other band, whilst speaking 
of another grant made to Ohuni Lai, 
the report says: 

“ Whiht we were in Burma the agent of 
Chum Lai, a Banker from Chapra, applied for 
and obtained a grant of 15,000 acres in the 
Shegywin district 

The learned District Judge was im¬ 
pressed by the fact that Mr Finu- 
cane, in his leiter to the Government 
of Bengal, dated the 4th March 1889 
(Ex. 716) says . 

“ The most practicable way to teat the 
feasibility of the suggestion contained in 
Mr Nolan’s report would be to take some re¬ 
presentatives of capitalists ;o Burma to show 
teem the lends which may be available for 
settlers from Bihar and Bengal.” 

But it must b< remembered that in 


the invitations sent not merely to the 
Maharaja but to Jai Prakash Lai the 
request was that they should either 
go themselves or send representatives 
and it cannot be presumed that Jai 
Prakash Lai went in a representative 
capacity. Vt hethsr be could aptly 
be described as a capitalise sterns 
doubtful. \Vl at his available resour¬ 
ces in cash were at that ti ne is not 
proved. Vs - only know that in the 
*aj Bank known as the hot hi kaan 


here stood to bis credit 


the 


( ) • 


time 

bis death, some 8 years later in 
189? a sum of over 'D/i lakhs of 
rupees. We also knew fio n ledger 
account of hot hi !:n!a n f r the year 
1300 F. that his balance at the end of 
the previous year, (September 1892) 
was Rs. 1,66,000 (Ex. 1737 B). What 

his actual balance was in cash in the 
year 1889 there is nothing to show. 
The plaintiff his not produced the 
kfthi kaian books for that period. I 
think it may be safely assumed that 
bis available cash at that time was 
not inconsiderable. FT is yearly in¬ 
come from the mukarrari leases which 
he then held was about Rs. 10,000 to 
Rs, 12,000 and his salary as Diwan 
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was at that time Rs. 1,500 a month, 
or Rs. 18,000 per annum. This ap¬ 
pears from the panvana (Ex. Z 197) 
granting him ticca leases in lieu of 
Rs.l,000of his previous monthly salary. 
Ilis annual income therefore may be 
taken in round figures at about 
Rs. 30,000 at that time. It increased 
shortly afterwards by the grant of 
itccci leases. But although he was not 
a capitalist he was in an excellent 
position for influencing the emigra¬ 
tion of cultivators and labourers from 
Bihar. Moreover hs was a man of 
considerable repute in Bihar, and it is 
not a violent assumption to suppose 
that the Government might well be 
willing to avail themselves of the 
assistance of a man in his position to 
carry out the scheme of emigration. 
Although he was not a man of great 
affluence, 'he possessed at least the 
other qualifications necessary to pro¬ 
mote the scheme and make it a suc¬ 
cess and his financial resources were 
by no means negligible. Moreover, 
the terms upon which the grant was 
to be made required no large imme¬ 
diate outlay. The land was to be re¬ 
venue free for 12 years after which 
the revenue was to be Rs, 1,000 in¬ 
creasing by two successive stages to 
Rs. 4,000 at the end of the 26th year, 
the maximum rate after the 33rd 
year being never more that 8 annas 
per acre and in one event less. The 
expenses of clearing the land so as 
to make it cultivable and of settling 
tenants thereon were to be borne by 
the grantee. It is reasonable to sup¬ 
pose, however, that with proper 
management and when a sufficient 
number of tenants had been settled, 
the income from the estate would be¬ 
gin to meet the expenses until finally, 
as a commercial venture, it would be 
a profitable investment as it even¬ 
tually turned out to be. It appears 
from Mr. Nolan’s r eport that it would 
be sufficient to proceed un a small 
scale at first. He says the cost of 
clearing the jungle over an area of 
15,000 acres and establishing a ham¬ 
let of 50 families thereon would be 
Rs. 8,000 including half the cost of 
buildings and clearing the holding 
and finding the tenant in stock. If 
the whole of this expense should be 
undertaken by the grantee another 
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Rs. 6,250 should be added. His figures 
appear in his report at page 2694 of 
the record. After this expense should 
be incurred some return would be com¬ 
ing in from the rents of the tenants. 
It is probable therefore that the pros¬ 
pect was not such as to deter a capa¬ 
ble manager even if his means were 
limited. 

What the Maharaja’s attitude was 
with regard to the acquisition of land 
in Burma appears from the evidence 
of some of the witnesses who discus¬ 
sed the matter with him. This evi¬ 
dence, which I shall deaj with later, 
goes to show that he was not inclined 
to burden himself with the responsi¬ 
bility of a commercial venture of this 
sort so far from home when he had 
over 5,00,000 acres of his own in the 
Dumraon Raj, much of it waste land 
upon which he could direct his ener¬ 
gies. At the same time it is quite 
possible that he was ready and will¬ 
ing to assist the Government scheme 
without any hope of ultimate gain. 
This he could do in two ways, either 
by taking a grant himself or by contri- 
butingto the initial expenses of aven- 
ture undertaken by his Diwan. I shall 
revert to this aspect of the case later 
when dealing with the evidence of the 
witnesses who speak about the Maha¬ 
raja’s attitude. It would be more 
convenient at present to deal with 
the facts adduced iu evidence relating 
to the acquisition of the Burma grant. 
Jai Prakash Lai having agreed to 
accompany Mr. Finucane went from 
Dumraon to Calcutta, on two or three 
occasions between the end of Janu¬ 
ary and the middle of March, 1889 
and was in communication with the 
Government officials. The Maharaja 
himself was also in Calcutta during 
a part of this period. In fact, on the 
1st March, he was invested with the 
insignia of a Knight Commander of 
the Indian Empire and on the 13th 
March, both he and the Diwan return¬ 
ed from Calcutta to Dumraon. On 
the following day the Diwan again 
left for Calcutta, and on the 16th ac- 
companid by Mr. Finucane and the 
rest of the party they embarked at 
Calcutta for Rangoon. It appears 
that Jai Prakash had with him a sum 
of Rs. 2,400 which he had taken from 
h livate ccount with the Raj ban 


k 
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for the purposes of the journey some 
days earlier. A sum of Rs. 1,000 was 
also drawn from the Raj treasury in 
the name of Bhawani Singh and this 
money was apparently at the dispo¬ 
sal of the Diwan. Seven persons, 
most of them Raj servants, accompa¬ 
nied Jai Prakash Lai from Dumraon 
on the expedition. In addition to two 
tenants of his own there were Ganga 
Sahai Misser, a Government servant 
in charge of the Raj experimental 
farm, Munshi Debi Prasad, a senior 
officer of the Raj, second in command 
to the Diwan , Lalu Ram Pande, an 

ex-policeman engaged as a Rai ser¬ 
vant by Jai Prakash in the previous 
year, Ramuter, a Raj Tahsildar and 
Mahesh Singh, a sowcar. They also 

had some personal servants and cooks. 
They arrived at Rangoon on the ~lst. 
Jai Prakash accompanied by some of 
the others proceeded up-country to 
Mandalay and after viewing the 
locality of the proposed grants he re¬ 
turned to Rangoon at the beginningof 
April. At Rangoon after a confer¬ 
ence with Mr. Finucane and some 
officials of the Burma Government 
he signed an application in writing 
for a grant of 15,000 acres in the 
Toungoo district and left by steamer 
on the 5th April for Calcutta, leaving 
behind Lalu Ram Pande as his repre¬ 
sentative on the spot. He left with 
Lalu Ram a sum of Rs. 850 for his 
immediate expenses. 

There are certain facts in connec¬ 
tion with the application for the 
grant which it is important to bear 
in mind. The terms upon which the 
grant would be made were discussed 
between Jai Prakash Lai, Mr. Finu¬ 
cane, Mr. Fryer, the Financial Com¬ 
missioner of Burma; and Mr, Hodg- 
kinson, another Government official. 
A rough draft of the application ad¬ 
dressed to Mr. Fryer, the Financial 
Commissioner, has been produced 
(Ex. Z 339). This contains marginal 
notes by Mr. Fryer pointing out cer¬ 
tain matters which the Chief Com¬ 
missioner would or would not object 
to. It must have been either discus¬ 
sed with or submitted.to Mr. Fryer for 
consideration and advice before the 
formal document was prepared. A 
second draft (Ex. Z 202) was then 
prepared incorporating the altera¬ 


tions suggested by Mr. Fryer, It is 
in the handwriting of Munshi Debi 
Prasad and is dated 5th April 1889. 
With the exception of a few unim¬ 
portant alterations it corresponds 
with the document finally prepared 
on the same day and signed by Jai 
Prakash Lai before he left Burma. 
There is, however, one significant 
alteration in this draft made in th 
handwriting of Jai Prakash Lai. In 
the draft as prepared by Debi Pra c ad 
the description and address of appli¬ 
cant are written under the soace left 
for his signature and read thus 
*• Diwan of the Dumraon estates in 
Shahabad, Bengal.” This is struckou 
and in Jai Prakash’s handwriting the 
words “ Rai Bahadur of Dumraon in 
Bihar ” are substituted. The inference 
we are asked to draw by the appellant 
from this alteration is that Jai Pra¬ 
kash was anxious to make it clear 
that the application was being made 
by him in his individual capacity and 
not as Diwan of the Dumraon Raj. 

I think the inference is a reasonable 
one to draw, for I can see no object 
in amending the description, which 
was accurate enough, if in fact his 
application was being made in the 
capacity of agent tor the Maharaja. 
Jai Prakash was a business man. He 
would not make the alteration unless 
he thought there was some impor¬ 
tance attaching to it. r Ihe plaintiff 
relied upon Debi Prasad’s draft as 
showing that he at least thought it 
was to be Raj property. Debi Prasad 
is dead and cannot give evidence but 
from his letter (Ex. Z 1670) written to 
Lallu Ram Pande not long afterwards 
heuses language whichseems to show 
that at that time at all events he con¬ 
sidered the grant to be the personal 
affair of Diwan. The application be¬ 
gan by stating that the applicant, 
following the suggestion of the Lieu¬ 
tenant Governor of Bengal, had ac¬ 
companied Mr. Finuc ne and ins¬ 
pected several places in Burma bet¬ 
ween Rangoon and Mandalay to see 
what would be most suitable for 
settlement of emigrants from the 
surplus population of the Dumraon 
Raj extending over large parts of 
Bihar and the North West Provinces 
and Oudh. He considered the Pyin- 
mana district most suitable but in 
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the short time at his disposal could 
not obtain sufficient information as 
to the quantity and exact locality of 
the land there available. He accord¬ 
ingly reserved his application for 
land in that district for a future time 
and • begged to apply for the pre¬ 
sent for •>. grant of 15,000 acres 
( 6,000 acres in the Zeyawadi and 9,000 
in the Minbon circles) in the Toun- 
goo district on certain ’ ermsset out 
in the application. The land was to 
be revenue free for 12 years and after 
that perio d revenue was to be at the 
rates already mentioned in an earlier 
part of this judgment, and at no time 
was the land to be assessed at more 
than two thirds of the rate current in 
the neighbourhood. The applicant 
was to have the option of surrender¬ 
ing up to the end of the fifth year 
without penalty ; thereafter up to the 
end of the 12th year on paying a 
penalty of Rs. 100 for every 10,000 
acres for every year the grant should 
have been held minus the first five 
years. He was to have a perpetual 
transferable title but liberty to trans¬ 
fer up to the 12th ear was subject to 
the Government’s approval of the 
transferee. Ninety per cent of the 
cultivators were to be emigrants from 
Bihar, Chota Nagpur, and the North 
West Provinces and Oudh. There 
were other conditions which are not 
veiy material. The application ends 
by expressing a hope that in view of 
the expenses which will have to be 
incurred by him, the grantee, the 
Chief Commissioner will i-anction a 
grant on the above terms and recog¬ 
nise his right of precedence for a 
further grant o' 50,000 acres liear- 
after in the Pyinmana District on 
more liberal terms. 

We have been asked to draw vari¬ 
ous inferences from this document. 

In the first place it is suggested that 
the reference to a future grant of 
50,000 acres indicates that this could 
not have been a private venture of 
Jai Prakash Lai’s and that this is 
supported by the further reference to 
the settlement of the emigrants from 
the surplus population of the Raj. 

On the other hand the appellant relies 
upon the fact that tne cf the condi¬ 
tions provided that the tenants might 
come from other parts cf Bihar b°- 
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sides Dumraon and that the wording 
ot the last clause indicates that the 
grantee himself was the person who 
would be responsible for the expenses. 
He further relies strongly upon the 
description of the applicant as 
amended by Jai Prakash Lai himself 
to show that the application was 
made on his own behalf. I consider 
that the only safe inference that can 
be drawn from this document is that 
as between himself and the Govern¬ 
ment of Burma Jai Prakash Lai in¬ 
tended to apply and did apply for a 
grant to himself in his own name. 
What private arrangement, if any. 
there may have been between himself 
and the Maharaja. thc*e is nothing in 
the document to indicate. At the 
same time, unless there was some 
such private arrangement which 
it was intended to keep secret, the 
application itself and the alteration 
of the description of the applicant 
show that it was an application on 
his o nu behalf. 

1 now propose to deal with the inci¬ 
dents that occurred after the 5th April, 
1889, when Jai Prakash Lai left Bur¬ 
ma, and especially the incident of the 
1st June, following, when the Maha¬ 
raja by a Parwana of that date autho¬ 
rised the expenditure from the Raj 
treasury of a sum of Rs. 25,000 by 
Jai Prakish Lai on the Burma coloni¬ 
sation scheme. On the i4th April, 
the Diwan arrived back in Dumraon. 
There ensued a voluminous corres¬ 
pondence between Lalu Ram Pande 
who had been left behind in Burma 
and the Diwan which continued until 
the latter’s death in 1897. This Lalu 
Ram Pande had been engaged by Jai 
Prakash Lai in the previous year and 
given employment in the Raj service 
on the recommendation of certain 
friends who had taken an interest in 
him. He was apparently a man of 
some strength of character who had 
been suspended from the Police ser¬ 
vice for arresting, presumably with¬ 
out justification, a European in cir¬ 
cumstances which gave rise some 
discussion in the newspapers at the 
time. Whether he was justified or 
not need not be discussed. His sus¬ 
pension was not due to any act re¬ 
flecting upon bis honesty. From this 
correspondence it is clear beyond all 
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doubt that Lalu Ram Pande regarded 
Jai Prakash Lai as his master and 
the proprietor of the Burma grant. It 
is equally clear that Jai Prakash Lai 
never gave him any reason to suppose 
the contrary, and his wages were 
thenceforth paid by Jai Prakash Lai 
and no longer out of the Raj treasury. 
There are serveral instances on record 
where servants were transferred from 
Raj service to Jai Prakash’s personal 
staff or vice versa. After his return 
from Burma certain money was for¬ 
warded by Jai Prakash Lai to Lalu 
Ram and certain expenses in con¬ 
nection with the Burma venture wore 
incurred and these W6re paid out of 
Jai prakash LaTs private account. 
After the 1st June, when the Maha¬ 
raja issued his Parwana authorising 
the expenditure of Rs. 25,000 and up 
to the 27th July, certain further 
monies were forwarded to Lalu Ram 
from Jai Prakash’s private account 
the sums thus expended amounted in 
all to just under Rs. 2,20d. With tue 
exception of two small items of Rs. 20 
and Rs. 50 these are said by the res¬ 
pondent to have been recovered even¬ 
tually from the Rs. 25.000 sanctioned 
by the Maharaja and placed at the 
disposal of the Di-nun for the Burma 
scheme. There has been considerable 
dispute as to whether these sums were 
in fact recovered from the fund of 
Rs. 25.000 or not. The matter is i.ot 
absolutely free from doubt but I think 
the effect of the evidence as revealed 
by the accounts which are somewhat 
complicated is that except the two 
small sums mentioned the expenses 
were in fact recovered from the fund 
placed at the Diwun's disposal. I 
*hall revert to this point later when 
dealing with the accounts which re¬ 
quire consideration for other purposes. 
At the same time 1 confess the mat¬ 
ter does not appear to me to be one 
of great import. What is in my view 
much more important to remember is 
that during the two months which 
elapsed after the application and 
before the grant was sanctioned by 
the Maharaja and for a short time 
afterwards the expenses, such as they 
were, amounting roughly to Rs. 2,200 
were pr >?ided but out of the Diwun's 
private account. If they were sub- 
stqueiuiy recovered from the fund of 


Rs. 25,000 placed at bis disposal it 
does not appear to me materially to 
affect the matte*. The fund was at 
his command for the Burma scheme 
and it v/as reasonable than he should 
exhaust that fund first even for the 
expenses already incurred, keeping in 
reserve hie private resources until 
they should be required. 

It is unnecessary to refer in detail 
to the letters which passed between 
Lalu Ram Pande and Jai Prakash 
Lai. Their effect is as above stated 
Perhaps the last letter written before 
the 1st June, namely, on the 1st 
May, from Jai Prakash Lai to Lalu 
Ram may be usefully referred to. 
After giving certain instructions as 
to the work to be carried out which 
was of an experimental nature and 
promising to send more money by the 
next mail, be adds : “ I am not a rich 

man. Money will have to be spent 
Tory economically and carefully. No 
doubt there will bo much waste in 
the trial but caution would be neces¬ 
sary.” The learned District Judge 
has referred to many other instances 
in this correspondence which I think 
show beyond any possibility of doubt 
that Jai Prakash Lai and Lalu Ram, 
his agent on the spot, treated the 
grant as that of Jai Prakash himself. 
This correspondence went on as al¬ 
ready stated during the life time of 
Jai Prakash and was continued after 
his death by his son, the defendant. 
If the grant had been applied for on 
behalf of the Raj it is highly impro¬ 
bable that Jai Prakash Lai would 
write in this strain emphasising the 
need for caution in expenditure as his 
resources were limited. If he was 
merely acting as the agent of the 
Maharaja it is to my mind inconcei v¬ 
able that he would have written in 
such terms. 

I new return to the Parwana of the 
1st June, 1889. On that day the Maha¬ 
raja issued a Parwana addressed to 
JaiParkash Lai authorising him to 
spend out of Raj Treasury for the 
colonisation of Burma a sum of Rs. 
25,000. The document is written in 
the Persian script and much contro¬ 
versy has arisen as to the correct 
reading of a certain word in the docu¬ 
ment. The disputed word according 
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to the appellant is Ayanat which 
means help or assistance, according 
to the respondent the word is Injanib, 
an honorific form of the first person 
singular “ I ” and frequently used in 
such documents. If the appellant’s 
reading is correct it would indicate 
that the money was in the nature of a 
gift or contribution towards a scheme 
in which the Maharaja was not di¬ 
rectly interested. If the Plaintiff’s 
version be accepted it merely means 
that the Maharaja authorised the ex¬ 
penditure of Rs. 25,000 of his own 
money upon the Burma colonisation 
scheme and except for the inference 
to be drawn from the fact that he 
was providing money for this purpose 
it leaves the question of ownership 
at large. I shall deal later with the 
question of the proper reading of 
this word in the light of the expert 
evidence of which there was a great 
deal, but accepting for the present 
the conclusion arrived at by the 
learned District Judge that the word 
was Injanib , it becomes necessary to 
determine the proper inference to be 
drawn from the fact that the Maha¬ 
raja contributed a sum of Rs. 25,000 
towards the expenses which had 
necessarily to be incurred before the 
land could be rendered cultivable. I 
use the word contributed advisedly, 
because when this money was expen¬ 
ded the Maharaja ceased to contribute 
any further and the subsequent ex¬ 
penses were all paid from Jai 
Prakash’s private account or after 
his death, by his son. This transac¬ 
tion is the sheet anchor of the res¬ 
pondent’s case. The argument is 
that where property is acquired in 
the name of one person but the 
purchase price i« paid by another a 
presumption arises that the transac¬ 
tion was one for the benefit of the 
person providing the money. Such 
cases are common in India where 
Benami transactions are recognised. 
As a general proposition of law the 
principle enunciated may be accepted. 
In support of the general proposition 
the following cases were cited; 
Gopee Krist Gosain v. Ganga Prasad 
Gosain (1) Bilas Kuwwar v. Desraj 


(1) [ 1854-57 ] 6 M. I. A. 53 = 4 W. R. 46 = 

2 suther 13 = 1 Sar 493 ( P. C. ). 


Singh (2). Nrityamoni Dasi v. Lalchan 
Chander Sen (3). Raja Deo v. Abdulla 
(4). Gur Narayan v. Sheo Singh Lai 
Singh (5). Promode v. Madan (6). 
But apart from the fact that the 
presumption is rebuttable, its strength 
or weakness can only be gauged i y 
reference to all the surrounding 
circumstances. The present case 
differs from these in which the princi¬ 
ple has been applied where the pur¬ 
chase price of property taken in the 
name of A has been paid by B. Here 
there is no question of paying the 
purchase price of land conveyed. 
The nature of the transaction required 
that money should be expended before 
a formal grant could be obtained. 
The grantee was in the meantime 
allowed to take possession and began 
clearing the jungle . The distinction 
may not be a very broad one but I 
think it is of some importance espe¬ 
cially when it is remembered that it 
was not the whole but only a portion 
and a minor portion of the initial ex¬ 
penditure which was contributed by 
the Maharaja. 

Whilst it is true that in determin¬ 
ing questions of Benami it is most 
material to ascertain the source from 
which the purchase money comes 
most of the cases in which the prin¬ 
ciple has been applied were free 
from complications. Where other 
relative circumstances exist they 
must always be considered. In Ram 
Narain v. Muhammad Hadi (7), a 
case having certain features in com¬ 
mon with the present, Sir Richard 


(2) [1915] 37 All. 557 = 42 I. A. 202 = 19 C. 
W. N. 1207 = 29 M. L. J. 335 = 2 L. W. 
830 = 18 M. L. T. 248 = 13 A. L. J. 991 = 
30 1. C. 299 = 17 Bom. L. R. 1006 = 22 C. 

L. J. 516 = 1915 M. W. N. 757 (P. C. ). 

(3) 11916] 43 Cal. 660 = 20 C.W. N. 522 = 24 
C. L. J. 1 = 30 M. L. J. 529 = (1916) 1 M. 
W. N. 332 = 20 M.L. T.10 = 33 I. C. 452 = 
3 L. W. 471 = 18 Bom. L. R. 418 ( P. C.). 

(4) [1918] 45 Cal. 909 = 45 I. A. 97 = 16 A. L. 
J. 576 = 5 P. L. W. 83 = 1918 M. W. N. 
406 = 22 C. W. N. 891 = 8 L. W. 163 = 35 

M. L. J. 46 = 45 I. C. 770 = 24 M. L. T. 
62 = 28 C. L. J. 192 = 20 Bom. L. R. 851 
( P. C.). 

(5) 11919 ] 46 Cal. 566 = 46 I. A. 1 = 17 A. L. 
J. 66 = 36 M. L. J. 68 = 9 L. W. 385 = 49 
I. C. 1 = 23 C. W. N. 521 (P. C. ). 

(6) 1923 Cal. 228 = 36 C. L. J. 396 = 27 C. 
W. N. 305. 

(7) [1899] 26 Cal 227 = 26 I. A. 38 = 3 C. W. 

N. 113 = 77 Sar. 425 ( P. C.). 
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Couch in delivering the judgment of 
the Judioial Committee pointed out 
that the source from which the funds 
came, whilst a very important fact, 
was not the only criterion. In that 
case the defendant had been in the 
service of the plaintiff and his father 
for many year* managing their 
estates successfully and had some 
claim upon their generosity. The 
property in suit had been purchased 
in the defendant’s name and paid for 
by the plai Tiff, who claimeo that the 
purchase was a farzi transaction. 
The defendant had been allowed to 
remain in possession taking the 
proffts for a period of 9 Yi years. Their 
Lordships considered that in spite of 
the fact that the purchase price was 
paid by the plaintiff, the relation¬ 
ship between the parties and the fact 
that the defendant had been allowed 
to remain in possession for several 
years supported the defendant’s case 
that the property was purchased for 
him as a recognition of his services. 
In considering this question it is 
perhaps pertinent to ask why a 
personun the position of the Maharaja 
should on this occasion be anxious 
to enter into a Bvnami transaction, 
a practice which, so far as is known, 
was certainly not his habit. The 
reason suggested is that he was a 
reluctant participator in the scheme, 
which he merely entered into to 
please the Government without any 
hope of profit, and, if he should even¬ 
tually wish to retire, his prestige 
would not suffer thereby if the osten¬ 
sible grantee should be his Diwan and 
not himself. I am not prepared to 
find that the Maharajx was less solici¬ 
tous of his Diwan .$ good name than 
of his own, but even if his attitude 
towards the Burma scheme was that 
above described, there Is no reason 
for presuming that whilst he was 
willing that his Diwan should bear 
the displeasure of the Government 
in the one event, he was unwilling 
that he should reap the profit in the 
other. The suggestion appears to me 
to be of too speculative a nature to 
carry much weight. It is much more 
important to consider the actions of 
the p irties at the time when the grant 
was applied for and subsequently. 

[ His Lordship, in the course of 
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his discussion on the evidence, obser¬ 
ved as follows:—] 

Father -Vander Schueren used to 
stay at Dumraon frequently as the 
Maharaja’s guest. These occasions 
were generally during the Christmas 
holidays when he formed one of the 
house party. The present defendant was 
for a time a pupil of his at St. 
Xavier’s College in Calcutta. He had 
various conversations with Jai Prakash 
Lai about Burma. On one occasion 
in particular in December 1889 or 
January 1890 when a guest of the 
Maharaja, he asked Jai Prakash whe¬ 
ther the Burma property was his own 
or that of the Raj. Jai Prakash 
answered that it was his own and at 
his own risk. Father Vander 8chue- 
ren who held a goc d opinion of the 
defendant’s intelligence and capacity 
was very anxious that his pupil should 
have a complete University education 
in India first, and afterwards in 
England. Jai Prakash Lai, upon 
whom he urged the expediency of 
giving his son these educational ad¬ 
vantages, said he was afraid that it 
was not possible, as ow T ing to his own 
work with the Raj he would not be 
able to do himself what was needed to 
make the Burma, scheme a success, 
and he would require his son’s help 
for this. There can be no question 
as to Father Vander Schueren’s vera¬ 
city and his recollection was not 
challenged. He w 7 as not cross-exa¬ 
mined. The learned Judge dismissed 
this and similar evidence of other 
witnesses on the ground that it was 
inadmissible. Now it seems to me 
that it is most material to ascertain 
the state of mind of Jai Prakash Lai 
with regard to the Burma property 
at or about the time when the grant 
was being obtained. All the more so 
is this necessary in the present ins¬ 
tance where the plaintiff’s claim is 
based, not upon any direct evidence, 
but merely upon inferences to be 
drawn from the conduct of the par¬ 
ties. If Jai Prakash Lai is found 
stating openly to one of the Maha¬ 
raja’s guests that the property is his 
and not the Maharaja’s, thi* is, in my 
opinion, a relevant tact. It is cer¬ 
tainly & faot which makes it highly 
improbable that the Maharaja was 
the real owner. Moreover he discus- 
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ses his son’s future education and 
regrets that it will hare to be cut 
short as the Burma property will re¬ 
quire his attention. The value of 
this evidence must depend largely 
upon the character of Jai Prakash 
Lai. If he was a scheming and dis¬ 
honest person such statements would 
be of little or no value in his favour. 
M oreover, if in fact the property was 
that of the Maharaji, it would be idle 
for Jai Prskash at that period to go 
about saying that the property was 
his. It was bound to come to the 
ears of the Maharaja and he could 
not hope by such conduct to reap any 
advantage. If, however, he was 
honest and had the interests of his 
master atheart, as the evidence shows, 
then I consider that such statements 
made by him in the circumstances 
existing are of considerable value as 
showing the improbability of the in¬ 
ference sought to be drawn by the 
plaintiff and are admissible under 
S. 11, if under no other section of the 
Indian Evidence Act. It would be a 
strange system of jurisprudence which 
made admissible, in such a case, 
admissions from which an inference 
adverse to the person making them 
might be drawn whilst excluding all 
other statements tending to shew that 
the inference sought to be drawn was 
highly improbable. 

[His Lordship continued the discus¬ 
sion of the evidence and observed:—] 

I have reviewed at some length the 
history of the acquisition of the 
Burma property and the manner in 
which it was treated by the parties 
principally concerned. I have dealt 
with the arguments put forward on 
behalf of the respective parties arising 
out of the incidents which occurred 
during the whole period and 1 have 
indicated the conclusions at which I 
have arrived and the inferences which 
I think ought to be drawn from the 
conduct of the parties. From a re¬ 
view of the whole evidence and after 
giving dup weight to the decision of 
the learned Judge and the arguments 
adduced on behalf of respondent I am 
satisfied that the plaintiff has entirely 
failed to establish his case that the 
property was acquired by Jai Pra- 
k&sh Lai on behalf of the Dumr&on 
Baj. The conduct of the Diwan 


throughout appears to me entirely in¬ 
consistent with that of a person who 
was merely acting as a benamidar or 
as a trustee on behalf of another. In 
the first instance he seems to have* 
taken care to make it manifest that 
he was applying on his own behalf 
and not as Diwan of the Dumraon 
Raj. Next although the journey ex¬ 
penses may have been paid for or con¬ 
tributed to by the Maharaja, a course 
which had been followed on previous 
occasions in somewhat similar cir¬ 
cumstances, we find at the outset the 
Diwan spending his own money and 
sending remittances to Lalu Ram 
Pande to be spent upon the Burma 
scheme. The money sanctioned by 
the Maharaja for this scheme is 
limited to a definite auount. His 
very conduct in authorising the 
Diwan by parwana to spend Rs. 25,000 
or any other sum, upon his own pro¬ 
perty was an entirely new departure 
and one which the circumstances of 
the case do not seem to have rendered 
necessary. It is significant also that 
although benami transactions are 
common in India it does not appear 
that the Maharaja was in the habit of 
having recourse to this system. The 
only instance appearing amongst the 
vast amount of evidence tendered in 
this case, in which anything of the 
sort was done, is the acquisition of an 
insignificant property at an auction 
sale in the name of a Raj officer who 
was on the spot and in that case a 
document was afterwards executed 
by him in favour of the Maharaja. 
The Maharaja was undoubtedly under 
great obligations to his Diwan t and 
that he was fully alive to the fact is 
clearly shown by the evidence and by 
the substantial recognition of his ser¬ 
vices which he conferred upon him on 
many occasions. The purwana itself 
is consistent with a contribution to¬ 
wards a scheme in which the Maha¬ 
raja was not beneficially interested 
and if the disputed word should be 
read as ayanat it points strongly in 
this direction. The fact that the 
Diu an himself considered the property 
his own affair and at his own risk is 
proved conclusively by a body of 
reliable evidence whilst there is also 
much evidence to show that the 
Maharaja himself stated on many 
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occasions that he was helping his 
Diwan in a scheme which he did not 
consider likely to be profitable and 
that he was not himself inclined to 
take up waste land in Burma. The 
manner in which the grant of 
Rs. 25,000 is dealt with and accounted 
for by the Diwan was different from 
the method of accounting that would 
have been expected had Burma pro¬ 
perty belonged to the Raj. Moreover, 
although up to’ May 1894, when the 
Maharaja died, a sum of over Rs. 4,000 
had been collected as the rents and 
profits of the property, none of this 
was entered in the Raj accounts. It 
is true that it was re-invested in 
developing the property, but Jai Pra- 
kash had no authority from the 
Maharaja, if this was Raj money, to 
invest it in developing the property 
in addition to the Rs. 25,000. When 
the Maharaja stopped further pay¬ 
ments the first thing we find :s that 
Jai Prakash Lai passes orders that 
all future payments must come out of 
his own pocket. From first to last 
no attempt is made by anybody be¬ 
fore the present suit is brought to 
recover the property for the Raj nor 
is it ever entered in any book or list 
of properties appertaining to the Raj. 
If this was in fact a benami transac¬ 
tion it was certainly one which the 
parties most interested were taking 
the greatest pains to conceal from 
third persons, including the Raj ser¬ 
vants, but there is no evidence what¬ 
ever that would point to any suffi¬ 
cient motive for keeping the real 
facts secret. The Maharaja certainly 
had an object in helping to find an 
outlet for relief of che tenantry in the 
congested areas, but there seems to 
have been no motive whatever to 
conceal the fact that he had pur¬ 
chased land for this purpose. If in 
fact, as was suggested in argument 
on behalf of the plaintiff, Jai Pra¬ 
kash, after the Maharaja’s death, 
made up his mind to take advantage 
of the money already spent by the 
Maharaja and acquired the lease as 
his own by dishonest methods such 
conduct was entirely contrary to his 
previous dealings with the Raj. More¬ 
over, it could not escape the notice 
of the Maharani that he was treating 
the property as his own and she was 


presumably as much aware of the 
real state of affairs as was her hus¬ 
band before her. And even after Jai 
Prakash Lai’s death and when the 
property was undoubtedly a valuable 
one although she went to the length 
of suing the defendant to recover the 
comparatively unimportant property 
comprised in the ticca leases which 
were shortly about to expire, she 
made no attempt whatever to re¬ 
cover Burma. The only evidence 
of any i nportance which indicates 
a conclusion contrary to that at 
which I have arrived is that of 
the Maharaja of Giihour, in 
circumstances which I have al¬ 
ready described, and the facts connect¬ 
ed, with ttie Samad speeches and the 
tenants’ address, reports of which 
were afterwards circulate i with the 
Diwan s sanction and assistance. This 
evidence is to my mind quite insigni¬ 
ficant when weighed in the balance 
against the other circumstances in 
the case, and is easily explainable. 

My finding on this part of the case 
makes it unnecessary to consider the 
other points which were raised on be¬ 
half of the appelia.it, but out of res¬ 
pect to the arguments of the learned 
Counsel for the appellant, and Sir 
Ashutosh Mukherji for the respondent, 
and as this case may go to a higher 
tribunal I propose to express my opi¬ 
nion upon the other main questions 
which have been argued at great 
length before us. 

The first of the remaining questions 
to be dealt with is whether there was 
a settlement of the dispute between 
the plaintiff and the defendant in 
November 1914. 

[His Lordship while going into the 
evidence on the point and holding 
that there was a settlement by which 
defendant agreed not to take legal 
proceedings against the plaintiff for 
the money due from him and the 
plaintiff in his turn agreed not to take 
any legal proceedings in connection 
with the Burma estate observed:—1 

It was urged in argument on behalf 
of the plaintiff that where parties are 
negotiating as to the terms of an 
agreement and it is contemplated that 
a written document shall eventually 
be signed everything which takes 
place until tne document is finally 
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signed amounts merely to negotiation, 
il quite agree with the general propo¬ 
sition but in the present case the cir¬ 
cumstances were exceptional. The 
agreement was in fact arrived at in 
September when it was not contem¬ 
plated that any document should be 
signed. The object of the meeting in 
November was not to discuss the 
terms of the agreement which had 
already been come to but merely as to 

whether the Maharajah would at that 

stage, in view of the suit pending by 
the Maharani of Rewa, execute a 
a document and the only reason, 
according to the defendant’s evidence, 
which I accept, why a cocument was 
not at that time executed was that it 
was unnecessary in view of the agree¬ 
ment already come to and it might 
prejudice him in the Rewa case then 
pending. I am satisfied that the 
settlement alleged by the defendant 
was in fact arrived at. 

[His Lordship concluded his discus¬ 
sion of the evidence and proceeded ] 

A point was taken on behalf of the 
appellant that the jurisdiction of the 
Oivil Courts to dec de a question re¬ 
lating to the possession of land in 
Burma of this description was ousted 
by S. 56 of the Lower Burma land and 
Revenue Act (II of 187b) and that the 
suit was not maintainable. This 
point, in my opinion, is without any 
substance. It has been held on many 
occasions that the claims and disputes 
(referred to in that. Act, over which 
the Civil Courts have no jurisdiction 
hut which are under the sole jurisdic¬ 
tion of the Revenue Courts, relate 
only to claims against Government 
and not to disputes between rival pro¬ 
prietors or cultivators. (See Mawng 
Now v. Ma Shwe Hmat *8). Mauny Po 
Kyuirig v. Maung r yi (9) ; The Burma 
Oil Co. Ltd.v. Baijnath Singh 410). 

In view of the decision arrived at 
on the facts of this case it does not 
become necessary to discuss the ques¬ 
tion of limitation raised by the appel¬ 
lant and based upon the assumption 
that a different state of facts existed. 
Elaborate legal arguments took place 
before us based upon a variety of 

(8) [1915] S Bur. L.T. 191—30 I.C. 772—8 L % 
R.R.227- 

(9) [1916] 10 Bnr. L.T. 5—35 I.C. 277, 

(10) [1920] 3 U.B.R. 212-59 I.C. 960. 


different hypotheses of fact. The 
defendant by his pleading raised the 
plea that the suit was barred by limi¬ 
tation. In answer to this the plaintiff 
relied upon S. 10 of the Limitation 
Act which provides that, 

“ No «uit against a person ia whom property 
has become vested in trust for any specific 
purpese ct against his legal representatives 
or assigns (not being assigns for valuab'e con¬ 
sideration) for the purtose of following in his 
or their hands such pr peny or the proceeds 
thereof or for an account of such property or 
the p oceeds shall be barred by any length of 
time.*’ 

The learned District Judge, who 
found that the property was vested in 
Jai Prakash Lai as trustee for the 
Raj and that the defendant took as 
his legal representative, disposed of 
the matter quite shortly. He discuss¬ 
ed the nature and purpose of the 
trust which he found were ascertain¬ 
able from the application for the 
grant and the parwana . The object, 
he says, was to carry out the purpose 
of the Government ir, their Burma 
colonisation sche i e and money was 
placed in the hands of Jai Prakash 
Lai for that purpose but, if in carry¬ 
ing out that purpose a valuable pro¬ 
perty was created, it is still impressed 
with the original trust while it re¬ 
mains in the hands of the Diwan or 
his representatives and they are not, 
and cannot, be entitled to plead the 
statute against their cestuique trust. 
He held therefore that S. 10 of the 
Limitation Act governed the case and 
that the suit was not barred by time. 
The matter, however, is much more 
complicated than this simple state¬ 
ment of the case suggests. In the 
first place the defendant by his written 
statement challenged the title of the 
plaintiff to the Dumrton Raj and 
consequently his title to sue for any 
property constituting a part of the 
Raj. The defendant was not a party 
to the adoption suit or the compromise 
arrived at therein on appeal by which 
the plaintiff established his title to 
the Raj, and he was apparently pre¬ 
pared to re-open the question of the 
validity of the adoption and the plain¬ 
tiff’s right as proprietor. The plain¬ 
tiff when this matter became urgent 
owing to an application for particu¬ 
lars of his title declined to go into the 
question of title, electing to stand or 
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fall upon his possession of the Dam- 
raon Raj acquired by the decree and 
the subsequent compromise in the 
adoption suit. His case was that by 
reason of his possession he had a pre¬ 
sumptive title which could only be 
rebutted on proof of a superior title in 
*ome one else, and that as the Burma 
property was an accretion to the Raj 
he wis entitled to recover it as the 
ostensible proprietor When this 
matter came before the Subordinate 
Judge, who was then in charge of the 
case, upon the defendant’s application 
for particulars, in view of the plain¬ 
tiffs attitude in this matter, he re¬ 
fused tc make the order asked for but 
pointed out that in order to avoid any 
confusion in future it was necessary 
for the plaintiff to state in clear terms 
that he was proprietor of the Dum- 
raon Raj by virtue of his presumptive 
title based on possession and that 
then he couldsay that he was entitled 
co advance his claim to the disputed 
properties on the ground that they 
were accretion to the Raj for the 
reason that they were acquired from 
the funds of the Raj. He further 
pointed out that it was in the circum¬ 
stances open to the defendants to dis¬ 
prove the apparent title of the plain¬ 
tiff by showing (a) that the disputed 
properties were not acquired out of 
the proceeds of the Dumraon Raj but 
by Jai Prakash Lai with his own 
private funds, (/;) that thf plaintiff is 
not entitled to the Dumraon Raj but 
sK)me other person is, and, ('*) that the 
defendants have acquired title by ad¬ 
verse possession. The plaintitfs there¬ 
upon filed particulars alleging that 
the Dumraon Raj was an impartible 
Raj held together as one unit and 
possessed by only one person at a 
time and that after the death of the 
Maharani in execution of the decree 
made in the adoption suit he obtained 
possession of the Dumraon Raj and 
other properties which by subsequent 
acquisition had become part of the 
Dumraon Raj and that he was seized 
in fee and absolutely entitled to the 
Raj and was in possession thereof by 
receipt of rent and produce and by 
paymant of Government revenue. 
The question of the plaintiff’s title 
was accordingly not gone into at the 
trial except in so far as it was based 


upon his possession in pursuance of 
the decree which was not disputed. 
It was contended, however, on behalf 
of the appellant that even if the 
Burma property was acquirer! by the 
late Maharaja through Jai Prakash 
Lai as his trustee, there was nothing 
to show that it was an accretion to 
the Dumiaon Raj. If the plaintiff’s 
title to the property in suit depends 
solely upon his proprietary right to 
the Dumraon Raj then two questions 
arise at the outset for determination, 
first, is his mere possession, in the 
circumstances stated, prima facie evi¬ 
dence of his title sufficient to enable 
him to sue. This question I think 
may be answered by reference to the 
judgment of the Judicial Com nittee 
delivered by Sir Barnes Peacock in 
Oolaganpa Ch tty v. Arhut/motc (11) 
where it is stated, 

“ la England proof of the po’session of laad 
or of the roc.*i t of rent from the person in 
po.«s?8sion is pr<mi facie evidence of x seisin 
in fee. Ia India the pro >f of p >siess ; oi or 
recei t of rent y a per* >n wno \ a s t ie land 
revenue mmediaiel/ to Govrr imoni is prima 
facie evidence of aa estite of inheritance in 
the case of an ordi arv zimi idari . The evi¬ 
dence is st P stro ger if ii be proved that the 
ost-ite has passed on one or more occasion* 
from ancestor to heir.” 

These conditions are satisfied in the 
present case and no proof of a better 
title having been put forward, I ihink 
it must be presumed for the purposes 
of this case that the plaintiff is the 
lawful proprietor of the Dumraon 
Raj. The second question which 
arises is whether the property, if 
acquired on behalf of the late Maha¬ 
raja, is an accretion to the Dumraon 
Raj. The plaintiff, when the ques¬ 
tion of particulars was before the 
court, appears to have assumed that 
because the property was acquired 
out of the proceeds of the income of 
the Dumraon Raj it, therefore, might 
be presumed to be an accretion to the 
Raj and that no further proof of this 
matter would be necessary. By the re¬ 
cent decision of the Judical Committee 
in Rani Jagadamba Kumari v. Wazir 
Narin Singh (12) it was decided that the 

(11) [1874] 1 I.A. 268-14 B.L R. 115—7 Mad. 
Jur. 190—21 W.R. 358—3 Sar. 318 (P.G.) 

(12) 1923 P.C. 59 = 2 Pat. 319 = 50 I.A. 1 = 44 

503 = 37 C.L J. 287 = 4 P.L.T. 319 
= 32 M.L.T. 157 = 25 tom. L.R. 676 = (1923) 
M.W.N. 460 = 28 C.W.N. 98 = 18 M.L.W. 
555 = 4 L.R. P.G. 65 (P.C.) 



86 Patna HARIHAR PRASAD v. KESHEO Prasad (Dawson Miller, C. 3 .) 1925 


income of an impartible estate is not 
so affected by its source that it should 
be assumed to form an accretion of 
the estate and that property acquired 
by savings from the income of the 
impartible estate does not become 
a part of that estate but remains the 
separate property of the holder. In 
the present case it is shown that the 
purchase money, or what has been 
regarded as the equivalent thereof, 
namely, the Rs. 25,000 and the 
journey expenses, came out of the 
Raj treasury, and it may be presumed 
that this was the savings of the Raj 
income. This however, in view of 
the recent decision referred to, would 
raise no presumption that the pro¬ 
perty so acquired was an accretion 
to the Raj and one must consider 
whether there are any other circum¬ 
stances which would raise such a 
presumption. Upon the case made 
by the plaintiff the property was 
acquired primarily for the relief of 
the surplus tenantry of the Raj by 
providing for them an outlet in 
Burma and although this argument 
was not adduced before us in appeal 
it affords some ground for the con¬ 
clusion that the Burma property if 
acquired by the Raj was intended to 
be an annex or accretion to Raj 
property. I am not preparea, how¬ 
ever, to speculate upon a matter of 
this sort which does not appear to 
have been the subject of discussion 
in the lower court and was not argued 
before us. The plaintiff’s title is 
confined to his title to the Dumraon 
Raj and it is not show: , nor indeed 
would he have been entitled to prove, 
that he is the heir to the Maharaja's 
separate property According to the 
ordinary devolution of separate pro¬ 
perty amongst Hindus governed by 
the Mitakshara law as in this case, 
the separate property of the Maha¬ 
raja would devolve in existing cir¬ 
cumstances upon his widow and after¬ 
wards upon his daughter and eventu¬ 
ally upon his daughter's son, the 
present Maharaja of Rewa. Some 
attempt was made to show that what¬ 
ever interest the Maharani of Rewa 
had in her late father’s estate had 
been assigned to the plaintiff and 
that her son the present Maharaja of 
Rewa, wbo was then an infant, had 


joined in this assignment. The plain¬ 
tiff, however, is claiming not as the 
assignee of the Maharani of Rewa or 
her son but as the proprietor of the 
Dumraon Raj and it was not open to 
him on the pleadings to assert a title 
not relied upon. The plaintiff deli¬ 
berately elected to stand upon his title 
arising out of his possession of the 
Dumraon Raj and he ought not now 
to be heard to allege a different title 
of which no notice was given and 
which was not the subject of investi¬ 
gation in the lower court. Moreover, 
the Maharani of Rewa is dead and the 
title of her son, assuming that he has 
any title at all which cannot be deter¬ 
mined in this case, has now become 
vested. At the time when the alleged 
assignment was made he had no 
vested interest but merely a spes 
succession?s and this cannot be the 
subject of a valid assignment even 
had he been of age at the time. Still 
less could his mother, purporting to 
act as his guardian on his behalf, 
bind him by such a transaction and 
we are told that he is contemplating 
instituting a suit in connection with 
the properties of the late Maharaja 
of Dumraon if he has not already 
done so 

Assuming, however, that the plain¬ 
tiff should surmount the difficulties 
which I have already indicated and 
that it should be held that the pro¬ 
perty was acquired on behalf of the 
Raj and incorporated in the Dumraon 
estate further difficulties arise in con¬ 
nection with the question of limita¬ 
tion which must depend largely upon 
the facts as ultimately ascertained. 
If the property vested, immediately 
after the application was made or if 
it vested before the 11th December 
1893, when the Maharaja refused to 
go on with the project, it might be 
said that Jai Prakash Lai was a 
trustee for an express purpose within 
the meaning of section 10 of the 
Limitation Act and neither he nor 
his legal representatives could after¬ 
wards plead limitation, but an investi¬ 
gation of the facts seems to me to 
show that up to December 1893 the 
property now claimed had not vested 
in anybody. The most that can be 
said I think is that Jai Prakash had 
been directed as the Maharaja’s agent 
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acquire the property the expenses 
eing provided by the Maharaja for 
ihat purpose, In December 1893, 
owever, it seems to me that, in any 
iew of the case, the Maharaja with¬ 
drew from the venture and his 
authority to the Diwan came to an 
end. There was no longer any 
agency and no longer any trust. The 
Diwan was certainly in a fiduciary 
position, but if after the agency ter¬ 
minated the Diwan acquired the 
property in bis own name, the most 
that could be said would be, if the 
doctrine of Keech v Sand ford (13) 
and similar cases applies, that there 
was a constructive trust in favour of 
the Maharaja or his representatives 
and not an express trust or trust for 
an express purpose within the mean¬ 
ing of S. 10 of the Limitation \ct. 
Both Jai Prakash and the de¬ 
fendant have from the first undoubt¬ 
edly asserted proprietary right in the 
property and I think that limitation 
would run from the date when the 
property was acquired, certainly nor 
later than the 13th March 1890 when 
the lease was granted. More than 
12 years have elapsed since tuat time, 
but it is said that the Maharani was 
then in possession o: the Raj. having 
a life estate under her husband’s will, 
and that limitation would not run 
against the reversioner nut only 
against the life interest until the 
Maharani’s death in 1907. [f this 
view is accurate and if the plain HIT 
was not entitled to sue on the ground 
that he was a reversioner until 1907 
then the suit so far as he is concerned 
ie within time, hut in order to deter¬ 
mine the date at which the plaintiff 
was entitled to sue for possession of 
the Dumraon Raj, that is to say, the 
date at which his title vested, it be¬ 
comes necessary, to my mind, to 
investigate that title and we have 
not the materials before us in the 
present suit to enter into these mat¬ 
ters. In the adoption suit it v&s 
pleaded by the plaintiff that the 
Dumraon Raj was an impartible 
estate and that the succession was 
governed by the rule of iineil primo¬ 
geniture and further that there was 
a custom or kulachar of the family 

Tl3) 11726] 3eleoi Ca. Ch, 61 = 2 Eq. Gas. Afar. 
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that no female, whether a widow or| 
a daughter, could succeed to the Raj 
the widow being entitled only to 
maintenance. If the plaintiff was 
entitled to succeed as the next lineal 
heir in the dtrect line upon the death 
of the late Maharaja, then the period 
of limitation against him would begin 
to run in 1896, when the late Maha¬ 
raja died, and the suit would be 
barred by limitation. It may be that 
the late Maharaja was entitled to 
dispose of the property by will givir.g 
bis widow a life interest. If he was 
not, then the plaintiffs title became 
vested on his death. The question of 
his title has not been investigated 
owing to the attitude which he 
adopted on this point before the trial 
began and it seems to me that it 
would be useless to en er into a 
speculative investigation based upon 
a hypothetical stite of artairs con¬ 
trary to the facts found 

It remains to consider whether the 
plaintiff has made out his title to 
possession of the hous9 and garien 
in Dumraon. The learned Judge 
dealt with these two properties as 
though they were one, and pointed 
out that a considerable sum of money 
had been spent by the Raj upon the 
purchase and upkeep of this property 
and seems to have assumed that 
these properties were also hold on 
trust by the Diwan . It was not 
argued before us, however, in this 
apDeai that any trust attached to the 
possession of these properties nor 
had such a case been established. 

[His Lor’ship then discussed and 
explained the evidence supporting his 
finding on the point and concluded: ] 

In my opinion the appeal with res¬ 
pect to the property both in Burma 
and Dumraon should b9 allowed and 
the plaintiff’s suit dismissed. The 
appellant is entitled to his costs here 
and in the Court below. The question 
of the appropriate hearing fee will be 
considered later. 

Mullick, J.— It will be convenient 
at'the outset to give a short history 
of the principal personages who 

figure in this case. 

[His Lordship gave a short sketch 
of the lives of the principal persona- 
es:—1 
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It will be convenient next to give a 
short account of the Burma Reclama¬ 
tion Scheme. 

[Then His Lordship gave an accoount 
of the Burma Reclamation scheme 
and after discussing the evidence 
observed as follows .—] 


With regard to the admissions made 
by Jai Prakash in his own favour, 
they u'soare not proved, ind even, 
if proved, they would not, in my opi¬ 
nion, be evidence. I do not believe 
that Jai Prakash Lai would select the 
Munsiff as a proper person for beg¬ 
ging charity on his behalf from the 
Maharaja. 


[Then His Lordship after continuing 
his discussion on the facts and the 
evidence, observed :—] 

Therefore, on a review of the docu¬ 
mentary and oral evidence up to the 
11th December, 1893, I am satisfied 
that the learned Judge's conclusion 
that title rested with the Maharaja 
and not with Jai Prakash Lai is cor¬ 
rect. I believe that Jai Prakash was 
sent by the Maharaja to Burma, with 
instructions to take land in his name 
for the Dumraon Raj and to hold and 
develop it in trust for the Raj and 
that the grant of Rs, 25,(00 made on 

1st June, 18«9, was not a gift to Jai 

Prakash Lai to aid him in developing 
the property for himself but was a 
grant for the development of the pro¬ 
perty of the Dumraon Raj for ;he 
Dumraon Raj. I find that on the 11th 
December, 1893, the Maharaja revok¬ 
ed the truss and declined to pay for 
the development of the property any 
longer. Jai Prakash Lai then resolv¬ 
ed to pay for the development himself 
and to assume the rights of owner 
ship as the proprietor of the property. 
He, however, made one more effort in 
the presence of Moti Lai Ghosh to in¬ 
duce the Maharaja to continue the 
project but he was unsuccessful. His 
subsequent conduct is throughout 
consistent with the view that he 
treated the property after December 
1893, as his own private property. 

[ His Lordship after further trac¬ 
ing the course of events till the 
lodging of the present suit by the 
plaintiff, continued:—1 


In this state of things I am of 
opinion that the balance clearly 
preponderates in the plaintiff’s 
favour. 

In the absence of an express decla¬ 
ration we can only decide on infer¬ 
ences: but the learned Judge in the 
court below has made a most exhaus¬ 
tive and careful analysis of the facts 
and I think that the conclusions 
which he draws are irresistible. Even 
if I had been of the opinion that the 
evidence was evenly balanced and 
that the one view was just as reason¬ 
able as the other, I should not have 
been justified in appeal in setting 
aside the finaing of the learned 
District Judge. 


The limits within which an Appel¬ 
late Court may act are stated as 
follows by Lord Esher in Colonial 
Securities Trust Co. v. Massey (14):— 

‘T have frequently stated this rule, and I 
think it is well expressed by Lopes, L. J. in 
Sevaje v. Adam (16). The matter is thus 
stated; 


“where a case tried by a Judge without a 
Jury comes to the Court of Appeal, the 
presumption is that the decision of the Court 
belo'v on the facts was right, and that pre¬ 
sumption must be displaced by the appellant. 
If he satisfactorily makes out that the Judge 
below was wrong, then inasmuch as the 1 
appeal is in the nature of a re-bearing, the 
decision should be reversed; if the case is 
left in doubt, it is clearly the duty of the 
Court of Appea not to disturb the decision 
of the Court below " 

With the rule so stated I entirely 
agree. 

To the same effect is Lord Buck- 
master’s judgment in Nabakishore v. 
Upendra Kishore (i 6). Speaking of the 
appellant the learned Judge says: 

“If all he can show is nicely bala r oed 
calculations which lead to the equal p.ssi-f 
bility of the judgment on either the one sidel 
or the other being right, he has not succeed-! 
ed.” ■ 

In the present case the appellants 
have failed to show that the learned 
Judge is wrong. It is true that the 
payment of the consideration money! 
is not everything in a case of BenamA 
though it was observed by Sir George! 

(14) [1896] 1 Q. B. 38 = 65 L. J; Q. B. 100 = 

73 L. T. 497 = 44 W. R 212. 

(15) W. N. 95. 

(16) 1922 P. C. 39 = 30 M. L. T. 234 = 
30A.L. J 22 = 35 C. L. J. 116 = 42 M. L. 

J 253 = (1922) M. W. N. 85 = 26 C.W.tf. 
392 = 3 P. L. T. 311 = 24 Bom. L. R. 346 = 

15 M. L. W. 417 (P. C. ). 



1925 


benefit 
There 
or of 
simply 


Harihar Prasad v. Kesheo Prasad ( MuJIick, J.) Patna 83 

that the specific purpose alleged by 
the plaintiff is established. It is not 
neces^iry that an express declaration 
should be proved. In England infe¬ 
rences drawn from the conduct of 
the parties have been held sufficient 
to establish an express tru^t and I 
think the same principle should apply 
to trusts for a specific purpose within 
the meaning of Section 10 of the 
Indian Limitation Act. 

On behalf of the appellants it is 
next contended that there never was 
any property in 1889, and it certainly 
was not vested in Jai Prakash Lai 
by Maharaja Radha Prasad in con¬ 
sequence of any trust created between 

them. 

Now with regard to the existence 
of the property, it is contended that 
no property came into existence 
before the 17th April, 1890, when for 
the first time information was given 
to Jai Prakash’s agent Lallu Ram 
that the lease was ready for signa¬ 
ture. It is suggested that before 
this date Jai Prakash Lai was in 
temporary occupation of waste land 
and that he was liable to eviction. 

I am unable to see how this argu¬ 
ment affects S. 10 of the Limi¬ 
tation Act. It was open to Radha 
Prasad to create a trust empowering 
Jai Prakash Lai to go to Burma for 
the purpose of acquiring land for him 
and the land so acquired would 
become vested in the trustee from 
the moment of its acquisition and the 
trust would fasten to that land 
exactly as if it had been vested in 
the trustee at the moment of the 
creation of the trust. In the present 
case the evideice is that the trustee 
Jai Prakash Lai obtained possession 
of the greater portion of the land 
when he obtained permission to cut 
the timber on it; that is, on 29th 
January, i890, ( Ext. 29 ) and 20th 
February, 1890, ( Ext 31). But I 

think Lallu Ram took possession 
even earlier. On the 14th November, 
1889, Lallu Ram reports to his master 
that he has selected a piece of waste 
land at the Pyu Railway Station and 
that the demarcation had cost Rs. 235 
and that the survey would cost Rs. 
3,750. I think he was in possession 
from this date but even if he was not 
then he certainly was in possession 


Farwell in Bilns [Coer v. Desraj (2) 
ithat the criterion in these cases in 
India is to consider from what source 
the money comes with which the 
purchase money is paid. But after 
all it is a question of fact whether 
the payment of the money was a 
gift or a transaction for the 
of the owner of the money, 
is no question of presumption 
onus of proof; the matter is 
one of balance of evidence. 

In Ram Narain v. Muhammad 
Hadi (7) their Lor tships of the Privy 
Council observed: 

“In maDy, it may b? said in most, ca*es or 
alleged Benar*i this is a very lm.o'tant tact. 
Bit it is not the on y irneron. Here it is 
consistent with the defendant's case which 
is that the plaintiff purohised the village tor 
him and intended to b 3 a g ft in return tor 
hi* services. Iq such a c*«e a much more 
important fact is the actual p ^session or 
receipt of the rents of the property. 

Here Jai Prakash was admittedly 
in possession but the evidence justi¬ 
fies the inference that he was in 
possession as Maharaja Radha 
Prasad’s trustee 

As I am unable to agree with the 
learned Judge’s findings on issues 11 
and 12 which relate to the question 
of settlement and which I propose 
presently to discuss, it is scarcely 
necessary for me to consider the law 
bearing upon title; but out of respect 
to the very elaborate arguments that 
have been addressed to us by both 

sides on this part of the case, I will 

shortly state my opinion. 

The first question is whether 
suit is barred by limitation, if 
10 of the Indian Limitation 
applies; and if J ai Prakash Lai 
after him the defendants took the 
property as trustee the bar of limi¬ 
tation is saved. The learned Vakil 
for the respondent before us states 

the plaintiff’s case thus: 

“The Maharaja Radha Prasad depu¬ 
ted J ai Prakash Lai to Burma to acquire 
for the Raj in his own name land 
to be colonized by the tenants of the 
Raj in furtherance of theGovemment 
Colonization Scheme, Jai Prakash 
Lai applied for and acquired the 

land.’ 

Specific purpose:—Acquisition of 
land for Raj for colonization.” 

The sprcific purpose is a matter of 
inference and I have already found 


the 

S. 

Act 

and 
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on the 20th Feb. 1810. Apparently his 
intention was to extend to the south 
of the Pyu river, but this was not 
allowed and only land to the north of the 
river was given. Certain lands belong- 
ingto the village of Tangan were also 
subsequently excluded, but neverthe¬ 
less there was a large area put into 
his possession in the year 1889, and I 
cannot see how the argument as to 
there being no land in existence can 
bs accepted. 

The suggestion is perhaps that Jai 
Prakash Lai had no interest in th© 
land at all till the lease became ready 
f')>'sign iture. But this argument is 
not maintainable as he was put in 
possession under the terms of the 
draft application. The contention 
that the draft application gave no 
title because it was approved by the 
Financial Commissioner and not the 
Chief Commissioner does not carry 
weight because from the marginal 
notes on the draft application, it 
would appear that the Financial 
Commissioner was in commuaication 
with the Chief Commissioner before 
the final application was approved 
There is also evidence that Mr. Finu- 
cane and Jai Prakash Lai had an 
interview with the Chief C mmnis- 
sioner before starting for Mandalay. 
Some of the terms in the application 
wore no doubt altered afterwards; 
but that was done by consent between 
the parties to the transaction and the 
various acts of possession were clear¬ 
ly referable to the final contract of 
1896 In my opinion the Government 
of Burma could not have resisted an 
action for specific performance at 
any time after April, 1889. 

If therefore. Jai Prakash Lai went 
to Burma as Radha Prasad’s trustee 
then Radha Prasad became the 
beneficial owner of all the properties 
which Jai Prakash acquired as such 
trustee and he was entitled to the 
benefits of all the contracts made by 
Jai Prakash in regard to the pro¬ 
perties. The trust fastened in all 
after-acquired properties and these 
became vested in the trustee at the 
various times when they were so 
acquired. The defendants having 
come into possession as heirs of the 
original trustee are also bound by the 
trust. Neither their possession nor 
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their father’s can be adverse to the 
settlor or his representative. 

What the position, would have been 
if the plaintiff had been unable to 
prove that properties had become 
vested in Jai Prakash for a specific 
purpose it is scarcely necessary to 
discuss. In England an agent or a 
person in a fiduciary capacity if he 
acquires property during the continu¬ 
ance of that relationship is bound to 
hold the property in trust for his 
principal and cannot take any advan¬ 
tage from it for himself. He is an 
express trustee and is inco npetent to 
plead the statute of limitation. It is 
contended that in India the law is 
different and scope of S. 10 of the 
Limitation Act is more restricted. 
Possibly that may be so, but the 
question does not arise. If Jai 
Prakash took the land at all under 
authority derived from his master he 
took it as a trustee within the mean¬ 
ing of S. 10. The section does not 
require that the trust should be prov¬ 
ed by an express written or oral 
declaration I think it may be infer¬ 
red from circumstances. 

The next question is what title 
must the plaintiff prove. District 
Judge’s order dated the 9th January, 
19^0, shows that the position which 
the plaintiff took up in the Court 
beiow was that he was in possession 
°? Lumraon Raj and under S. 110 
or the Indian Evidence Act such 
possession was a good title against 
the defendants until the defendants 
could show a better title. The Court 
declined to amend the issues so as 
to let in proof of the plaintiff’s title 
as the heir of Radha Prasad. 

It is now contended by the defend¬ 
ants that the plaintiff cannot be 
permitted to put in evidence the 
judgment in the adoption suit for the 
purpose of showing his succession by 
inheritance to Radha Prasad’s estate. 
Now there are two judgments of the 
Suddar Dewani Adalat which show 
that the Dumraon Raj is an imparti¬ 
ble estate. I think in this case it is 
unnecessary to require further proof 
of that fact, and if the Burma pro¬ 
perty is an accretion to the Raj, it is 
sufficient for the plaintiff who is in 
possession of the whole Raj to rest 
his case on his possessory title. 
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Now, I find that in the plaint it is 
asserted that the Burma property is 
a part of the Raj. As the defendants 
were contending that the Burma 
property was not acquired by Radha 
Prasad at all, the case that it was 
the self-acquired property of Radha 
Prasad and that it had not been in¬ 
corporated with the Raj was never 
made in the CouTt below. There is 
also evidence that the initial expen¬ 
diture on the property came out cf the 
Raj funds. The account for this 
money was kept in the Raj and part 
of the correspondence relating to the 
property was conducted witn the 
assistance of the Raj establishment. 

It was asserted in the presence of 
Radha Prasad and Jai Prakash at 
Samad’s meeting and in the tenants 
adress, an 1 later in the Karri ma s 
and in Jai PrakaslTs scirbasva tout 
the property belonged to the rea.sat 
(estate) and no contradiction was 
made either by the settlor or the 
trustee. The omission on the part 
of Radha Prasad to mention the 
property in his will and the subse¬ 
quent omission by Maharani Beni 
Prasad and the plaintiff are points 
in favour of the appellants, but on the 
whole my opinion is that the evidence 
alth nigh meagre is sufficient to 
establish that the Burma property 
was incorporated vith the Dumraon 
Raj. The decision rests on a question 
of fact, namely, intention, and at 
this distance of time it would be 

unreasonable to expect better evi¬ 
dence to prove that Maharaja Radha 
Prasad did intend to treat this pro 
perty as his self-acquired property. 
Therefore if the Burma property is a 
part of the impartible Raj, the plain¬ 
tiff, who is in possession of the 
remainder of the Raj, has a good 
cause of action for the recovery of 
the property and it being trust pro¬ 
perty within the meaning of 8. 10 the 
defendants cannot plead limitation. 

The next question is whether the 
plaintiff’s title is liable to be defeated 
by the order of Radha Prasad, dated 
the 11th December, 189:3 There was 
no ei press pleading to this effect in 
the written statement and indeed the 
defendants could not very well have 
asserted that Jai Prakash was the 
exclusive proprietor of the Burma 


property, and at the same time taken 
the alternative plea that Jai Prakash 
was a trustee and that Radha Prasad 
revoked the trust. The estoppel 
pleaded by the defendants was of a 
totally different kind, namely, that 
the plaintiff was incompetent to sue 
in consequence of an agreement made 

in September 1914. 

But although the question of the 
revocation of the trust does not arise 
out of the written statement I think 
the Court is bound to take notice of it 
if the facts on the record establish it. 

There is no question of surprise 
here and it is a point which is vital to 

the case. 

Now it is contended that the doctrine 
laid down in Keech v. Sand ford (13) 
precluded Jai Prakash from taking 
the benefit of the grant for himself. 
In Keech v. Sand ford (13) the lessors 
had refused to renew the lease in 
favour of an infant custui que trust 
and thereupon the trustee took the 
renewal for himself. It was held that 
he could not retain the benefit and 
being a trustee must hold the lease 
for the benefit of the infant cuestui que. 
trust. But here Die question is whe¬ 
ther the trust was not revoked. Was 
it an imperfect trust or w&3 it a trust 
in respect of which the settlor had 
reserved to himself the right of revo¬ 
cation ? if the property was not 
vested in the trustee at any time and 
the settlor retained the control over 
it or over the fund> for developing it, 
then it was not a perfect trust. If. 
however, the settlor handed over the 
property to tiie trustee, subject to 
the condition that he would be com¬ 
petent to revoke the trust a' ? ter the 
Rs 25,(TO were spent, then it wrs a 
perfectly valid trust and ;he only 
question for consideration would he 
whether the order of the 11th Decem¬ 
ber, 1893, wis a valid revocation. In 
my opinion the answer is in the 
affirmative. In this connection the 
cases on abandonment of contracts of 
partnership are helpful. In Premier- 
gust v. Turton (17) several partners 
started to work a mine ; the plaintiff 
subscribed hi* share but refused to 
subscribe more, and the other part¬ 
ners continued to sink their money 
on it and eventually made the mine 
(17) 1 Y.&Ooll. C. 0. 98. 


profitable. The plaintiff then came 
forward with a claim and it was held 
that he was not entitled to succeed 
In Rider v. Walsh (18) the principle 
was applied to a building speculation. 
We have already seen that the Burma 
venture was a, highly speculative pro¬ 
ject and if it had been a case of part¬ 
nership between Radha Prasad and 
Jai Prakash I think the refusal of 
Radha Prasad to go on with the 
\«ture would have constituted an 
abandonment. Reasoning on the 
same principle the refusal here would 

amount to a revocation of the trust. 

It has been urged that Radha Prasad 
may have been content to take the 
risk of a forfeiture of the grant or the 
grant may have been of value to him 
even without the expenditure of more 
capital and the trustee was not justi- 
nedin taking for himself the benefits 
that had up to then accrued and ex¬ 
pending his own money and treating 

the whole property as his own. The 
matter has to be judged upon the 
fac^s. The income from the crops 

grown was only R S . 956 in 1893 and 

the whole of it and more was required 
for the development of the land. In 
1895 Lallu Ram was carrying on with 
money borrowed locally and if no 
further capital was going to be ex¬ 
pended the land cleared was valueless. 
We have seen that clearances rapidly 
relapsed into jungle, and if Jai Pra 
kash Lai had reported that he was not 
going to spend any more money the 
grant would most assuredly have 
been forfeited by the Burma Govern¬ 
ment. In the circumstances he was 
justified in thinking chat the trust 
had been revoked. There was no lack 
of good faith, for the Maharaja had 
from the outset disliked the project 
and I do not think it was necessary 
for Jai Prakash to first surrender the 
grant and then apply for a fresh 
grant as exclusive owner. 

Therefore limitation began to run 
against Radha Prasad from the 11th 
December, 1893, and was not .suspend¬ 
ed by his death or by the possession 
of Maharani Beni Prasad as execu¬ 
trix, legatee and life tenant. 

Assume, however, that there was 
no abandonment in law, then Jai 
Prakash remained a trustee till his 
(187 11 Irish Eqity 22. - 
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death and after his death Hariji dealt 
with the property as trust property 
and was not entitled to plead limita- 
tion # ,It ^as be n contended that 
Hariji s possession wis adverse to 
Maharani Beni Prasad, there was n 
express trust within the meaning of 
S. 19 and Jai Prakash was merely an 
implied trustee. Even then, however, 
Jai Prakash being executor could not 
be in adverse possessi n. But that 
will not help the plaintiff. He must 
show a cause of action either under 
Article 140 or Article 141 or Article 
144 and this he cannot do. 

Having definitely undertaken to 
rely upon his possessory title only, 
it is not competent t > him to adduce 
evidence to prove any of the facts . 
necessary to establish a title which 
gives him a cause of action for the 
application of these articles. 

It was next contended that the 
Burma Laws Act makes a transfer of 
the grant invalid and therefore the 
legacy also was invalid and therefore 
Beni Prasad acquired no title to the 
property and that Rij Rajeshwari 
succeeded to the Burma property on 
Radha Prasad’s death and time began 
to run against him form 1894 and that 
'he present suit by the plaintiff i 3 
barred. The answer to this is that in 
the absence of any provisions for 
forfeiture and re-entry the transfer of 
the grant is not void. The burrna 
Government could have perhaps 
ejected Maharani Beni Prasad if she 
had taken possession of the Burma 
property, but it does not follow that 
Maharani Beni Prasad had acquired 
no title to the land by the will of her 
husband. 

The question was also raised whe¬ 
ther under the Lower Burma Land 
and Revenue Act (II of 1876) a suit 
would lie at all in the Court at Arrah 
and our attention was drawn to issue 
No. 13. The learned Judge, in my 
opinion, was right in deciding the 
issue in plaintiff’s favour. The pro¬ 
vision in the Land and Revenue Act 
in question only applies to a suit 
between the Government and the 
grantee or any person claiming under 
him and does not affect a suit to which 
Government is not a party in which 
no question a3 to the status of land- 
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owner is in controversy. In a suit 
between a settlor and his trustee no 
question arises which the Revenue 
Court can decide. 

Let us next examine the position 
if the Burma property is not an 
accretion to the impartible Dumraon 
Raj. In that case the property will 
descend first to Maharani Beni Prasad 
and then to her daughter the Maha¬ 
rani of Rewah and then to the latter s 

I son Maharaja Gulab Singh. The 
plaintiff’s possessory title will not 

assist him in establishing a cause or 
action against tha defendants and he 
must have recourse either to Articles 

[140, 141, or 144 as stated before. 

Unless the plaintiff can rely upon 
the facts found in the adoption suit 
there is no evidence in the present 
suit to establish the plaintirt s title to 
Radha Prasad’s separate properties. 
On behalf of the plaintiff it is sug¬ 
gested that the judgment in the adop¬ 
tion suit should be accepted as evi¬ 
dence under S. 43 of the Indian Evi¬ 
dence Act. I do not think either 
13. 43 or any other section will make 
Ithis judgment between other parties 
ladmissible against the defendants. It 
may be said that it is a matter of 
great hardship to the pla'ntiff that in 
every suit for recovery of land ap¬ 
pertaining to the separate estate of 
Radha Prasad he will have to prove 
his title by inheritance ; but the 
defendants are entitled to take this 
defence however technical it may be 
and to run the risk of being mulcted 
in costs in the event of being defeated 

I on the issue. The mere fact that the 
plaintiff is in possession and pays 
Government revenue for the Dumraon 
estate will not prove that he is the 
[nearest heir of Radha Prasad ; and 
therefore if the property is not an 
accretion to the Raj, he cannot 
succeed only upon hi9 possessory title. 

The other objection raised by the 
defendants in this connection is that 
assuming that the plaintiff has proved 
a prima facie title as the heir of 
Radha Prasad, the Maharani of 
Rewah had a preferential right to the 
Burma property and therefore the 
* suit must fail. The plaintiff seeks 
t) reply to this by .showing that in 
the suit instituted in August 1914, 
against the plaintiff, the Maharani of 
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Rewah claimed the whole Dumraon 
Raj from the plaintiff and that 
although her son, the present Maha¬ 
raja Gulab Singh, was not a party 
when the suit was first instituted he 
was brought upon the record before 
the compromise decree. By the com¬ 
promise both the Maharani and her 
son gave up all claim to the Dumraon 
estate. It is contended by the plain¬ 
tiff that so long as this decree stands 

neither the Maharani nor Gulab Sirigh 
can challenge the plaintiffs title. 
The defendants reply that the decree 
in question is a nullity in so far as it 
purports to deal with Gulab Singh’s 
i terest for he was then a mere rever¬ 
sioner whose chance of succession 
could not form the subject of any bar¬ 
gain. I think if the decree so far as 
Gulab Singh was concerned was a 
nullity, the argument of the defend¬ 
ants would prevail. But in my opi¬ 
nion the decree has to be shown to be 
a nullity and for ought we know 
there may have been many circum¬ 
stances proved at the trial of the 
Rewah suit which would make the 
decree voidable and not void; for 
instance the Maharani may have 
been representing the whole estate, 
or the compromise may have been for 
the benefit of the estate and not for 
the personal advantage of the limited 
owner or there may have been legal 
necessity. I think that a< the defend¬ 
ants do not claim through the Maha¬ 
rani of Rewah *hey are not entitled to 
challenge a decree which is voidable 
and not void. 

It wa.^ contended by the learned 
Counsel for the appellants that if S. 10 
of the Indian Limitation Act does 
not apply then Article 142 applies 
and that the plaintiff cannot rely on 
Articles 140, 141, and 144. It is 
true that the manner in which 
the plaint 4as been drafted assists 
this argument ; for the plaintiff did 
not in the plaint rely upon his 
title as reversioner at all. His case 
was that his predecessor was in pos¬ 
session of that property through his 
servants and Jai Prakash was a Be- 
namidar and that he had been dis¬ 
possessed by Jai Prakash. It was 
only when the matter came to be 
discussed by reason of the defendants’ 
asking for particulars that a case of 
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trust such as is contemplated by S. 10 
of the Indian Limitation Act was 
disclosed. The plaintiff’s present case 
is that Jai Prakash was not a mere 
name-lender and that Kadha Prasad 
was never in direct possession and 
that this is not a case for recovery of 
possession after dispossession or dis¬ 
continuance of possession. Whatever 
may be said of the earliar stages the 
parties have gone to trial on a case of 
trust and it is too late now to seek to 
apply Article 142. 

My view of the cast is that the 
plaintiff is entitled to the benefit of S. 
10 of the Limitation Act and to re¬ 
cover the Burma property from the 
defendants as an accretion to the 
Dumraon Raj but for two circum¬ 
stances which stand in his way : (1) 
the abandonment on the 11th Decem¬ 
ber, 1893, and (2) a settlement made 
with Hariji on or about the 20th 
August, 1914. 

[His Lordship discussed the evi¬ 
dence relating to the settlement 
between the parties and in the course 
of the discussion observed :—] 

The learned Judge has not hesitat¬ 
ed to believe Mr. Sinha whenever he is 
in conflict with the plaintiff; but the 
reason he gives for not coming to the 
conclusion that there was a completed 
settlement is that Mr. Sinha was an 
unsatisfactory witness and that he 
talked too much. In his evidence I 
have been able to discover only one 
inaccuracy, namely where he stated 
that on his arrival in India in Sep¬ 
tember, 1914, he heard from Hariji 
that the Burma dispute had already 
been settled. On reading the whole 
deposition it is clear that this was a 
mistake. But I can see nothing in 
the witness’s evidence which other¬ 
wise supports the finding of the learn¬ 
ed Judge that Mr. Sinha’s memory is 
not to be trusted. Mr. Sinha was for 
sometime a Journalist and possesses 
a remarkable command over the Eng¬ 
lish language and it is to be expected 
that he understands the meaning and 
effect of the words he has used and on 
his deposition as recorded, there can 
be no possible doubt that the plaintiff 
and the defendant were “ ad litem ” 
with regard to the settlement. 

I It is with great hesitation that an 
appeal Court differs with the trial 
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Court on its estimates of witnesses 
whom the trial Court has had an op¬ 
portunity of seeing; but where the 
opinion of the trial Court depends not 
upon the hDnesty of the witness but 
upon reasons which the appeal Court 
cannot accept, it is obviously the 
duty of the appeal Court to record its 
disagreement with the trial Court and 
to set aside the findings of fact arriv¬ 
ed at by him. 

[His Lordship again discussed evi¬ 
dence and observed :—] 

The result is that on a careful re¬ 
view of the evidence given on this 
part of the case, I am satisfied that 
the plaintiff’s allegation that there 
were three completed contracts bet¬ 
ween him and the defendant made 
respectively in August, 1914, Novem¬ 
ber, 1914, and May, 1915, all of which 

were successively broken by the 
defendant cannot be accepted. On 
the other hand, the contract alleged 
by the defendant, namely, that made 
on the 29th September, 1914, and 
ratified between the 19th and the 21st 
November, 19(4, should be held to 
have been proved. It is a good de¬ 
fence to this suit and the plaintiff 
must fail. 

I do not think there is any difficul¬ 
ty in regard to the law applying to 
this part of the case. The contract 
that in consideration for the monies 
paid by Hariji the plaintiff relinquish¬ 
ed all claim to the proper .ies in Burma 
is a complete defence in this suit. 
The plaintiff cannot be heard to say 
that the consideration was bad. The 
case of Stapilton v. Stapilton (19) is. 
authority for the proposition that if 
an agreement is entered into upon ar 
supposition of a right or of a doubt-1 
ful right, it shall be binding Thel 
compromise of a doubtful right is a| 
sufficient foundation for an agroe-l 
ment. The case of Jordon v. Moneys 
(20) has no ppplication nor is it neces¬ 
sary for the defendants to have 
recourse to any principle of estoppel. 

It was contended by the learned 
Vakil for the respondent that it is 
necessary to show that specific per¬ 
formance of the contract could have 
been obtained in the Court of the 
Subordinate Judge at Arrah at the 

(19) 1 Atk. 2. 1 

(20) 5 H.L. Cas. 185—23 L.J. . Oh. 865. 
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time when the present suit was insti¬ 
tute ' and that the necessary requisites 
had been established by the defend¬ 
ants ; possibly the objection might be 
a good one if it were necessary for 
the defendants to rely upon estoppel ; 
but as they have founded their case 
only upon contract the defence is a 
good one. 

The plaintiff’s claim to the proper¬ 
ties in schedules C and D is set out in 
paragraphs 13 and 14 of tlie plaint 

which run as follows : 

Para 13: 

“The buildings and out-houses and other 
erections described in the said Schedule C, 
were constructed partly on khas land of the 
Dumraon estate and partly on pieces of ad¬ 
joining lands purchased from time to Mme by 
the Raj in the name of the said Kai Jai 

PrakaihLai Bahadur for a suitable residence 
of the Raj Dewan, and the same was construct- 
ed repaired and maintained solely at the 
expense of the Raj and the price even of 
furnivure and cost of library in the building 
were also paid from the haj treasury. 

Paragraph 14: , . 

“ The garden with buildings described in 
Schedule D, was laid out and built on khas 
land of the Raj and the adjoining pieces ol 
land were purchased by the Raj in the name 
of the said Rai Jai Prakash Lai Bahadur and 
all costs of erections and laying out and main¬ 
tenance of buidings and garden were also 
paid from the Raj Treasury for use of the 
Diwan aud guests of the Raj. Tte plaiutiu 
states that said properties »et out oo Schedules 
B, C. and D, firmed and still ferm part of the 
said Dumraon Raj.” 

The cause of action is stated in 
paragraph 17 to be that defendants 
are now wrongfully asserting that 
they are entitled to hold possession of 
the properties in their own behalf and 
the relief claimed in paragraph 19 is 
possession of the said properties with 

mesne profits. 

The learned Judge has declined to 
award mesne profits but he has made 
a decree for possession and for an 
account of the sums expended by the 
defendants or their predecessor on the 
properties specified in Schedules C 
and D such sums to be credited to the 
defendants. 

[His Lordship then discussed the 
evidence relating to the matter and 
continued :—] 

The decree of the learned Judge, 
t therefore, as to the lands in Schedules 
C and L) will be set aside. 

There remains the question of limi¬ 
tation. With regard to the house and 
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garden, there is no question of accre¬ 
tion or trust. 11 is admitted that the 
properties are within the impartible 
Raj. It is alleged that Jai Prakash 
was in possession of these properties 
as & Raj Officer and after his death 
Maharani Beni Prasad was in posses¬ 
sion as a Hindu female. The plaintiff, 
in order to show that the suit is with¬ 
in time, must apply Articles 14U or 
141, that is to say, he must prove his 
title to succeed to Radha Prasad’s 
estate ; his possessory title will not be 
enough. His suit must therefore fail. 

The result, therefore, is that in my 
opinion the appeal should be decreed 
with costs in both Courts. 

Foctei 1 , J.— I first deal with the ap¬ 
peal in respect of the property “B" 
of the plaint ordinarily described as 
the Burma property. 

[His Lordship in the course of his 
discussion on the facts and the evi¬ 
dence, observed as follows : —] 

It is important at the outset to have 
some clear principles as to the rele¬ 
vancy of the acts and declarations of 
parties in a complicated case iike this. 
The learned Judge finds that Jai Pra¬ 
kash Lai afttr the end of 1893 bore 
the burden of the expenditure in deve¬ 
loping the property. The result of 
that expenditure and the Maharaja’s 
previous expenditure was the grant of 
1896. The grant itself by its covenants 
imposed, on penalty of forfeiture, a 
further h^avy expenditure. This was 
met by Jai Prakash Lai and his son 
the defendant. All this exnenditure 
ii in a sense the cost of acquisition, 
analogous to purchase money. But 
for that expenditure, property “ B” of 
the plaint would not have been ac¬ 
quired or retained. So the cost of 
acquisition has in this case 1 a double 
source, the Raj Treasury and Jai 
Prakash Lai's purse. I take it that 1 
am bound, in view T of the high autho¬ 
rities which I shall presently quote, 
to hold that where the cost of acquisi¬ 
tion is only in part traceable to the 
plaintiff, the Court should in the ab¬ 
sence of an unambiguous criterion of 
ownership take into consideration. 

“ The surrounding circuit stances, the posi¬ 
tion of the pariie* and their relation to one 
another, the motives which could govern their 
actions, and their subsequent conduct includ 
iug their dealings with or enjoyment of the 
disputed property.” 


96 Patna HarihaR Prasad v. KESHEO Prasad (Foster, J.) 1925 

This rule has its application to in this Burma enterprise at its in- 


.every important controversy in this 
case. The effect of it is that there is 
|no legal presumption on either side. I 
venture to borrow these principles 
from the judgments in Promode v. 
Madan (6) Dalip v. Chaudhurain (21) 
and Mt. Amiroonnissa v. Mt . Ashra- 
foonissa ( 22 ). 

[His Lordship in continuing the 
discussion on the evidence observ¬ 
ed : —] 

One thing we do know that the day 
before the Maharaja made his grant 
by parwana of Rs. 25,000 Jai Prakash 
Lai in giving his instructions by 
letter to Lalluram Pande the manager 
in Burma as to the opening of experi¬ 
mental farms on the property, warned 
his agent that he, Jai Prakash Lai, 
could not afford a rich man’s expendi¬ 
ture. I take this to be part of the res 
gestoe at the time when Jai Prakash 
Lai assumed control of the enterprise. 
I am using the words res gestce as 
signifying declarations and circum¬ 
stances which constitute or accom¬ 
pany and explain the fact or trans¬ 
action in issue, the formulated issues 
in this particular instance being Nos. 
3, 4 and 5. The whole correspondence 
of the month of May 1889, appears to 
me to be valu ble as illustrating the 
motives actuating Jai Prakash Lai 
when he first assumed possession. It 
also explains his mental attitude when 
before that date he sent to Burma 
money from his own funds. 

[His Lordship then resumed his 
discussion on the evidence and then 
continued:—] 

My conclusions, so rar as the 
Burma property is ooncerned, are in 
effect much the same as the case 
presented by the defendant in his 
written statement. Reverting to the 
plaintiff’s case, I doubt whether 
even as it stands it could be made, in 
the circumstances now proved, the 
basis of a decree in a Court governed 
by principles of equity. Let us 
assume that there was the relation¬ 
ship of principal and agent between 
the Maharaja and Jai Prakash Lai 

(21) 119081 30 All. 258 = 35 I. A. 104 = 10 Bom. 
L.R. 600 = 12 C.W.N. 60^ = 14 Bur. L.R. 
151 = 4 M.L.T. 141 (P.C.) 

(22) (18711 14 M.I.A. 433 = 17 W.R. 259 = 3 
Bar. 58 (P.C.) 


ception in 1889. Sir Ashutosh Mu- 
kherjee, in the course of his learned 
argument here on behalf of the res¬ 
pondent, stated what authority or 
mandate he wished us to apply to 
this agency : it was he urged, a direc¬ 
tion to Jai Prakash Lai to acquire 
for the Raj in his own name land 
to be colonized by tenants of the Raj 
in furtherance of the Government 
colonization scheme and he added 
that when Jai Prakash Lai in pur¬ 
suance of the authority applied for 
and acquired land, that land became 
affected by a trust as soon as it hal 
an existence legally recognizable by 
demarcation, if this agency be now 
assumed, we must not omit to take 
into consideration the tirmly proved 
facts that in the latter half of 1893, 
the Maharaja notified to Jai Prakash 
Lai that he would spend no more 
money on the speculation, being con¬ 
vinced that the trial of the last four 
years had proved ic to be a bad in¬ 
vestment. where upon Jai Prakash 
Lai on the 11th December, 1893, as¬ 
sumed responsibility for the finan- 
c al burden in future, and thereafter 
he and his son put their own money, 
labour and skill into the enterprise, 
and bore the entire risk of loss. 
These facts are concisely and forcib¬ 
ly summarised in paragraphs 9 and 
21 of the written statement and in 
the latter paragraph there is a defi¬ 
nite plea of estoppel — 

"For years this defendant and his prede- 
cessor-in-iuttreit have born the entire risk 
of loss and all responsibilitios in connection 
with the said speculation, and the said 
Maharani Beui Prasad Kuari as well as the 
plaintiff with full knowleige of all circum¬ 
stances al owed this lefendant and hi» pre¬ 
decessor tu act as aforesaid as full owners 
without claiming any interest therein ; and 
in such c rcumstances tbe defe idant sub¬ 
mit* that the paint.ff is estopped from alleg 
ingor c nte. dkg that the Burma, properties 

did not belo g to the defendant.” 

In consequence of this plea the is¬ 
sues raised were :— 

"12 D) Are the allegations made and con¬ 
tained in paragraph 21 of the written state¬ 
ment of the defendant Rai Bahadur Harihar 
Prasad true ? 

"(6) If so, is the plaint ff estopped and de¬ 
barred from alleging or contending that the 
said preperty does not belong to the defend¬ 
ant ? 
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Such an issue as this is usually 
dealt with in treatises of law under 
the topic “Acquiescence.’’ (Halsbury’s 
Laws of England, 13, pp 166-1 >8) or 
“Laches” (Lindley on the Law of 
Partnership' ; but in my opinion it 
falls within tne comprehension of S. 
115 of the Indian Evidence Act. I am 
assuming the existence of an agency, 
and also assuming chat the plaintiff 
is the heir and representative in this 
matter of Sir Radha Prasad Singh 
Maharaja of Durnraon. On the facts 
taken as proved or assume! I state 
the case thus :— 

“A authorise* B his agent to take up a 
speculative business project and allots a sim 
of money for ai experimental trial thereof. 
When after four years the money is exhau¬ 
sted,A refuses to furnishfurther expentes.B ios- 
teai of relinquishing the project—as he might 
without consequent loss to hi.nself or fur¬ 
ther loss to A—proceeds with it. After 12 
years of heavy expenditure of money with a 
great risk of loss B and after his death his 
son attain success, and the adventure ba- 
comes profitable. Twelve years after this, 
during which the profits have been increas¬ 
ing year by year, A's heir comes into Court 
and claims the whole property with all past 
profits minus B’s capital outlay.’ 

I am of opinion that the agency 
ceased in 1895 by the principal’s 
implied determination thereof, for I 
do not see how after a principal 
has refused to indemnify an agent 
in the future in a speculative busi¬ 
ness committed to that agent, 
that principal can be heard to 
say that the agency subsisted. S. 207 
of the Indian Contract Act provides 
that an agency may be revoked by 
implication. At any rata the agency 
was determined in this case by the 
principal’s death in May 1894. After 
this therefore there was no fiduciary 
relationship subsisting between the 
parties, so far as the acquisition of 
the Burma leasehold which took place 
in 1896 was concerned (I have al¬ 
ready expressed the opinion that tne 
duties of Jai Prakash Lai as execu¬ 
tor did not extend to the Burma en¬ 
terprise.) Tne absence of a fiduciary 
relationship excludes such cases as 
Hart v. Clark (23) ; where also, be it 
noted, the plaintiff from beginning 
to end insisted on his legal rights, 
thougii refusing to countenance hit 
co-sharer's method of raising the re¬ 
quisite capital. There was in that 

(23)~nrucT63^ 
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case no intention shown of abandon¬ 
ing the undertaking. I am also ex¬ 
cluding as quite unnecessary for the 
purpose or this argument the English 
Equity doctrine as to stale demands. 
As I sail before, this question of 
estoppel can rest on S. 115 of the 
Evidence Act :—when one person has 
by his omission intentionally per¬ 
mitted another to believe a thing to 
he true an ! to act upon such b lief» 
neither he nor his representative 
shall be allowed in any, suit between 
himself and such person or his re¬ 
presentative to deny the truth of 
that thing. The “thing” in this ins¬ 
tance is the abandonment by the 
Maharaja of the Burma enterprise. 
After the llth December 1893,—I 
c loose this date for sake of certain¬ 
ty — Jai Prakash Lai considered that 
henceforth he and the Maharaja 
were strangers, so far as the Burma 
enterprise was concerned ; and that 
belief on the part of Jai Prakash Lai 
and his son was the natural result 
of the acts and omission of the Maha¬ 
raja aid his representatives. 

After excluding the case of Hart r. 
Clark (23), and cases which were dis¬ 
missed expressly on the ground of 
stale demand such as Senhouse v. 
Christian (24) referred to in Norway v. 
Rowe (25) Prendergast v. Turton (26), 
and Clegg v. Edmondson (27), I am left 
with such authorities as Cowell v. 
Watts (28) Jekyl v. Gilbert (29) and 
Palmer v. Moore (30) which as the 
learned Editors of the Eighth Edition 
of “ Lindley on the Law of Partner¬ 
ship ” observe, are cases not so much 
of laches as of estoppel or agreement 
to release These cases show aban¬ 
donment either expressed or clearly 
implied by the acts of parties and in 
my opinion rest upon ereneral princi¬ 
ples of law, and in no way upon the 
special law of partnership. In Cowell 
v. Watts (28) the plaintiff and defen¬ 
dant agreed to take land for improv¬ 
ing it and letting it upon building 

(24) 19 Beav. 356. 

(25) 19 Yes. 144 = 12 R. R. 157. 

(26) 13 L.J., Ch. 23&. 

(27) 8 De.G.M.&G. 787 = 26 L.J., Ch. 673 = 3 
Jur. (n.s.) 299. 

(28) 2 H. & T. W. 224 = 19 L.J., Oh. 455, 

(29) Me. Naughten’s Sel. Cas Ch. 29. 

(30) [1900] A.C. 293 = 69 L.J., P.C. 64 = 82 
L.T. 166. 
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leases. A long lease was granted in 
the name of defendant* There was no 
written agreement of partnership. 
The defendant acted quite indepen¬ 
dently of the plaintiff, excluding the 
plaintiffs cattle from the land ; he 
mortgaged it and with the proceeds 
built upon it. The plaintiff though 
aware of all this did nothing. The 
suit brought after eighteen months 
was dismisssed cn the ground that 
the plaintiff had by his conduct in¬ 
duced the defendant to suppose that 
the plaintiff had abandoned the 
speculation and that the defendant 
had the sole right to the land. In 
Jektjl v. Gilbert (29) two artificers 
joined in a work, and the customer 
refused to pay. The defendant re¬ 
quested the plaintiff to join in an 
action for their dues, but the plaintiff 
refused whereupon the defendant 
proceeded alone for his own dues and 
obtained a verdict. The plaintiff then 
claimed half of the amount recovered, 
but the Court held that he was not 
entitled to any share of it. In Palmer 
v Moore (30) a written notice by a 
joint-holder of a gold mining lease to 
hio co-lessees that he was unable to 
contribute to the joint expenses and 
that they might do as they liked with 
the lease (which be it noted was in 
part his own contribution) wa3 held 
to be an abandonment of the beneficial 
interest therein ; and the subsequent 
working of the mine by one of such 
co-lessees out of his own resources 
was held to be an acceptance of such 
abandonment. In the nrst of these 
three cases there was wilful omission 
and no more ; in the last two cases 
there was a definite act of refusal 
more formal in ;he third case than in 
the second. In all there a as estoppel; 
in the last there was possibly also t~n 
agreement to release. 

Applying these cases to the present 
case, I fit d a clear basis lor deciding 
in the affirmative issues ] 2 \a) arid N 6) 
quoted above. 

With regard to the rule in Kcech v. 
Sancford 13) it is urged that the land 
taken by Jai Praka.-h Lai would even 
after the revocation of his agency in 
1893 remain in his hands affected with 
a trust in favour of the Maharaja ; 
and the grant would become trust 
property as an ingraftn.ent thereon. 


In my judgment, even if the leasehold I 
property ‘ B ’ had been claimed by the j 
Maharani in D96, just after it came J 
into being, a complete defence could 
have been made on the ground of 
abandonment and estoppel, resting as 
now upon the facts (a) the revocation 
of the agency, involving the counter¬ 
mand of a special trust to make an 
experiment in re claiming certain land 
in Burma (6) the acquisition there¬ 
after of the leasehold by Jai Prakash 
Lai by dint of his open expenditure 
of time, labour and skill on the 
colony. So the rule in Keech v. Sand - : 
ford (13) would not in the circum¬ 
stances be applicable 
The question of limitation has to be 
discussed. For this issue I again 
assume that in April, 1889. ' Jai | 
Prakash I al applied for land in 
Burma as the agent of the Maharaja. 
But I have found that no agency 
enured after the 11th December, 1893, 
or at any rate after the Maharaja’s 
demise in May, 1^94. The property 
‘ B * in suit is a lease-hold. Till it 
came into existence on the 13th 
March, 1896 ; it could not be the sub¬ 
ject matter of litigation, and there¬ 
fore limitation could not run. When 
on that date it came into existence, 
no agency was subsisting. So it can 
never be said that property 4 B ’ was 
vested in Jai Prakash Lai as an 
express trust. A trust, if any, exist¬ 
ed, must have arisen out of circum¬ 
stances other than the direct agree¬ 
ment of parties. It must then be a 
constructive trust, not exempt from 
limitation. The adverse possession 
of Jai Prakash Lai and his non could 
commence no earlier than the 13fch 
March, 1896, and at that time would 
avail against the Maharaja only; it 
would affect the plaintiff’s interest 
only from the Maharam’s death in 
1907. The suit was brought in 1917. 
There is therefore on these facts and 
assumptions, no bar of limitation. 
There is no cla m in respect of the 
sum of Rs. 27,75<< so possibly it is 
unnecessary for ine to put on record 
my opinion that such a claim would 
be barred by article 89 of the Limita¬ 
tion Act. ' 

I find that the suit for Burma pro¬ 
perty fails ; firstly because there is no 
cause of action, as the beneficial 
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interest was from first to last in Jai 
Prakash Lai and his son ; and second¬ 
ly beoause* even if there was an 
agency, the facts pleaded and proved 
by the defendant establish an estop¬ 
pel. As for the plaintiff’s right to 
sue, that, being a general question, 
will be considered later. 

I come now to the question of 
settlement. It appears to me to be 
proved by the defendant’s own deposi¬ 
tion, corroborated as it is by the 
admissions made before witnesses of 
very high credit, Sir Ali Imam, Mr. 
Sachhidananda Sinha and Mr. Justice 
P. R. Das, that the plaintiff in a 
private colloquy with the defendant 
in September, 1914, at Dumraom 
pro nised not to sue for Burma pro¬ 
perty in consideration that the defend¬ 
ant should not sue the plaintiff for 
Rs. 2,21,200 then owed to the defend¬ 
ant ; this contract was amplified in 
November, 1914, at Dumraon before 
Mr. Sinha, when the plaintiff added a 
promise to execute a deed of relin¬ 
quishment of claim in the form of 
Exhibit J, in which the consideration 
was expressed to be the defendant’s 
past services and financial aid in the 
Dumraon Raj adoption suit. 

[His Lordship then discussed the 
evidence and continued:—] 

I hold that the plaintiff’s suit is 
barred on the equitable ground that 
he for consideration made a promise 
to relinquish his claim to the Burma 
property. 

1 come now to the claim to the 
house and garden in Dumraon, pro¬ 
perties G and D of the plaint. 

[His Lordship after discussing 
evidence, continued :—] 

I hold that the plaintiff has not 
proved his claim, but without pre¬ 
judice to further question whether 
these tenancies are subject to pay¬ 
ment of rent. 

One issue remains to be discussed, 
whether the plaintiff has a right to 
sue. I find evidence that the plaintiff 
is the gaddinashin in possession, 
recognised by the Courts and by 
Government, and so is prima facie in 
a legal position to claim possession 
‘ of all properties appertaining to the 
Dumraon Raj. I am using this term 
“Dumraon Raj” in the sense of the 
elaboiate definition involved in the 
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first three paragraphs of the will of 
Maharaja Sir Raiha Prasad Singh. 
The claim in the plaint is based on 
the assertion that the properties in 
suit were acquired for the Raj by the 
last Maharaj *, and possessed by him 
as Raj properties. This is a clear 
statement of accretion. Hut I find no 
satisfactory evidence that the Maha¬ 
raja intended to amalgamate the pro¬ 
perty with the Du nraoti Rij — apart 
from the question whether he acquir¬ 
ed it at all. This link in the plaintiff’s 
claim is missing, more especially in 
the case of the Burma property. The 
plaintiff in this respect has not shown 
a right of action. 

In my opinion the appeal should 
be decreed with full costs of both 
Courts. 

Appeal allowed. 
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ago—Bat the pos>iole effect of a given matter 
on the cla*9 of the present d ig people who read 
the same is to te considered—Books and reports 
intended to elucate English public opinion 
about I dian affairs would come under one of 
the explanations to ihe section. To ascrioe to 
Government the intention <f dividing and 
ruling so as to destroy indigenous culture etc., 
and to state that Government was ruling by 
brute force are seditious—Though a phrase 
like “Punjab atrocities" is commonly u*ed by 
some people, yet, if it is used for generating 
disaffection, it is an offence 

Court must not look to single sentences or 
isolated expression^ but take the article as a 
whole andgi * e a full, free and generous col si - 
deration and amply deal with it in a fair and 
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liberal spirit, not picking out objectionable 
sentences or strong words used, Dor should 
undue importarce be given to inflated and 
turgid language. [P. 102 C. 2] 

Court must also look to the real intention and 
spirit of the article. It has to see whether 
the general tendency of the article is such as 
to show an intention to excite the feelings 
mentioned in the section. The amount or 
intensity of the disaffection ia absolutely im¬ 
material, for if a man excites or attempts to 
excite feelings of disaffection at all, even in 
the smallest degree, he is guilty under the 
section. The class of paper in which the 
article appeals and the class of people among 
whom it will be circulated are important 
peints. Though the ultimate object of the 
writer may be unobjectionable, if, in explain¬ 
ing that object, he uses language which is 
likely to bring the Government into contempt 
or to excite disaffection 8. 124A will apply. 

[P. 102 C, 2;P. 103 C. 1] 
Conditions at present in India are quite 
different from those which existed in 1897 
and far greater freedom is given to the press 
now than was given in those days and 
things which may now be said and written 
with impunity would have been treated as 
seditious at the end of the last century. But 
we have to consider the state of the minds of 
the people at present and the present condi¬ 
tions and to decide whether this article is now 
likely to engender feelings of hatred, enmity 
or disloyalty in the minds of the readers. 

[P. 103 C. 1] 

A book or report published in England like 
Ramsay Mac Donald’s “Awakening of India” 
or a despatch of the Secretary of State is in¬ 
tended to inform the public in England of 
this day about the state of affairs in India* 
and it can have no intention of causing dis¬ 
affection in this country or of bringing tbe 
Government established in this country into 
contempt. Those publications would in any 
case come under one of the two explanations, 
even if published in India. [P. 103 C. 2] 

The ascription to the Government of the 
object, as a root principle, to divide the races 
of India so as to strengthen its rule and to 
destroy the language, culture, trade, commerce, 
art* and industries by strangling regulations, 
as well as the description of the Government 
as a Government which rules by brute force 
in an arbitraly manner over a people who 
have jio voice in the administration, cannot 
fail to cause a feeling of disaffection and con¬ 
tempt, if not hatred, in the minds of the 
Itdian reader. [P. 104 C. lj 

Even the adoption of a phrase like the 
“Punjab atrocities” may be seditious if the 
intention is to stir up disaffection against 
Government though that phrase may be com¬ 
monly used by portions of the public. 

[P. 104 C. 2j 

P. C. Manuk , S . N. Sahuy , B. A. 
Jamaur , S. K. Banerjee , S. B. Sinha , 
M. ,N. Pal , P, B. Surma , C C . Dai s, 
D. P. Sinha and Nages war Prasad — 
for Appellants. 

Sultan Ahmed and S. P . Yerma —for 
the Crown. 


Adami, J. —The three Appellants 
have been convicted by the Addi¬ 
tional District Magistrate of Patna a 
under S. 3 24 A. of the Indian Penal 
Code. 

Nageswar Prasad Sharma has been 
sentenced to two years’ simple im¬ 
prisonment and to fine of Rs. 1,000 
or in default to six months’ simple im¬ 
prisonment, Ganesh Panre has been 
sentenced to one year’s simple im¬ 
prisonment, and Hanuman Upadhaya 
to 18 month’s simple imprisonment. 

The charge preferred against them 
and on which they have been con¬ 
victed is to the effect that in an issue 
of a paper called the “Tarun Bharat ” 
printed at the Jagat Bhandhu Press 
and published on the 20th January * 
1924, and by an article entitled 
“Bhartika akash men Swatantrata ki 
gunj" (The Echo of Freedom in the 
Indian Firmament), they brought ©r 
attempted to bring into hatred or 
contempt, or excited or attempted to 
excite disaffection towards His 
Majesty or the Government establish¬ 
ed in British India. The paper called 
the “Tarun Bharat ” and the Jagat 
Bhandhu Press are owned by the first 
Appellant, Nageswar Prasad Sharma, 
and he has been charged as being the 
Editor of the paper. Ganesh Panre 
has also been charged as Editor on 
the date of the publication, and 
Hanuman Upadhya has been charged 
as the Printer and Publisher of the 
newspaper. 

[His Lordship here dwelt on some 
matters which are not necessary for 
this report atad then went on to 
discuss the contents of the article 
forming the subject of the charge ] 

The article, as I have stated, is en¬ 
titled “The Echo of Freedom (or as 
Mr. Manuk woul l translate the word 
‘Swatantrata’—‘Home Rule’ or ‘Inde¬ 
pendence’) in the Indian Firmament.” 

The writer styles himself as a Tarun 
(young man) The first portion has a 
sub-head, “The success of the diplo¬ 
macy of the English,” and begins 
with the statement that the Indians 
have been slaves under the Foreign 
Rule for centuries. The article sets 
forth how the English came to India 
as merchants during the Muham- 
medan Rule and how the basic prin¬ 
ciple of their polios w as, “by causing 
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differences between the Hindus and 
Muhammedans by their ‘Divide and 
Buie’ policy” to rule without any 
obstruction. The Muhammedans, 
without any blame to themselves, be¬ 
came the handle of the diriding axe 
and had thereby cut their own legs 
from beneath them. 

Then a Sanskrit Sloka is quoted 
which likens the King to a prostitute 
in that bis policy is a mixture of 
truth and untruth, harsh and sweet 
talk, violence and kindness, greed 
and liberality, daily expenditure and 
accumulation of jewels and riches in 
abundance. This Sloka is followed 
by the translation which the author 
of the article would ascribe to it and 
this translation is correct except that 
for the words “daily expenditure and 
accumulation of jewels and riches in 
abundance” the translation given is 
“lavish expenditure of money and the 
plundering of subjects.” 

The article then proceeds to show 
that in course of time the policy of 
creating deferences was exposed and 
the people begin to realise that they 
were the slaves of outsiders and that 
insults offered to them were not in¬ 
dividual but national. 

The author gives an account of the 
effect of the conquest of a nation. 
He states that the conquerors ‘hear 
from its root the language of the con- 
• quered nation and establish their own 
literature and system of administra¬ 
tion and to perpetuate their existence, 
even create wonderful and strangling 
regulations which destroy trade, com¬ 
merce arts and industries as well as 
the nationality of a conquered nation, 
and by constant subjection to suffer¬ 
ing the sense of religion and duty 
and the sprouts of development of 
intellect among the conquered are 
completely blasted and the very lives 
of the people are converted into a 
state of slavery on a large scale.” 

Having given this description of 
the condition of a conquered race, the 
article states that this description is 
applicable to India at the present 
time. It is stated that India has been 
ruined in the vortex of the strategy 
of foreigners. While Rome and the 
Empires which existed at the time 
of the glorious era of India still 
flourish. India is ruined by misfor¬ 


tune and there are still traitors among 
them who obstruct the progress of 
the county. 

The article states then that the 
strategy of the “Divide and Rule” 
policy is that it has brought about 
quarrels and dissensions in India, and 
now India, which used to be the 
fountain head of civilization and tne 
repository of art and treasures, in the 
course of time has come under the 
rule of nations of peoples who were 
barbarians at the time of India’' 
glory. 

After stating that the times arc 
changed now, and that the Hindus 
and Muhammadans have become 
united and realise the depth of their 
poverty and ruin under foreign rule, 
while at every step the Indians have 
to suffer humiliation and the principle 
of self-determination is nothing but a 
farce for them. The writer describes 
the humiliation that had to be suffer¬ 
ed at the time of what is described as 
“the Punjab atrocities,” he shows 
that it was those very ‘‘atrocities” 
and the partition of Bengal which 
gave birth to the idea of freedom and 
stated that in the Punjab “cruelty 
was shown and at Jalianwalabagh 
cruel atrocities were perpetrated.” 
The failure of the Indian Mutiny is 
mentioned and it is stated that since 
that failure the British Empire has 
only become more firmly established 
and since then “India has be_n 
emasculated.” 

Then comes the sentence in the 
translation to which 1 have referred 
and which in my opinion does net 
represent the true meaning of the 
Hindu words used. Both the Trans¬ 
lators show the sentence “To-day 
wild beasts tear and devour us and 
we become a prey to the bullets of 
the Whites.” Now the Hindi words 
are, “Aj wah din h ii ki jangli pashu 
harnko chir kar kha jute hain , aur goron 
ke goli ka shikar bante hain ” It is 
clear that this sentence can well 
mean—“This is the time when wild 
beasts tear and devour us, ^vhile they 
are the sport of the bullets of the 
white men ’ The translators have 
omitted to note that the words “bante 
hain have not as their subject the 
word “Ham" which does not appear 
in the sentence but the words “jangli 
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The reference seems to be 
to the Arms Act Regulations express¬ 
ing that while the people of India are 
unprotected against wild beasts these 
same wild animals provide sport; for 
the white man’s bullet. 

After deploring the fact that the 
whole nation has become impotent, 
cowardly and lethargic the writer 
goes on to state that the martyrs 

hare infused new life into India and 

volcano has burst forth. ” Then 
follow these sentences: “It is a matter 
of shame for us and we should down 
ourselves «at the thought) that only 
one lakh of white men in India are 
ruling over HI crores of us Indians in 
a perfectly arbitrary, irresponsible 
manner resorting to various political 
diplomacies in the administration, 
and are tightening the chain of our 
slavery by watering the tree ol 
military rule in which we have no 
voice with the nectar-like water of 
co-operation. The country now wants 
to annihilate all the brute force of 
the foreigners and to demonstrate 
that India cannot be ruled by the 
exercise of brute force even for a 
day*” The article then points out 
that in this century all through the 
world a struggle is going on for self- 
defence and then shows how the 
arbitrary military monarchism in 
Germany and Russia has been brought 
to nought, in Germany by the Satanic 
action of Bolshevism forcing the 
Kaiser to throw away his sword and in 
Russia allowing the shooting down of 
the Czar and his family. Finally the 
article states that India’s longing and 
struggling for freedom is natural, for 
dependency must bring misery, and 
ends up by stating that the ambitions 
of India are the same as those of 
Ireland. But the first instalment 
should have included another sentence 
which is a continuation of the theme 
of the words “And our ambitions and 
those of Ireland are the same” to 
the effect that Ireland is more ad¬ 
vanced than India in the walk of 
freedom and the sacrifice of Me 
Swiney calls upon them to follow his 
example and sacrifice their all for the 
sake of the country, 

Now the principles which have to 
be followed by the Court in estimating 
whether any matter spoken, written 
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or published is such as to bring it 
within the purview of S. 124A have 
been laid down by a series of deci¬ 
sions of the Courts in India and per¬ 
haps the leading authority is the 
charge delivered to the jury by 
Strachey, J., in the case of Queen - 
Empress v. Bal Gangadhar Tilak (1). 

The principles are clearly set out in 
that charge. 

Lord Fitzgerald too in the case of 
Regma v Sullivan (2) showed what 
should be the guiding principles m 
interpreting an article of the kind 
which we have to consider. We mustl 
not look to single sentences or isolat 
ed expressions but take the article as 
a whole and give a full, free and! 
generous consideration and amplj 
deal with it in a fair and liberal spirit, 
not picking out objectionable sen¬ 
tences or strong words used, nor 
should undue importance be given to 
inflated and turgid language. We 
must also look to the real intention 
and spirit of the articles. [Queen- 
Err,press v. Jogendra Chunder Bose( 3).] 
[His Lordship here recounted the 
arguments of the counsel for the de¬ 
fence and continued :—] 

The admissibility of the two other 
instalments of the article put in as 
evidence to show intent has been 
questioned by the learned Counsel, 
but, though it is admitted that those 
subsequent articles are much stronger 
in their language than the first in- 
stalment, it is not, I think, necessary 
to depend upon them as evidence of 
the intention of the article which is 
the subject of the charge. 

What we have to decide is whether 
the article constitutes an attempt to 
bring the British Government esta¬ 
blished in India into hatred or con¬ 
tempt or attempt to excite disaffection 
towards that Government. Tbe mean¬ 
ing of “ disaffection ” has been ex¬ 
plained in the section as including 
disloyalty and ail feel ngs of enmity, 
and we have to decide whether the 
general tendency of this article is 
such as to show an intention to excite 
tbe feelings mentioned in the section. 

The amount or intensity of the dis¬ 
affection is absolutely immaterial,! 

(1) 11897] 22 -cm. 112. 

( 2 ) [1868] 11 e, 0 x. Cr. Cas. 44. 

(3) [1891] 19 Cal. 35* 
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for if a man excites or attempts to 
excite feelings of disaffection at all, 
even in the smallest degree, he is 
guilty under the section, as has been 
pointed out by Strachey, in the 
charge to the jury in the case of 
Queefl - Empress v. Bal Gangadhar Tilak 
(1). We have to decide, too, whether 
the char acter of the article is such as 
to bring it within either of the second 
or third explanations to S. 124A ; and 
we have to bear in mind the class of 
paper in which the article appears 
and the class of people among whom 
it will be circulated and we hare to 
remember also that though the Ulti¬ 
mate object of the writer may be 
unobjectionable, if, in explaining that 
object, he uses language which is 
likely to bring the Government into 
oontempt or to excite disaffection, S. 
124 A will apply. 

I It is quite true as argue 1 by Mr. 
jManuk that the conditions at present 
|in India are quite different from those 
jwhich existed in 1897 and that far 
[greater freedom is given to the press 
jnow thin was given in those days 
and things which may now be said 
and written with impunity would have 
been treated as seditious at the end 
of the last century. But we have to 
consider the state of the minds of the 
people at present and the present 
conditions and to decide whether this 
article is now likely to engender 
feelings of hatred, enmity or disloyal¬ 
ty in the minds of the readers. The 
article is written in high flown Hindi 
which would not be easily intelligible 
to the less literate classes. The cir¬ 
culation of the papar is not a big one 
and the readers of this paper would 
probably be men of some intelligence 
who would be able to understand any 
double meaning that any word used 
might contain. It may be that ex¬ 
pressions like the “ Punjab atrocities” 
might be used under certain condi¬ 
tions and in certain criticisms of the 
Government without existing enmity 
or disaffection. 

Mr. Devaki Prasad Sinha has cited 
before us passiges from a despatch of 
the Secretary of State from the report 
of Mr, Justice Rankin in the com¬ 
mittee appointed to consider the dis¬ 
orders in India, also passages from 
Mr. Ramsay McDonars “ Awakening 


cf India” and Digby’s “ Prosperous 
British India ” as well as from Mr. 
Dadhabhoy Maoroji’s 44 Poverty under 
the British Rule.” He has shown in 
the passages he has cited words and 
expressions that have been used and 
allowed to pass which are similar to 
the expressions and words used in the 
present article. But the character of 
the publications in which those words 
or expressions are used and their 
nature and also the class and nation¬ 
ality of the persons by whom those 
publications are intended to be read 
have to be taken into consideration ; 
a book or report published in England 
is intended to inform the public in 
England of this day about the state 
of affairs in India, and it can hav< no 
intention of causing disaffection in 
this country or of bringing the Gov¬ 
ernment established in this country 
into contempt. Those publications- 
would in any case come under one of 
the two explanations even if publish¬ 
ed in India. 

To turn now to the article, the 
heading of the first portion of it re¬ 
lates to the success of the diplomacy 
of the English meaning thereby the 
British Government in India. The 
word which has been translated by 
“ diplomacy has the somewhat 
sinister meaning of “ crooked policy.” 
We are told that the basic principle 
of the policy of the British Govern¬ 
ment out here is to divide and rule” 
and the Muhammedans have suffered 
by aiding in this policy. The Sanskrit 
Sloka is then cited and the context 
seems to hint that the policy of 
Government is little to be depended 
upon and very variable. The Sloka 
is mistranslated in order to suggest 
that Government wastes money and 
plunders its subjects. It has been 
urged that this translation is justified 
since, if a king accumulates wealth 
and jewels, it can only mean that he 
obtains them by plundering his sub¬ 
jects. But the translation is far¬ 
fetched and it seems that the object is 
to hint that the Government plunders 
its subjects. It is then hinted by 
stating, after giving a description of 
the condition of a conquered race, 
that India is in the position of a con¬ 
quered race and that regulations are 
promulgated by Government to des- 
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troy trade, commerce, art, and indus- 
ties, while religion and duty and the 
development of intellect are blasted 
by these regulations and by the efforts 
of the British Government to make 
their existence here permanent, while 
the language and literature of the 
nation is being destroyed. Dissensions 
in India are ascribed to the strategy 
and the crooked policy of the Govern¬ 
ment- r il.e events in the Punjab are 
referred to as showing that cruelty 
and atrocities were practised at Jalian- 
wala by the Government and then it 
is stated that the Government is 
acting in an arbitrary and irrespon¬ 
sible manner enforcing its rule by the 
brute force of militarism. It is urged 
that this brute force must be overcome 
and the rule of brute force should be 
brought to an end. The allusions to 
Russia and Germany are not alto¬ 
gether clear but they seem to suggest 
that just as the autocratic Empires 
of Russia and Germany have been 
brought to the ground, the same must 
happen in India to a Government 
which rules by the force of the mili¬ 
tary. It is true that the article ends 
up by saying that the ambitions of 
the Indian people are the same as 
those of Ireland and there is absolute¬ 
ly nothing to cavil atl n an expression 
of the wish that India should obtain 
self-government in the same way as 
Ireland. 

But we have to consider the article 
as a whole and look to see w T hether 
the general tenor of the article as 
shown by the expression used was 
intended to bring the Government 
established by la tv in British India 
into hatred or contempt or constitutes 
an attempt to excite disaffection 
against that Government. 

in my mind there is no doubt that 
in the minds of the readers of the 
article the ascription to the Govern¬ 
ment of object, as a root principle, to 
divide the races of India so as to 
strengthen its rule and to destroy the 
language, culture, trade, commerce, 
arts anc industries by strangling re¬ 
gulations, as well as the description 
of the Government as a Government 
which rules by brute force in an arbi¬ 
trary manner over a people who have 
no voice in the administration, could 
not fail to cause a feeling of disaffec¬ 


tion and contempt, if not hatred, in 
the minds of the Indian reader It 
may be that the description of what 
happened in the Punjab as an “ atro¬ 
city ” is a description which has been 
used by a certain portion of the pub¬ 
lic, but it is quite evident that in the 
article reference is made to those 
events with the intention of stirring 
up a feeling of disaffection and enmity 
among all those who read the paper 
and to provide an argument to support 
and strengthen other allegations 
made against the Government. 

In my opinion the article had the 
intent of bringing ths British Govern¬ 
ment into hatred and contempt and 
of exciting feelings of disaffection 
against the Government. It cannot 
be said to be covered by the explana¬ 
tion to S. 124A and the learned Addi¬ 
tional District Magistrate was right 
in the finding he came to on this 
point. 

Having come to the above decision 
as 4 to the character and intent of the 
article which forms the subject of the 
charge, it remains to be decided 
whether the Appellants, or any of 
them can be held to be guilty of 
attempting to carry that intention 
into effect and of committing an 
offence under S. 124A. 

Nageswar Prasad and Ganesh Panre 
have both been charged as Editors of 
the paper, but their defences are con¬ 
flicting. Nageswar, while admitting 
that he was Editor of the issue of the 
paper which was published on the 13th 
January 1924, asserts that after that 
date he ceased to be Editor and that 
Ganesh Panre, who had been a clerk 
in the office, became Editor in his 
place and was responsible for the 
selection of the matter which was 
published in the issue of the 20th 
January 1924. To support his plea he 
relies on the entries printed on the 
paper issued on that day ; he shows 
that while on the front page of the 
paper of the 13th January 1924 there 
is an entry just under what professes 
to be a picture of Mr. Gandhi of the 
words “ Sampadak—Nageswar Pra¬ 
sad Sharma ” (Sampadak meaning 
“ Editor ”), on the front page of the 
issue of the 20th January 1924, in the 
same place before Nageswar’s name is 

printed simply the Hindi letter 
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whilst right at the bottom of the 
last page there is an entry Sam- 
padak ” Ganesh Panre. He asserts 

that the 3 is an abbreviation foi 
the word “ Samrakshyak,” mean¬ 
ing “patron.” and that on the 20th 
January 1924 he was not Editor but 
only 4 * Patron,” while Ganesh was 
Editor as shown at the bottom of the 
last page, so that Nageswar could not 
be held liable under S. 124A. It is 

his case that could not be under¬ 
stood to be an abbreviation of the 
Hindi word “ Sampadak.” 

[After referring to the evidence and 
the allegations of the parties, His 
Lordship went on.] 

Under S. 7 of the Press and Regis¬ 
tration of Books Act. 1867 (XXV of 
1867) as amended by the Press Law 
Repeal and Amendment Act, 1922 
(XIV of 1922) the entry of the name 
of the Editor as such on a newspaper 
is sufficient evidence that on the day 
that newspaper was published the 
person bearing that name was Lditor 
of the paper. To biing home the 
offence charged in this case to Nages¬ 
war the prosecution had to prove that 
the abbreviation stood for Sampa¬ 
dak (“ Editor ”) or if they failed in 
this they had to prove that he was 
Editor on the 20th January 1924 
by other evidence. Both means of 
proof were resorted to. 

[His Lordship next considered the 
evidence.] 

There is thus no satisfactory direct 
evidence that on the 20th January 
1924, Nageswar was Editor, but there 
is circumstantial evidence, and it is, 
in my opinion, so strong as to leave 
no doubt that in fact Nageswar was 
the editor on ffie date of publication. 

[His Lordship considered the cir¬ 
cumstantial evidence and continued.] 

I do not believe that Ganesh Panre 
was Editor of the paper at any time, 
and I do believe that Nageswar Pra¬ 
sad used him as a cat's paw in order 
that an objectionable article might be 
published without danger to himself. 
Nageswar was the proprietor of the 
pa.pt r and as such had responsibilities 
as to the conduct of the paper and as 
to the matter to be published in it. 

In this Court an objection has been 
made that Nageswar was prejudiced 
by the joint trial with Ganesh Panre ; 


that objection was not nised in the 
lower Court and cannot be heard 
now. 

I would hold that Nageswar was 
rightly held to be responsible for the 
publication of the article which is 
the subject of this case, and to have 
attempted thereby to bring hatred 
and contempt, and to excite disaffec¬ 
tion towards the Government esta¬ 
blished by law in British India. I 
am of opinion, however, that the 
sentence passed against him is 
unduly severe, even considering the 
fact that he undertook in December 
last not to offend again. The article 
in the 4 * Tarun Bharat ” while offend¬ 
ing against the law does not offend 
so greatly as to justify a sentence 
of two years’ simple imprisonment. 
I would reduce the sentence of impri¬ 
sonment to a sentence of six months’ 
simple imprisonment, the sentence of 
fine should be confirmed. 

In dealing with the appeal of 
Nageswar Prasad, I have already ex¬ 
pressed an opinion as r.o the liability 
of Ganesh Panre and have found that 
in fact Nageswar Prasad made him 
his cat’s paw. Under the provisions 
of S. 7 Act XXV of 1867 as Amended 
by Act XIV of 1922, the fact that the 
name of Ganesh Panre was printed 
in the issue of the 1st of January as 
Editor of the paper would be sufficient 
evidence to prove him to have been 
the Editor on triat date. Under S. 8A 
of the Act so amended Ganesh Panre 
could have come before the District 
Magistrate and made a declaration 
that his name had been incorrectly 
published, but that declaration has to 
be made within two weeks of the date 
of his becoming aware that his name 
has been so published. Ganesh Panre 
made no declaration under S. 8A, his 
case being that he was not aware of 
the fact that he was shown as Editor 
until proceedings were taken against 
him. I think that this explanation is 
a reasonable one. 

[After discussing the evidence on 
the point, His Lordship observed:—] 

Taking all the facts and circum¬ 
stances into consideration I am not 
satisfied that on the 28th of January 
1924, Ganesh was in fact the Editor 
of the paper and responsible for the 
publication of the article. In any 
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case he must get the benefit of the 
doubt and I would therefore acquit 

the charge against him. 

With regard to Hanuman Upadhya, 
his difficulty is that he made a decla¬ 
ration under Act XXV of 1867 some¬ 
time ago and under S. 7 of that Act 
such declaration is sufficient evidence 
that he was Printer and Publisher of 
the article in the Tarun Bharat on 
the 20th January 1924. He could 
only save himself from the effect of 
S. 8 and on the 20th January no such 
declaration under S. 8 had been made 
by him. Further more he had in 
December 1923 in his petition of apo¬ 
logy admitted that he was Printer 
and Publisher cf the paper. This 
being the evidence against him, the 
only way in which he could save 
himself was to show absence from 
the office in good faith at the time of 
the printing and publication and ab¬ 
sence of knowledge that the seditious 
articles would be published during his 
absence. The burden of proving that 
he was not the Printer and Publisher 
was thrown upon him by S. 7. 

[His Lordship then discussed the evi¬ 
dence on the point and continued 1 

The onus lay on Hanuman to prove 
that he was not the Printer and Pub¬ 
lisher on the date of issue, and in my 
opinion the evidence he has produced 
fai s to discharge that onus. He has 
failed to prove that he was not the 
Publisher and Printer of the “ Tarun 
Bharat newspaper on the 20th of 

a nd thus cannot escape 
liamhtj. according to the provisions 
of S. 7 of Act XXV of 1867. His 
conviction must be upheld but the 

sentence of 18 months’is, in my oai- 

nion, far too heavy. In my opinion 
a sentence of three months’ simple 
imprisonment is sufficient. 

[The remaining portion of the judg¬ 
ment is not material for the purpose 
of this report.] 

Macpherson, J.—I agree, 


v. 

Sambhu Nath Panday and others— 

Defendants—Respondents. 

Appeals from Origina 1 Decrees Nos. 

a ?o<-? 4 r ° f 1921 ’ decided on 12th 
May 19^4, from a decision of Sub. J. 

of Dhanbad, D- 28th February, 1921. 

* * (°i Civ . il p - C., O. si r. ss-No. sw- 
raie su t lies for recover* of purchase moneu 

nkli ° U l d °l Judi l me »Mettor not having sale¬ 
able^ interest in prop trig-Civil P. C„ 0.81 , 

An auction purchaser at an execution sale 
has no right to bring a regular suit for reali- 
•ation of the purchase IT o.ey r a.d by him on 
the gr und that the judgment-deb'or had no 
saleable interest in the property, Statute and 
case law fully discussed. [p. no g C. 1, 2.] 

(6) Civil P. C., 0. si, M 81.-Want ' of sale- 
able interest. 

Where previous execution rale was subject 
to mortgage in favour of certain persons, sale 
of Bi me property :n execution oi decree can¬ 
not be set aside. [P. m, C . 1, 2.J 

(c) Execution — Purchaser at execution sale 
takes subject to all equities affecting Judgment 

debtor. 9 

The purchaser at an auotion sale in execu- 

tion of a decree of a Civil Court purchases the 
property subject to all the equities affecting 
the ;udg n nt debtor. [P. 112, C. 1. 

S. C. Mitra and B . N. Mitter —for 
Appellants. 

S• M. Mullick Sc A^. A k Sen —for 
Respondents. 

Fact* 

In Appeal No. 120 of 1921 — 

Under lease of underground rights 
in which the land was to re¬ 
main hypothecated to the lessors for 
ariears of the royalty etc .. granted 
by G B. and P., each was entitled to 
realise a distinct share of the royalty 
separately and the arrears of the 
loyalty were the first charge upon the 
leasehold. G and B brought two 
separate suits formortgage decrees for 
arrears of the royalty. In B’s suit G 
and P. were also joined as parties. 
Both suits were decreed. In execu¬ 
tion of B’s decree the entire leasehold 
was purchased by the defendant No. 

JO, U. After this, in execution of 
G’s decree, the leasehold interest in 
the same property was again sold and 


j 
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purchased by the plaintiff who was 
ODe of the sub-lessees of the under¬ 
ground rights. 

In Appeal No. 245 of 1921- 

The suit in this appeal was filed 
by M, (the auction purchaser in 
the sale in execution of B’s decree), 
for declaration that P could not get 
the property sold in execution of his 
(P’s) decree for royalty against the 
lessee and sub lessees. P’s decree was 
based on a compromise creating a 
charge in his favour between him 
and the lessees and sub-lessees and 
was passed about five months before 
M’s purchase. 

Kulwant Sahay, J. —The question 
for decision in the present appeal is 
as to the right of an auction pur¬ 
chaser at an execution sale to bring 
a regular suit for realisation of the 
purchase money paid by him on the 
ground that the judgment debtor had 
no saleable interest in the property. 
The question has been decided against 
the plaintiff-aopellant by the Court 
below and he comes up in appeal to 
this Court. 

[His Lordship then stated facts.] 

In order to decide the point raised 
in this appeal, it is necessary to ex¬ 
amine the law as it now stands after 
the various changes thereof by the 
legislature from time to time in 
regard to the right of auction pur¬ 
chasers at execution sales in this 
behalf. 

Regulation VII of 1825 which pro¬ 
vided for the first time for the sale of 
houses, gardens, orchards and small 
portions of land held exempt from 
public assessment by the Civil Court 
instead of through the Collectors 
provided in S. 3 (3), for setting aside 
the sale on the ground of material 
irregularity in the sale. Clause 4 of 
S. 3 provided that the purchaser at such 
sale was entitled to receive back the 
purchase money on restoring any 
property delivered to him if sale was 
set aside as invalid under clause 3 or 
on any account whatsoever. Clause 
7 provided that it should be clearly 
explained to the bidders that nothing 
was guaranteed to them in the land 
beyond the rights and interests there¬ 
in of the individuals answerable for 
the amount of the decree. It will be 
noticed that there was no provision 


in this Regulation of the auction pur¬ 
chaser on the ground that the judg¬ 
ment-debtor had no saleable interest 
in the property sold, nor did the law 
provide for a refund of the purchase 
money to the auction purchaser on 
the ground ^f there being no saleable 
interest in the judgment-debtor. The 
auction purchaser was only entitled 
to a refund of the purchase money 
in case the sale was set aside on the 
ground of irateral irregularity and 
the purchaser was compelled to 
restore the property deUvered to him 
as a result of setting aside the sale 
or on any other ground whatever. 
Tnere was nothing in the law to bar 
a regular suit by the purchaser. 

Then came the Civil Procecure 
Code (Act VIII of 1859). S. °49 
directed that the Sale Proclamation 
shall declare that the sale extends 
only to the right, title and interest 
of the defendants in the property 
specified therein. S. 256 provided for 
application for setting aside sales on 
the ground of material irregularity 
in publishing and conducting the 
sale, if the applicant proved that he 
had sustained substantial injury by 
reason of such irregularity. 8 267 
empowered the Court to set aside a 
sale on the ground of material irre¬ 
gularity and substantial injury. 
S. 258 provided that. 

'* Wherever a sale of immorable property 
is set aside the purchaser shall be entitled to 
receive back his purchase money with or 
without interest in su^h manner as it may 
appear iroper in the Court to direct in each 
instance.” 

With reference to this S. 258, it was 
decided by the Courts that a pur¬ 
chaser at a sale in execution of a 
decree could not recover his purchase 
money if it was subsequently found 
that the judgment debtor whose pro¬ 
perty he had purchased had no sale¬ 
able interest therein, and that S. 258 
applied only to cases in which % sale 
had been set aside for irregularities 
in publishing and concucting the 
same: vide Dorab Ally Khan v.Khajah 
Jjohecoorldeen (1) Framji Besanji Dus- 
tur v Hormasji Pentanji Framji (2) 
Hiralal v. Karim-un Nips a (3) Ram 
Ngrain Singh, v. Mahtab Bibi (4). 

(1) |lb75] 1 Cal. 55 = 24 A. a. 671. 

(2) [1677] 2 Bern. 258, 

(3) 118-6-80] 2 All. 780. 

(4) [1878—80] 2 All. 828. 
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The auction purchaser under the Act 
of 1859 purchased at his own risk. 
All that the Court purported to sell 
under the distinct provision of S. 249 
of the Code was the right, title and 
interest of the Judgment debtor and 
if it was subsequently found that the 
judgment-debtor had no interest, the 
purchaser could not obtain a refund 
of the purchase-money ; there being 
no guarantee of title the purchaser 
took at his peril and if he failed to 
obtain possession of the property or 
was dispossessed therefrom he had 
no remedy at law to get back his 
money. 

Act X of 187? by which the Code of 
Civil Procedure of 1859 was repealed 
contains provisions similar to those 
in Act XIV of 1882, and it will there¬ 
fore be sufficient to examine the pro¬ 
visions relating to the point under 
consideration in the Act of 1882. 

8. 235 of the Act of 1882 provided 
that the application for execution of 
a decree shall be in writing verified 
by 1 he applicant or by some other 
person proved to the satisfaction of 
the Court to be acquainted with the 
facts of the case, and shall contain 
certain particulars sei out therein in 
a tabular form S. 237 provided that 
when an application is made for the 
attachment of immoveable property 
belonging to the judgment-debtor it 
shall contain at the foot a des¬ 
cription of the proper!} sufficient 
to identify it, and also a spe¬ 
cification of the judgm ent-debtor’s 
share or int erest therein to the 
best of the belief of the applicant 
and so far as he has been able to 
ascertain the same. S. 287 provided 
that when any property was ordered 
to be sold by public auction in exe¬ 
cution of a decree, the Court shall 
cause a proclamation of the intenled 
sale to be made iD the language of 
such Court and then it sets out the 
particulars which the proclamation 
shall contain. These particulars con¬ 
sist of the description of the property, 
the revnue assessed upon it, any in¬ 
cumbrance to which thn property 
was subject, the amount for the re¬ 
covery of which the sale was ordered, 
and clause (e). 

“every other thiDg which the Court con¬ 
siders material for th^ purchaser to know in 


order to judge of the nature and value of th© 
property.'* 

S. 311 provided that the decree 
holder or any person whose im- 
movabe property has been sold 
may apply to the Court to set 
aside the sale on the ground of 
material irregularity in publishing 
or conducting the sale; but that no 
sale was to be set aside on the ground 
of irregularity unless the applicant 
proved to the satisfaction of the Court 
that he had sustained substantial 
injury by reason of such irregularity. 
S. 312 provided that if no application, 
such as one contemplated by S. 311 
was made, or if such application be 
made and the objection be disallowed 
the Court shall pass an order con¬ 
firming the sale as regards the parties 
to the suit and the purchaser. If 
such application be made, and if the 
objection be allowed, the Court shall 
pass an order setting aside the sale; 
and then the last clause of S. 312 pro¬ 
vided 

“no suit to set aside on the ground ®f such 
irregularity an order passed under this Section 
shall be brought by the party against whom 
suoli order has been made. 

S. 313 authorised the purchaser at 
the execution sale to apply to the 
Courts to set aside the sale on the 
ground that the person whose pro¬ 
perty purported to be sold had no 
saleable interest therein and the 
Court was upon such application to 
make such order as it thought fit. S. 
bl5 provided as follows : 

When sale of immovable property is set 
aside under S. 310 (a), 312 or 313, 
or when it is found that the judgment-debtor 
had no saleable interest in the property which 
purported to be sold and the purchaser is 
for that reason deprived of it 

The purchaser shall be entitled to receive 
back his purchase money (with or without 
interest as the Court may direct) from any 
person to whom the purchase money has been 
paid. 

The repayment of the said purchase-money 
and of the interest (if any) allowed by 'the 
Court may be enforced against such perssn 
under the rules provided by this Code for the 
execution of, a decree for money”. 

Now, these are the essential pro¬ 
visions relating to the point under 
consideration, in the Code of 1882. 
Provision was made for the puchaser 
to apply for setting aside the sale 
on the ground that the person whose 
property he had purchased had no 
saleable interest therein, and if the 



1925 NAGENDRA NaTH v. SAMBHU Nath (Kulwant Sahay, J.) Patna 109 


Court found that the person whose 
property it had purported to sell had 
no saleable interest in the property 
sold and that the purchaser was for 
that reason deprived of that property, 
then a declaration was to be made 
that the purchaser was entitled to 
receive back his purchase-money from 
any person to whom it had been paid, 
and that the repayment of such 
purchase money could be enforced 
against such person under the rules 
provided by the Code for execution 
of a decree for money. Under this 
Code the Courts had held that a re 
gular suit by the purchaser for a 
declaration that the judgment-debtor 
whose property he had purchased had 
no saleable interest therein and for 
refund of the purchase money was 
not barred by the provisions of S. 315 
of the Code. The leading case on the 
point is the Full Bench decision of 
the Allahabad High Court in Muna 
Singh v. Gajadhar Singh (5). This 
case was followed in a number of cases 
in the other Courts-vide -Kishun Lai 
v. Muhammad Safdar Ali Khan (6) 
Pachayappan v. Narayana (7) Kumar 
Saha v. Ram Gour Saha (8) Hari 
Dayal Singh Roy v. Sheikh Samsud - 
din (9) Nityanand Roy v. Jug gat Chan¬ 
dra Guha (10) 


Then came the present Code of 
Civil Procedure (Act V of 1908). 

Order 21 rule 65 of the present Code 
provides for the proclamation of the 
intended sale to be made by the 
Court ordering the sale. Sub-rule 2 
of rule 66 contains a provision for 
notice to be given to the decree holder 
and the judgment-debtor before draw¬ 
ing up the last proclamation, and 
this is a new provision which is not 
to be found in the Act of 1882. The 
particulars required to be specified 
in the sale proclamation are the same 
as those under the Act of 1882. Sub- 
rule 2 provides that 


“every application for an order for sale 
under this rule should be accompanied by a 
statement signei and verified containing the 


5) 

( 6 ) 

(7) 

( 8 ) 


[1883] 5. All. 577-1883 A.W. N. 130 (F. B.) 
1891] 13 All. 383—1891 A. W. N. 138 
1888] 11 Mad 369 . 

1909] 37 Cal. 67—13 C. W, N. 1080—2 I. 
C. 559=10 C. L. J. 558. 


19) [1901] 5 C. W. N. 240. 
(10) [1902) 7 C* W. N. 105. 


matters required by sub-rule 2 to be specified 
in the sale proclamation." 

and this provision is also a new 
provision not to be found in the Code 
of i 882. This rule provided for a 
judicial enquiry in order to settle the 
particulars to be specified in the sale 
proclamation. 

Order 21 rule 89 provides for 
setting aside sales on deposit of the 
decretal amount and compensation 
5 per centum to be paid to the auction 
purchaser, if su:h deposit is made 
within 30 days of the sale. Rule 90 
provides for application for setting 
aside sale on the ground of material 
irregularity or fraud in publishing 
or conducting the sale, provided the 
applicant has sustaimd substantial 
injury by reason of such irregularity 
or fraud. Rule 91 which corresponds 
with section 313 of the Code of 1882 
runs as follows: 

The purchaser at any such sale in execution 
of a decree may apply to the Court to set 
aside the sale, on the grouud that the judmgent 
debtor had no saleable interest in the pro¬ 
perty -sold " 

Rul* 92 runs:— 

(1) “Where no application is made under 
rule 89, rule 90 or rule 91, or where auch ap¬ 
plication is made and disallowed, the Cou it 
shall make an order confirming the sale, and 
thereupon the sale shall become absolute. 

(2) Where such application is made and 
allowed, and where in the case of anapplication 
under rule 89, the deposit required by that 
rule is mnde within 30 days from the date of 
sale, the Court shall make an order setting 
aside the sa'e: 

Provided that no order shall be made unless 
notice of the application has been given to a) 
persons affected thereby: 

(3) no suit to set aside an order made 
under this rule shall be brought by any person 
against whom such order is made. 

It is noticeable that whe’reas Sec¬ 
tion 312 of the Code of 1882, referred 
only to application for setting aside 
a sale on the ground of irregularity 
and consequent injury as provided 
in Section 311 which corresponds 
with rule 90 of the Code 1908, rule 92 
applies not only to applications 
referred to in rule 90 but also to 
those referred to in rules b9 and 91. 
and the effect of including applica¬ 
tions under rule 91 is that the provi¬ 
sion contained in sub rule 3 and pro¬ 
viding that “no suit to set aside an 
order made under this rule shall be 
brought by any person against whom 
such order is made” is now made 
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applicable to applications by auction 
purchasers under rule 91 also. 

Then rule 93 provides that 

where a sale of imraove able rroperty is set 
aside under rile 92 the purchesfr shall be 
entitled to an order for repayment of his 

pur.'h'.s -money, with or wittout interest as 

the Cotrfc may direct, against any person to 
whom it has been paid *. 

It will he noticed that the provi¬ 
sion in Section 315 of the Code of 
1882, to the effect that. 

“when it is found that the judgment-debtor 
had no s deable interest in the property which 
purpi rted to be sold and the purchaser is for 
that reas )n deprived of it** 

is omitted, and the provision that. 

“the repayment of the purchase money and 
of interest allowed by the Court may be en¬ 
forced against such person under the rules 
provided by this Code for the execution of a 
decree for money**, 

has also been omitted, and in lieu 
of the words. 

‘"shall be entitled to receive back**. 

in Section di5, rule 93 contains 
the words. 

“shall be entitled to an order for repay- 
ment’*. 

Therefore, under the present Code 
an auction purchaser may apply 
under rule 91 to set aside a 
sale on the ground that the person 
whose property was sold had no 
saleable interest therein; and if the 
sale is set aside upon such application, 
he may apply under rule 93 for an 
order for repayment of his 'purchase 
money. If his application is disallo¬ 
wed, the Court has under rule 92 to 
make an order confirming the sale, 
whereupon the sale becomes abso¬ 
lute; and when an order confirming 
the sate is made, then under sub-rule 
3 of rule £2 no suit can be maintained 
to set aside that order. To my mind 
the present Code of Civil Procedure 
makes a material alteration in the 
provisions of the Code of 1882, and 
it is, under the present Code, no 
longer open to an auction purchaser 
to maintain a regular suit for a dec¬ 
laration that the judgment-debtor had 
no saleable interest in the property 
which amounts to a declaration that 
the order confirming the sale was 
bad and for setting aside the same 
and for a refund of the purchase 
money. Whereas under Section 315 
of the Code of 1882 it was optional 
to enforce repayment of the purchase 
money upon setting aside of a sale 


by haring recourse to the procedure 
provided for execution of a decree for 
money, and the auction purchaser 
was not limited to that remedy which 
was not an exclusive remedy but he 
could, if he so chose, bring a regular 
suit to enforce payment of the pur¬ 
chase meney,under the present Code 
no such option is left to the auction 
purahaser and his only remedy is by 
way of an application under Order 
21 rule 91 of the Code. 

This view has been held in a number 
of recent cases of the different High 
Courts-vide Ramsarup v. Dalpat Rai , 
(11); Balwant Raghunath v. Bala (12), 
Tirumalaisami Naidu , v. Subramanian 
Chettiar (13); Jurau Mahamad v. Jathi 
Mahamad (14); Banka Behari Das v. 
Guru Das Dkar (15). A contrary view 
has been taken by a Division Bench 
of the Lahore High Court in Asadul- 
luri Khan v. Karam Chand (16), but with 
very great respect to the learned 
Judges I am unable to agree with 
them. A comparison of the provi¬ 
sions in the Code of 1908 with those 
in the previous Codes leaves no doubt 
in my mind that under the present 
Code a regular suit is not maintainable. 

I am therefore of opinion that the 
decision of the learnad Subordinate 
Judge on the point that the suit was 
not maintainable is correct. 

It has been argued by the learned 
Vakil for the appellant that the pro¬ 
vision in the present Code contained 
in Order 21 rule 66 as regards the 
settlement of the sale proclamation 
shows that in execution sales held by 
Court under the present Code there 
is a warranty of title and that the 
auction purchaser, if he i> subse¬ 
quently deprived of the property, 
will be entitled to maintain a suit on 
the ground of this warranty. To my 
mind there is no distinction in the 
provisions of the present Code from 
those in the earlier Codes on this 
point. All that is sold and is pro- 

(11) [1921J 43 All. 60 = 58 I. C. 105 = 18 17~~L. 

J. 9 5 

(12) 1922 Bom. 205 = 46 Bom. 833 = 24 Bom. 

L. R. 3o8. 

(13) (1917] 40 Mad. 1009 = 45 I. C. 109. 

(14) [1918] 22 C. W. N. 760 = 46 I. C. 783. 

(15) 1924 Cal. 172 = 28 C.W.N. 20 = 40 C. L. 

J. 157. 

(16) 1924 Lab. 115 = 4 Lab. {354 = 6 L. L. J. 

•7. 
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claimed for sale is the interest of the 
judgment-debtor in the pDperty ad¬ 
vertised for sale The only innova¬ 
tion in the present Code is that in 
order to settle the sale proclamation 
the Court has to make some 
sort of judicial enquiry; but it 
has been held that the result of such 
enquiry made for the purpose of set¬ 
tling the sale proclamations wiil not 
operate as a bar to any party in a 
subsequent pro;eeding relating to the 
setting aside of the sale 
For instance, it has been h^ld that 
the valuation of the property pro¬ 
claimed to be sold as given in the 
sale proclamation which is arrived at 
after a judicial enquiry can be re¬ 
opened in a proceeding for setting 
aside the sale, and it is open to the 
judgment-debtor to prove that the 
value of the property was more than 
what was stated in the sale procla¬ 
mation. There is therefore no sub¬ 
stance in the argument of tne learned 
'Vakil toat Order XXI rule 6b q&s 
made any such change in the law as 
regards w irranty and the position 
of an auction purchaser is to my 
mind no better in this respect under 
the present Code than what it was 
under the old Code. 

Next it nas to be noticed that 
assuming that the present suit was 
maintainable nothing has been sho wn 
as to way the sale should beset aside, 
and how tae plaintiff is entitled to 
recover the purchase-money. It wiil 
be remembered ttiat the plaintiff is 
one of tne sub-iessees of the under¬ 
ground rights. He is in possession 
as such sub-lessee, he has obtained 
a sale certificate in periLuance 

of his purchase, and Caere is 

no allegation, much less proof, 

that nis title or possession has 

been disturbed by the purchaser at 
me previous sale of the i5th of Sep¬ 
tember 1JI9. indeed the allegation of 
the contesting defendants is that the 
purchaser at previous sale, namely 
the defendant No. LO is merely a 
btna.uidar for the present plaintiff*, 
and tae evidence adduced in tne case 
hmds support to such contention. 
iVLoroover, the decree in the execution 
01 wh.ca the plaintiff made his pur- 
cnase was a mortgage decree and the 
mortgaged property was ordered to 


NaTH (Kulwant Sahay, J.) Patna 111 

be sold therein. The decree in execu' 
tion of which the defendant No, 10 
made his purchase was also a mort¬ 
gage decree; b«.t his purchase must 
be held to be subject to the mortgage 
in favour of the defendants Ito 3, and 
even if the defendant No. 10 is a real 
purchaser and not a benamidar for 
the plaintiff he cannot disturb the 
position of the plaintiff and his pur¬ 
chase was subject to the mortgage 
decree of the defendants I to 3. Under 
these circumstances, even if the 
present suit was maintainable, the 
plaintiff has made out no case for a 
refund of the purchase-money. 

The result is that the decree of the 
Subordinate Judge is confirmed and 
the appeal is dismissed with costs. 

[His Lordship here recounted the 
facts relating to appeal No. 245 of 

1921.J 

The stipulations contained in the 
lease clearly contemplate a charge 
on the entire lease hold interest in 
respect of the royalty and commission 
due to each of the three branches of 
the lessors. This view was held by 
this Court when the suit of the de¬ 
fendants 6 to 8 and the defendant* 3, 9 
to 11 of the pre-ent suit, namely 
the two other branches of the Pan- 
deys who had got a 5 annas 3 pice 
and 6 annas share in the property 
came up in appeal to this Court. It 
is only m aoc irdance with this view 
that the decree could be passed in 
those two suits directing the sale of 
the entire leasehold interest for the 
shares of the royalty and com nission 
due to each branch of the amily of 
the lessor. After a careful considera¬ 
tion of the various term* of the lease, 

I am cieariy of opinion that the 
charge created by clause 17 of the 
lease must be read along with the 
stipulations in clause 24 thereof and 
that the entire leasehold interest was 
made liable for the share due to each 
branch of the family. 

Then having regard to the com¬ 
promise entered into between the 
lessee and the first defendant, a clear 
charge was created over tne entire 
leasehold interest for the dues of the 
first defendant which was one half of 
the share of one branch of the Pan- 
dey family and the decree passed in 
accordance with the compromise 
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rnust be treated as a valid decree 
creating such a charge. As to the 
question whether the plaintiff is 
bound by that compromise decree 
it will be remembered that the com¬ 
promise decree was passed on the 
23rd of April 1919 and the plaintiffs 

purchase took place on the 15th 
September 1919 about five months 
after the compromise decree. At the 
time the plaintiff made his purchase, 
the lessee whose interest he had pur¬ 
chased had agreed to a splitting up 
of the charge; and, to my mind, the 
plaintiff who had purchased the in¬ 
terest of that lessee is bound by that 
compromise decree. That the purcha¬ 
ser at an auction sale in execution of 
a decree of a Civil Court purchases 
the property subject to all the equities 
affecting the judgment-debtor: has 
been recognised in a numb r of cases, 
some of which have been referred to 
by the learned Subordinate Judge. 
It is only necessary to refer to the 
Privy ( ouncil decision in Mohammad 
Mozaffar Hossain v. Kishori Mohan 
Rai (17) wherein their Lordships 
referred to and followed the equitable 
principle of estoppel laid down in 
the case of Ram Kumar Kundu v. 
Macqueen (18) which principle has 
also been followed in the Full Bench 
decision of the Calcutta High Court 
in Ishan Chandra Sarkor v. Beni 
Madhab Sarkar (19). In this view of 
the case the decision of the learned 
Subordinate Judge to the effect that 
the plaintiff who is the representa¬ 
tive of the original lessor is debarred 
from questioning the validity of the 
compromise decree obtained before 
his auction purchase is correct and 
must be affirmed. 

No other point was raised in this 
Court and the appeal is accordingly 
dismissed with costs. 

Jwala Prasad, J,—I agree. 


(17) (1895J 22 Cal. 909 = 22 LA. 129 = 5 M.L.J. 
101 = 6 Sar 583. (P.C.) 

(18) [1874-75] 11B.L.R, 46 = 2 I.A. Sup. 40 = 
18 W.R.166 

(19) [1897] 24 Cal. 62 = 1 C. W. N. 36 (F. B.) 
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Adami and Bucknill, JJ. 

Sadhak Gir alias Pasupati Bharti — 
Pe titioner. 

v. 

King Emperer— Opposite Party. 

Criminal Rev. No. 693 of 1923 
Decided on 21st January 1924, from 
an order of the Dist. J., Champaran, 
D/- 7 th December, 1923. 

Extradition Act (X V of 1908) S. 7— War- 

rent signed by the Assistant British Envoy is 
not valid. 

A warrant of extradition signed by the 
Assistant British Envoy of Nepal Oourt is not 
valid where the officer is not empowored as a 
Political Agent within 8, 7. 

S. P. Varma and Hareshwar Prasad 
Sinha —for Petitioner. 

Govt. Advocate —for Opposite Party 

Judgment. —The ground taken in 
this application is that on Extradition 
Warrant signed by the Assistant 
British Envoy at a Court of Nepal Is 
invalid seeing that such an officer is 
not a Political Agent within the 
meaning of S. 7 of the Extradition 
Act. The petitioner has been arrested 
under a warrant bearing the signature 
of the Assistant British Envoy and 
is being detained. Mr. Varma argues 
that he should be set at liberty since 
he cannot be extradited to Nepal 
under this invalid warrant. It has 
taken the Crown no little time to 
discover whether the Assistant British 
Envoy has been empowered as a 
Political Agent for the purposes of 
S. 7, and the learned Government 
Advocate informs us to day that this 
officer has never been so empowered, 
The warrant for the extradition of 
the petitioner is, therefore, invalid 
and he cannot be extradited there¬ 
under. He has been under detention 
for a long time and must now be set 
at liberty. 

Revision allowed . 


i 
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Dawson Miller, 0. J., and 
Kolwant Sahay, J. 

<2 G. Mac Donald and others —Defen¬ 
dant*— Appellants. 

▼ 

Tekrtarain Rii aid others —Plain¬ 
tiffs— Respondents. 

S. A. No. 76) of 1921, Decided on 
11th Jana 1923, from a decision of the 
District Judge, Darbhanga, ul- 22nd 
December 1920. 

Bengal T . Act , 8 . US — Section doe* not 
mpoly to a com jromise concerning the very 
exist ince of occipa icy right . 

Where the question i < dispute in a «»rt was 
«]early whether an occuptno.- fight existe I or 
wheth©'- it did not ind th re was "nio ibtediy 
a bona fide dispute between the part e ms io 
the pi *t noe of a ioh t right and if by a oo u- 
promise the p rt es agreed that 9 icb a right 
did not ex"*t and that agr eraent 13 enfo oed 
by a decree, then t is no longer op»n to ei¬ 
ther of the part es to 1 iest on the finding* r 
valid tv o th t dec ee a ad to pie :d t le non 
exti ction of occapancy right by having rei 
course to 3. 178. [P 34 C 2] 

P. fC. Sen and A. N. Dis— for Ap¬ 
pellants. 

P. Diyil —for Respondents. 

Dawson Miller, C. J.—This is an 
appeal o 1 behalf of the d ffendants in 
the suit against a decision of the Dis¬ 
trict Judge of Dirbhanga, dated the 
22nd December 1920. 

The suit was instituted by the 
plaintiffs as proprietors of certain 
mauz 19 which had been held in lease 
fora term of years by the defend tuts 
who carried on the business of indigo 
manufacture upon the leased property 

to recover back 43 bighas odd of land 

which had been iu possession of the 
defendants as ticcadars under their 
lease. In the ajp*al before us the 
dispute only concerns an area of 
something ever 20 bighas of land. 

The case put forward by the defen¬ 
dants is that, although they held the 
land now in dispute under the ticca 
lease which expire! in the year 1<U8, 
they had in fact acquired an occu¬ 
pancy right in that lind before the 
lease began in the year 1901. The 
plaintiffs, on the other hand, relied 

U P?” * decree passed in Suit No. 37 
o 19UU in which the very question 
was in issue as to whether the defen- 

1925J715 & 16 


dints had any kashtkari right in the 
land now in dispute anl th it suit, 
they say, was determined after com¬ 
promise and by the decree it wan 
found, as admitted in the compro¬ 
mise, that the defendants had no 
claime to] kashtkari rights in the 
land. The decree arrived at after 
compromise in that suit and the 
ticca lease granted in 1 )"1 were prac¬ 
tically parts of the same arrange¬ 
ments which was then come to. The 
lea-te is dated the 29th May 1901 and 
no doubt before that lease was grant¬ 
ed the terms of the compromise of 
the suit then pending 1 ad been ar¬ 
ranged between the parties in the 
suit, the decree in the suit being 
dated the 5th June 1901. We have 
not had the leise placed in evidenoe 
before us but it is not disputed that 
by the terms of the lease the defeo- 
dints undertook at the end of their 
term that is to say, in the year 1918, 
to deliver up posse>sion of all the 
linds leased. By toe terms of the 
compromise decree they gave up 
their claim to any kashtkiri right 
they might nave had or which they 
might have been able to establish in 
the lands now in dispute and the 
question which we have to determine 
in this appeal is, whether toat dec¬ 
ree must be taken as binding upon 
the parties to day or whether the 
compromise which was the bia s of 
the decree is bad as being in contra¬ 
vention of the provisions of S 178 of 
the Bangil Tenancy Act. That sec¬ 
tion provides that: “ Nothing in 
any contract between a landlc-d and 
a tenant mide before or after the 
passing of this Act shill take away 
an occupancy right 11 existence at 
the date of the contract.” It is con¬ 
tended that at the date of tie com¬ 
promise the defendants ha 1 i 1 fact 
acpiiredan occupan :y right in the 
land in suit and, therefore, even if 
they had agreed to give ui that oc¬ 
cupancy right and take a fresh lease 
which covered not onlv the U 1 1 i* 
suit but also the wh ile villig * in 
which the land was si uated as well 
as other villages, nevertheless that 
being an agreement tiking a an 
occupancy right iu exute ice it wa 3 
not valid by r asori of 3. 178 of tho 
Bengal Tenancy Act and, therefore. 
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could not be given effect ‘to now. In 
so far as the ticca lease itself is con¬ 
cerned, I quite agree that any con¬ 
tract contained therein to give up 
an existing right of occupancy would 
not be binding upon the holder of the 
occupancy right, but very different 
considerations arise when one is 


dealing with the effect of a compro- 
m i S e arrived £it iri & suit the subject- 
matter of which is the very right to 
an occupancy holding at all. The 
compromise, or rather the effective 
part of it, is in these words 1 In 
the above case it has been agreed 
and settled between your petitioners, 
the plaintiffs and the defendants, 
that a decree be passed in favour of 
your petitioners, the plaintiffs, in 
respect of the land in suit,Then 
follow some terms acknowledging the 
receipt of mesne profits and then 
come these important words : J bat 

your petitioners, the defendants have 
given up their claim to the kashtkari 
right in the lands decreed.” Then 
follow certain terms as to granting a 
lease for 19 years of certain mouzas 
including that in which the lands 
in dispute in that action were situat 
ed. It is contended on behalf of the 
defendants that the real meaning of 

that clause which I have ]ust refer 
red to in the compromise was that 
the defendants gave up a right 

which they already had in the lands 
in suit ; that is to say, that they gave 
up their kashtkari right and in return 
therefore they took a lease for 17 
years of those lands and others on 
certain terms. If it can be made out 
that the compromise between the 
parties recognised the right of the 
defendants as kashtkandars at that 
time and that the defendants under¬ 
took to give up that right m ex-hange 
for a lease of a different sort then, 
I think, the defendants in that case 
would be entitled to succeed because 
such an agreement would, to my 
mind, be in direct conflict with the 
provisions of S. 178 of toe Bengal 
Tenancy Act, but I cannot re.d the 
compromise in that way. It must be 
remembered that one of the questions, 
if not the main question in the suit, 
which resulted in that compromise 
was, whether the plaintitis u that 

suit were entitled to khas possession 


of the lands or whether the defen¬ 
dants had kashtkari rights in them, 
and that dispute was settled by the 
defendants giving up their claim to 
kashtkari rights ; that is to say the 
defendants acknowledged that they 
had no claim at all to the kashtkari . 
right. In oth r words, they submit¬ 
ted to a decree on behalf of the plain¬ 
tiffs for possession on the ground 
that their kashtkari rights had not 
been established. The decree itself 
was passed in the terms of the com¬ 
promise and I think it must be ac¬ 
cepted that the dispute between the 
parties in that suit was determined 
by declaring in effect that the plain¬ 
tiffs were entitled to recover posses¬ 
sion of the land and that the defen¬ 
dants had no kashtkari right in it. 
This, to ray mind, leads to an entirely 
different result from that which 
would have followed had the defen¬ 
dants in that suit agreed not to give 
up their claim to the kashtkari right 
but had agreed to abandon or to give 
up a kashtkari right which was ad¬ 
mittedly in existence at that time. 

It is saii that, if it can be shown at 
the present day that they had in fact 
such i kashtkari right when the com¬ 
promise was entered into, then the 
compromise is one which was in con¬ 
travention of S. 178 because it in fact 
gaveup a rightto which the defendants 
were entitled. In my opinion, it is 
not open to the defendants now to 
question the validity of the decree 
which was arrived at chat time. The 
question in dispute at that time was 
clearly whether such a right existed 
or whether it did not and there was 
undoubtedly a bona fide dispute bet¬ 
ween the parties as to the existence 
of such a right and if by compromise 
the parties agreed that such a right, 
did not exist and that agreement is 
enforced by the decree then it is not 
open any longer to either of the par¬ 
ties to question the finding or validi¬ 
ty of that decree. 

In the view I take of this case, it 
is unnecessary to consider whether 
what was done upon the occasion of 
the compromise was a surrender with¬ 
in S. 86 of the Bengal Tenancy Act f j 
because whethc r it was a surrender 
or whether it was a settlement of a 
bona fide dispute as to the existence 
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of the right in question in either 
case it would be equally binding upon 
the defendant*. In my opinion this 
aopeai fails and should be dismissed 
with mats. 

Kulwant Sahay, J. — I agree. 

Appeal dismissed . 
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JWAL4 PRASAD, J, 

Binode Behanj B innerj-°e — Peti¬ 
tioner. 

v. 

King-Emperor — Opposite Party. 

Cr. Misc. Case Nos. 43 and 58 of 
1123, Decided on 13th December 1923. 

Criminal P. G\, 3. 528— Reasonable appre¬ 
hension of absence of fair trial is a ground for 
transfer though general rule, can't be laid down. 

It is difficult to lay down any hard and fast 
rale under which transfer is made, for the 
circumstances of one case might differ from 
those of the other but the principles under the 
decisions cf tbe various cases go to esta¬ 
blish that if there are circumstance* in a case 
which raise a re isonable apprehension in the 
mind of an accused person tbat he would not 
receive fair dealings at hi* trial the case 
should be transferred to a calmer a*-no*ohore. 

IP. 36, C. 1] 

K. B. Dutt, G. C. Pal and B. C. De¬ 
tox Petitioner. 

Sultan Ahmed —for Opposite Party. 

Jwala Prasad, J,—These two appli¬ 
cations are for the transfer of the 
cases from the District Palamau, to 
some other District. 

The petitioner is accused in both 
these cases and has been charged by 
the complainants with having taken 
bribe in connection with his duties as 
a Civil Court Amin of the District of 
Palarau. The petitioner has referred 
in his application in Criminal Miscel¬ 
laneous Case No 43 as to how his 
work done as a commissioner in 

Partition Suit No. 51 of 1919 was 
appreciated by the Civil Court. He 
has also referred to Babu Ashutosh 
Ghose, a pleader of Daltonganj, being 
on enimical terms with him, and to 
certain proceedings between the Judi¬ 
cial Commissioner and the Deputy 
Commissioner about the procedure to 
be adopted in partition cases. With 
these we are not concerned in the 
present case. 
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The allegations upon which the 
petitioner seeks to support his applica¬ 
tion for transfer are contained in 
paragraghs 8 to 10. In paragraph 8, 
it is said that the learned Deputy 
Commissioner went to Patan Police 
Station on tour on or about the 16th 
August, 1923, arid sent for Dwarka 
Singh and others from Paiha about 5 
miles from Patan; in paragraph 9, it 
is stated that the learned Deputy 
Commissioner after hearing them 
advised them to lodge complaints 
against the petitioner on charges of 
bribery; and in paragraph 10 it is 
mentioned that the learned Deputy 
Commissioner has also deputed Akha- 
uri Dwarka Prasad Singh, a Sub-De¬ 
puty Collector, to make inquiries in 
all partition suits from 1916 onwards 
in whicL the petitioner acted as 
commissioner with a view to find out 
whether there are allegations and evi¬ 
dence of bribery against the peti¬ 
tioner. Paragraphs 11 mid 12 relate 
to the part taken by the Deputy 
Commissioner in the conduct of the 
prosecution, namely, the deputation 
of a Special Officer to conduct the 
prosecution against the petitioner and 
payment of cost to the prosecution 
witnesses. These are matters within 
the ordinary duties of Deputy Commis¬ 
sioner as representing the Crown to 
conduct and look after the Crown 
prosecutions, and do not give rise to 
any ground for transfer. 

Paragraph 13 of the petition states 
that 

“DaltongaDj is a email place and rumour 
has been circulated that the Deputy Commie- 
sioner is taking' a keen interest in the pro- 
secut on and will help every one who comes 
forward to prosecute the petitioner on a 
charge of bribery.” 

This is not capable of any reply by 
the Deputy Commiss oner, and in 
fact has not been replied to. It rnay 
be that a rumour of the kind has been 
circulated, but the Deputy Commis¬ 
sioner cannot be responsible for a 
rumour of this kind, if any. 

As to paragraphs 8 and 9, the reply 
of the Deputy Commissioner contain¬ 
ed in Criminal Miscellaneous Case 
No. 48 of 1923 is as follows:— 

‘‘It is a fact that the Deputy Commissioner 
sent for Dwarikn Singh and otheis when 
on tour at Patan Police Station in order to 
inquire why they had not presented the com 
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\ laiut which th®y sa : d that they wen d present, 
a loLg ia e prov ons y.” 

As to paragraph 10, the Deputy 

('on mis'inner s reply is: 

“ The Deputy Cor missioi er has caused 
investigation to be r. ade o-ly iD cases with 
regard to which be rete ved specific com* 
pla nts from aggrieved parties.'* 

These again do come within the 
ordinary duties of the Deputy Com¬ 
missioner when complaints of such 
a nature were received by him. 

Reading the allegations contained 
in the petition and the replies of the 
Deputy Commissioner, it seems that 
complaints were previously made to 
the Deputy Commissioner against the 
petitioner and when he went on tour 
he called for the complainants and 
inquired why they had not presented 
regular complaints against the accus¬ 
ed, although a long time had expired 
since they had told the Deputy Com¬ 
missioner that they would present 
such complaints. The Deputy Com¬ 
missioner also seems to have received 
information against the petitioner 
having taken bribe in connection 
with his official duties and he has, 

there! ore, caused an investigation to 
be mad* with regard to those com¬ 
plaints. 

The petitioner has been Amin, as 
stated by him for about 25 years and 
as such he must have worked in a 
number of of cases in that district. 
An inquiry of the nature ordered by 
the Deputy Commissioner would 
naturally lead to a number of com* 
plaintR against the petitioner and 
would create a sort of atmosphere 
unfavourable to him in that locality. 

On the one hand, the Deputy Commis¬ 
sioner and the authorities are bound 
to take such steps as they consider 
proper in order to have those com¬ 
plaints properly investigated; on the 
other hand, the accused would labour 
under inconvenience that might arise 
in a matter of this kind and. there 
would be a reasonable suspicion in 
the mind of the accused that the 
action taken by the authorities, 
though legitimate, would create 
prejudicial atmosphere against 
him so as to prejudice him in the 
defence of the case against him. In 
the interest of the prosecution also it 
is desirable that prosecution may not 
suffer from prejudices in favour of the 


accused, if any, that may be in that 
district on account of his long service 
of 25 years. Though the allegations 
made do not cast any imputations 
against the action taken by the 
officer concerned, but the oirumstances ? 
disclose a state of aff airs that should 
be removed in order to give a fair 
and impartial and unprejudiced trial 
of the cases against the petitioner. 

It is difficult to lay down any hard 
and fast rule under which transfer 
should be made, for the circumstances 
of one case might differ from those 
of the other; but the principle under- 
ljing the decisions of the various 
cases go to establish that if there are 
circumstances in a case which raise a 
reasonable apprehension in the mind 
of an accused person that he would 
net receive fair dt alings at his trial, 
the case should be transferred to a 
calmer atmosphere. The cases cited 
before me of Bum Kishun Da* v. 
Emperor (1) Din Dpyal Singh v. The 
King Emperor (2) Bansgopal Pande v. 
Emperor (3) do not afford similarity of 
circumstances with those of the pre¬ 
sent case in all respects. In some of 
them the circumstances were very 
grave. In others they were mild, and 
in the case of Bansgopal Pande v. 
Emperor (3) the transfer was allowed 
upon the following finding? 

“A great number of ailegat ols have been 
made in th° petition for trana er which has 
been put before me. Meat of »heee allegations 
were ool a ned in a je.ition which wts pre¬ 
viously presented to this Court .at d rejected 
by the 1st Acditioral Judioia Commissioner 
on the U h of Mirch, last. However, Mr. 
Ohme has adduced some new argument in 
support of h s case today and I think, having 
regard to the fact that these proceedings were 
initiat'd under the orders of the District 
Magiet ate and having also regard to the fact 
that one of the important witnesses for the 
prosecution is a Deputy Magisrrate aitaohed 
to tue Rae Bareili District, it will be advisable 
to hove the case removed to a ciamer atmosp¬ 
here.** 

I have already said that all the 

circumstances of those cases are not 

applicable to the present one. I have 

therefore, taken into consideration 

the circumstances of the present case 

which I have set forth above and I 

_ ^ 

(ii lijAZ] 35 All. 5 = lu A. D. J. 357 = 17 I. C. 

507 = 13 Cr. L. J. 823. 

(2) I192i ] 1 P.L.T. 522 = 58 I. G. 523 = 21 Or / 
L J 735 

(3) [13141 1 O.L.J. 271 = 24 1, C. 951 = 15 Cr. 

L. J. 545 
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think that they justify the transfer 
of the present case to be tried in a 
calmer atmosphere. The learned 
Counsel on behalf of the petitioner 
has very rightly said that he does not 
impute anything against the authori¬ 
ties concerned in the inquiry and 
investigation of the offences against 
the petitioner* and that they did what 
they are legitimately required to do 
in the performance of their official 
duties. I agree with the learned Coun¬ 
sel in this view. I also agree with 
him that nonetheless the circum¬ 
stances disclosed in the present ca e 
have raised a reasonable apprehen¬ 
sion in the mind of the accused that 
his trial at Palamau will be preju¬ 
diced 

Palamau is not far off from Gaya, 
and I would, therefore, transfer these 
cases to the District Magistrate of 
Gaya, wbo will try them himself or 
depute some other Magistrate compe¬ 
tent to try them. 

Case Transferred. 
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Adaml and Bjcknlll,JJ. 

Chhedi Singh — Applicant. 

v. 

The King- Emperor —Opposite Party. 

Criminil Her. No. 194 of 1924, 
Decided on 30th April 1924 from an 
order of Dist Mag. of Shahabad, dated 
the 21st February, 1924. 

* Ciiminal P. r. 8. W6- Penal Co*e S. 149. 
ftrdtr under 3. 106 Cr. P. C. does not lie where 
accused i* convicted under section of /. P. C. 
read with S li P. 

Thp a nenHm nt t 0 S. 106 by the Act XVITI 
ofl923hi8m,d an or.ler un 4 er 8. 106 imp >s- 
■ib’o vvbera the o » y section unier w lie \ the 
accused are o nt c.ed is a section of t e 
Psnal Code wh < h is read with 8. 149. The 
araen« m nti.rot rery happily worded for 
it spe k* of an off nee • unis able u der 8. 149, 
Nooffence is m. is liable unlerS. H9 alone; 
there n.ust be son e substantive o1°rc a charg¬ 
ed to b« read with S. 149. [P. 117 C. 21 

Where theaocusei were convicted undtr 
8. $25 read w th 8. U9. 

Heidi th tu-der 8. 106, as 't now stands, 
an order cannot be passed s gainst ’h m. 

[P 117,0.2] 

Oour Chandra Pal .—for Applicant. 

Yumf ;—for O )posite Party. 

Adami, J.—The five petitioners 
have been sentenced under S. 325 
read with S 149, Penal Code, to six 
weeks* rigorous imprisonment each 


and to a fine of Rs. 50; they have also 
been bound down under S. 106, 
Criminal Procedure Code, to koep 
the peace for a year. 

Toe case proved against these peti¬ 
tioners and found by the lower Court 
is that they were cutting the crop of 
one Rigtiunandan Sing i and when 
he went to protest they beat him and 
Deonandan and caused many injuries 
on the bodies of these two parsons. 

Tie pe itioners have been found 
guilty on the facts by both the Courts 
below. The only questions that 
arise before us now are with regard 
to the order pissed under S. 106, 
Criminal Procedure Code, and with 
reg trd to the punishment imposed 
on the petitioners. 

With regard to the order under S. 
106 if. is quite clear that it cannot 

beupheli. The a vendment to S 106 
by the A',t XVIIT of 1923 ha- made an 
order under S 106 impossible where 
the only section under which the 
accused are . convict d is a section of 
the Penal Code which is read with 
S. 149 The ame» d i ent is not very 
happily worded for it speaks o r an 
offence punishable under S 14^ Now 
no o fence is punishable under S. 149 
alon*: there must b? some sub-tantive 
offence charged to be r ad with S. 

1 49 

In the present case the petitioners 
were convicted under S. 325 read 
with S 19 and under S 1 6, as it 
now stands, an order oani ot b.» passed 
against them under that section. 

With r< gar 1 to the sentence, con- 
side r ing the number of injuries and 
their severity, caused by t'^e unlawful 
assemb’y- on the persons of Raghu- 
nandan and Deonandan, the sentence 
of six weeks’ rigorou* innrisonment 
and a fine of Rs. 50 each is not too 
severe even though most of the 
petitioners are memebers of one fami- 

ly- 

The result is that the ord^r passed 
under the provision* of S. l(»6. Cri¬ 
minal Procedure Cede, mu-t he set 
asile hut the conviction and sentences 
passed under S 325 read wi h S. 149. 
Penal Co^e, mu** be upheli. 

Bucknill, J. —I agree. 

Order modified 
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Dawson Miller C. J. and 

Mcjllick, J. 

Tilakdhari Singh — P1 a i n t i ff— Appel¬ 
lant. 

v. 

Chaturgun Bind and others —De- 
fendants—Respondents. 

L. P. A. No. 18 of 1923, Daciced on 
4th December 1923, against a decision 
of Rose, J., D/_ 9-*-1913. 

Bengal Tenancy Act , Ss 9 5 Cl. ( 3) ani S . 48- 
Mortgag >r raiynt by executing kabul yat in 
favour of mortgagee dors n<>t hold under a 
raiuat as m >rtg igee is not a raiyat. 

Wh a re tho sum advanced w^s not paid by 
the Zar es igidar a-, rent payable in advance 
for a c-nain p^r oi at the tni of which the 
land was t > lie d livered up o the lessor ani 
profi'-s we e to be t .k c n <is interest and the 
Zarpeshg dar was to remain n p^sse^sio i on 
the same conditions until the amount was 
repaid and the property was hypothecs ed for 
repayment of the loan i » the event of the 
Zarpesiigidar b^ing disposs ssed. 

Held : that tho ia yat who executed the 
lease did not by execu ting kibuhyat bee. me 
ten a at boldn.g immediate ly r mediately under 
a raiyat within the 5 (3) and S. 48 did not 
apply. Whether Zari-eshgi a d the kabuliyat 
constituted one transaction or two transactions 
is immaterial. [P 121 C 1] 

A. B. Mukerjee for B. jV. Mitter — 
for Appellant. 

Jalubans Sahai —for Respondents. 

Da wson Miller, C. J.—This is an 
appeal on behalf of the Plaintiff under 
the Letters Patent from a decision of 
Mr. Justice Ross, reversing the deci¬ 
sion of the District Judge and restor¬ 
ing that of the Munsif. 

Thefacts out of which the suit arises 
are as follows:—On the 16th Janu¬ 
ary, 1917, Ram Piyar Bind, the father 
and predecessor-in- interest of the 
Defendants, execut. d & zarpeshgi deed 
fora term of nine years from 1324F., 
over 2 bighas 7 eottahs 12 dhurs of 
his occupancy holding in favour of 
the Plaintiff in consideration of an 
advance of Rs. 975. The Plaintiff in 
lieu of interest on the loan was to 
enter into possession and take the 
profits arising out of the cultivation 
of the land after paying the pro¬ 
prietor’s rent amounting to Rs. 16 
odd. In the event of the principal 
sum not being paid off at the end of 
the term the zarpeshgidar was to 
remain in possession upon the condi¬ 


tion stipulated in the deed until re¬ 
payment of the principal in Jeth of 
any succeeding year. The property 
was also hypothecated to secure re¬ 
payment of the principal sum advanc¬ 
ed if the zarpeshgidar should be dis¬ 
possessed. Two days later Ram Piyar 
Bind executed a kabu tyat in favour 
of his mortgagee. This document 
recites the previous zarpeshgi transac¬ 
tion and states that the zarpeshgidar 
has been in possession of the pro¬ 
perty and as the mortgagor wished to 
keep the property under his own 
cultivation paying the zarpeshgidar 
Rs. 75-7-0 annually as rent the latter 
had acceded to his request and grant¬ 
ed him a simple lease for nine years 

from 1324 to 1333F, at the rent 
named. The rent so arrived at may 
be assumed to include the Rs. 16 odd 
payable to the landlord and interest 
amounlingroughly to 6 per cent, on the 
principal sum advanced. In the year 
1919 the rent was in arrears and 
Piyar Bind having died the Plaintiff 
instituted the present suit against bis 
sons, the Defendants. 

The Defendar ts challenged the 
genuineness of the kabuliyat and 
pleaded payment of a smaller rent 
amounting to Rs. 24-7-0 which they 
contended was all that was payable 
according to the survey khatian. They 
further pleaded that their father was 
an old man with a disordered brain 
and was incapable of understanding 
the terms of the kabuliyat. The 
genuineness of the zarpeshgi executed 
two days earlier was not challenged 
in the written statement. 

The Munsif rejected the plea of 
payment. He held that the only rent 
recoverable was that recorded in the 
survey khatian , namely, Ks. 24-7-0 
and stated that he thought the Plain¬ 
tiff had succeeded in getting the 
kabuliyat executed but he had great- 
doubt as to the genuineness of the 
transaction. It appears that at the 
recent revisional survey the Assistant 
Settlement Officer had entered the 
rent in the record-cf-rights as 
Rs. 24-7-0, being of opinion that the 
Plaintiff was the raiyat and Piyar 
Bind hi« under-raiyat and that under ; ; 
S. 48 of the hengal Tenancy Act the 
Plaintiff could not recover from his 
under-raiyat more than 50 per cent, in 
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excess of the rent payable by him to 
fails superior landlord. 

The Plaintiff appealed to the Dis¬ 
trict Judge who considered that the 
Assistant Settlement Officer and the 
Munsif had proceeded upon an in¬ 
correct application of S. 48 of the 
Bengal Tenancy Act and that Piyar 
Bind by executing the zarpeshgi did 
not lose his original status of a raiyat. 
He accordingly varied the decree of 
the trial Court and entered judgment 
for the Plaintiff for the a nount 
claimed wi h costs in both Courts. 

The Defendant preferred a second 
appeal to the High Court which came 
before Mr. Justice Ross. The learned 
Judge was of opinion that the 
zarpeshgi deed was both a lease and a 
mortgage and that the Plaintiff by 
this transaction held directly under 
the landlord and not by way of sub¬ 
lease under the raiyat and that Piyar 
Bind ceased to be a raiyat as long as 
the lease was outstanding against 
him. He further considered that the 
kabuliyat did not create a lease of the 
raiyati interest or the land in the 
original raiyat but that he was an 
under-raiyat of the Plaintiff and that 
S. 48 of the Bengal Tenancy Act was 
applicable in the circumstances of the 
case. He accordingly set aside the 
decree of the District Judge with 
costs and restored that of the Munsif 

From that decision the present 
appeal has been preferred under the 
Letters Patent by the Plaintiff. 

In my opinion, the zarpeshgi was 
an instrument of mortgage and not a 
lease. The sum advanced was not 
paid by the zarpeshgidar as rent pay¬ 
able in advance for a certain period 
at the end of which the land was to 
be delivered up to the lessor. The 
profits after deducting the propor¬ 
tionate amount of rent payable to th 9 
landlord were to he taken as interest 
on the principal sum and even at the 
end of the term the zarpeshgidar was 
to remain in possession upon the same 
'conditions until the principal sum 
should be repaid ; and the property 
was hypothecated for repayment of 
the loan in the event of the zarpeshgi- 
dar being dispossessed. I think it is 
Jwell established that a mortgagee, 
jwhich I consider the zarpeshgidar 
|was in this case, is not the tenant of 


his mortgagor. In fact in argument 
before us it was conceded that the 
mortgagee is not a raiyat. It was 
contended, however, that Piyar Bind 
and consequently the Defendants 
were under-raiyats within the mean¬ 
ing of the definition of that term in 
S. 5 (3) of the Bengal Tenancy Act 
which defines under-raiyats as ten¬ 
ants holding whether immediately or 
mediately under raiyats.” It was 
argued that Piyar Bind held if not 
immediately at least mediately under 
himself as a raiyat, and was therefore 
an under-raiyat I am unable to 
accede to the view that a person who 
is a raiyat can also be his own under- 
raiyat I agree with the view of the 
District Judge that the mortgagor by 
the zarpeshgi transaction never ceased 
to he the raiyat holding under the 
landlord and he cannot, in such cir¬ 
cumstances, be said to be an under- 
raiyat holding indirectly under him¬ 
self. 

A further point was raised that 
Piyar Bind was found to be incapable 
of understanding the effect of the 
Icabuiiijat. There is no definite finding 
by the Munsif upon this point and 
the matter does not appear to have 
been urged in appeal before the Dis¬ 
trict Judge as a defence to the suit. 
Moreover the Defendants having re¬ 
mained in possession of the land 
under the kabuliyat cannot now be 
heard to say that it was not a genuine 
transaction. In my opinion, the 
appeal should be allowed, the decree 
of Ross, J., should be set aside and 
that of the District Judge restored. 
The Appellants are entitled to their 
costs of this appeal and of the appeal 
before Mr. Justice Ross. 

Mullick, J.—On the 16th January 
1917, Ram Piyar Bind, the predecessor 
of the Defendants, executed a zar¬ 
peshgi deed in respect of 2 bighas T 
cottahs 12 dhurs of kasht land in 
favour of the Plaintiff for a con¬ 
sideration of Rs. 975. On the 18th 
January of the same year, Ram Piyar 
executed a kabuliyat for the land in 
favour of the Plaintiff reserving a 
rent of Rs. 75/5 per annum for a terra 
of 9 years from 1324 to 1333 F. S. In 
1919 the Defendants defaulted in the 
payment of the reserved rent in res¬ 
pect of the year 1325 and of part of 
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the year 1326 and the Plaintiff 
brought the present suit for recovery 
thereof. 

The Mun if decreed the suit at a 
rate of Rs. 24-7-0 per annum relying 
on a record-of-rights prepared under 
the Bengal Tenancy Act. 

On appeal the District Judge of 
Chapra set aside the decree of the 
Mur.sif and held that the Defendants 
were not under-raiyats and that there¬ 
fore S. 48 of the Bengal Tenancy Act 
was not applicable to the case and he 
decreed the suit at the full rate 
claimed. 

There was a second appeal then to 
this Court and Mr. Justice Ross has 
reversed the decree of the District 
Judge and restored that of the 
Wunsif. 

The present appeal is preferred 
under the Letters Patent against the 
judgment of Mr. Justice Ross. 

Row the first question is %/hat was 
the effect of the znrpeshgi deed of the 
16th January 1917. If it was a lease 
and not a mortgage, then the Plain¬ 
tiff became an under raiyat of the 
first degree under Ram Piyar Bind 
who in turn by the kubuliyat of tbe 
18th January became an un ier-raiyat 
of the second degree under the Plain¬ 
tiff. In that case S. 48 of the Bengal 
Tenancy Act would operate to pre¬ 
clude the Plaintiff from recovering 
from his under-raiyat more than 50 
per cent, in excess of the rent payable 
by him to his superior landlord, that 
is to say, more than a total rent of 
Rs. 24/7 a9 recorded by the Settlement 
Officer. 

If, on the other hand, the zarpeshgi 
transaction was not a lease but a 
mortgage then the kabuliyat of the 
18th January 1917 operated to create 
a raiyati tenancy and S. 48 would 
have no application. 

The view taken by the learned 
Judge of this Court is that the tran¬ 
saction was both a lease and a mort¬ 
gage. It seems to me that even in 
that case the transferee would be 
neither a raiyat nor an under raiyat. 

I am, however, of opinion that the 


paid. The sum of Rs. 975 did not 

represent either wholly or in part an 
advance payment for tbe rent of the 
land. The deed recites that the 
transferee is to pay to the superior 
landlord the rental due from the 
raiyat which was a sum of Rs. 16-6-0 
and that he was to pay himself the 
interest upon the mortgage money out 
of the proceeds of tbe land, and it is 
very similar to a zarpeshgi deed which 
was the subject of Ram Khelawan 
Roy v. Sartibhoo Roy (1). In that 
case the whole of the rent for a period 
of five years was to be taken by the 
zarpeshgidars on account of the pro¬ 
fits of their zarpeshgi excepting one 
rupee which was to be paid yearly by 
them to the proprietors (the grantors) 
and if the zarpeshgi money was not 
paid at the end of the five years the 
zarpeshgidars were to remain in pos¬ 
session until payment. The decision 
was that the deed did not create a 
raiyati tenancy. 

Un the other hand it was held in 
Ramdhari v M. H. Mackenzie (2) that 
wh* re the raiyat was already previ¬ 
ously in possession as a raiyat he 
does not divest himself of his right to 
acquire a right of occupancy in the 
land by taking a zarpeshgi lease of 
the land. 

Again in Damod< r Narain Chowdhry 
v. Dalgleish (3) it was held that a 
zarpeshgi lease which merely provid¬ 
ed for a part of the rent to be paid in 
advance, there being no stipulation 
for the payment of interest on the 
money so advanced, did not create 
the relationship of mortgagor and 
mortgagee. 

In tbe present case the contrac 
was not merely for the cultivation of 
the land but also constituted a real 
and valid security to the transferee 
for the principal sum advanced by 
him ar d for the interest thereon and 
his possession was not merely that 
of a cultivator but of a creditor hold¬ 
ing the land as security. In these! 
circumstances the transferee was a| 
mortgagee and not a raiyat within) 


document does not create any raiyati 
tenancy at all. The transfer in this 
case was for the purpose of securing 
the payment of money advanced and 
was not consideration for a price 


(1) [1898) 2 C.W.N. 758. 

(2) [19051 10 C.W.N. 351. 

(3) 11911] 38 Cal. 432 = 38 T.A. 85 = 15 C W.N. 
345 = 9 M.L.T. 3t>4 = 9 I.C. 913 = 8 A.L.J. 
441 = 13 C.LJ. 512 = 13 Bom.L.R. 396* 
(1911) 2 M.W.N. 182. (P.CJ 
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the meaning of S. 5, Cl. (3) of the 
Bengal Tenancy Act. It follows 
gl therefore that by executing the kabu- 
liyat of the 18th January 1917 Run 
Piyar Bind did not beco ne a tenant 
holding immediately or mediately 
under a raiyat, and S. 48 of the Bengal 
Tenanoy Act is not applicable. 

( For the purposes of this case it is 
immaterial whether the zarpeshgi and 
the kabuliyat constituted one transac¬ 
tion or two separate transactions and 
Chimman Lai v. Bahadur Singh (4) 
has no application to the present 
case. 

Nor does the decision in Uitam 
Chandra Daw v. Rajkrishna Dalai (5) 
on which the learned Judge of this 
y. Court relies assist the Defend¬ 
ants. In this last mentioned case a 
proprietor executed a zarpeshgi mort¬ 
gage in favour of the Defendants who 
on the same day resettled the land 
with the proprietor as tenants. The 
mortgagor having d-faulted in pay¬ 
ment of rent the mortgagee sued for 
it, obtained a decree and in execution 
purchased the equity of redemption 
and took possession of the property. 
The Plaintiffs alleged that they were 
purchasers of the equity of redemp¬ 
tion from the mortgagors and hied a 
suit for redemption. The princioal 
point decided in that case by a Full 
Bench was that the sale was not void 
but voidable and that although the 
mortgagee had purchased the equity 
of redemption in contravention of 
the terms of S. 99 of the Transfer of 
Property Act, the sale was not a 
nullity and must be duly avoided and 
that the Plaintiffs were not entitled 
toreceem so. long as it subsisted. One 
* of the points in the case was whether 
the sale was held in execution of a 
rent decree or whether it was merely 
a sale in execution of a decree for 
arrears of interest upon the mortgage 
money. Mr. Justice Chatterjea in the 
course of his judgment observed that 
by executing the kabuliyat in favour 
of the mortgagee the mortgager had 
become the tenant of the mortgagee 
within the meaning of the Bengal 
Tenancy Act. If I may say so the 
\ facts found in that case entirely sup- 

(4) I190lf23 All. 338 = (l901) A.W.N. 95 
(5) [1919] 47 Cal. 377 = 31 C.LJ. 98 = 55 I.C. 
157 = 24 C.W.N. 229. (F.B.) 


ported this view and the mortgagor 
became a raiyat by reason of the terms 
of S. 5 of the Bengal Tenancy Act, 
which read together with the defini¬ 
tion of proprietor in the Act which 
includes a trustee. But a mortgagee 
from an occupancy raiyat is not in 
any sense a raiyat or under-raiyat 
and a sub-tenant under him cannot 
be an under-raiyat. 

A point was taken in the trial Court 
that there had been no intelligent 
execution of the kabuliyat by Ram 
Piyar Bind. This defence does not 
appear to have been repeated before 
the District Judge and the point is no 
longer open. 

The result is that the judgment of 
Mr. J ustice Ross must be set aside 
and that of the District Judgerestored. 
The Appellant will be entitled to his 
costs in this Court. 

Appeal allowed . 
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Das, J. 

Romji Pandey —Petitioner. 

v. 

Alafkhan and others — Opposite 
Party. 

Civil. Rev. No. 373 of 1933, Decided 
on 28th April 1924, from an order of 
Offg J. C. of Chota Nagpur, D/~ 27th 
July 1921. 

* Civil P.C. % O. 1 R. 10—Order under is not 
appealable but striking out defendant* •* name 
in partition suit, resulting in lenvina defeni- 
ant*s right to shire undecitei , is ap[*eal- 
ale. 

A.o order under 0 l R. 10 is not apneal- 
ab e utder the Civi Procedure C >de. Bit a 
pa ti»ion suit differ* f o.n ot er suit*. Ia hat 
ev ry pa ty whether arrayed on »h si e of the 
p!ai titfs or o i t e side of the defe da <ts 
is iu 1 1 * position of a p’a'ntiff in so far at 
every pirty * h ther pUit tiff or defendant 
is entitled to ask the Court alot o share 
of j)int p*operty to him. In such i case, 
wbe e the name of one of the defend tnts is 
■ Tiv.k oat at the inMa^ce of tie plaintiff, 
the order is appe tlab e if ts efnet is to 
leave undeciitd the defe’ dant » claim to a 
• hare in the pa tition. [P 122 C 2, P 123 0 1] 

Parmeshwar Dayal —for Petitioner. 

R. C. Bhaduri end Santa Prasad — 
for Opposite Par4y. 
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Das, J. This application is direct¬ 
ed against the order of the learned 
Judicial Commissioner of Chota Nag¬ 
pur dated the 27th July 1923, by 
which he set aside the order of the 
Munsif dated the 1st February 192 . 

The facts are as follows. The plain¬ 
tiff who is the petitioner in this Court 
brought a suit for partition as against 
various persons. He also cited one 
Bichan Panday as defendant No. 12 in 
he action. Bichan Pandy is the 
nephew of defendants 10 and 11. The 
defendants 10 and 11 filed a written 
statement in which they state 1 that 
their nephew Bichan Panday had no 
title to the properties which were the 
subject matter of the partition. 

Bichan Pandey sold his alleged in’ 
terest in the properties to one Ritu- 
bhanjan Singh and on the 27th Janu¬ 
ary 1923 Ritubhanjan applied that he 
might be added as a party on the 
ground that he purchased Bichan’s 
interest. The Munsif added him as a 
party defendant. 

On the 31st January the plaintiff 
applied for an order that Bichan Pan¬ 
day and Ritubhanjan should be dis¬ 
missed from the action and their 
names struck out It is this applica¬ 
tion which resulted in the order 
which is the subject matter of the 
present proceedings. 

The learned Munsif did not decide 
the question whether Bichan Panday 
had any interest in the joint proper¬ 
ty. All that he says is that accord¬ 
ing to the plaintiff Bichan Panday had 
no interest whatever in the suit pro¬ 
perties and that in those circum¬ 
stances, he and the purchaser Ritu¬ 
bhanjan should not be made parties. 

In this view, and without deciding 
the question which was actually 
raised, he ordered that the names of 
Bichan Panday and Ritubhanjan 
should be struck out and he passed 
a preliminary decree for partition 
after striking out the names of Bi¬ 
chan Panday and Ritubhanjan. 

The learned Judicial Commissioner 
on appeal has set aside the order of 
the learned Munsif. 

I have been asked in this applica¬ 
tion to consider whether there was 
any jurisdiction in the Judicial Com¬ 
missioner to deal with the matter at 
all. 
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It was contended on behalf of the 
plaintiff petitioner that the learned 
Munsif purported to act under Order 
1 rule 10 of the Code and that an 
order under Order 1 rule ,10 is not 
appealable under the Civil Procedure 
Code. That position may be conceded 
to the plaintiffs ; but this is an en¬ 
tirely different case. The suit was 
for partition ; Bichan Pandy had 
been added as a party to the suit on 
the footing that he had an interest 
in the joint property ; Ritubhanjan 
had actually purchased the interest 
of Bichan and was added as a party 
defendant on his own application. 
Now a partition suit differs from 
other suits. In that every party whe¬ 
ther arrayed on the side of the plain 
tiffs or on the side of the defendants! 
is in the position of a plaintiff in so 
far as every party whether plaintiff 
or defendant is entitled to ask the 
Court to allot a share of joint pro¬ 
perty to him. Now this was the posi¬ 
tion- Ritubhanjan was as a matter 
of fact in the record as a defendant 
on the 27th January 1923, and it was 
open to him to ask the Court to de¬ 
termine the question whether his 
vendor had any interest in the joint 
properties and if he hid, whether 
he was not entitled to a share 
in the joint properties. It was 
open to Ritubhanjan to ask the 
Court to allot a definite share 
to him. Now this was the 
position, and the 
Court and said 
proceed against 
Bichan Panday.” 


was 

plaintiff came to 
“I do not want to 
Rifuohanjan and 
Now if this was 
not a partition, no exception could 
possibly be taken to the plaintiff 
withdrawing the suit as against 
the defendant. A defendant certain¬ 
ly could not complain if the plain¬ 
tiff himself asked that the suit as 
against a particular defendant should 
stand dismissed. But as I have said 
a partition suit stands entirely on a 
different footing. Although arrayed 
on the side of the defendants Bichan 
Panday was in the position of a 
plaintiff in so far as he was entitled 
to ask the Court to allot a share of 
the properties to him and the learn¬ 
ed Munsif by the course which he 
took declined to consider tie case 
of Bichan Pandey. The result of his 
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order is that Bichan Pandey is un¬ 
able to get any relief in the parti¬ 
tion action. 

That being so, the question is whe¬ 
ther the order of the Munsif was 
appealable. In my opinion it was. 
Although the order was passed under 
Order 1 rule 10 of the Code, the 
effect of the order was that the Court 
declined to adjudicate on the ques¬ 
tion distinctly raised by Biohan 
Panday. It was held i i the case of 
Rama Rao v. Surya Rao Bahadur Garu 
(1), that it is open to a plaintiff to 
appeal from the order of the Court 
striking out the name of the defen¬ 
dant on the ground that the piaint 
disclosed no cause of action against 
him. Similarly in this case the ef¬ 
fect of the order of the Mu sif is 
that the claim of Bichan and there¬ 
fore of Ritubhanjan remains unde¬ 
cided. There was an appeal open to 
Ritubhanjan, not indeed from the 
order of the Munsif looked upon as 
an order passed under Order 1 rule 
10,but from that order looked upon as 
a decree deciing to adjudicate upon tlie 
claim of Bichan and therefore of 
Ritubhanjan. That being so, this ap¬ 
plication , ust fail and must be re¬ 
fused with costs : hearing fee two 
gold mohurs. 

Application rejected . 

(1) (1919) 42 Mad. 219 = . 6 M L.J. 169 = 49 
I.C 835 = 25 M.L.T. 184 = 9 L.W, 329. 
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Jwala Prasad ajsd Kllwant 

SaHay, JJ. 

Lilo Sonar —Appellant. 

v. 

Jh agru Sahu — Respondent. 

S. A. No 388 of 1923, Decided on 
'25th April 1924. 

★ (a - Civil , P.C ,, 0. 22, Rr. 4 and 11 — One of 
the legal representatives already on record at 
the date faeath—Application for substitution 
is not dispensed with. 

The fact th-t one of the legal representa¬ 
tives of the deceased, is already on the record 
does not relieve the appellant or the other 
heirs of the deceased from making bu appli¬ 
cation for >ubstnution as legM representative! 
of the deceased in terms of rule 4, of 
Order 22. The legal representative already on 
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record is respondent in his own capacity. Il 
the appellant wants him to be placed on the 
record as Icgsl representative of trie deceased, 
a p oper appheatinn should be made. There¬ 
fore, the anptal will abate if the apolh ation 
for substiiutioL is filed m re tba i 90 days after 
the death of the deceased ns iondent. 10 Bom. 
320, 131. C. 313, 13 I. C. 165. Dist. 

124 C 1, 2] 

( b) Civil . P C., 0. 22 , R. 9. (£)— Abartment 
due to not applying in time for subs tit ition of 
legal representatives , was set aside vihen 
substitution teas applied for within lime from 
date or knou ledge of the resp indent's death. 

Where the respondent died in September in 
a ceriain y t ar and the appell ants came tt know 
of his death in December and after certain 
correspondence with the vak 1 who aopeared 
for them in the case the applicat o i w <s made 
within time from the date of kn wledge of 
the death of the respondent, f r istitution 
of the lega' representatives, 

Hel / : that though the application was made 
more than 90 days from the death «>f the 
deceased, and the appeal therefore hd ebited, 
the abatement should be set aside. IP 124 C 2] 

Satnbhu Saran —for Appell ml. 

Guru Saran Prasad and Anand 
Prasa I —for Respondent. 

Judgment.—On the 1st of Febru¬ 
ary, 1924, the petitioner applied for 
substitution in place of the deceased 
respondent Nc. 1, Jhagru Sahu. This 
application was made more than 
ninety days after the death of Jhagru 
Sahu. The proposed legal representa¬ 
tives of Jhagru Sahu have entered 
appearance and oppose the applica¬ 
tion for substitution. ThOr case is 
that the appeal has al r eady abated, 
no appiicalion f or substitution having 
been made within time. The learned 
Vokil on behalf of the appellant- 
petitioner submits that no substitu¬ 
tion was necessary and the abatement 
did not take place, inasmuch as one 
of the legal representatives, Doman, 
was already on the record as respon¬ 
dent No. 2, and the family being a 
joint Mitakshara family he was com¬ 
petent to represent all the other heirs 
of Jhagru Sahu. It is said that so 
long as Roman is on the record the 
appeal could not abate, notwithstand¬ 
ing that all the heirs of Jhagru Sahu 
w re not on the record. Tuis conten¬ 
tion is based upon the legal notion of 
a joint Mitakshara family, but “legal 
representative” as defined in clause 
(111 of S. 2 of the Civil Procedure 
Code includes the person on whom the 
estate devolves on the death of the 
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» * * in arepresenta- y. Purmhotam (1), Adumpalli Venkata 

tive character. Therefore even if Row v. Warikruthu Ammal (2) and ML 
Jhagru bihu and Doman were me-n- Sivjhar Kunwar v. Baba Sitinat Ram 
bers of a joint Mitakshara family, (3 ] in support of the contention that 
their legal representatives will be the the presence of Doman on the record 

heirs on whom the estate would a< legal representative would prevent 
devolve upon their death by survivor- the appeal from abating These cases 
ship. In the present case upon the d o not go so far. They only lay down 
death of Jhagru Sahu, his legal repre- that where there are several repre¬ 
sentatives would be the surviving sentatives, if an application is made 
members of the family, the opposite within time for bringing any one of 
party.. O. 22 requires legal repre- them on the record, tbe appeal does 

sentatives of parties to be brought on not abate, an i that the other legal 

the record in the case < f the death of representatives may be made parties 
any one of them irrespective of whe- to the case even after the expiry of 
ther the deceased was joint or sepa- the time fixed for substitution. It is 
rate from the other members of the notable that in all those cases an 
family. Assuming for the sake of application was made as required by 
argument that the said heirs, who are rule 4 of Order 22 as regards one of 
now proposed to be substituted, are the legal representatives within time, 
the legal representatives of Jhagru The rule d >es not require tiat all the 
Sahu, they must be brought on the legal representatives should be on the 
record in accordance with law and record, and if one of them is properly 
the procedure set forth in O. 22. The brought on the recorl a* legal repre¬ 
procedure in a case of thi^ kind is sentative there will be no abatement, 
prescribed by rule 4 of the said Order The aforesaid cases are not on all 
which requires that, upon the death fours with the present one. 
of a defendant, and when the right 

to sue does not survive against the The learned V^k'l on behalf of the 

surviving defendant, the Court, on appellants then urges that upon the 

an application made in that behalf, grounds stated in the petition the 

shall cause the legal representative of abatement should be set aside. On 

the deceased defendant to be mare a this score he seems to stand on a 

party. By rule 11 of the said Order firmer footing It appears that Jhagrui 

the word ‘‘defendant” includes “res- Sahu died in September last, and the! 

pondent Therefore, the respondent appellants came to know of his death! 

in the present ca^e being dead, the in December, and that after certainl 

substitution could only be made upon correspondence with the learned! 

an application made in that behalf Vakil who appears for them in the" 

by the appellant or bv the lesal present case the application was made 

representatives of the deceased. The within time from the date of know- 

fact that Doman, one of the legal ledge ~f the death of the deceased. 

representatives of the deceased, is The allegations made in the appli- 

already on the record does not relieve cation are not at all controverted by 

the appellant or the other heirs of any counter-affidavit, and regard 

Jhagru Sahu from making an appli- being had to the fa-t that the appel- 

cation for substitution as legal repre- lant lives at a distance from the 

sentatives of Jhagru Sahu in terms residence of the deceased Jhagru 

of rule 4 of Order 22. Doman was Sahu. it is possible that, as alleged by 

respondent in his own capacity. Now, him, he did not come to k^ow of the 

if the appellant wants him to be death of the decased until December. 

placed on the record as legal repre- We, therefore, accept the reasons 

sentative of Jhagru Sahu, a proper given in the petition for not m\king 

application should be made. There- the application for substitution in 

fore, the appeal did abate before the --- 

application for substitution was filed. 0) H886110 Bom. 220 . 

(3) [19121 11 ML p . 19=q9’2) M.W.N. 

9 = 13 I.C.313=22 M.L J. 169. 

(3) [19171 20 O.O. 67 = 39 I.C. 135 = 4 

O.L.J. 92. 


Reliance has been placed upon a 
numuei of cases [Bhikaji Ramchandra 
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time, and accordingly we set aside 
the abatement and direct that the 
substitution as prayed tor be made. 

* The opposite party has entered ap¬ 
pearance and in this case he is 
entitled to costs. 

Substitution ordered . 
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Das and Ross, JJ. 

Akbar Ali AT/ian—Petitioner. 

T. 

Herbert Francis— Opposite Party. 

Civil Rev. No. 18 of 1924, Decided on 
29th April 1924, from an o d*r oi Sub. 
J. of Patna, D/-lst December 1923.. 

> Vr Civi P.C,0 26 R £— Examination of plain¬ 

tiff ° n comm*.ir<i'>n — Juried ction exie'e bat 
should n> t be granted »ave in extreme ca «'— 
Bach caution is not needed in case of plaintiff *s 
wit nee ex. 

An order for the exanvnation of th=» rl un- 
tiff on comndssmn ie a ve-y • r m o d r to 
pass in any o'fie though i s with n juris I'O- 
ticn. Tue oa^e o! the defendant *l ndi nan 
entirely different footing. Whe*-e an app oa- 
tion is ma e by a defendant wh • lawfully 
residi s out of the jurisiiciioa of the Court 
aocoroi°g to th ordinary oou'se of his lite and 
business the Court will not r gard t^ie case 
with the same et i tnesa asihe^ase f the 
plaintiff wh • i as ins itu ei his suit in a f jrum 
of his oi oice tuough he rtsi.eabe ond the 
jurisdiction of such Couit. IP *6 (J 1] 

i Where in a money su’t the lower Court had 
granted plaint ff's a>i 1 oation to exa nine him¬ 
self cn comTi s^ion and the suit 1 a i be. n filed 
st Patna and the Plaintiff reside 1 in 
London, 

HeL ; in revision that the application should 
not be granted. But the order w>»» uptieli so 
far as it coi oerned the plaiLtifi's w itnesses 
being t^mined o i commisun. 1922 (’hi. 42 
Poli.25Ch. D. 21 E. manual v Soltyke'f R f. 
to. IP 127 C 21 

> Sultan Ahmed , Janik Kish ore and 
Saiyed Ali Khan —for Petitioner. 

Baikuntha Nath Mit er — for Op¬ 
posite party. 

Das, J .—This application is direct¬ 
ed against the order of the learned 
Subordinate Judge of Patna, dated 
the 1st of December 1923. An ap¬ 
plication was made before him for the 
examination of certain persons in¬ 
cluding the plaintiff in London. The 
x learned Subordinate Juige has acced- 
v ©d *to the application. The suit in 
wh’.ch the application was made was 
instituted by one Herbert Francis 


residing at No. 21 Bedford t Row. 
London, against Nawab Saiyid Mu¬ 
hammad Akbar Ali residing in Patna, 
and certain other persons. The al¬ 
legations on which the suit w is bro¬ 
ught were the^e that on the 15th of 
September 1919 Nawab Wasig Hus¬ 
sain Mobarak Jung, the son of the 
first defendant then residing in 
London, executed a bond in favour of 
the plaintiff by which he agreed to 
pay to the plaintiff the sum of £ 1400 
in five years and to pay interest at 
15 per cent per annum annually. The 
plaint goes on to assert that the bond 
“was intended to constitute a morL 
gage and was sent to India to be 
registered where it v as lost and was 
•lever registered” and the plaintiff 
says that he does not rely on the 
agreement between him and the de¬ 
ceased as a mortgage The plaintiff 
then states that there are three 
instalments of interest due to him 
amounting to £ 630. It is then as¬ 
serted that on the 2nd of December 
1919, the deceased executed a promis¬ 
sory note by which he agreed to pay 
to the plaintiff the sum of £ 35 six 
months after that date. The.suit was 
instituted to recover £ 35 anc interest 
thereon £ 6-8-6, and the sum of £ 630 
due as interest upon the bond which 
according to the plaintiff is lost. 

Now this is the suit and the plain¬ 
tiff applied before the Subordinate 
Judge for an order permitting him 
to examine on commission himself, 
his two clerks, Doctor Abdul Maxid 
now in England, and the widow of 
the deceased Mrs. Jung. The learned 
Subordinate Judge thought that the 
application was a reasonable one and 
he saw no objection whatever in 
granting it. Mr. Sultan Ahmed on 
behalf of the defendant No. 1, the 
petitioner in this Court, objects to the 
order parsed by the learned Subor¬ 
dinate Judge* 

A distinction must, in my opinion, 
be drawn between the plaintiff him¬ 
self and the witnesses whom he seeks 
to examine on his behalf. Tne pro¬ 
vision of law under which the applica¬ 
tion was made is contained in Order 
26, rule 5 of the Civil Procedure Code 
which provides as follows: 

‘Where any Court to which ap)li«itjon is 
made for the issue of a commission . for ti e 
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examination of a person p esiding at any place 


not wi hin British India is satisfied that the 
evidence of such person is n c^ssary, the 
Court n ay issue such commission or a letter 
of request.” 

There was undoubtedly a jurisdic¬ 
tion in the Court to allow the exa¬ 
mination of the piaintiff on commis¬ 
sion; but, the question, in my opinion 
is, whether the exeici.se of that juris¬ 
diction in this case does not amount 
to a denial of justice to the defendant, 
jin my opinion, an order for the exa¬ 
mination of the plaintiff on commis¬ 
sion is a very strong order to pass in 
any case. The case of the defendant 
stands on an entirely different foot¬ 
ling., As was pointed out in the case 
of Kumar Surat Kumar Ray v. Ram 
Chandra Chatterjee (1) 

“Where au application is made by a defen¬ 
dant, who lawful y resides out of th*» jurisdic¬ 
tion of the ('ou t, according to ihe ordinary 
course cf 1 is 1 fe and bu6inss, t e Court will 
not regard the case with the same strictness 
as the case of the plaintiff who has instituted 
his suit in a forum of his ch >io 3 though he 
resides beyond the jurisdiction of such Court.” 

It is not difficult to understand the 
principle upon which the distinction 
is draw’ll between the case of a 
plaintiff and the case of a defendant. 
The plaintiff is entitled to choose his 
own forum and haviug chosen his 
forum he is not entitled to say. ‘T 
reside outside the jurisdiction of the 
Court, therefore I ask to be allowed 
to examine myself on commission” 
The obvious reply is, “Why did you 
choose *hat particular forum? It was 
open to you to bring the suit in the 
Court where you reside”. So far as 
the defendant is concerned, obviously 
the same argument does not apply in 
his case. In the case of Na tin v. 
Bassett (2) the plaintili residing in 
New Zealand brought an action in 
in England for redemption alleging 
himself to be the heir-at law of a 
person who had die 1 intestate entitled 
to a remainder in fee in the equity of 
redemption which had fallen into 
possession since his death. As was 
pointed out by Say, J in tne Court of 
first instance, and Cotten, L. J. in the 
Court of Appeal, in order to make out 
his personal identity it was necessary 
for him: 


(1922) Cal 42 = 35 C. L. J. 76 
(2) 25 C.H.D. 21 = 53*L’J. C.H. 253=49 L.T. 
454 =32 W, R. 70. 
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“To produce evidence showing hinnelf to 
be the person who landei in New Zealand from 
such a ship and in such a year”, 

He applied for his own examina¬ 
tion and the examination of certain 
number of witnesses in New Zealand. 
Kay, J. thought that to compel him to 
come to England and to give evidence 
in his favour would be to deny him 
justice for it was not possible for him 
to incur the expenses involved in a 
jurney to England from New Zealand; 
and he allowed the application. In 
appeal a different view was taken. 
The decision of Cotton,L. J. on this 
point is as follows: 

“The great contest, howsve'*, i9 as to the 
examination of the plaintiff. The examina¬ 
tion before a special examiner ra >y be ordered 
if the Court considers it “necessary for the 
purposes of Justice.” No case is m ide that 
it is practically imposs he for the plaintiff 
to attend at the trial, a id what we have 
to consider is whether under the circum-' 
stances of the particu ar case justice 
re luires that he should be examined in this 
way. it appears to me that it is not consis¬ 
tent with the due administration of justice 
to allow the plaintiff to give evidence in his 
own behalf without attending to be orally 
cross-examined”. 

In the result the learned Judge 
qualified the order passed by the 
Court of first instance by inserting 
a pioviao that the depositions of the 
Plaintiff are not to be read if the 
Defendant requires him to appear at 
the trial to be examined and cross- 
examined. We offered to pass an 
order in these terms in this case, but. 

Mr. B. N. Mitter on behaif of the 
plaintiff opposite party,says that an 
order in this form will be perfectly 
useless so far as he is concerned 
That being so, the question is, whe¬ 
ther we ought to maintain the order 
passed by the learned Judge in the 
Court below for the examination of 
the plaintiff on commission in 
England. It is contended before us 
by Mr. Mitter that the learned 
Subordinate Judge acted with Juris¬ 
diction; and that we ought not to 
interfere in this case, since it is not 
shown that he had no jurisdiction to 
act in the way that he ha;> done. This 
question was also investigated by 
Sir Abhutosh Mukherji in the case 
to which I have already referred. I 
The learned Judge cited the following 
passage of Lord Esher M. R. in 
Emanuel v. Soltykoff: 
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“The Co«rt had to exercise its discretion 
as to granting a commission, and this Court 
would be very unwilling to interfere with 
the exercise of that discretion by the Court 
below. Eaoh ease must depend upon its own 
circumstances and no rule as to the exercise 
of that oiscretion could be laid down. If this 
court saw that the discretion had been 
wrongly exercised, if it saw that the case in 
all its bearings was not laid before the Court 
below, if it saw that the court below mis¬ 
apprehended an ii.portant part of the cas 3 , 

this Court would int^rtere. The Court below 

seemed to have treated the matter ; s if it was 
merely a commission to examine witnesses . 

This is exactly the point here. In 
my opinion, the learned Judge in the 
Court below dealt with the applica¬ 
tion as if it was merely an application 
for examination of witnesses on 
commission. He conceded, it is true, 
that ordinarily a party himself or his 
servants should not he allowed to be 
examined on commission; but he did 
not sufficiently realise that even in 
the case of parties to the suit the 
case of a plaintiff stands entirely on 
a different footing and that it is an 
extraordinary thing to pass an order 
for the examination of a plaintiff on 
commission. That being so, l arrive 
at the conclusion that the learned 
Judge in the Court below exercised 
his jurisdiction with material irregu¬ 
larity; and that this Court sitting 
in revision is entitled to interfere 
with that order in aid of justice. The 
order of the learned Subordinate 
Judge must accordingly be set aside 
so far as this point is concerned. 

The other question is whether the 
rest of his order ought to stand. It 
is urged that two of the witnesses are 
the servants of the plaintiff, and 
that in any case there is no justifi¬ 
cation for the examination of all 
these witnesses in England specially 
as the whole cast will then have to 
be tried in India on dead evidence. 
Tnat may be so; but wq cannot at 
chis stage say that the plaintiff is not 
entitled to have the evidence of his 
own witnesses. It is not shown that 
I the plaintiff' can procure their atten¬ 
dance in India. They may refuse to 
come to India; to say at this stage, 
that the plaintiff is not entitled to 
have them examined on commission, 
is practically to deprive the plaintiff 
of justice. I am not willing to take 
this ri>k in this case. It was suggest¬ 
ed that * their ^evidence is^really 


irrelevant. That may be so, but I am 
not prepared at this stage to-say how 
their evidence will affect this case. 

The result is that the order of the 
learned Subordinate Judge, in so far 
as he has directed the examination of 
the plaintiff on commission is get 
aside. The rest of the order will 
stand. The petitioner is entitled to 
the costs of this application. Hear¬ 
ing fee five gold mohurs. 

Ross J.: —I agree. 

A])plicatin partly altowe L 
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Das and Ross, JJ. 

A mol a 4* Ch aw l —A p p e 11 a n t 

v. 

Mansu/ch Rai Mancjan Lai — Res¬ 
pondent. 

Appeal from Original Order No. 52 
of 1924, Decided on 9th May 1924, 
from an order of D. J. of Bhagaipur, 
D/- 13th Maich 1924. 

4c Provincial Insolvency Act ( V of 1920) 
S. 2 [d)—Ancestral property which may be sold 
for paying antecedent debts is liable. 

Property over which a person has a din os- 
iog power w hich he may exercise for his own 
benefit includes ancestral property \vh ch ay 
be sod fer the satisfaction of antecedent 
debts. 

One L acquired considerable properties,mova¬ 
ble and immovable an i aied leavi ng a son J; 
who ba.i four sons, two of whom wore minors, 
and two of whom had two sons who were 
minors. J and his '.wo maj r sons embarked 
on business which proved unsuccessful and 
heavy debts having been incurred they were 
adjudged insolvent. When the Receiver was 
selling the joint family property objection 
was raised by the minors that this is not pro¬ 
perty within the moaning of section 2 (d) of 
the Insolvency Act. _ 

Hell that the object on was not open.— 
7 Bom. 438—26 Mai. 214-44 All. 316 Foil 
1924 Patna'259 Overruled. [P 128 0 2] 

Susil Madhab Mullick and Satya 
Suruiar Bose —for Appellant. 

Noresh Chandra Sinha — for Res¬ 
pondents. 

Ross, J. —This is an appeal against 
a decision of the District Judge of 
Bhagalpur, holding that certain pro¬ 
perties vested in the Receiver in- 'in¬ 
solvency. 
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The facts of the case are that one 
Lachmi Chand, who acquired consi¬ 
derable properties, movable and im¬ 
movable, died leaving a son Jiban 
Ram who had four sons, two of whom 
are minors and two of whom had two 
sons who are minors. The appel¬ 
lants are these four minors. Jiban 
Ram and his two major sons embark¬ 
ed on -business which proved unsuc¬ 
cessful and heavy debts having been 
incurred they were adjudged insol¬ 
vent at the instance of the creditors 
and a Receiver was appointed. As 
the Receiver is selling the joint 
family property this objection has 
been raised by the minors that this 
is nr t property within the meaning 
of section 2 (d) of the Insolvency Act. 

This contention was overruled by 
the learned District Judge. It is 
contended in appeal that as the pro’ 
perty is admittedly the ancestral pro¬ 
perty of a joint MHakshara family 
it cannot be proceeded against at all 
or, if at all, only to the extent of the 
share of the major members of the 
family. Two decisions of this Court 
have been cited in support of this 
contention Sahaj Narayan Sahi v. 
Wajid Hussain (1) and Sant Prasad 
Singh v. Sheodut Singh (2). The prin¬ 
ciple was discussed in the latter ’deci¬ 
sion. That decision, however, pro¬ 
ceeded expressly on the authority of 
Sahu Ram Chandra's case (3). That 
case has been recently considered by 
the Judicial Committee and certain 
propositions laid down therein have 
been overruled. Therefore the deci¬ 
sion in Sant Prasad Singh v. Sheodut 
Singh (2), cannot now be considered 
to be an authority on this subject. On 
the other hand there are the decisions 
in Fakirchand Mofichand. v. Motichand 
Hurruckchand (4), Nunna Brahmayya 
Setti v. Chidarabnyina Venkitasio \mi 
(5) a nr Banian Das v. O. M. Chiene (6) 
to mention only three of the decisions 
which hare been referred to by the 

(1) [1919149 1. 0.848. 

(2) 1924 Pat. 259—2 Patna 724. 

(3) [1917] 39 All. 437—44 I. A. 125—21 C. W. 
N. 698—1 P. L. W.557 -15 A. L. J. 437- 
19 Bom. L. R 498 = 26 0. L. J. 1—33 M. 
L. J. 14 = 39 I. O. 280—11917) M. W. N. 
439—22 M. T«. T. 22—6 L. W. 213 <P. C.) 

(4) [1883) 7 Bom. 438. 

(5) 11903] 26 Mad. 214. 

(6) 1922 All. 79—44 All 316- 20 A. L. J. 155 
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respondents; and, in mv opinion, it is 
too late now to contend that propsrfcy 
over which a person has a disposing 
power which he may exercise for his 
own benefit does not iiclude ancestral 
pronerty which may be soil for the 
satisfaction of antecedent debts. 

I would, therefore, dismiss this 
appeal with costs. 

Das, J. — I agree. J 

Appeal dismissed. 
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Mullick and Kulwant Sahay, JJ. 

Mangal Pathak and others —Decree- 
holders—Appellants. 

v. 

Mesar Singh and others — Judg¬ 
ment- debtors— Respondents. 

Appeal from original Decree No. 7 
of 1923, Decided on 31st December 
1922. against an order of the Sub¬ 
ordinate Judge, third Court of Gaya 
D/- 9th July 1921. 

* 4t. Decree—Amendment of-—Grant of stay 
of executi >n oi parties , agreement is not amend- 
ment of deerea. 

Grant by appel’ate Courfc of s l 2 3 4 5 6 *y of exeon- 
tioi in co-iasq'ie to of agreement ba.ween 
parties does not a nou t to amedmeat of 
decree in terms of t ie a^rnemeat 83 as to 
m ke the agree neat e if rjeabla in execution 
upon the appellate Cour a fi-ruiig thi oignil 
decree. 5 W. R. Mis. App. 1, ; 7 M id. 400 Dist 

[P.129, O. 2. J* 

S. N. Ray for J . P. Sinha —for Ap¬ 
pellants. 

B. N. Mitter and B . K. Sinha— for 
Respondents. 

Mullick, J - —The paper-bock in 
this case does not contain the neces¬ 
sary papers and we have been 
considerably inconvenienced by the 
omission of the Appellants in this 
respect. 

On reference to the original records 
we find that on the 27 th February 
19 1 7 a decree was made in favour of 
the Appellants for Rs 2,715-6 dam¬ 
ages and Rs. l,64'-12-4 on account 
of costs. Although it is now con¬ 
tended that the decree allowed in¬ 
terest both on principal and costs, it 
is quite clear on a reference to the 
decree that the direction of the Cour i 
was that interest was to be paid only 
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* upon costs. Then the Defendants 
appealed against the decree. While 
the appeal was pending, the decree- 
holders proceeded to execute and the 
judgment-debtors filed an application 
before the appeal Court asking for 
stay of execution and agreed, it is 
alleged by the Appellants, to pay not 
only the amotmt of damages due up 
to that date but also interest and 
thereby to modify the original decree. 
The appeal Court allowed stay upon 
the judgment debtor’s executing the 
necessary security bond and paying 
Its. 1,699-2-i in cash. The security 
bond in its earlier portion states that 
they were liable to pay interest both 
upon the principal sum and the costs, 
bu!; in the concluding portion it is 
stated that the security is being 
given for Rs. 2851-11-3 on account of 
the mesne profits only. 

However that may be, it is contend¬ 
ed now before us that there was a 
clear admission in the security bond 
that the judgment-debtors were liable 
to pay interest upon the principal 
money. The appeal Court finally 
dismissed the appeal, and the ques¬ 
tion now is, whether in the execution, 
which is now proceeding, the decree- 
holders are entitled to interest not 
only upon the costs but also upon the 
principal. The Subordinate Judge 
has held that upon a construction of 
the decree, the claim of the decree- 
holders is not tenable and the present 
appeal is filed against his order. 

It is quite clear that there was no 
0 pecific agreement in thesecurity bond 
to pay interest upon the principal, 
nor is there any recital of the rate of 
interest; so that on that ground alone 
this appeal must fail. Bat even if it 
were admitted that there was an 
agreement to pay interest at the rate 
of 6 per cent, the question is whether 
that agreement can be enforced in 
execution of the decree. 

Reliance is placed upon Sreeshtee- 
dhur Saha v. Woomeshnath Roy (1) 
and Lalcshmana v. Sukiya Bai (2). In 
both these cases an application was 
made by the judgment-debtor at the 
execution stage for the stay of the 
sale and in the presence of the Court 
the Judgment debtor agree d to pay 

{J) f *W.-R, Mu. l. 

(2) 11884] 7 Mad. 400. . 

1925 P/17 & 18 


interest upon the decretal sum. It 
was held that the Court’s order 
allowing the prayer was in effect an 
amendment of the decree by consent 
and was operative. But in the pre¬ 
sent case the difficulty is that the 
agreement, if any, to pay interest 
was made not in the execution Court 
but in the appeal Court and that, not¬ 
withstanding any arrangement that 
may have been arrived at between the 
parties with the consent of the Court 
the Court eventually by dismissing 
the appeal before it affirmed the 
original decree; and therefore the 
de3ree that now stands between the 
parties is not the decree amended by 
the alleged consent but the original 
decree in which no provision is made 
for the pay meat of interest upon the 
principal. 

In these circumstances the Subordi¬ 
nate Judge was right and the appeal 
must be dismissed with costs. 

Kulwant Sahay, J.—I agree. 

Appeal dismissed. 
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Das and Ross, JJ. 

Secretary of State— Appellant. 

v. 

Manmatha Nath Dey and others- Res¬ 
pondents. 

Civil Appeal Nos. 242 to 214 of 1921, 
Decided on 27th May 1924. 

(a) Land Acquisition Act , S. 23—Sale near¬ 
est in date is the best criteri of the market 
value—Distinction between frontage and back 
for a very small plot is meaair.gle s. 

Sale nearest in date to the acquisition is the 
Deat criterion of the market value at the time 
of the acquisition. 

Where the total area was only 1*123 acres. 

Held : that for a small plot like this, the dis¬ 
tinction between frontage and back did 
not appear to have much meaning andthat 
there was no good ground for fixing two rates 
for such a small plot. [P 130 q g] 

0 ) Land Acquisition Act S. 28 —Interest on 
excess is payable from taking possession bu 
collector to payment of excess. 

Land owner is entitled to interest at six 
per cent, per annum on the excess awarded over 
the amount awarded by the Collector from the 
date on which the Collector took possession of 
land to the date of payment of such excess into 
Court. (P 130 C8] 

Government Pleader— for Appellant. 

N, C . Sinha % B . C. Mitter and Acha - 

Lendra Nath Das —for Resppndenta. 

• • - •• *. 
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Ross, J.—These are three appeals 
by the Secretary of St«*te against a 
decision of the learned District Judge 
of Patna in three references under 
S. 18 of the Land Acquisition Act. 
The only question which has been 
discussed in these appeals is the rate 
of compensation for the lands. In the 
compensation actually awarded there 
are other elements, namely compen¬ 
sation for buildings, trees and wells, 
but with these we are not concerned. 

The learned Government Pleader 
contended that the evidence was in¬ 
sufficient to support the award of the 
District Judge. On behalf of the res¬ 
pondents there are cro-BS appeals and 
it is contended that the rate fixed by 
the District Judge is, on the evidence, 
too low. In my opinion there is no 
merit in the appeals themselves. The 
only documentary evidence that was 
produced on behalf of the Secretary 
of State was two sale deeds in favour 
of Chuni Mahto which gave a rate of 
Rs, 200 a Cottah. Now the evidence 
of Chuni Mahto, who was examined 
on behalf of the Secretary of State, 
shows that the land was given to him 
by way of gift in consideration of 
his long service of his master from 
whom he purchased. He admitted 
that several persons were purchasers 
who were willing to pay Rs. 1700, 
Rs. 1800 or Rs. 2000. Evidently 
therefore these sale deeds are no 
criterion of the true value of the 
lands. The respondents in their cross¬ 
appeals contended that more weight 
ought to have been given to Exhi¬ 
bits 4, 5, and 6. Now in all these 
k Cases the prices were high, Rs. 1400, 

‘ Rs. 1500 and even more per Cottah , 

but in every case there were special 
reasons for the purchases and in my 
opinion these must all be considered 
as fancy prices. It is true that in 
the case of the highest price of all 
Ext. 6 the vendor himself purchased 
at a high figure, but the circumstan¬ 
ces in which he purchased have not 
been made a subject of investigation. 
The real argument on behalf of the 
respondents is that of the two docu¬ 
ments which the learned District 
Judzehas taken into consideration, 
namely, Exts. 2 and 3, Ext. 3 gives the 
better criterion of the two. Ex. 2 is a 
sale deed of 1918 by which the very 


land covered by case No. 50, that is 
appeal No. 243 was conveyed. The 
rate was Rs. 441 a Cottah. The evi¬ 
dence shows that the land was sold 
cheap because it was inauspicious. 
The other document Ex. 3 gives the 
rate at Rs. 600 a Cottah and the learn¬ 
ed District Judge has taken the mean 
roughly between these two and has 
arrived at the figure of Rs. 500. Now. 
Ex. 3 is nearest in date to the ac-| 
quisition itself and is therefore in myl 
opinion the best criterion of thel 
market value at the time of the ac | 
quisition. The land was acquired in 
March 1920 and this sale deed was 
executed on the 28th of January of 
that year. The land is directly op¬ 
posite the land acquired in case 
No. 50 and I can see no reason why 
the rate shown in that deed, namely 
Rs. 600, should not be taken as the 
standard of these cases. It is the 
best evidence on the record. 

In appeal No. 244 the respondent in 
his cross-appeal objects to the treat¬ 
ment of half of his land as frontage 
land and half as back land as being- 
arbitrary. Tne total area is only! 
1*424 acres and for a small plot like! 
this the distinction between frontage! 
and back land does not appear to have! 
much meaning. In my opinion there 
is no good ground for axing two rates 
for this small plot and I would award 
compensation at the uniform rate of 
Rs. 600 a Cottah . 

In case No. 50, appeal No. 243, the 
respondent claims interest under S. 28. 
He is clearly entitled to interest at 
six per cent, per annum on the excess 
now awarded over the amount award 
ed by the Collector from the date on 
which the Collector took possession 
of land to the date of payment or 
such excess into Court. 

The result is that the appeals are 
dismissed with costs and the cross-ap¬ 
peals are decreed to this extent that 
the rate of compensation for the land 
in all the cases is fixed at Rs. 600 a 
Cottah and in appeal No. 244 this rate 
is made unifoiin for the whole land 
acquired and in appeal No. 243 inter¬ 
est is awarded at six per cent, per 
an numas stated above. 

Das, J.—I agree. 

Appeal dismissed* 
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Deodhari Pandey —Petitioners. 

T. 

King Emoeror —Opposite Party. 

Criminal Rev. No. 222 of 1924, 
Decided on 1st July, 1924, against an 
order of the S. J., Saran, D/-25fch 
February, 1924. 

(a) Cri tin'll T r ial—Benefit of doubt — Ac- 
$usei mist get thi be efit of refusal of police 
to ref'T m diary —Criminal °. C. 8. 172. 

It nny be within th9 ri?hfc of the police 
officers not \ > r*fer to a dia-y. but the aconsad 
is entitled to tha benefit »f their refuial to 
refer to the d i *ry and to disoloie the source 
of their information. [P 132 C 1] 

(b) Cri mi al P. C. S. 117 Cl, 4—Association 
mwttybe pi oted. 

Under cl. L cf S. 117. two or more persons 
may bo jointly tried where they have been 
assoc at *d to? a ther in the nutter under in¬ 
quiry, but there must be clear evidence to 
prove the assooi ation. (P 137 C 11 

(c) Criminal P. G\, S. 110—Evid ence must 
not be vague a d general. 

Evidence t) prove t ie charge agaiost the 
•accuse \ inder 3. LI), Cls. (a) (1) and (f) should 
not be vague, geaer.il and of hearsay chara¬ 
cter. [P 137 C 11 

Abdul Aziz and S . Nooruddin —for 
Petitioner. 

S. Varma—ioT Opposite Party, 

Judgment.—The Petitioner Deo- 
dhari Pandey his been convicted under 
S. l!0 of the Coda of Criminal Proce¬ 
dure and directed to execute a bond of 
Rs. 500 with two sureties of Rs. 250 
each lo be of good behaviour for one 
year, or in default to undergo rigorous 
imprisonment for one year. 

On 4th September 1023 the Sub- 
Inspector of Basantpur submitted to 
the Magistrate two reports: one 
against the Petitioner Deodhari 
Pandey and the other against one 
Adit Singi, for taking action under 
S. 110, cls. (z), ('/) and (/) of the Coda 
of Criminal Procedure. 

The Magistrate drew up two sepa¬ 
rate proceadings under the aforesaid 
section, one on the 15th September 
m3 against Adit Singh (Case No. 130 
of 1923) and tie other on the 17th Sep¬ 
tember ag iinst the Petitioner (Case 
No. 141 of 1923). Both the cases were 
k? w ® Ter * amalgamated by order No. 9 
or the Magistrate, dated the 28th 
September 1923, and thus the Peti¬ 
tioner and Adit Singh were jointly 
tried and oonvioted by a single judg¬ 


ment passed by the Magistrate on the 
4th February 1924. The Petiti mer 
Deodhari Pandey appealed to the 
Sessions Judge and his appeal was 
dismissed by the Sessions Judge of 
Saran on the 25th February 1924. The 
Petitioner has now come to us in 
revision. 

Mr. Abdul Aziz on behalf of the 
Petitioner contends That the Peti¬ 
tioner has been materially prejudiced 
by his being jointly tried with Adit 
Singh, that the evidence adduced 
against the Petitioner is not sufficient 
in law for his conviction of the charge 
under S. 110 and that the Courts 
below omitted to consider the defence 
and plea of the Petitioner. 

Now the charge against the Peti¬ 
tioner as laid in the proceeding is in 
terms of S. 110, cls. (a), 0/) and (/) that 
he is by habit a thief and house-brea¬ 
ker and habitually commits mischief 
and is so dangerous and desperate 
that his being at large without securi¬ 
ty is hazirdou* to the community. 
The Petitioner denie 1 being by habit 
a th'ef or burglar, and asserted that 
he bore good character and that he 
was falsely implicated in the case 
at the instigation of his enemies 
Asliarfi Singh and Hafizuddin. Mr. 
Abiul Aziz contends that the accus¬ 
ed’s plea of enmity with the aforesaid 
persons has not only been proved by 
the defence but has also been admit¬ 
ted by the prosecution witnesses and 
found to be true by the Courts below 
but that the Courts -below omitted to 
take into account this enmity as vitia¬ 
ting the evidence of the prosecution 
and as having been instigated and in- 
flu9nceiby AsharfiSingh andHafizud- 
din. The prosecution sought j to estab¬ 
lish the charge against the accused 
by oral and documentary evidence. 

Tne docu U9ntary evidence consists 
of several first informations (Exhibits 
1 to 17) collected by the Sub-Inspector 
of Bis intpur for a period of a year 
and a half ranging from 1922. I»n 
none of the first informations the 
Petitioner Deodhari was suspected. 
Only in some of them Adit Singh, 
who was tried jointly with the Peti¬ 
tioner, was suspected, but we have 
nothing to do with Adit Singh, The 
Sub-Inspector (P. W. 21), however, 
says that Deodhari was suspected it* 
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the cases of which the first informa¬ 
tions are Exhibits 1, 2, 3 and 4. Of 
these Exhibits 3 and 4, were not 
drawn up by him but were drawn up 
by Inspector Ziauddin who has not 
been examined. In these first infor¬ 
mations the Petitioner vas not named 
as having been suspected, and the 
Sub-Inspector refused to refer to the 
diary and to disclose the source of his 
information. Consequently the in¬ 
formation upon which his knowledge 
is based cannot be tested. Though in 
the first information (Exhibit 9), dated 
the 14th July 1923, lodged by Ganga 
Singh (P. W. 31) about his house¬ 
breaking, none was suspected, yet in 
the evidence in the present case 
Ganga Singh says that Deodhari had 
•come to purchase a bullock a day be¬ 
fore the burglary was committed and 
a danta was shown to him by a Con¬ 
stable. Karim Mohammad (P. W. 32) 
tries to support Ganga Singh. But in 
cross-examination both these wit¬ 
nesses say that they did not state to 
any officer about Deodhari having 
come to Ganga Singh’s house for pur¬ 
chasing a bullock. Therefore the evi¬ 
dence as to the complicity of the 
Petitioner with the house-breaking in 
question is unreliable. 

Exhibit 10, dated the 14th July 1923 
is a first information of a theft lodged 
by Sahadeo Dubey (P. W. 51) through 
the son of the Chowkidar. Sahadeo 
Bays that the people identified a danta 
as belonging to Deodhari. In cross- 
examination he says that he does not 
remember the name of any persons 
who identified the danta as belonging 
to the Petitioner nor does he know 
the names of persons who called him 
thief. P. W. 2, Dafadar of Mustaga- 
bad, is a tenant of Asharfi and in the 
letter he sent to the Sub-Inspector he 
did not mention the fact of the danta 
having been left behind by Deodhari 
and of his having any suspicion 
against him. P. W. 54 called to cor¬ 
roborate P. W. 2 says that he saw the 
danta at the door of the complainant, 
fiftill, it is strange that the complain¬ 
ant did not mention it to the police 
Or suspect Deodhari as having com¬ 
mitted the theft. Therefore this story 
for connecting the accused Deodhari 
wit)^ the theft in- question ia suspi- 


Exhibit 15, dated the 4th Novem- 
ber 1922, is an information lodged by 
Kulanjan Rai of a sindh haring been 
cut in the house of Babban Tewari 
and the thieves having entered the 
room where his son was sleeping, but- 
the son haring got up raised a halla , 
the thieves ran away without stealing 
anything. The Chowkidar says in 
the first information that nobody was 
identified and that he suspected no¬ 
body. Babban Tewari (P. W. 27), 
however, in his evidence says that he- 
recognised Deodhari amongst the 
thieves and he gave a description of 
it. He also says that he told of it to 
the police. This is inconsistent with 
the first information lodged by the* 
Chowkidar and is not corroborated by 
any evidence on the record. 

Exhibit 17, dated the 1st January 
1922, is another information lodged, 
by Bahadur Mian, Chowkidar (P. W. 
20), of a sindh having been cut in the 
house of Hafizudin of Gorindpur in 
which it is stated that the thieves- 
were not recognized although they 
were chased by the villagers, and he 
did not suspect anybody. The Writer 
Head-Constables like the Sub-Inspector 
refused to refer to the diary and to dis¬ 
close the information upon which the 
Petitioner Deodhari was suspected in 
any of the aforesaid cases. Ganga 
Singh, Writer Head-Constable, goes so 
far as to say, “I do not want to refer 
to my diary as the accused would be 
entitled to see it.” It may be within 
the right of the police officers not to 
refer to a diary, but the accused is 
entitled to the benefit of their refusal 
to refer to the diary and to disclose 
the source of their information. Their 
evidence therefore does not prove 
anything against the Petitioner. It 
is obvious that the cases referred to 
in the first information filed in the 
case do not afford any tangible proof 
against the Petitioner. The one or 
two cases sought to connect the Peti¬ 
tioner with the occurrence rest upon 
the .flimsy identification of a danta 
(F. I. Exhibits 9 and 10) having been 
left behind by the Petitioner in the 
course of commission of offenoes and 
the statement of Babban Tewari in¬ 
consistent with the first information 
lodged (Exhibit 15). To crown all, 
Hafizuddin <P. W. 29), who is stated 
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by the accused to be at the bottom of 
the oase, has examined himself as a 
witness. He is the sworn enemy of 
the Petitioner. He had a market at 
Mustafabad, and a rival market was 
■opened at Gopalpur by Mahendra 
Tewari and Bahadur Tewari, which 
led to a proceeding under S. 144 of the 
Code of Criminal Procedure, in which 
the Petitioner played an important 
part against Hafizuddin. Hafizuddin 
tries to connect Deodhari with the 
theft in his house of which informa¬ 
tion (Exhibit 30) was given by Chow¬ 
kidar Bahadur Mian (P. W. 30). The 
Chowkidar met him before going to 
the thana. He did not disclose to the 
Chowkidar that he had suspected 
Deodhari, and the Chowkidar stated 
in his first information that the peo¬ 
ple chased the dacoits but nobody was 
identified. Had he suspected Dao¬ 
dhari, certainly the Sub-Inspector 
would have searched the house of 
Deodbari, but he admits that his 
(Deodhari’s) house was not searched. 

This is the summiryof the documen¬ 
tary evidence. The learned Sessions 
Judge after reviewing the first in¬ 
formations summed them up thus:— 

“It would appear from what has 
been eaid above that only in a few 
cases the accused Deodhari was suspect¬ 
ed during the course of investigation.” 

The few cases referred to by the 
learned Sessions Judge have already 
been noticed, namely, Exhibits 9 and 
10, which rest upon the identification 
of a danta of Deodhari having been 
left bahind in the course of commis¬ 
sion of the offences. It has already 
been shown that the evidence is 
flimsy, particularly when the danta 
affair was not mentioned in the first 
information nor was any suspicion 
expressed against the accused in the 
first information. 

Therefore it may now be safely 
stated that in spite of the investiga¬ 
tion regarding the history of the ac¬ 
cused Daodhari from the year 1922 no 
tangible evidence of any reasonable 
suspicion against Deodhari has been 
disclosed in any of the cases. The case 
therefore rests entirely upon the oral 
evidence in the case. 

[Here the judgment narrates the 
evidence of some of the prosecution 

witnesses.) 
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The remaining witnesses that have 
not already been commented upon 
come from distant places and do not 
seem to say anything specific against 
the petitioner. In fact, they do not 
seem to have any personal knowledge 
of the character of the accused. Their 
evidence does not prove the c tse of 
the prosecution. 

The oral evidence on behalf of the 
prosecution is not satisfactory and ie 
obviously due to the combination of 
Hafizuddin and Asharfi, the enemies 
of the Petitioner, 

Out of the 70 witnesses exmined on 
behalf of the defence, 30 are cultiva¬ 
tors, namely, D. Ws. 14, 18, 21, 24, 25, 
27, 28, 29, 30 tc 46, 49, 52, 55, 56, 58 
and 59. Of these D. W. 18 is also a 
Pandit and 29 a Vaidya. D. Ws. Nos. 
47 and 54 are traders, having'properties 
yielding a very large income besides 
lands in their own cultivation. They 
are very respectable and have ample 
opportunities of knowing the charac¬ 
ter of the Petitioner. 

[Here a summary of defence evi¬ 
dence is given.] 

The above is the summary of the 
evidence on behalf of the prosecution 
and defence. Dealing with this evi¬ 
dence the Magistrate says as follows:- 
“Accused Daodhari states that 
Asharfi Singh and Hafizuddin are at 
the bottom of the case. The former, 
he says, bears him ill-will as he help¬ 
ed Mathura Sahu with whom Asharfi 
was fighting a case regarding the 
possession of the village Chitauli and 
the latter for helping his opponents 
Mahendra Tewari aDd Bahadur 
Tewari with whom he had a dispute 
regarding a market in respect of 
which there had been a proceeding 
under S. 144, Cr. P. C. 

“The plea of the accused is not at 
all tenable against the overwhelming 
evidence of specific instances which 
even ignoring the evidence of general 
repute is sufficient to prove the 
charge against them. The witnesses 
examined by the defence do not at 
all go to rebut the evidence adduced 
by the Crown to prove the specific 
instances in which the accused have 
hern supected and there is no reason 
whatever to suppose that such evi¬ 
dence had been manufactured by the 
enemies of the accused. The defence 
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witnasses have come -forward to give 
the accused good character but when 
cross-examined they say that they do 
not know what the accused do and 
where they go at night.” 

The above observation of the Magi¬ 
strate is with respect to .the case of 
Petitioner Dcodfcari Pandey as well 
as Adit Singh jointly tried with him. 
It is, therefore, vegue ard general 
and does not purport to deal with the 
special pleading of the Petitioner set 
forth in the words of the Magistrate 
quoted above. Adit Singh dropped 
out when Petitioner’s case was dealt 
with by the Sessions Judge, who 
disposes of the evidence as follows:— 

. “It is submitted that the witnesses 
come frem about 12 different villages 
but none from Sisai and some of them 
$re connected with Asharfi Singh. It 
is in the evidence of Gaya Singh (D. 
W. 70) that Mathura and Asharfi are 
on bad terms in taking possession of 
a village and he gave Rs. 10 or Rs. 20 
to accused Deodhari to help them in 
taking possession of the village on 
behalf of Mathura’s widow. It is 
clear therefore that wherever force 
was necessary Deodhari who is a 
pahalu'an was engaged. It is also 
said that Hafizuddin had litigation 
with Mahendra Tewari regarding a 
market and there was a S. 144, Cr. P. 

C. , case and Deobhari was engaged by 
Mahendra. It is in the evidence of 

D. W. 62 that Hafiz asked Deodhari 
not to disturb the mela and this was 
the cause of the quarrel. P. W. 2, a 
President of the Union, says that 
there was a burglary 5 or 6 months 
ago and Ihe accused was suspected 
and that he is the leader of a gang of 
bad characters. He is not concerned 
with Hafi Buddin who, it is said, is 
annoyed with the accused for taking 
the side of Mathura and Mahendra. 
P. W. 8 proves a theft at the house of 
Noor Mohammad and Hafizuddin in 
which the accused was suspected. P. 
W. 12 says that he heard the voice of 
the accused after theft in the house 
of Hafiz. D. W. 14 corroborates him. 
D. W. 15 says that people say that 
the accused is a thief. A year ago he 
saw him taking away a pair of shoes 
from a cobbler’s shop. It is in the 
Evidence of the witnesses from the 
neighbouring villages, that Deodhari 
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is a thief. It is in the evidence 
some of them that whenever Deodhari 
goes to the village there is a theft* 
Some of the prosecution witnesses 
are zemindars, Presidents of the 
Unions, cultivators and shop keepers 
and there is no adequate ground for 
disbelieving their evidence. 

“Regarding the absence of anjr 
witness from village Sisai, it is sub¬ 
mitted by the learned Public Prosecu¬ 
tor that Sheodhari Singh (D. W. 65), 
malik of Sisai, is a Bhuinhar and * 
receiver of stolen properties and he is 
helping the accused, though this ia 
denied by him, and it is for this 
reason that the defence witnesses r 
most of whom are petty Babhan zemin¬ 
dars— 70 witnesses in all of Sisai and 
neighbouring villages Sisain, Chitauli 
Dudhra, Chain pur Gore Kothi, Kur- 
saul, Lcdipur, Karanpura Barahiatola: 
Bewal, Pipra, A jay an, Ptkhra Lehaji r 
Serai, Mahammadpui Madar Kalan, 
Begahin, Seram, Sikandarpur Jagar- 
nathpur, Palczpura, Bangra, Saidpur r 
Hulas Chapra, Parsnowli—have come 
to give evidence of good character of 
the accused. Only a few are cultiva¬ 
tors and Brahmins and I do not con¬ 
sider their evidence reliable. It is 
for this reason that the prosecution- 
has rot been able to examine any 
witness from Sisai. 

“In the circumstances and in view 
of the nature of evidence adduced on i 
behalf of the prosecution I am satis¬ 
fied that the charge against the ac¬ 
cused has been established. The 
defence witnesses appear to have 
combined together to give a 
certificate of good character to the 
accused and are not reliable In my 
opinion the charge has been brought 
home to the accused and the learned 
Deputy Magistrate was right in 
ordering the Appellant to execute a 
bond.” 

The learned Sessions Judge does 
not clearly state that he accepts the 
contention of the Public Prosecutor 
that the malik of Sisai is a receiver of 
stolen properties. He refuses to ac¬ 
cept the evidence of the defence 
witnesses upon the ground that only 
a few of them are cultivators ana 
Babhans and that they have combined 
together to give a certificate of good 
oharacter to the accused. It may 
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perhaps be said that he impliedly 
accepted the Public Prosecutor’s ex¬ 
planation that the malik of Sisai is a 
receiver of stolen properties and 
consequently the witnesses of the 
Petitioner’s village as well as of the 
neighbouring villages have come for¬ 
ward to give evideuce in favour of 
Deodhari. No such suggestion seems 
to have been made before the Magis¬ 
trate, nor does the Magistrate find the 
malik of Sisai was a receiver of stolen 
properties. He discarded the defence 
witnesses upon the ground that “they 
do not know what the accused do and 
where they go at night.” The learned 
Sessions Judge does not refer to any 
evidence for his view that the malik 
of Sisai is a receiver of stolen proper¬ 
ties, nor does he show that the said 
malik had any concern with the 24 
villages besides Sisai from where the 
defence witnesses come. The police 
officers examined in this case as wit¬ 
nesses Nos. 2L, 22 and 2d do not say 
that the malik of Sisai is a receiver 
of stolen properties. The Sub-Inspec¬ 
tor (P„ W. 21) mentions Gonraj Lohar 
and Gopi Lohar of Sisain, Mog Ahir 
of Chainpur, one or tfro Ahirs of 
Hariharpur and one Ahir of Afrad as 
the associates of Deodhari Pandey. 
He does not mention the name of 
Sheodhari Singh, malik of Sisai, as an 
associate or as a receiver of stolen 
properties. I have read the evidence 
and I do not find any witness stating 
that Sheodhari Singh was a receiver 
of stolen properties and in fact, as 
observed above, the Sessions Judge 
does not refer to any evidence on the 
point. In the second place, the wit¬ 
nesses are not from Sisai alone, but 
are also from 24 other neighbouring 
villages with which Sheodhari’s con¬ 
nection has not been proved. There¬ 
fore the evidence of these defence 
witnesses has not been disposed of by 
the Magistrate or the Sessions Judge 
and no reason has been given, except 
the aforesaid one which appears to 
be purely imaginary and not based 
upon any evidence, fcr discarding 
the evidence of 70 witnesses on behalf 
of the accused coming from his own 
and the neighbouring villages. The 
learned Sessions Judge says that these 
witnesses are only “a few cultivators 
and Babhans ” and assigns this as a 
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reason for not accepting their evi¬ 
dence as against the witnesses of the 
prosecution whom he calls “ Zemin¬ 
dars, Presidents of Unions, cultiva¬ 
tors and shop-keepers.” The Magis¬ 
trate does not go to far and does not 
say that the defence witnesses are 
only a few cultivators and Babhans. 
In this also the learned Sessions 
Judge’s view is against the record as 
the summary of the evidence already 
given in this judgment will show. 

Most of the witnesses, if not all, 
are under the influence of Asharfi, 
Mathura and Hafizuddin. Therefore 
the evidence on behalf cf the prosecu¬ 
tion is not independent. The prose¬ 
cution witnesses are mostly ordinary 
cultivators. They do not disclose their 
income or status and come from differ¬ 
ent villages having no concern with 
the accused or his village, whereas 
the witnesess for the defence have al¬ 
ready been shown to be men of sub¬ 
stance, their endit tot having been 
shaken in the lo g cross-examination. 
The learned Sessions Judgo in com¬ 
paring the wit sst s for tfte prosecution 
with those of the defence has made a 
remark in the inverse order. When 
he says that the witnesses on behalf 
of the accuse i a e only a few culti¬ 
vators an i Pa hat s, ha says what 
would apply, up >n the record, to the 
witnesses for the prosecution, and 
when he says t'iat the witnesses for 
the p-osecutio 1 are zemindars and 
Presidents of Ur ioi s cultivators and 
shop-keepers, he says what would 
virtually apply to the witnesses for 
the accused. There are Presidents or 
ex-Presidents of Unions on bet alf of 
both the parties. The learned Magis¬ 
trate has not differentiated the wit¬ 
nesses of the prosecution and the de¬ 
fence on the above ground stated by 
the learned Sessions Judge. He has 
not acted upon the evidence of the 
defence on the ground that the prose¬ 
cution has proved specific instances 
against the accused. Whereas the 
learned Magistrate is wrong in hold¬ 
ing that specific instances against the 
accused Deodhari have been proved, 
the learned Sessions Judge is equally 
wrong in remarking that the witness¬ 
es for the accused are mere cultivators 
and Babhans, whereas those for the 
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prosecution are respectable witnesses. 
If the credibility of the witnesses de¬ 
pends upon their respectability and 
status in life, the summary already 
given in this judgment will show that 
the witnesses for the defence are enti¬ 
tled to greater weight than those on 
behalf of the prosecution. Those wit¬ 
nesses are from 25 villages, whereas 
the prosecution witnesses come from 
only 12 villages. The witnesses for 
the defence coma from the 'villages 
where the accused lives as well as 
from the neighbouring villages as 
admitted by the learned ^Sessions 
Judge, and those for the prosecution 
come from 12 distant 'villages. They 
had, as already shown, no opportunity 
of knowing the life and character of 
the accused, whereas the witnesses 
for the defence have had ample oppor¬ 
tunity of knowing the accused. Al¬ 
though they may not be living with 
the accused in the nigh* ‘time, they 
live in close neighbourhood and vici¬ 
nity of the accused to know of his 
movements and character. The 
learned Sessions Judge has omitted to 
qonsider the ^evidence on behalf of 
the defence ard has thus ^fallen into 
an irregularity which vitiates his 
decision. He has also either misread 
or misapprehended or bas not at all 
read the evidence of the witnesses on 
the record or else he would not have 
fallen into the error of saying that 
the witnesses for the defence were 
only cultivators and Babhans and 
those on behalf of the prosecution 
were zemindars and Presidents, etc. 
There are 3d substantial zemindar 
witnesses on behalf of the Petitioner 
as against 3 or 4 on behalf of the 
prosecution of minor importance who 
do not disclose their income and are 
under the influence of Asharfi and 
Hafizuddin, the enemies of the Peti¬ 
tioner. The proportion of zemindar 
witnesses on behalf of the defence is 
enormously greater than on behalf of 
the prosecution. I do not think the 
learned Sessions Judge applied his 
mind to the evidence on the record. 
He seems to have simply taken the 
points from the decision of the Magis¬ 
trate and to have amplified them by 
his own imagination without having 
any recourse to the record. To the 
same indifference to evidence might 
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be attributed his taoit acceptance 
of the argu ment of the Public Prose, 
cutor that the witnesses of the ao* 
cused’s village and of the neighbour* 
ing villages must not be believed, 
inasmuch as the malik of the 
accused’s village Sis&i is a Bhuinhar 
and receiver of stolen properties. 
Except what may possibly have been 
contained in the police diaries and 
reports, which the police officers re¬ 
fused to disclose in their evidence 
there is nothing in the evidence 
either of the police ot the witnesses 
to suggest that Sheodbari Singh, 
malik of Sisai, is a receiver of stolen 
properties. There is nothing to show 
that he is the malik of all the 25 
villages or has any concern with 
them. There is absolutely no specific 
instance of any theft having been 
committed by the accused or of any 
theft or dacoity or mischief in which 
the accused was seriously suspected 
in the first informations or during 
the course of tthe investigation of 
the various cases referred to in the 
first information filed in this case. 
The evidence of general reputation 
is of a very vague character unsup¬ 
ported by any reason. It is based only 
upon suspicion. Besides, such evi¬ 
dence comes from the unreliable 
quarters, and the enmity of the ac¬ 
cused Deodhari with Asharfi, Ma¬ 
thura and Hafizuddin has been fully 
established which affords ample rea¬ 
son for most of the witnesses who 
are under their influence, to have 
come forward to depose against the 
accused Deodhari. 

Therefore the decision of the Courts 
below, particularly of the learned 
Sessions Judge, is vitiated by his 
omission to consider the evidence of 
the defence and he appears to have 
misread or misapprehended the evi¬ 
dence in the case. We are concerned 
with Deodhari alone and the evidence 
so far as Deodhari is concerned. We 
are not concerned with the other ac¬ 
cused Adit who was tried jointly 
with Deodhari. The police and the 
prosecution witnesses no doubt say 
that they are associates, but the evi¬ 
dence has not established any asso¬ 
ciation between Deodhari and Adit, 
residents of two different villages. 
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to commit theft, extortion or cheat- 

ing. Under cl. (4) of S, 117, two or 
more persons may be jointly tried 
where they hare been associated 
together in the matter under inquiry. 

I, however, fail to find any credible 
nfermation or evidenoe regarding 

«ihe association of the two 
Deodhari and Adit. The joint trial in 
thisoase probably proceeded upon 
the police report of the two accused 
being associates, yet the evidence led 
in Court failed to substantiate any 
association, and at the trial where 17 
first informations were put in and 
number of witnesses examined no 
specific instance of both the accused 
being jointly concerned in any theft, 
robbery or extortion, mischief, etc. , 
was established. It is therefore, con¬ 
tended on behalf of the Petitioner 
that the consideration of the evidence 
at one and the same time agaiast 
both the accused by the Court below 
has prejudiced the Petitioner. I* 
however, do not rest my decision upon 
this technical ground alone, though 
I consider it to be a substantial one. 

I rest my decision upon the more sub¬ 
stantial ground of there being no 
independent evidence to prove the 
charge against the accused under 
S. 110, els. (a), (d) and (/) and because 
the evidence given is vague, gene¬ 
ral and of hearsay character, and 
not legally admissible for the pur¬ 
pose of proving a charge under S. 
110, els. (a), (d) and (/). The accused 
Deodhari is a cultivator of admitted¬ 
ly 8 or 9 bighas of land and is a 
wrestler and adds to his income by 
wrestling. He is regarded by the co¬ 
villagers as well as those of tlie 
neighbouring villages as a man of 
good character and his neighbours 
being men of substantial status in 
life do not suspect him to be a man 
of bad character and dangerous to 
the community. Nothing has been 
shown against these witnesses why 
their evidence should not be accepted. 
Upon their evidence it is impossible 
to hold that the accused is by habit a 
robber, house breaker or thief or he 
habitually commits mischief, extor¬ 
tion or cheating or is so desperate 
and dangerous that his being render¬ 
ed at large without security would 
*be hazardous to the community. The 
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evidenoe shows that he ie 80 ™ e !'| 1 * t 
meddlesome and has identified hi™' 
self with the looal disputes and hM 
thus become the enemy of Mathura, 
Asharfi and Hafizuddin. The learned 
Sessions Judge puts it thus : it is, 
therefore, clear that wherever force 
was necessary Deodhari, who is a 
pahalwan, was engaged. The admit¬ 
ted enmity of these persons with the 
aocused Deodhari has not been consi¬ 
dered by the Courts below, which ao- 
counts for the prosecution witnesses 

having deposed against him. 

For all these reasons, I would set 
aside the order of the Courts below 
and cancel the order iequiring Deo¬ 
dhari to give security for being of 
good character under S. 118 of the 

Caiminal Procedure Code. 

The evidenoe in this '.ase is volu¬ 
minous. The Courts below, parti¬ 
cularly the learned Sessions Judge, 
dealt with it in a general and vague 
manner. Their judgments did not 
afford much assistance to this Court 
and I had ti scrutinize the whole 
evidence. Though I tried to go 
through it cerefully, I am not sure if 
on account of the scribbling in the 
manuscript writing thereof I have 
not committed any slip or error, but 
the summary given by me is sub¬ 
stantially correct. 

Revision allowed. 
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ROSS AND SEN, JJ. 

Qursahai Mahton— Petitioner. 

V. 

Muhammad Saiyal and others — 
Opposite-party. 

Civil Rev. No.267 of 19 !4, Decided on 
31st July 1924, against an order of the 
D J. of P itna, dated 8th May 1924. 

* (a) Evidence Act. S. tl5-Takinq part in 
partition prociedinjs by Ray an ne Court-Parly 
can afterward* deny Revenue Court's Jurisdic¬ 
tion to proceed with partition . 

By taking ra^t in the partition proceedings 
taken by collector one cojII not possibly 
confer Jurisdiction on the Revenue Court 
where there was none, so as to preclude 
oneself from suing for a declaration that the 
Revenue Court could not proceed w : th the 
partition. IP 138 ^ ^1 

(b) Specific Relief Act., S. 52—1 1 junction 
may be qrantel restraining partition by 
collector though applicant has taken part for 
several years, in collector's partition. 

Where a party who hai takeu pa"t in 
partition proceedings by colleotor for several 
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years, afterwa r ds filed a suit in a civil Court 
for a decla 1 a*i-n that the Revenue Court 
had no jurisdiction to proceed with the par¬ 
tition and spp’i* d for injunction restraining 
the corrp etion < f the partition : 

Held that inju’ etion being a discretionary 
relief, it m gi t properly ba granted in this 

case. )P 138 C 1 ] 

Kailash Puti—ior Petitioner. 

B. C. Sin ha and JRajtshri Prasad — 
for Opposite Party. 

Sen, J.—The petitioners and the op¬ 
posite party are parties to a partition 
proceeoing now pending before the 
Collector. It appears that the peti¬ 
tioner raised an objection under S. 7 
of the Estates Partition Act, setting 
up a previous partition and posses¬ 
sion by the parties in pursuance of 
such previous partition. This objec¬ 
tion was disollowed by the Revenue 
Court and the application for parti¬ 
tion was admitted; and the Collector 
went on with the partition proceed¬ 
ings. The opposite party also parti¬ 
cipated in the partition proceeding 
for about four or five years. Ulti¬ 
mately a suit was filed by the 
petitioner in the Civil Court in which 
he again pleaded the previous parti¬ 
tion and asked for a declaration that 
the Revenue* Court had no jurisdiction 
whatsoever to proceed with the 
partition. An application was then 
put in before the learned Subordinate 
Judge aekn g for an injunction stay¬ 
ing the partition proceedings till 
the determination of the civil suit. 
The learned Subordinate Judge dis¬ 
missed the aptlication on the ground 
that the applicant had been for a long 
time taking part in the partition 
proceedings and could not be allowed 
at such a late stage to turn round 
and say that the Collector had ini¬ 
tially no jurisdiction to go on with 
the partitun. On appeal against this 
order ref using stay the learned District 
Judge has come to a dfierent 
conclusion. He has granted the 
stay cn grounds of equity and con¬ 
venience, holding that it is desirable 
that the sutj<ci matter of the suit 
should be maintained in statu quo 
until the dechion of the Civil suit. 
This is a maiKr entirely discretionary 
with the Court and it does not appear 
that the parties will be put to any 
inconvenience or be pujudiced on 

account of such a stay. It is clear 


that by taking part in the partition 
proceedings one could not possibly 
confer Jurisdiction on the Revenue 
Court. The matter is now open for 
decision by the Civil Court as to 
whether the Revenue Court had 
jurisdiction or not. In the mean* 
time it seems to be in the interests 
of all parties concerned that the 
partition proceedings should ba 
stayed. 

I do not think that we can interfere 
with the discretion that has been 
exercised by the learned District 
Judge in this matter. The applica¬ 
tion is dismissed with costs; hearing 
fee one gold mohar . 

Ross, J.—I agree. 

Application dismissed* 
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Dawson Miller, C. J. and 

Foster, J. 

Bibi Washihan —Appellant. 

v. 

Mir Navcab AH —Respondent. 

Appeal from Original Order No. 248 
of 1923, Decided on 13th June, 1924, 
from an order of the Dt. J., Shahabad, 
D/- 20th July, 1923. 

(a) Bengal . Assam and Agra Civil Courts 
Act (XII of 1887)-S. 20—Ihe section deals 
with forum of appeal o? ly , 

The Section does not give right of appeal 
from every order of a D t. Judge to the High 
Court. It merely deals with the forum of 
appeal. IP 139 G 1) 

* (b) R ligious Endowment* Act , (1868) 
B. 18—Order refusing leave to institute a suit 
is not appealable. 

Order refusing leave to institute a suit under 
the Act is not appealable under S. J8. 

IP 139 C 2} 

M. N . Pal with N. iV. Sen —for 
Appellant. 

G. N. Mukherji for M. Yunus —for 
Respondent. 

Facts—An application was made to 
the District Judge Shahabad, under 
S. 18 of the Religious Endowments 
Act, XX of 1863, to remove the 
mutwali of a certain Dargu. Before 
granting the application the Dt. 
Judge made an enquiry and examined 
certain witnesses on behalf of the 
applicants. After hearing their evi¬ 
dence he came to tje conclusion that 
no prima facie case had been made 
out so as to justify granting of leave 
for the institution of the suit. The 
learned Judge also pointed out that 
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tjie present muttoali so far from mis¬ 
managing the property had in fact, 
out of his own income redeemed the 
whole of the wakf property which 
had been mortgaged to other persons 
by his predecessors. Under these 
Circumstances he refused the appli¬ 
cation and the appellant filed an 
appeal. A preliminary objection was 
raised by the respondent that no 
appeal lies from an order under S. 18 
of the Religious Endowments Act. 

Dawson Miller, C. J —[His Lord¬ 
ship set out the facts of the case as 
given above and referring to the preli¬ 
minary objection, proceeded :—] 

This objection, I think, is sound. 
The Ac: itself which creates the 
cause of action does not provide for 
any appeal from the order of the 
District Judge Nor is there anything 
in the Civil Procedure Code which 
would indicate that any appeal lay. 
The order of the District Judge is 
clearly not a decree and the cases in 
which an appeal lies from orders are 
laid down in Ss. 104 and 105 of the 
Civil Proceduie Code ; the cases are 
there named in which an appeal lies 
from certain orders and an appeal 
lies from no other orders. These two 
sections, coupled with Order XLI of 
the Code, show quite clearly to my 
mind that no appeal is permissible in 
such a case. The only contention put 
forward by the other side is that 
under S. 20 of the Bengal Civil Courts 
Act of 1887 it is provided that save as 
otherwise provided by any enactment 
for the time being in force an appeal 
from a decree or erder cf a District 
Judge or Additional District Judge 
shall lie to the High Court. The 
learned Vakil wants us to construe 
that section as if it granted a right of 
appeal from every order of the 
District Judge to the High Court. 
This is clearjy not the interpretation 
of that section ; the only thing the 
section is dealing with is the forum to 
which an app< al, if any, shall lie from 
decrees or orders of the District Judge. 

In my opinion the preliminary 
objection is a sound one and this 
appeal is not permissible. 

The appeal is dismissed with costs. 

Foster, J.—I agree. 

Appeal dismissed . 
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Das and Ross, J J. 

Shaikh Abdul Uadi —Petitioner— 
Appellant. 

v. 

Mt.Kabultunnissa —Opposite Party- 
Respondent. 

A. F. O. O. No. 2?6 of 19M, Decided 
on 17th June 1924, fro u an order of 
the Sub J. of Gaya, D/- 27ch August 
1923. 

(а) Civil P. C, S. 38 and 39— Enept case of 
decree f< r 8 ile of mtrtgayirt properties. no 
Court can execute deerf e entirely affecting pro¬ 
perty beyond its jurisdiction. 

Under S*. 38 and 39 no Court can execute a 
decree in which the subject n:atter of the suit 
or of tte application of the si-it is pr perty 
situated er tirely outside the local 1 mits of 
its jurisdiction, bjt f-n exc ptio» has been 
recognised in tans of decrees fra jle of n ort- 
gaged properties. 39 Cal. 104, F( li. [P 139 C 2j 

( б ) Civil P. C. t S . Sb — C out t cun execute 
decree ayaii at jripirty entinly out'ide its 
jurisdiction if it i‘v a mortgage d(ce <■ /or sale . 

Under S. 39 a Court can exe» ute decree for 
sale of the mortgi ged projeity, though it is 
wholl out ot its ji risdic tic n b cause a mort¬ 
gage decree is practio a I ly a dec rr>e of speci¬ 
fic performance of ihicoutr.ct between the 
mortgagor and the mortgage e. (P 139 C 2) 

Abani Bhusan Mukharaji— for Ap¬ 
pellant. 

Kailaspati — for Respondent. 

Das, J.— It has been contended 
before us that the Subordinate Judge 
of Gaya had no jurisdiction to sell the 
property which was in Patna. It 
must be remembered that the decree 
which was being executed in the 
Gaya Court was a mortgage decree 
and that the mortgage comprised pro¬ 
perties situated both in Gaya and 
Patna. In these circumstances the 
question arises whether the Subordi¬ 
nate Judge of Gaya had jurisdiction 
to sell the property in Patna.- N o doubt 
the provisions of S. 38 of the Code 
read with those of S, 39 indicate the 
acceptance of the view by the legisla¬ 
ture that no Court can execute a 
decree in which the subject-matter of 
the suit or of the application for exe¬ 
cution is property situated entirely 
outside the local limits of its jurisdic¬ 
tion. But as was pointed out by. 
Mookerjee, J. in Begg Dunlop & Co.j 
v. Jagannath Marvcari (1). “In casesj 

of decrees for sale of mortgaged pro- 
- • 

U) [1911] 3!) Cal. 104—14 C. L. J. 228—11 I 
C. 417—16 C. W. N. 402. 
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jperties an exception has been recog- * Contract Act (IXt 
J nized ”—See Maseyk v. Steel & Co . (2), °f document is not 
Kartick Nath Pandey v. Ttlukdhari s L° ned b v blind man- 

Lallii), Gopi Mohan Roy Doybaki JSTSSJlSwS 
Nundan Sen (4). Tincouri Debya v. c?Ai& in not affected . 
Chandra Pal Chowdhury (5), Latchman Mere of a doc 

Pundey v. Maddan Mohun Shey ■ari’y imply consent. 1 

<6) And Jufiar v. Kamini DM (7). Sir S' 

w. Oomer Petheram in the oase in misreading to saoh an i 
Maseyk v. Steel & Co., (2) clearly in- contract la of a natur< 
dicated the principle upon which the £ 0[n the contraot prete 
Court acts in cases of this nature. He afLward. W i^or 
pointed out that a mortgage-decree document are otherwi 
is practically a decree for specific the person «lgning, it th 
performance of the contract between i§ f 00 5 e «lte«ace the sigc 

wh p rn°th S f?° r * nd u mortgagee” and ° The rule"does not.pp 
where that is so the authority given read but who forbears t 

by S. 19 of the Code of Civil Proce- But the question is impo 

dure must include the authority to rai ? ed betW9en two ii 

make an order of this kind, that the " “uld be* if'the”^* 
property shall be sold, and to direct succeeds, an innocent pa 
the mode in which the sale shall take ation cannot be deprived 
place.” In my opinion, the authori- he baa taken under the d 

Hes are conclusive on this point. It “rt?dE.|*T"“ 

diu erence that the property the deed is void or voidal 
at Gaya had been sold at a previous party deceived fails ii 

execution case. The original autho- f actum : tha ? *• ■■*> 

nty remains and the Gaya Court term ai define i in the Co 
could execute that authority by direc- open to him to prove that 
ting the sale of the Patna property, representation and to ask 

It is also contended that the Gaya hi “ from the C0Q8e <B 
Court could not direct its peon to ac I0 °' . 

serve the sale processes in Patna. I oultan Ahmed an 
can find no merit whatever in this for Appellants, 
argument. . Da 8 , Hasc 

The result is that the order passed Kishore and Jalgobin 
by the learned Subordinate Judge for Respondents, 
must be affirmed and this appeal Das, J.—-In my < 
must be dismissed with costs. no ground for i iter 

Ross, J.—I agree. judgment of the leai 

_ _ Appe al dismissed . Judge. The short qu 
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(2) [1887) 14 Cal. 661. 

(3) [ 188 »] 15 Cal. 667. 

(4) [1892) 19 Cal. 13. 

(5) [1891) 21 Cal. 639. 

(6) [1881) 6 Cal. 513—7 C. L. R. 521. 

(7) [1901] 28 Cal. 238-5 C. W. N. 150. 
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Das and Ross, JJ. 

Hem Singh and others —Appellants. 

v. 

Bhagwat Singh and others —Res¬ 
pondents. 

F. A. No. 216 of 1921, Decided on 
7th May, 1924, from a decision of the 
Sub. J., Darbhanga, D/- 6th May, 
1921. 


* Contract Act (IX of 187S) 8.18 Signing 
of document is not consenting—Document 
signed by blind man— ‘Contents of document 
mis-represented —Plea of nou-est factum can be 

raised—Ben a fide purchaser for consideration 
»« not affected . 

Mere signing of a document does not neoei- 
■ari’y imply oonsent. Thus if a blind man, or 
a ih*q who oanoot read, has a written con¬ 
tract falsely read over to him, the reader 
mil-reading to suoh an extent that the written 
contract is of a nature altogether different 
from the contract pretended to be read from 
the paper which the blind or illiterate man 
afterwards signs, or if the contents of the 
document are otherwise mis-represented to 
the person signing, it then at any rate if there 

is no negligence the signature so obtained is 
of no foroe. 

The rule does not apply to a man who oan 
read but who forbears to read the document. 
But the question is important only when it is 
raised between two innocent parses, for 
unless the document is wholly void, as it 
would be if the plea of non-est factum 
succeeds, an innocent party giving consider¬ 
ation oannot be deprived of an interest which 
he has taken under the deed ; but where the 
question arises between a party deceiving 
and a pirty deceived it is immaterial whether 
the deed is void or voidable; and. even if the 
party deceived fails in his plea of non-est 
factum , that is to say, that there was no 
consent on his part within the meaning of the 
term a* define i in the Contract Act, it is still 
open to him to prove that tbe r e was a mis¬ 
representation and to ask the Court to relieve 
him from the consequences of the tran¬ 
saction. [P 141 C 2, P 142 O 1] 

Sultan Ahmed and AT. AT. Sinha — 
for Appellants. 

C, C. Das , Hasan Jan . Janak 
Kishore and Jalgobind Prasad Singh — 
for Respondents. 

Das, J.—In my opinion there is 
no ground for iiterfe ing with the 
judgment of the learned Subordinate 
Judge. The short question which we 
have to decide in this case is whether 
in the circumstances of the case the 
plaintiff is entitled to take up the 
position that his rights are unaffected 
by the deed of release executed by 
him on the 10th August 1918 and the 
consent decree of the 12fch August 
1919 to which he was a party. The 
plaintiff is a blind man, aged 70 He 
was undoubtedly entitled to a half 
share in the joint family properties 
and he instituted a suit sometime in 
1917 to have his share partitioned by 
metes and bounds. His case in the 
plaint was that the family had sepa¬ 
rated many years ago but that the 
properties which were the subject- 
matter of the litigation had nsver 
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been partitioned by metes and bounds. 
Being a blind man and having no one 
to look after bis interests he entrusted 
his case to one Harihar Prasad Singh 
who has been oited as defendant 
second party in this litigation and 
who is the father-in-law of one of his 
daughters. The plaintiff's case is that 
sometime in July 1918 Harihar 
Prasad suggested a compromise on 
the terms that he (the plaintiff) should 
execute a thika-patta in respect of the 
landed property in favour of the 
defendants. The plaintiff says that 
he readily consented to the suggestion 
made by Harihar Prasad Singh and 
executed a document on the 10th 
August 1918 which he believed to be 
a thika-patta , but which in fact was a 
deed of release. This was followed 
by the consent decree in the partition 
suit on the 12th August and accord¬ 
ing to the plaintiff he never agreed to 
the terms on which the case was 
settled although he was always ready 
and willing to settle, and thought 
that he did settle the case, on the 
terms that he had agreed to give a 
thika-patta of his properties to the 
defendants. He instituted the present 
suit on the 10th February 1919 in 
substance to' have i-t declared that the 
deed of release and the consent decree 
are not binding upon him. The defen¬ 
dant’s case is that the terms of settle- 
ment as contained in the consent 
decree were in fact consented to by 
the plaintiff and that those terms 
were arranged by certain panchas in 
Dhobgama to whom the matter was 
referred by the parties. 


As I have said the plaintiff is a 
blind man aged 70 years having no 
one to look after him except a wife 
and a widowed daughter. The critical 
question in the case is did the plaintiff 


consent to relinquish his interest it: 
the family property for a mere 
annuity. The term “ consent ” has 
been defined as follows in the Indian 
Contract Act— 44 Two or more persons 
are said to consent when they agree 
upon the same thing in the same 
sense.” In England a plea of non-esi 
factum is open to a party when there 
1 ®'v a mis-representation as to the 
character of the document and the 

party deceived proves that his mind 


was directed to one thing and what he 
put his hand to was a document of an 
altogether different character. Whe¬ 
ther the statement of the law in 
Foster v. Mackinnon (1), would be 
wholly supported to-day is a matter 
of some doubt. A distinction has been 
drawn in the more modern cases bet¬ 
ween misrepresentation as to the 
character of a document and mis¬ 
representation as to the contents of a 
document and it seems to be the 
modern view that when there is a 
misrepresentation as to the contents 
of a document, but not as to the 
character of the document the pita of 
non estfac um is not available to the 
party deceived unless—and this is 
very important,—he is blind or 
illiterate. The point is put in this 
form in Haisbury’s Laws of England 
Vol.7 page 355. “The mere signing of 
a contract does not necessarily imply 
consent. Thus, if a blind man, cr a 
man who cannot read, or one who 
for some reason (not involving negli 
gence) forbears to read, has a written 
contract falsely read over to him, the 
reader misreading to such a degree 
that the written contract is of a 
nature altogether different from the 
contract pretended to be read from 
the paper which the blind or illiterate 
man afterwards signs, or if the con¬ 
tents of the document are otherwise 
misrepresented to the person signing, 
then, at any rate if there is no negli¬ 
gence, the signature so obtained is of 
no force.” In the passage quoted the 
rule appears to be confined first to 
a blind man, secondly, to a man who 
cannot read ; and, thirdly, to a man 
who for some reason forbears to read. 
This was undoubtedly the view estab¬ 
lished in Foster v. Mackinnon (1), but 
so far as I understand the more 
modern decision is Howatson v. Webb 
(2), the rule does not apply to a man 
who can read but who forbears to read 
the document. But the question is 
important only when it is raised 
between two innocent parties, for 
unless the document is wholly void, 
as it would be if the plea of non-est 
factum succeeds, an innocent party 


G) 1869) 4 C.P. 704 = 38 L.J.C.P. 310=20 
L.T. 887 = 17 W.R. 1105. 

(8) 11908] 1 Ch. 1 = 97 L.T. 730«77 L.J.Ch. 

32* -'* » v - . - : • / 
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giving consideration cannot be de¬ 
prived of an inteiest which he has 
taken under the deed ; but where the 
question arises between a party 
deceiving at d a party ceceived it is 
immaterial whether the deed is void 
or voidable ; and, even if the party 
deceived fails in his plea of non-est 
factum , that is to say, that there was 
no consent on his part within the 
meaning of the term as defined in the 
Indian C m tract Act, it is still open 
to him to prove that ther« was a mis¬ 
representation and to ask the Court 
torelieve him from the consequences 
of the tnnsiction. 

The question whether there was a 
consent <. n the part of the plaintiff to 
the terms of the deed of release and 
of the consent dtcree is a question of 
fact and the Subordinate Judge has 
accept* d the evidence tendered on 
behalf of the plajntiff. The decision 
of the Trial Court on a question of 
fact is entitled to great weight and 
having anxiously considered all the 
evidence for myself I am unable to 
say that the conclusion at which the 
learned Subordinate Judge has arrived 
is not f-upponed by the evidence in 
the record. 

Tne case of the defendants is that 
the dispute between the parties was 
settled at the instance of panchas at 
Dhobgama. Rambalak Singh one of 
the defendants in his evidence gave 
the names )f the panchas. He said 
that Rownak Singh, Adhiram Singh 
and Chaturi Singh were the panchas 
and he add»-d that there were no other 
panchas. Now, none of these gentle¬ 
men has been examined on behalf of 
the defendants to support their case. 
It has howev r, been suggested by 
Rambalak Singh that they have been 
won over by the plaintiff. The sug¬ 
gestion is in these wjrds. “As far 
as I can remember all of them were 
summoned as witnesses. They declin¬ 
ed to come here as witnesses on our 
side, when they heard of the talk of 
beck' 9 We are informed that the 
term “beck" refers to the sale of an 
interest in his share by the plaintiff 
Bhagwat Singh to Biseswar Lai. The 
suggestion is that Biseswar Lai who 
has purchased an interest in the share 
of Bhagwat Singh in the family pro¬ 
perties is such an influential man in 


the village that he persuaded the 
panchas not to give evidence on be¬ 
half of the de f endint. But suggestion 
is not proof; and on the evidense it 
is impossible to come to the conclu¬ 
sion that these three gentlemen 

Rownak Singh, Adhiram Singh and 

Chatun Singh have been won over 
by the plaintiff. I'he face remains 
that none of the punchas named as 
such by Rambalak Singh, the defend¬ 
ant, has come to the witness-box on 
behalf of the defendant. But one 
Kuldip later on came to the witness- 
box and said that he was one of the 
punchas in the case. Kuldip un¬ 
doubtedly is a resident of Dhobgama. 
Having regard to the evidence of 
Rambalak it is quite impossible to 
accept Kuldip as a truthful witness 
and we cannot regard Kuldip as one 
of the pu ichas to whom, according to 
the case of the defendant, the dispute 
between th e parties was referred. 
That being so, it is certainly a matter ' 
of comment that not a single witness 
from Dhobgama has come to support 
the case of the defendants. On the 
other hand the plaintiff has examined 
numerous witnesses from Dhobgama 
who swear that the case was in fact 
settled between the parties. They 
give the terms of the settlement and 
according to them the case was 
settled on the terms that the plaintiff 
would give a thika-patta of his in¬ 
terest in the joint family properties 
to the defendants. As I have said 
the question is a q xestion of fact, and 
the learned Subordinate Judge who 
undoubtedly was in a farbetcer posi¬ 
tion than this Coirt to arrive at the 
truth, acceofcpd the plaintiff’s case on 
this point. T 10 oral evidence in my 
opinion did noc supoort the case of 
the defendants, whereas numerous 
witnesses were called by the plaintiff 
who satisfactorily established the 
plaintiff’s case. 

Mr. Sultau Ahmad appearing on 
behalf of the defendants asked us to 
consider the terms of the deed of 
release and invited us to hold that the 

terms were such as a man in the 

*• • 

plaintiff’s position would readily agree 
to. Under the deed of release the 
plaintiff took an annuity of Rs. 400 
per year; an orchard of graft 
mangoes 1 bigha 10 tcatkas in area ; an 
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orchard of seedling mango trees 10 
kathas in area and 6 kathas of zerait 
land. The deed provided that the' 
annuity of R*. 400 would be reduce! 
to Rs. 300 on the death of the annui¬ 
tant’s wife if she should predecease 
him; an l on his death, if he 
should predecease her, an annuity 
of Rs. 250 would be made to the 
widow. The deed also provided that 
upon the death of husband and wife 
Rs. 200 wjuld be paid to each of the 
three daughters. Lastly it was pro¬ 
vided that all debts due on bonds 
should be paid by the defendants. 
The evidence establishes that there 
was a sum of Rs. 2,600 du9 on a bond 
at the date of the transaction in 
suit. 

Now these are the terms of the 
deed of release and in order to con¬ 
sider whether the terms are such as 
the plaintiff would readily agree to, 
we have t) see what was the value 
of the plaintiff’s share in the joint 
family properties. For the purpose 
of Court-fee the plaintiff valued his 
share at Rs. 10 000 but the learned 
Subordinate Judge arrived at the con¬ 
clusion on the admission of one of 
the defendants that the nett income 
available to the plaintiffs was Rs. 7u0 
a year. He based his conclusion on 
the evidence of Rambalak Singh, one 
of the defendants, who said as fol¬ 
lows:—“Our zerait land has in¬ 
creased since the survey, to the extent 
of about 40 bighas. We had 70 to 80 
bighas of Zerait at the time of survey. 
We got orchards to the extent of 7 
to 8 bighas. We have orchards of 
about 2 bighas at Dhobgama. Our 
cash income was about Rs. 800 at the 
time of survey. But it is about 
Rs. 500. We are to pay about Rs. 125 
as revenue and Rs. 125 as cesses. The 
zerait lands are near about “Dhob¬ 
gama.” On this evidence the learned 
Subordinate Judge says as follows: 
‘ It is, therefore, clear that their 
total income from zerait and nagdi 
lands would be 16 times the amount 
of cesses i.e. % about Rs. 2,000. Half 
the amount belongs to the plaintiff. 

his share, the income would be 
about Rs. 1,000 a year. Making all 
Reductions, this net income would not 
much short of Rs. 600 a year, 
•n according to the admission . of 


Rambalak (defendant’s witness No. 3). 
It is, therefore, highly unlikely that 
he would forego his half share in these 
properties yielding an annuil income 
of about Rs 1,000 or a net income of 
about Rs. 700 (in his half share) for a 
life annuity of R 3 . 400 a ye ir, which 
has been made a charge on the half 
share of one of the tauzU only ” Now 
undoubtedly the cess payable forms a 
basis for calculating the vain * of the 
property, and it cannot be doubted 
that the learned Subordinate Judge 
with his local knowledge was in a 
position to arrive at a correct conclu¬ 
sion on this question. Mr. Sultan 
Ahmad has contendel before us that 
there, was no issue, and that the 
parties did not really give any evi¬ 
dence on this point. In my opinion 
the question of the value of the plain¬ 
tiff’s share was not a mitter which it 

was for the plaintiff to put in issue. 
The plaintiff was called upon to 
prove that his mind dii not accom¬ 
pany his signature. As a reply to 
that case the defendants assert that 
the terms in the deed of release were 
sush as a mm in the position of the 
plaintiff would readily agree to. It 
was, therefore, necessary for the 
defendants to establish that the terms 
were proper terms upon which the 
plaintiff might agree to settle the 
dispute between him an 1 the defend¬ 
ants. In my opinion it was for the 
defendants to prove the value of the 
plaintiff’s share in the prop rty. That 
being so, it is only necessary to refer 
to the deed of release to see that this 
old man of 70 gave up his interest in 
the joint family properties which 
would yield him an income of Rs. 700 
per year for an annuity of Rs. 400. 
As I have said, he was an old man of 
70 and it is impossible to say how 
long he would live to enjoy this 
annuity. Under the terms the laugh¬ 
ters are rot provided for ; they are 
only entitled to receive Rs. 200 each, 
not forthwith, but upon the death of 
both the parents. In my opinion it is 
impossible to say that tie terms 
offered by the defendants to the plain¬ 
tiff were such as would be - readily 
accepted by him. 

Mr. Sultan Ahmad has strongly 
relied upon the evidence of Mathura 
Prasad, the Sub-Registrar, and Nath 




144 Patna Hem Singh v. Bhagwat Singh (Da8 t J.) 192& 


Prasad and Kamaluddin, pleaders. 
It is suggested that if the plaintiff 
did not in fact put his signature to 
the deed of release with knowledge of 
its terms he would not have been 
taken first to the Sub-Registrar and 
then to the pleaders in the case. The 
Sub-Registrar in his evidence says as 
follows : “ My practice was to en¬ 

quire about the nature of the docu¬ 
ment from the executants. When the 
nature and the description of the 
documents stated by them were found 
to be correct then I used to register 
them.” In cross-examination he ad¬ 
mitted that he did not read the docu¬ 
ment nor did he get the entire docu¬ 
ment read over to him. Now, the 
Sub-Regisfrar was only speaking as 
to the practice of his office. He did 
not pretend to say what happened on 
the particular occasion on which the 
plaintiff went to his office to have the 
deed of release registered. But I am 
not very much troubled by the evid¬ 
ence of the Sub-Registrar. The plain¬ 
tiffs own case is that he thought that 
he had executed a deed conveying the 
properties to the defendants for a 

term. The defendants* case is that he 

conveyed the properties to them for 
ever. That was the difference bet¬ 
ween the parties and I do not see that 
there was much risk of the difference 
being brought to his notice at the 
Registry Office. So far as the evid¬ 
ence of Nath Prasad is concerned he 
undoubtedly said that the plaintiff 
went to him. The plaintiff denies 
that he ever went to Nath Prasad. 
It is not necessary for me to express 
any opinion on the question whether 
Nath Prasad’s evidence should be 
accepted on this point. It is sufficient 
to point out that Nath Prasad admits 
that he did not explain to the plaintiff 
the terms of the sulehnama. He mere¬ 
ly asked the plaintiff whether he had 
entered into a compromise and on the 
plaintiff’s giving an answer in the 
affirmative he took the thumb impres¬ 
sion of the plaintiff on the sulehnama. 
This is not a very satisfactory state 
of affairs. Obviously Nath Prasad 
was engaged in the case for the pur¬ 
pose of putting his signature on the 
sulehnama. He appears to have done 
nothing else for the plaintiff. It is a 
remarkable feature in this case that.. 


the plaintiffs pleaders at no time had 
any opportunity of expressing their 
opinion on the terms of settlement. 
His pleaders were Babu Krishna 
Ballav Prasad, Babu Lachman Prasad 
and Babu Dharanidhar. Nath Prasad* 
the pleaeer, says that be asked Babu 
Krishna Ballav why he did not sign 
the compromise petition and that he 
said that there was a difference bet¬ 
ween him and Bhagwat about fees 
and that was the reason why he 
refused to sign. It is perfectly clear 
from the evidence that neither Babu 
Krishna Ballav, nor Babu Dharanidhar 
nor Babu Lachman Prasad who were 
the plaintiffs pleaders, had at any 
time an opportunity to express an 
opinion on the terms of settlement. 
The document was drafted by the 
defendant’s pleader Kamiluddin. Nath 
Prasad was engaged only for the 
purpose of putting his signature to 
the compromise petition. Apart from 
that the plaintiff’s pleaders had noth¬ 
ing whatever to do with the deed of 
release. It is impossible to overlook 
these circumstances when it is re¬ 
membered that an old blind man of 70 
was giving up all his interest in the 
joint family properties for an annuity 
of Rs. 400. So far as the evidence of 
Kamaluddin is concerned it is suffi¬ 
cient to say that he does not say that 
the plaintiff saw him at any time. 
There was undoubtedly some evidence 
that the document was read over and 
explained to the plaintiff, but although 
Kamaluddin and Nath Prasad, both 
pleaders, had something to do with 
the settlement it was not thought 
necessary that either of them should 
explain the document of settlement 
to the plaintiff. In these circum¬ 
stances it is impossible to say thot 
the document was actually read out 
to the plaintiff. In my opinion the 
view taken by the learned Subordi¬ 
nate Judge is right and ought to be 
affirmed. 

I would dismiss the appeal with 

costs. ' r 

Rots, J.—I agree. 

Appeal dismissed . .*-» 
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* Adami and Bucknill, JJ. 

Gobind Sahu —Petitioner. 

v. 

Zafar Karim —Respondent. 

' Civil Rev. No. 444 of 1923, decided on 
28th February 1924, from the order of the 
Munsif of Patna, dated 28th August 1923. 

Civil Pro. Code , 0- 22, J?. 9— Navies substituted in 
appeal from interlocutory order stand Jor all stages 
of suit . 

The introduction of the plaintiff or a defendant, 
even if it be made in appoal from a more inter¬ 
locutory order, 5a an introduction for all stages of 
the suit, for as a general rule, the introduction of 
a plaintiff or a defendant for one stage of a suit 
is an introduction for all stages. [P 115, C. 2 ] 

Guru Saran Prasad —for the Petitioner. 

Syed Jaffar Imam —for the Respondent. 

Adami, J.—The facts of this case are 
simple. One Bibi Kulsum instituted a suit 
for a declaration that the decree obtained 
against her husband’s father, Habibuddin, 
upon a mortgage was fraudulent ; at the 
same time, she applied for an injunction 
against the proceedings taken in execution 
of the decree. The injunction was issued 
and thereupon the defendant in the suit 
appealed to the District Judge against this 
interlocutory order. Whilst the appeal was 
pending before the Distriot Judge, Bibi 
Kulsum died, on the 29bh of October 1921, 
and the defendant-appellant then applied 
to the District Judge on the 7th of January 
1922 for substitution of the husband and 
three children of Bibi Kulsum as respon¬ 
dents to the appeal. The defendant-appel¬ 
lant succeeded in his appeal and the Dis¬ 
trict Judge’s order was upheld by this 
Court. An application was thereafter made 
to the Munsif asking for substitution in res¬ 
pect of one of the children of Bibi Kulsum, 
but no application was then made before 
the Munsif for substitution in the place of 
the deceased Bibi Kulsum, though on the 
22nd November 1921, the plaintiff ’s pleader 
informed the Munsif that Bibi Kulsum had 
died. On the 18bh August 1923, the 
Munsif directed that a subsequent appli¬ 
cation for substitution in the place cf Bibi 
Kulsum and also an application for substi¬ 
tution in the place of Mussammat Sazda 
should be heard together on the 28th 
August. On the 28bh August the Munsif 
considered the objection that the application 
for substitution of the heirs of Bibi Kulsum 
was made out of time aod that the suit, 
therefore, had abated, and ho held that as 
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the substitution bad been made in the 
appellate Court the present petition for 
amendment was merely a formal one and 
was not out of time. 

This application is now made against the 
order of the Munsif, and it is argued, th^fc 
no steps having been taken within time to 
substitute the legal representatives of Bibi 
Kulsum in the Munsif's Court, the suit 
was barred. The point taken in this case 
has been that the appeal was nob an appeal 
arising out of the suit but out of the in¬ 
junction in connection with that suit, and 
therefore the aotion taken before the Dis¬ 
trict Judge would not satisfy the require¬ 
ment to make such substitution within 
time before the Munsif. The case, however, 
is governed by the decision of the Privy 
Council in Brij Indar Singh v. Kanshi 
Bam (1). There it was held that the 
introduction of a plaintiff or a defendant 
for one stage of a suit is an introduction 
for all stages even if it bo made on appeal 
from a mere interlocutory order The de¬ 
cision of their Lordships of the Privy Coun¬ 
cil meets the contention of the petitioner 
and it is clear therefore that the applica¬ 
tion must be rejected with costs : hearing 
fee two gold mohurs. 

Bucknill, J .—I agree. 

Application dismissed. 


(1) (1917) 45 Cal. 94=44 I. A. 21« = 38 M. L. J 
43*-22 M. L.T. 362=6 I. W. 692 = 126 P W. R* 
1*17=15 A.Tj. J. 7/7 = 19 Bom. L. R. 366=8 Pat. 
L W. 31:1=26 G L J. 57-2=194 P. R. 1917=42 
I. C. 43= (1917) M. W.N. 811=22 C. W. N. 169 = 
127 P. L. R. 1917 (P.C.). 
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Dawson Miller, C. J. and Foster, J. 

Ramjanam Singh and another— Defen- 
dants-Appcllants. 

v. 

Khub Lai Singh and others— Plaintiffs- 
Rerpondents. 

Mis. F. A. No. 233 of 1924 decided on 
19th June 1924, from the order of tho List. 
Judge, Dharbhauga, dated 22nd June 1923^ 

* Civil Fro. Code , S. 11 and 0. 2. R. 2 _Future 

inesne prrfus net claimed in suit for possession — 

Subsequent suit for such mesne-prof its is not bar- 
red. 

Where, in a suit for possession, future mesne 
profits have not been claimed, a subsequent suit 
for the same is not barred as both in S. 11 as well 
as 0. 2 R 2, the issues and claims referred to are 
those arising out of the oause of aotion and not 
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those arising out ot some possible future oause of 
aotion. [P. 147, C. 2.] 

S. N. Boy —for the Appellants. 

J. P. Singh —for the Respondent, 

Dawson Miller, C. J. —The suit out of 
which this appeal arises was instituted on 
the 31st May 1922 by the plaintiffs claim¬ 
ing from the defendants mesne-profibs 
in respect of an occupancy holding from the 
1st June 1919 to the 21st January 1922 as 
well as ths price of certain tress cut down 
by the defendants. A preliminary point 
was taken at the trial that the suit was 
barred by res judicata, the question of the 
plaintiffs' right to mesne-profits from these 
defendants in respect of this property 
having been determined in a previous suit. 

The Munsif before whom the case oame 
for trial took the view that the suit was 
barred. 

On appeal the learned District Judg9 of 
Darbhanga reversed the decision of the 
Munsif and directed the case to proceed 
and an investigation to be held as to the 
amount of mesne-profits due. 

It appears that the plaintiffs were the 
landlords of the holding in question, which 
had been purchased by the defendants some 
time in the year 1915. Subsequently the 
» landlords sued for possession from the 
defendants on the ground that they were 
mere trespassers, the holding in question 
being non-transferable without their con¬ 
sent. In that suit in addition to possession 
of the property they claimed also 7nes?ic- 
profits. The claim with respect to mesne- 
profits was put thus. In paragraph 8 of the 
plaint in that suit, after stating the value 
of the property in dispute and the amount 
of the Court-fee payable thereon, they 
further state that the sum of Rs. 5-4 0 was 
the Court-foe on account of Rs. 69 mesne- 
pyofits on a rough calculation and in their 
prayer they claim in addition to possession 
of the property that the Court may be 
pleased bo pass a deoree for mcs7ic profits in 
favour of the plaintiff and tho defendants 
4th party, the defendants’ 4th party being 
some of their co-sharers who had not joined 
as plaintiffs, and that after passing the 
decree the amount of mesne-profits may be 
ascertained and then they undertake to pay 
the deficit amount of Court-fee upon the 
mesne-profits as calculated, if there should 

be a deficiency. 

In that suit, the Court awarded the plain¬ 
tiffs’'possession of the property, hub the 
judgment* and the deoree were absolutely 
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silent as to mesne-profits . No mention is 
made apparently in the judgment as to 
mesne-profits and no determination is oome to 
expressly upon the question of whether the 
mesne profits were recoverable or not. There 
was an application in review from that 
decree filed by the plaintiffs asking tber' 
learned Judge who decided the suit to amend 
the judgment by introducing into it a clause 
about the mesne-profits but he refused to 
do so and it seems to me obvious that he 
had no power, on an application in review, to 
deal with a fresh matter, which had never 
been put before him at the trial and for 
which so far as I can see, there was no 
reason justifying the omission. 

The matter went on appeal to the High 
Court and the High Court remanded the case 
for re-hearing, nob on the question of mesne- 
profits , bub for other reasons. When the 
case went back again on remand, again 
some mention was made about the mesne- 
profits but the learned Judge who re-heard 
the case on remand simply Btated that he 
refused, upon this point, to interfere with 
the decision of his predecessor and there 
the matter stood. 

In the present suit the claim of the 
plaintiffs is for mesne-profits from the 1st 
June 1919 up to the 21sb January 1922, 
that is for the mesne-profits for three 
years prior to the suit except that there is 
no olaim apparently for the period between 
the 2l6t January and the 31st May 1922 
when the plaint was filed. The period for 
which mesne-profits are claimed in the 
present suit, it will be observed is a^eriod 
subsequent to the institution of the pre¬ 
vious suit. The first question which arises 
for detormiuation is whether these mesne- 
profits which were the profits accruing after 
the institution of the previous suit were 
in fact olaimed in the previous suit be¬ 
cause if they were not then it seems to me 
quite clear that there could be no question 
of res judicata arising here because the 
previous suit can only be conclusive of 
questions arising between the parties 
which were raised in that suit or which 
ought to have been raised or arose out of 
the same cause of action. I have already 
referred to tbe plaint in the previous suit 
and tho conclusion I have come to on read¬ 
ing that plaint is that there was no olaim 
whatever for future mesne-profits. If that 
is so, then it seems to me that that deter¬ 
mines the question and that the learned 
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District Judge in appeal was right in over¬ 
ruling fche decision of the trial Court and 
sending the case back for re-hearing. 

The argument which has been put be¬ 
fore us on behalf of the appellants is 
based upon the construction of Section 11, 
O. II, r. 2 and O. XX of the Civil Proce¬ 
dure Code. Shortly the argument is this : 
that the plaintiffs were entitled in the pre¬ 
vious suit to claim mesne-profits not only 
for the period ending with the institution 
of the suit but for the subsequent period up 
to the delivery of possession or up to three 
years from the date of the decree, which¬ 
ever might be shorter and either that they 
did claim such profits, a point which 1 have 
already Btated I find against them, or that 
if they did not that they were entitled to 
and if they failed to claim such relief as 
they were entitled to and the judgment 
was silent upon the question it must be 
taken that the point was decided against 
them and they cannot raise it in a subse¬ 
quent suit. Section 11 provides that “ No 
Court shall try any suit or issue in which 
the matter directly and substantially in 
issue has been directly and substantially in 
issue in a former suit between the same 
parties.” It is clear that in 60 far as 
future mesne-prolits were concerned, that 
was not a matter direotly and substantially 
in issue or indeed in issue at all in the 
previous suit bub Explanation V of that 
Section is relied upon and it says. “ Any 
relief claimed in the plaint which is not 
expressly granted by the decree, shall, for 
the purposes of this section, be deemed to 
have been refused.” Again that part of 
the seotion is of no avail in the present case 
unless the claim to future mesne-profits 
was a part of the relief claimed in the 
plaint. But, it is said, that with that sec¬ 
tion one must read O. II, r. 2 which pro¬ 
vides :—• 

“ (1) Every suit shall include the whole of 
the olaim whioh the plaintiff is entitled to 
make in respeot of the oause of acbnn ; but a 
plaintiff may relinquish any portion of his olaim 
m order to bring the suit within the jurisdiction 
of any Court. 

(2) Where a plaintiff omits to sue in respeob 
of* or intentionally relinquishes, any portion of 
his claim, he shall not afterwards sue in respect 
of the portion so omitted or relinquished. 

(8) A person entitled to mo-e than one relief 
in respect of the same cause of aolion may sue 
for all or any of suoh reliefs ; but it he omits, 
except with the leave of the Court, to sue for 
all.euoh reliefs, he shall not afterwards sue for any 
relief bo omitted." 


Again, in this Ordor, theroliof referred to 
is the relief arising out of the causo of 
action and this Order does not appear bo 
mo to assist the appellants in this oase 
because it is clear that at the date ot the 
suit no causo oi aotion had accrued for the 
subsequent mesne-profits. But it is con¬ 
tended that the case is covered by O. XX, 
r. 12 which provides that, 

“ (1) Where a suit is for the rooovery of pos¬ 
session ot immoveable property and for rent or 
me ine-prof its, the Court may pass a deoroe— 

(а) for the possession of the property; 

(б) for the rent or mesne-profits whioh have 

accrued on the property during a period 
prior to the institution of the suit or 
directing an inquiry as to such rent or 
mesne-profits ; 

(c) directing an inquiry as to rent or mesne- 
profits from the institution of the suit 
until 

(i) tho delivery of possession to tbo 
decrce-nolder, 

hi) the relinquishment of possession by 
the judgment-debtor with notioe 
to the dcoreo-holder through the 
Court, or, 

(iii) the expiration of three years from 
the date of the docreo, 

whichever event first ocours.'’ 

It is contended that this was a relief 
which was open to the plaintiffs in the 
previous suit and that tho Court was 
bound by its decree to deal with all tho 
reliefs which the plaintiffs were entitled to 
sue tor and if it did nob deal with those 
matters then, under tho former provisions 
of tho Codo to which I havo referred, it 
must be taken that tho Court had decided 
against tho plaintiff s. I cannot accede to 
this view, lb seems to mo quite clear that 
both in Seotion 1L and in O. II, r. 2 bho 
issues and claims there referred to are 
those which arise out of the oause of action 
and not those which arise out of some pos¬ 
sible future cause of action, although for 
the sake of convenience it is provided by 
O. XX, r. 12 that future mesne-pro fits , 
although no causo of aotioD may have 
arisen for suoh, at tho date when tho suit 
was instituted, may bo dealt with by the 
Court lb is nobiceablo that under O. 20, 
r. 12 there is no obligation whatever upon 
the Court to determine any question as to 
tho future mesne profits, lb may, if it likes, 
direct an enquiry as to toe rent or mesne- 
profits from tho institution of the suit until 
the date of delivery of possession or until 
one of the other periods mentioned in the 
rule. Bub if the Court does nob ohoose bQ 
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do so, and there may be good reasons for 
its refusing to exercise its jurisdiction, 
then it seems to me that it cannot be 
said that any question has been decided 
with regard to the mesne-profits , especially 
where they have not been claimed in the 
suit, as here. We have been referred to 
certain cases in the Madras and Allahabad 
High Courts, Doraiswami Aiyar v. Subra- 
mania Aiyar (1), and Mohammad Ishaq 
Khan v. Rustum Ali Khan (2) in which it 
was held that even where future mesne- 
profits had been claimed in a previous suit, 
if the Court had nob dealt with the matter 
at the hearing, this did not amount to res 
judicata and did not bar a subsequent suit 
for those future mesne-profits when the 
cause of action had in fact accrued. The 
Bombay High Court on the other hand in 
the case of Atmaram Bhaskar v. Parash - 
ram Ballal (3) took a contrary view. It is 
unnecessary for us to decide whioh of 
these conflicting views is, in our opinion, 
right, because in both cases the future 
mesne profits had been claimed in the pre¬ 
vious suit whereas in the present suit the 
future mesne-profits , which are the subject 
matter now in controversy, wore not 
claimed at all in any previous suit. In my 
opinion the learned District Judge was 
right and the trial Court was wrong and 
this appeal must be dismissed with costa. 

Foster, J. —I agree. 

Appeal rejected. 

(1) (1917) 41 Mad. 188=33 M. L. J. 693=6 
L. W. 784=22 M. L. T. 484 = 42 I. C. 923= 1317) 
M W. N. 847 (F. B.) 

(2) (191^) 40 All. 232=44 I. 0. 83=16 A. L. J. 
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(3) U920) 44 Bom. 954=58 I. C. 419=22 
Bom. L. R. 982. 
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Jwala Prasad and P'oster, JJ. 

Raghunath Sahai and ethers —Appel¬ 
lants 

v. 

Daroga Sahu and others —Respondents. 

Mis. Civil A. No. 146 of 1922 decided 
on 2nd January 1924 from the order of 
the Sub-Judge, Gaya, dated 26th Juno 
1922. 

(a) Civil Pro. Cede , 0. 21, R. 90 — Onut, oj proof. 
Onus of proving defect in execution sale is on 

party assailing it. 

(b) Civil Pro. Code 0. 21 R. 90— Court disregar¬ 
ding equities in determining order in which pro- 


1925 

perties should be sold , the sale can be set aside 
I or irregularity. 

The deoree-holder haj3 primarily the right to 
ohoose the order in whioh the properties should be 
sold acd the Court ultimately has the right to 
determine the order of the properties to be sold 
according to the equities affecting the parties. 
[P. 150, C. 2 ] 

Where the Court disregards the equities, the 
sale m liable to be set aside for irregularity. 

[P. lol, C. 1.] 

Hasan Imam and Kailaspathi—tor tha 
Appellants. 

Sultan Ahmad , Ragho Prasad and 
Nawal Kishore Prasad II —for the Respon¬ 
dents. 

Jwala Prasad, J.—This is an appeal 
against the decision of the Subordinate 
Judge of Gaya, dated the 26bh June 1922, 
refusing an application of the appellants to 
set aside an auotion-sale under O. 21, 
r. 90. The decree, in execution of which the 
sale took place, was a mortgage-decree. The 
preliminary decree was passed on 7bh July 
1912 and was confirmed on appeal on 4th 
May 1915, It was made final on 16bh 
April 1917, and was amended on 13bh May 
1921. A petition for execution was filed 
on the 2oth May 1921. The amount sought 
to be levied was over fifteen thousand 
rupees. The following properties were 
asked to be sold :— 

(1) Three annas pacca share, equal to 8 annas 
katcha share, by partition out of 16 annas pro¬ 
prietary interest in mouza Tengara valued at 
its. 3,000. 

(-) One anna out of two annas in the 11 annas 
takhta out of 16 annas proprietary interest in 
mouza Sokanar, eto., valued at Us. 200. 

(3) lhreo annas out of 16 annas proprietary 
interest in mouza Pritampar valued at Ha. 500- 

(4) Two annas out of 8 annas from 16 anDas 
permanent mukarari interest m mouza Bhaus and 
Kharagpur valued at Rs. 3,'300. 

(5) Two annas out of 4 annas from 16 annas 
proprietary interest in mouza Rajhara Asli and 
Dakli together with Chak Chakukats, Nami and 
Benami Tappa Kot, valued at Rs. 4,000, and 

(6) Two anna* out of 8 annas from lb annas 
share in mouza Sikmi together with Chakukats 
Nami and Benami, valued at Rs. 500. 

On 4th November 1921 notice under 
O. 21, r. 66 was ordered to be issued for 
fixing valuation. The valuation of the 
decree-holder was accepted by the Court by 
order, dated the 17th December 1921, the 
objection of the judgment-debtors having 
been dismissed for default. The sale pro¬ 
clamation was ordered to be issued. 

On the 6th March 1922, Saligram, one 
of the judgment debtors, tiled an objection 
under Section 47 of the Civil Procedure 
Code stating that the amount covered by 
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tbe deoree was not due, it having been paid The properties were then sold in the 


off by the judgment-debtors Raghunath 
Sahai and others executing a sale-deed, 
dated the 29th July L917, whereby the 
decree-holders purchased the following pro¬ 
perties of the judgment-debtors :— 

(1) 1 anna 6 pie.-? of rnouea Rajhara ; 

(2) 2 annas of mouza Siktui; 

(3) 2 annas of mouza Nagat; 

(4) 2 annas of mouza Bisram ; 

(5) 1 anna of mouza Bhaur ; and 

(6) 1 anna of mouza Kharagpur. 

This petitiou was numbered Judioial Mis¬ 
cellaneous Case No. 19 of 1922. On the 17th 
March 1922, Daerath Lai, judgment-debtor, 
also bled an objection under Section 47 ot 
the Civil Procedure Code stating that he 
had purchased the entire 8-annas share of 
mouza Bhaur on the 4th November 1921 
for Rs. 8,900 at an auction-sale held in 
execution ol a moitgage-decree No. 147 of 
1921 passed by the subordinate Judge, 1st 
Court, Gaya, in whioh Saligram and others 
were decree-holders, and Ragbunath Sahai 
and others were judgment-debtors (mort¬ 
gagors in the present case] and, therefore, 
he prayed that mouza Bhaur bo exempted 
from the 6alo. He also supported the peti¬ 
tion of Saligram referred to abovo as to the 
decree having been satisfied by the regis¬ 
tered sale-deed, dated the 29th July 1917. 
He further stated that both the villages 
Bhaur and Kharagpur were not oovered by 
the decree. Both the aforesaid Miscel¬ 
laneous Judicial Cases were disposed of 
on the 24th March 1922 by Order No. 
35. The Court held that the satisfaction 
of the decree by means of the registered 
sale-deed of 1917 cannot be recognised and 
that both Bhaur and Kharagpur were 
dearly covered by the decree. On that 
very day Basrath Lai, judgment-debtor, 
then put in a petition praying that 2-annas 
Mukarari share of Bhaur be sold last of 
all, inasmuoh as he had purchased 8-annas 
mukarari share of that village in execution 
of the decree based upon a mortgage. 
Similarly, Saligram pub in a petition pray¬ 
ing that the properties Nos. 1 to 3 be 
sold last. The guardian ad litem of minor 
judgment-debtor applied that the pro¬ 
perties be sold in the order as given in the 
fiale proclamation. The Court passed the 
following order :— 

'‘Let properties Nos. 1 to be sold last and 
Vi 1 age Bhaur be sold after other properties, and 

. ^tition of the guardian of the rniuors be 
rejected and let the bid sheet be sent to the Nazir 
xor sale, and put up on 27th March lt»22 for 


order indicated above. Property No. 1 
was sold for Rs. 9,000 and purchased by 
Murlidhar ; property No. 2, two annas of 
Kharagpur, was sold for Rs. 3,600 in the 
name of Dasarath Lai; property No. 5, 
mouza Rajahara, was sold for Rs. 4,250 and 
property No. 6. mouza Sikmi, for Rs. 750. 
Tho decree was thus satisfied, and hence 
village Bhaur, property No. 4, and Pritam- 
pur, property No. 3, wero nob sold. 

On 22nd April 1922, two applications were 
filed by the judgment-debtors ; Jagatdeo 
Prasad and others filed one objection and 
Raghunath Sahai, Ram Prasad Lai and 
Rameshwar Prasad filed another objection, 
for setting aside the sale under O. 2 l, 
r. 90. These applications were numbered 
Miscellaneous Judicial Cases Nos. 37 and 
3B, respectively. They were hoard to¬ 
gether and disposed of by the order of the 
Court, dated the 2oth Juno 1922. 

The oubordmabo Judge dismissed the 
applications holding that there was no 
material irregularity in publishing or con¬ 
ducting the sale and that the appellanbfailed 
to show that the properties were sold for 
an inadequate price or that the applicants 
sullered any loss or injury from the sale. 
Ihe decision of the (Subordinate Judge is 
assailed in appeal. Nothing has been urged 
before us to show that the finding of the 
Court below that tho appellants failed 
bo piove that the prices fetched were 
inadequate is wrong. Tho onus fco prove 
this was upon tho appellants. The learned 
Subordinate Judge says that tho village 
papers showing realizations irom the villa¬ 
ges sold were nob produced and that this 
would bell against the case of the appellants. 
They also failed to show that the Road 
Cess Return (Exhibit 1J was acted upon. 

As to tho service of the processes, the 
Court below has accepted the evidence 
ofiered on behalf of tho respondents that 
the processes were duly served. Thero was 
no evidence offered by tho appellant of non¬ 
service of the processes. No irregularity has 
also been shown in the service of the pro¬ 
cesses or in publishing the said proclama¬ 
tions. The main contentions have been 
those set forth in grounds Nos. 5 and 9 in 
the Memorandumot Appeal to this Court. It 
i 0 ijhat the Court below should not have 
changed the order of tbe properties to be 
sold without there being any prayer on 
behalf of the decree-holders,” nor should 
lot No. 4 have been split up into two lots, 
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The last objection was disposed of by 
the Subordinate Judge on the 24th of March 
1922 in order No. 35, wherein he held that 
Bhaur and Kharagpur were two villages 
and were distinctly recited in the decree in 
question. There was no appeal from that 
order and it became final. Moreover, the 
order of the Subordinate Judge is supported 
by the decree. This contention, therefore, 
fails. 

As to the other contention that the 
Subordinate Judge should not have changed 
the order of the properties mentioned in 
the sale proclamation, the learned Subordi¬ 
nate Judge says : 

The sale of the properties in another order 
than that given by the deoree-holder appears to 
bave been properly done, as it is admitted that 
these properties had previously been sold " 

It is conceded that there was no special 
direction given in the deoree as to the order 
in which the mortgaged properties were to 
be sold. There was no such direction 
in the mortgage-bond. The properties 
were mentioned in the decree in the order 
in which they happened to be mentioned 
in the mortgage-bond. In the absence 
of any such special direction the decree- 
holder had a right to sell the properties in 
the order he thought best, in order to 
satisfy his decree. This is sottled by autho¬ 
rities and is conceded in ground No. 5 of 
the Memorandum of Appeal wherein it is 
said that the Subordinate Judge should not 
have obanged the order of the properties to 
be sold “ without there being any prayer on 
behalf of the decree-holder.” Mr. Hassan 
Imam refers to the petition for execution 
and the sale proclamations for his conten¬ 
tion that the deoree-holder prayed for 
the sale of the properties in the order 
mentioned therein and, consequently, the 
properties should have been sold in that 
order. To this Mr. Sultan Ahmed answers 
by referring to the proceedings which cul¬ 
minated in Order 36 of the 24th March 
1922. He says that the prayer of Saligram 
and Dasrath Lai for the sale of properties 
Nos. 1, 2, 3, and village Bhaur after the 
sale of the other properties was not object¬ 
ed to by the decree-holder, rather the 
decree-holder accepted the directions made 
by the Court, and in fact he sold the pro¬ 
perties in the order proscribed by the Court. 
Therefore, the decree-holder exercised his 
right to sell the properties in the order in 
which he liked and the appellants, there¬ 
fore, oannot urge that the properties were 


sold in that order contrary to the wishes 
of the decree-holder. 

Mr. Hassan Imam then contends that, in 
determining the order in which the proper¬ 
ties should b3 sold, the Court should have 
looked into the equities in favour of all the 
persons concerned in the oase. Now, refer¬ 
ence has been made to a decision of this 
Court reported in Jatadhari Singh v. BaU 
deo Lall (1). That case seems to lay dowD 
that (1) the deoree-holder has primarily the 
right to choose the order in which the pro¬ 
perties should be sold, and (2j the Court 
ultimately has the right to determine the 
order of the properties to be sold according 
to the equities affecting the parties. Saligram 
was purchaser of properties Nos. 1 to 3 and 
Dasrath Lai was purchaser of Bhaur, one 
of the properties in lot No. 4, in execution 
of the decrees based on mortgages subse¬ 
quent to that on the basis of which the pre¬ 
sent mortgage-decree was passed. They 
were parties to the present decree, being 
subsequent mortgagees interested in the 
equity of redemption. The properties 1 to 
3 and Bhaur purchased by them were 
liable to contribute rateably to the satisfac¬ 
tion of the present deoree. Tho judgment- 
debtors have a right to call upon them to 
contribute their quota of the deoree-dobt 
in proportion to the value of those proper¬ 
ties. It is conoeded that the judgment- 
debtors have this right, but that they 
should enforce it by a separate suit. The 
judgment-debtors would have been saved 
the trouble of a separate action for 
contribution against Saligram and Das¬ 
rath Lai if the Court had not directed 
the properties purchased by them to be 
sold last. The decree-holders in tbeir 
application for execution and in the sale 
proclamations desired the properties to be 
sold in a particular order. When the 
properties were about to be sold Saligram 
and Dasrath Lai prayed for changing the 
order in which the properties were adver¬ 
tised for sale, urging that the properties in 
which they were interested should be sold 
last. The guardian ad litem of the minor 
judgment-debtor objected to it; the other 
judgment-debtors did not. The Court should 
have at this stage considered the equities 
in favour of the judgment-debtors who 
are now by reason of the order of the 
Court being driven to expensive litigation 
for contribution from the properties held 


(1) (1919) 4 Pat. L. J, 207=51 I. 0. 444. 
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by Saligram and Dasrafch Lai. The deoree- 
holder has not appeared before us ; so (he 
being primarily in control of the execution 
sale) his intentions can be gauged only by 
his execution petition. In changing the 
order at a late stage the Court should 
have regard to the equities in favour of 
each particular party involved, especially 
when there were a number of judgment- 
debtors some mortgagors, some transferees 
from the mortgagors, all holding pro¬ 
perties equally liable as security for the 
mortgage-debt. It is said that the judgment- 
debtors other than the minor judgment- 
debtor did not object to the order of 
the 24th March 1922. There is nothing 
to indicate in the order sheet that this order 
was passed in their presence. There is no 
signature of theirs or their pleader’s in the 
order sheet. 


We, therefore, are of opinion that the 
order of the Subordinate Judge of the 24th 
March 1922 was irregular and inequitable, 
and the sale conducted under that order 
was, therefore, irregular. This irregularity 
in the conduot of the sale resulted in sub¬ 
stantial injury to the judgment debtors. 

The question now is what order would be 
equitable in the present case. We had that 
the properties Nos. 2 and 3 and Bhaur have 
not been sold, whereas they should have 
been sold before mouza Kharagpur and pro¬ 
perties N03. 5 and 6 were sold. The sales of 
Kharagpur and of properties No. 5 and 6 
have, therefore, been irregular and have 
caused material injury to the judgment deb¬ 
tors. Those sales are, therefore, set aside. 
Properties Nos. 2 to 6 will now be advertised 
for sale after fresh sale proclamation and 
they will be sold in that order. The sale of 
property No. 1 need nob bo set aside. The 
proceeds of the sale of that property will 
be applied towards the claim under the 
decree. 


The result is that the appoal is partially 
decreed. As the sales of all the villages, 
except that of No. 1, have been set aside, 
the appellants have largely succeeded and 
are entitled to the costs of this Court as 
well as of the lower Court. 

Foster, J. —I agree. 

Appeal decreed partially. 
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Fosteu J, 

Ram Pragash Lai —Defendant-Appel¬ 
lant. 

v. 

Mi. Bhikna Kuer and others —Respond¬ 
ents. 

Appeal from Appellate Deoree No. 992 
of 1921, decided on 7th June, 1923, against 
a decision of Sub. Judge of Muzaflerpur, 
datod the 21st March 1921. 

(a) T. P. Act , S. 123— Attestation. 

Want of attestation invalidates deed of gift. 

(b) T. h. Act , S. 54— Transfer stated to be 
“banazar parwarhh ”—No consideration proved — It 
is gift and not Sale—T. P. Act S. 122. 

A document whioh purports to convey the pro¬ 
perty to another who is to be Malik and it is 
stated that the grant is made banazar panvcirish 
it is a deed of gift only, whore transfer is volun¬ 
tary. Banazar Parwarish only shows motive of 
transferor but not that consideration paseed. 
[P. 152, C 1.] 

S, K. Alitra —for the Appellant. 

Jaduhans Sahzy for L, N. Singh —for 
the Respondents. 

Judgment.— The question that was 
most important in the decision of the appeal 
out of which this second appeal arises was 
whether the plaintiff Musammat Bhikna 
Kuer had a cause of aotion. The previous 
plaintiff was Mnsammnt Sundar Kuer and 
on her death pendente hte the present 
plaintiff was substituted on the ground 
that she was the transferee of the heir of 
M us am mat Sundar Kuer. The defendant 
immediately raised the issue whether 
Musammat Bhikna Kuer had a right to sue 
in that capacity. It is obvious that the 
defendant was competent to raise this issue, 
The plaintiff is suing lor a declaration that 
is hostile to the defendant’s interest and 
the defendant can point to the terms of 
Section 42 of the Specific Relief Act and 
ask that they shall be respected. The 
plaintiff in such a case as this must be one 
entitled to some legal character or to some 
right as to the property, and the defendant 
6 ays “ You must first show that you have 
interest in this property before you can 
move the Court for a decree that will pos¬ 
sibly affect my interest ” for the defendant 
claims to have purchased in auction sale the 
vary land in respect of which the declara¬ 
tions arc being sought in the present suit, 
and the declarations contained in the reliefs 
are directly repugnant to the defendant’s 
alleged title. The plaintiff’s right to sue 
having been challenged she relies upon a 
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document executed by the admitted owner 
of the property of Harbans Sahay. That 
document purports to convey the property 
to Musammat Bhikna Kuer who is to be 
Malik and it is stated that the grant is 
made bcittazar parioarish. In the first Court 
this was held to be a deed of gift which re¬ 
quired attestation under section 123 of the 
Transfer of Property Act, and as the evid¬ 
ence shows that there was no attestation 
effected, the deed was null and void. The 
learned Subordinate Judge in appeal held 
that this was not a deed of gift but a deed 
of conveyance. It is difficult to understand 
what kind of conveyance is meant by the 
learned Subordinate Judge. It cannot be 
a sale, for a sale is transfer of ownership in 
exchange for a price paid or promised ; nor 
does it fit in with the definition of a settle¬ 
ment to be found in the Indian Stamp Act. 
It is an absolute transfer and it appears to 
me to be purely voluntary. The fact that 
it was made banazar parwarish only indi¬ 
cates to me what was the motive of the 
grantor and in my opinion this is a good 
example of the difference between consider¬ 
ation and motive. Here there is no pro¬ 
mise and no act on the part of the donee in 
return for the grant. I hold that the trans¬ 
fer Exhibit 2 is a transfer that falls under 
the definition of gift and that as it was not 
attested in accordance with the previsions 
of section 123 of the Transfer of Property 
Act it is null and void. It follows that the 
plaintiff Musammat Bhikna Kuer has not 
shown any title that would justify her 
coming into Court under section 42 of the 
Specific Relief Act. The appeal must there¬ 
fore succeed, and in view of the faot that 
the defendant is successful on this one point 
it is unnecessary to go into other questions 
raised in the suit. Costs to the defendant. 

Foster, J.— I agree. 

Appeal allowed. 
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Kulwant Sahay, J. 

Shafayet Khan and others —Petitioner 

v. 

The King-Emperor—Opposite Party. 

Criminal Rev. No. 705 of 1923, decided 
on 21st January, lb24, from the deoision 
of the Sessions Judge Gaya, dated 26th 
November 1923. 


Criminal Trial—Trial of cross cases■ 

The simultaneous but separate trials of two 
cross oases of rioting is not bad unless the aooused 
are prejudiced. [P. 153, 0. 1.] 

(b) Penal Cods , S. 147— Charge for of fence with 
o)\e common object will vitiate conviction for 
offence with another common object. 

Where the common object charged was to as¬ 
sault one K, certain accused, who joined the 
unlawful assembly, after K retired, in beating 
some* other persons, oannot be convicted of the 
offenoe charged. [P. 153, C 1.] 

Yunus —for the Petitioners. 

Judgment. —There are five petitioners 
in this case. They have all been convicted 
by the Sub-Divisional Magistrate of Auran¬ 
gabad of an offenoe under section 147, 
Indian Penal Code, and sentenced to six 
months’ rigorous imprisonment. The con- 
viotion and sentence have been upheld by 
the learned Seseions Judge of Gaya on ap« 
peal. 

The first point taken by the learned, 
Counsel for the petitioners is that the con¬ 
viction of two of the petitioners Eradat 
Khan and Rashid Khan is bad in law. The 
prosecution case is that on the 23rd April, 
1923, the petitioners and others formed 
themselves into an unlawful assembly and 
assaulted Khairati Khan at a place near a 
mosque in village Sihuli Dargah. After 
Khairati was assaulted ho cried out for help 
and Nabi Baksh, Rustam and Pheku came 
to his assistance and it is alleged that these 
three persons were also assaulted by the 
members of the unlawful assembly. Khai¬ 
rati lodged a first information before she 
Police on the 23rd April 1923. In this in¬ 
formation he did not name Eradat and 
Rashid as being members of the unlawful 
assembly or as having assaulted him. Nabi 
Baksh lodged another first information the 
next day at 5 P.M. He named both Eradat 
and Rashid as being persons forming mem¬ 
bers of the unlawful assembly. It appears 
that on the 30bh May, 1923, Khairati filed 
a written complaint in Court and in this 
complaint he named seven persons as 
members of the unlawful assembly. 
Amongst these persons Eradat and Rashid 
were not named. Khairati was examined 
as a witness on behalf of the prosecution, 
he being prosecution wituess No. 6. In his 
deposition in Court as witness he names 
the other accused persons bub does nob 
name Eradat or Rashid. It has further 
been contended by the learned Counsel for 
the petitioners that so far as those two peti¬ 
tioners are concerned they did not form 
members of an unlawful assembly with 
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the common object! of assaulting Khairati 
which was the charge framed against 
them. The learned Sub-Divisional Magis¬ 
trate in his judgment finds that Rashid 
joined the assault after Khairati had left 
the place. As regards Eradat he refers 
to the fact that h9 was not named in 
Khairati’s first information and the find¬ 
ing appears to be that Eradat Khan and 
Rashid Khan joined the unlawful assembly 
after Khairati had been assaulted and he 
(Khairati) had left the plaoe and when 
Nabi Bakhsh and others were being 
assaulted. Now, the oharge as framed in 
the Court below was that all the petitioners 
formed members of an unlawful assembly 
the oommon object whereof was to assault 
Khairati. Having regard to the evidence 
in the oase and the finding arrived at by 
the learned Magistrate, it is clear that the 
Charge cannot be sustained so far as Eradat 
and Rashid are concerned. They could not 
be members of an unlawful assembly the 
oommon object whereof was to assault 
Khairati when they did not turn up until 
after Khairati had been assaulted and had 
left the plaoe, and joined the assembly only 
when Nabi Bakhsh and ethers were as¬ 
saulted. It is oiear, therefore, that the 
conviction eo far as Eradat and Rashid are 
concerned must be set aside. As regards 
the other petitioners there is a oloar finding 
that they along with several other members, 
exceeding five in number, did form an un¬ 
lawful assembly with the common object 
of assaulting Khairati Khan and so far as 
they are concerned I see no reason to dis¬ 
turb the conviction or the sentence. 

It appears that a counter-case was insti¬ 
tuted by Erahad Khan, one of the party of 
the petitioners, against the complainant and 
other persons which resulted in an acquit¬ 
tal. Both oases were tried simultaneously 
and the learned Sub-Divisional Magistrate 
says that the two cases were so connected 
together that it was not possible to discuss 
the one and leave out the other. It has, 
therefore, been argued by one learned 
Counsel for the petitioners that the trial 
has been bad in law on acocuut of the two 
oases being tried simultaneously and the 
faots proved in one case being used as evi¬ 
dence in the other case, as was laid down 
m the oase of Sahadev Ahir v. Emperor (1), 
the trial of two cress-oases of rioting and 
grievous hurt almost simultaoocubly but 
separately did not vitiate the trial unless 

(1) (1003-04) 8 G. W. N. 344. 
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petitioners can show some prejudice. In 
this particular case having regard to the 
findings of the learned Sessions Judge, I am 
unable to sav that there has been any 
prejudice to the petitioners on account of 
such trial. As has been pointed out by the 
learned Sessions Judge the only result of 
the two cases being tried simultaneously 
has been that the learned Magistrate has 
examined tho defence in more detail than 
he would have done otherwise. But this 
by itself does not show any prejudice to the 
petitioners. 

It- has next boon contended that the 
petitioners Nos. 1, 2 and 3 ought not to 
have been tried jointly with tho petitioners 
Nos. 4 and 5, as petitioners Nos. 4 and 5 
were not in any way concerned with the 
offence with which the petitioners Nos. 1, 
2 and 3 have been charged. As I have 
already stated the oharge against all tho 
five petitioners was the same, being mem¬ 
bers of an unlawful assembly with the 
common object of assaulting Khairati 
KhaD. Tho petitioners Nos. 4 and 5 are 
now being acquitted because of the finding 
that they did not join the assembly until 
after the assault had already been com¬ 
mitted upon Khairati and Khairati had left 
the place. There in no separate offence 
with which the first three petitioners have 
been charged as can be distinguished from 
the charge against petitioners Nos. 4 and 5, 
and, therefore, there has been no error in 
tho trial of all the five petitioners in a joint 
trial. I would, therefore, sot aside the 
conviction and sentence so far as Eradat 
and Rashid are concerned and affirm the 
conviction and sentence so far as Shafayat, 
Ghani and Amjad are concerned. 

Appeal dismissed partly. 


* 1925 Patna, 153. 

Das, J. 

Sheikh Eamidur Eahman —Petitioner 

v. 

Shahanand Das and others —Opposite 
Party. 

Civil Rev. No. 435 of 1923, decided on 
23th April 1924, from an order of the Sub- 
Judge, Purnea, dated 1st August 1923. 

Civ, Pro.Code , S. 148 — Time fixed for payment of 
costs on payment o' which appeal was accepted 
cannot be extended—Civ Pro. Code , S. 151. 

Where the appellant failed to pay the oosts on 
payment of which only appeal was to be aooepted, 
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the Court ha? no power to extend the time limited 
in the order for payment of the money either 
under S. 143 or 115. [P15i f C. 1 .] 

• fb) Civ. Pro. Code, S. 149— Scope. 

Section 149 only applies to oa c es of Aofcs dene 
hv a party under the provisions of the Code itself. 

[P. 154,0.2.1 

Civ* Pro. Cndc,S. 511 —Scope 

The High Court should not exeroise its power 
o! revision exoept in aid of Justice. TP- 154, 0 2.] 

P. C. Bai —‘for Petitioner. 

9. Hussain , for G. C. Pal —for Opposite 
Party. 

Judcrnnent.— This application is direc¬ 
ted against the order of the learned Subor¬ 
dinate Judge of Purnea, dated the 1st Sep¬ 
tember 1923. The petitioner in this Court 
was the auction-purchaser of certain pro¬ 
perties which were sold in execution of a 
Civil Court decree. The opposite party, 
who is the judgment-debtor, applied for 
setting aside the sale under the provisions 
of O. 21, r. 90 of the Code. That appli¬ 
cation bailed in the Court of first instance. 
On aup Q al the lop.rned Subordinate Judge 
nassed the following order : The result is 
that this appeal is allowed and the case re¬ 
manded to the Court below for a fresh 
trial in accordance with law and in the 
light of these directions indicated above. 
On this express condition that the appel¬ 
lants do pay to the contesting opposite 
party respondents a sum of P 3 . *59 as costs 
within a week, in default therein, this appeal 
shall stand dismissed without further refe¬ 
rence to this Court.’ 

The order was duly signed by the learned 
Subordinate Judge and there is no question 
that it was a good and operative order. It 
is conceded that the sum of ft*. 50 was 
not paid bv the opposite party within the 
time allowed by the Court; hut the oppo¬ 
site party made an application to the learned 
Subordinate Judge, after the oxpirv of the 
period of limitation by the Court, for leave 
to put in the money on the ground that he 
was not aware that the money should be 
filed within 7 days from the date of the 
order of the Appellate Court. The learned 
Subordinate Judgo accepted the excuse pub 
forward on behalf of the onponte nartv 
and exercised the power under Section 148 
of the Civil Procedure Code and expended 
the period for»paving the money into Court. 
He thought that in the circumstances of 

the case he should exercise his inherent 

jurisdiction in the matter. 

Now, I should like to point out that the 
learned Subordinate' Judge had no power 


whatever to exeroise under seobion 148 of I 
the Code. Section 148 provides as follows! 
“Where any period is fixed or granted by 
the Court for the doing of any aofc pres¬ 
cribed or allowed by this Code, the Court 
may, in its discretion, from time to time, 
enlarge such period even though the period 
originally fixed or granted may have 
expired.” Now the doing of the act ic 
this case, namely, paying the sum of ft 3 . 50 
to the petitioner was not the doing 
of an act prescribed or allowed by the 
Code. In these circumstances Sec¬ 
tion 148 has no application whatever. It is 
obvious that Section 148 applies only 
to the case of an act hy the party under 
the Civil Procedure Code . itself, nor in 
my opinion, was there any inherent jurisdic¬ 
tion in the Subordinate Judge bo vary the 
order passed by him on the 23rd July 1923. 

Bub the question is whether I should 
interfere with the order passed by the 
learned Subordinate Judge. It is well settled 
that jurisdiction under Seobion 115 should 
not bo exercised by this Court except in 
aid of justice. The respondents were no 
doubt late in bringing the money into 
Court ; but they were late only by a single 
day, and the ciroumstances show that they 
have a substantial grievance in the way the 
case was tried in the Court of first instance. 
Tn these ciroumstances I do nob think that I 
should interfere in this case, although I am 
clearly of opinion that the order passed by 
the learned Subordinate Judge was wrong. 

I would, therefore, dismiss this appli¬ 
cation but in the circumstanoes of bhe case, 
without costs. 

Application rejected. 


1925 Patna, 154. 

Kulwant Sahay, J. 

TP. J. Watson —Petitioner 

v. 

P. H. Metcalfe —Opposite Party. 

Criminal Rev. No. 680 of 1923, decided 
on 1st February 1924, from the decision of 
the Dipt "Magistrate, Gaya, dated the 8th 
August 1923. 

Criminal Pro. Code , Section 253 (21 — Where con¬ 
vict: on is impossible'the Magistrate can discharge 
the accused even before the date of hearing. 

Under section 253 (2) a Magistrate can dis¬ 
charge an aooused even before the date fixed for 
hearing if the Magistrate is satisfied from the 


1928 


SA0HCH1DANAND S1NUA V. COMMISSIONER op income-tax 


Patna, i 55 


record tbat the acoused oannofc possibly be con- 
vioted of the offence. [P. lf>5, C. 1.] 

B. N. Mitter —for the Petitioner. 

S. P. Yarma —for the Opposite Party. 
Judgment. —This is an application in 
revision on behalf cf the complainant 
against the order of the District Magistrate 
of Gaya, discharging the accused under 
Section 253, clause (.2) of the Codo of Cri¬ 
minal Procedure. 

The complaint which was lodged before 
the Magistrate at Buxar was to the effect 
that the petitioner had sold hia shares in a 
a certain Mill at Gaya to the accused for 
a sum of Rs. 4,000. On the 20th 
November 1922 tho accused gave two 
cheques to tho petitioner, one for Rs. 1,000 
payable on the 21st November 1922 
and anothor lor Re. 3,000 payable on 
the 2nd January 1923 drawn on the 
Chartered Bank of India, Australia and 
China. The case of one petitioner is that the 
first cheque was cashed go the Gth January 
1923, but the second cheque tor Rs. 3,000 
could not be cashed as the accused had no 
money in his account in the bank. I he 
second oheque was dishonoured on the 246b 
January 1923. The petitioner then ser¬ 
ved tho accused with a notice to pay him 
the money, but before the present complaint 
was lodged, the acoused wrote to the peti¬ 
tioner saying that he had changed his bank 
and asking him to return the cheque (or 
Rs. 3,000 and to take a fresh cheque upon 
his new bank. The petitioner, however, 
instead ot taking this new cheque lodged 
his complaint under Section 417 oi tho 
Indian Penal Codo. The case was subse¬ 
quently translerred from the Court oi the 
Magistrate oi Buxar to that el the District 
Magistrate of Gaya. On the 27th July 
1923 the petitioner tiled an application for 
action under Section 0 of Act XV 111 oi 
1891, nameiy, for askingbhe Chatered Bank 
to supply a copy oi the statement of ac¬ 
count ol the accused. The Court there¬ 
upon made an order on the 27th July 1923, 
and on the 8th August 1923 the statement 
oi account was received by the District 
Magistrate irom the Chartered Bank. Ur 
receipt oi this statement oi account the 
learned District Magistrate on tuo btu 
August (ound that the accused had eulhct- 
ent money to pay the seenna cheque lroin 
the 2nd January up to the end ol the 
moQth and that no offence ol cheating 
could possibly be made out against tho 
accused, He accordingly on that date dis¬ 


charged the acoused under ideofciou 253, 
clause (2) of the Code of Criminal Proce¬ 
dure. 

Against this order the petitioner comes 
in revision to this Court, and hit main 
contention is tbat tho date fixed for tho 
case was the 10th August 1923 and thu 
learned Magistiato had no jurisdiction 
to take up and dispose of the case on the 
8bh August 1923. No £ uhfc the date fixed 
in the cu&u was the 10th .August 1923 hut 
under clause* (2) of Section 253 oi flu 
Criminal Proceduiu Code, the Magistrate 
had ample jurisdiction tc make an order ol 
disc! argo h upon the m&'.aj .alG theu before 
him ho was satisfied that no case ol 
cheating could possibly he sueta-ued against 
the accused. Nothing has been shown 
before me by tho learned Vakil for tho 
petitioner as to why this order is without 
jurisdiction. Clause (2) of .Section 253 gives 
the Magistrate ample jurisdiction to make 
th order lor discharge at any stage oi the 
case previous to tho stage referred to in 
ciaur.o (1) ol Saotion 253. On the merits also 
I hud that the disputo between the parties 
appears to be oi a civil nature, and it is not 
desirable to order the proceedings to oon- 
tiuue m the present case. 

ibis application must, therefore, be 
dismissed. 

Bevision rejected. 


1925 Patna, 155, 

Jwaua Prasad and Kulwant 

OaiiaV| JJi 


oac (Ch'danan l binha —Petitioner 

v. 

± tie Commissioner of Income-Tax, Umar 
and Ormsa —Opposite Party. 

Mis. Judicial Case No. 37 oi 1924, 
decided on 18th March 1923. 


i *ci jnu-lax —h- GO— 1 iicihtr nvi.io uin 

io granim ; tc/ahar, InasonuOu opp>riw,H]i itas 
>j iVu/. mOi r o’, iii-’j ana until.i pti'Ui,u, incune can 
Oi, jjiniiji uou^.'ociv tc:,.. /u HAf/iu an Qxusttons 

uj mw metiitlaiiny a T-jiiiUtt tu t/ic j-lufn Court, 


lhj assesste ov-utd l..o bouses, one tu Allah* 
bud sui the other at b.iioe, which were both joint 
ianuly propecue . »*io was taxed ou live income 
from the Lou. c.- alee with his psc^onul income. 
The as.-^ossee’s ^pyneation, icr review ol uio ardor 
or for reference the rligh Court, was relased by 
f o Comiui- .-nor ci Income-Tax an the ground 
that hn bad uo pewar to review bis own order 
and tihtAj uo question ol law uecessit iting a 
reierenoe to the xiign Court atc.-e iu iho case. 
The asses'-ey moved the High Court to ouli uyoQ 
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a oase on the follow¬ 
ing points : — 

1. Whether reasonable opportunity of being 
he3rd was given to the as^essee. 

2. Whether in view of 8. 14, inoome derived 

ae a member of a joint Hindu family can be 

assessed jointly with the aasessee’s personal 
income, 

3. Whether the Commissioner oan review his 
order under S. 33 on sufficient grounds i 

Hrld : that the High Court would be justified in 
calling upon the Commissioner of Income-Tax to 
state a case on all the points. [P. 157, 0. 1.] 

Jayasival —for the Petitioner. 

Order. This is an application under 
Section 66 of the Income-Tax Act, 1922, 
praying that the Commissioner of Inoome- 
IHx he oalled upon to state a case and refer 
it to the High Court for determination. 

It appears that the applicant, the Hon'ble 
Mr. bt Sinha, was assessed with income-tax 
for the year 1923-24 and the usual assess¬ 
ment form was issued on the 25th of May 
1923. lhat assessment was principally 
upon the salary of the applicant as Member 
of the Executive Council, Bihar and Orissa, 
and was made by the Income-Tax Officer 
through whose authority and under whose 
signature the assessment} form was issued. 

On the 12th October 1923, the Commis¬ 
sioner of Income-Tax wrote to Mr. Sinha 
as follows : — 
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further offered to supply any additional 
information that the Commissioner might 
require. 

On the 13th December 1923, the 
Commissioner of Income-Tax wrote to Mr. 
Sinha stating that the annual letting value 
of his house at 7, Elgin Road, Allahabad, 
was ascertained to be Rs. 2,400, and asked 
him to show cause under Section 33 of the 
Indian Income-Tax Act, 1922, bv the 21et 
December, why the said sum of Rs. 2,400 
should not be added to Mr. Sinha’s income 
for the purpose of assessment to income-tax 
and super-tax. In reply to this, on the 20th 
December 1923, Mr. Sinha while “on tour” 
as n oted in his letter, wrote to the Commis¬ 
sioner stating that; he was under the 
impression that all the payments in 
connection with his house at Allahabad 
were made at Allahabad but if the assess¬ 
ment of his Allahabad house was to be 
made at Patna he would have no objection 
to bis being assessed on the value of that 
house. He further stated that he would be 
returning to Patna on the 2nd January, 
1924 when he would write to the Commis¬ 
sioner of Income-Tax definitely on the 
subjeot and that in the meantime he bad 
written to his nephew at Allahabad making 
enquiries about the matter. 


“ I have the hououc to 3ay that your return of 
income for the yoar 1922-2.; does not show any iu- 
oome from house property which 1 understand 
you possess, if my information is correct, l would 
request you to furnish particulars of its bona Jidc 
annual value, by Oofcober 26th.” 

Mr. Sinha thought that the house referred 
to by the Commissioner was his newly 
built house at Patna, and in his letter of 
the 14th October 1923 he explained the 
omission ol house property from the return 
submitted by him as being due to the faot 
that he had removed to his new house only 
on the let of April 1923, previous to which 
he was occupying a rented house. 

The Commissioner in his letter of the 
23rd October 1923 pointed out that the 
properties referred to in his previous letter 
were Mr. Sinha s two houses, one at 
Allahabad and another in or near Simla. 
To this, Mr, Sinha replied on the 8th of 
November 1923, that he possessed a house 
at Allahabad (No. 7, Elgin Road) in which 
his mother and other members of his 
family bad been residing since 1898 ; that 
his 6on has another house at Solon 
which ho has inherited from his maternal 
grandfather. Mr. Sinha in this letter 


Accordingly, on his return to Patna, Mr. 
Sinha wrote to the Commissioner on the 
19th January 1924, as follows :— 

“ In continuation of my letter sent to you from 
9/3, Huogerford Street, Calcutta, dated the 20bh 
Dooember, 1928, I now write to say as the result 
of enquiries made by me that no assessment has 
been reoontly made of my Allahabad house for 
the purpose of income-tax. While this is so, you 
will permit me to add that looking into the law 
and taking into consideration the facts and cir¬ 
cumstances of the case, whioh are not yet fully 
known to you, I am not quite sure that my Alla¬ 
habad house is liable to assessment. In the oir- 
oumstances, it seems to me that it would be in 
the interest of justice if you kindly give me an 
opportunity of stating my viows before you pass 
final orders on the subjeot.” 

To this the Commissioner of Income- 
Tax replied, as per his letter of the 23rd 
January 1924, stating that he had already 
passed final orders in his case on 22nd 
December, 1923 and that he had no power 
to review the order already passed by him. 
The Commissioner added :— 

“ I would, however, point out that when I gave 
you the opportunity tas required by law/ of 
makiL g any representation, yon stated that you 
had no objection to raise except possibly that 
assessment bad already been made in Allahabad/' 
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Thereupon, on fcbe 20bh February, 1924 
Mr. Sinha applied to the Commissioner 
of In come-Tax for review of his order 
or referenoe to the High Court. The 
application of Mr. Sinha was refused by 
the Commissioner per his order, dated 
the 22nd February 1924. The Commis¬ 
sioner held that he had no power 
to review his own order and that no 
question of law arose necessitating any 
reference to the High Court. Hence this 
application before us for asking the Com¬ 
missioner of Income-Tax to state the case 
and to refer it to the High Court for deter¬ 
mination. The referenoe is sought on the 
following points :— 

(а) Whether the Commissioner of Income-Tax 
having once passed an order under Section 33 has 
power to review his own order on c-ufueieafc grounds 
being shown ? 

(б) Whether the requirements of the proviso to 
section 33 (2) of the Income-Tax Aof, in regard to 
giving the petitioner reasonable opportunity of 
being heard,have been complied wilh in this o-i«e? 

(c) Whether, in view of the provision of Seoiion 
14 of the Inoome-Tax Act, income derived is a 
member of a Hindu undivided family can be asse¬ 
ssed jointly with the petitioner's personal income? 

The first point is directed against the 
view of the Commissioner of Income-Tax 
as to his power of reviewing his own order 
passed under Section 33 of the Act. The 
Commissioner in his order refers probably 
to an instruction issued by the Inland 
Board of Revenue, contained in para¬ 
graph 76 of the Income-Tax Manual au 
page 111 (a). The instruction runs as 
follows:— 

“ Tha power conferred by this section as a Com¬ 
missioner caa only be exeroised once in auy parti¬ 
cular case. A Commi sioner who has onoe passed 
an order in connection with any case under 
Section 33 oannot review that order even if h: 
sub-oquently finds that he has mado a mistake in 
passing such order.” 


The order in the present case was passed 
by the Commissioner upon his own initia¬ 
tive, and there is no appeal from his order. 
It is contended by Mr. Jayaswal that unless 


the aggrieved party is allowed to have fcho 

order reviowed by the Commissioner there 
• 

is no remedy left to him and consequently 
the circular should not be allowed to over¬ 
ride the principle that every Couit or 
officer has power to review its or Ins own 
order on being convinced of its or his mis- 
tak'3. Mr. Jayaswal wants the authority 
of the circular to be tested. This is con¬ 
sequently a question of law which must 

be determined by the Court. 


The next question is based upon the pro¬ 
viso to Section 33, Clause (2) of the Aot. 
It is said that no reasonable opportunity 
was given to the applicant of being board 
before the final ordor was passed by the 
Commissioner on the 22nd Deoembor, 1923. 
On the 13th Deoeraber, 1923, the Commis¬ 
sioner wrote to Mr. Sinha intimating him 
the estimated letting value oL b:s house at 
Allahabad and asking him to show cause 
undor Section 33 why that value should not 
be added to his income in order to assess 
additional tax and puper-tax. This letter 
was written from Ranchi and was received 
by Mr. Sinha while on tour. The date 
fixed for the disposal of the case was the 
21st of December, 1923. The letter did 
not stafco the place whore the cause was to 
be shown. On the 20bh December, 1923, 
Mr. Sinha wrote to the Commissioner of 
Income-Tax stating that, he was “on tour” 
and that on his return he would write in 
detail and virtually asked him to postpone 
the disposal oi the matter until his return. 
The matter was disposed of on the 22nd 
December, 1923 alter the receipt of this 
letter oi the 20th December. Mr. Jayas- 
wal contends that no opportunity was given 
to Mr. Sinha of being heard before the 
mattor was disposed of. 

The oiroumefcanoes set-forth above raise 
a question oi law which justifies a refe¬ 
rence by the Commissioner to the High 
Court tor determination of point (6) men¬ 
tioned above. 

The last point is obviously a question of 
law upon which a reference is necessary. 

As to the High Court’s power to call for 
a reference in this case, Mr. Jayaswal has 
referred to the principles underlying fcbe 
decision of their Lordships oE fcbe Judicial 
Committee iD Alco-:k Ashdown & Company, 
Limited v. The Chief Revenue Authority of 
Bombayi 1). He says that; in accordance with 
the order passed on the 22nd Deoember, 
1923 by the Commissioner suo motu under 
Section 33, the Income-Tax Officer revised 
on the ‘Jth January 1924 fcho original 
assessment made by him and imposed an 
additional assessment, of tax upon the value 
cf the house referred fco above. Against 
this additional assessment there could be no 
appeal either under Section 31 or 32 oi the 
Act, particularly when the assessment was 

(11 v. C. ri3-=47 horn. 74i—GO 1. A. i227 

=^5 Bom. L. R. 920=21 a.L.J. 689—11923) M. \V. 
N. 557 —45 M- L. J 592 -33 M. L. T. 267=18 U. 
L.W. 918=4 L. R. P. C. 188=39 C L J. 302 (PC.) 
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made in pursuance of the order of the Com¬ 
missioner under Section ?3. Under Clause 
(1) oi Section 66 the Commissioner could, on 
his motion, refer the questions of law that 
arose in the case for the opinion of the 
High Court. The Commissioner when 
moved by the asseseee to make a reference 
refused to do so. We think that the High 

Court can in the circumstances call for a 
reference. ^ 

Aooordingly, we call upon the Commis¬ 
sioner of Income-Tax to state a case on all 
the three points (a), ( b ) and (c) mentioned 
above, setting forth the facts relating to the 
matters in question, and refer the same for 
the opinion of the High Court. 


1925 Patna, 158. 

Kulwant Sahay, J. 

Bhagaioat Jha and others —Petitioners 

v. 

Emperor — Opposite Party. 

Criminal Rev. No. 641 of 1923, decided 
on 7th Deoember, 1923, to revise a 
decision of the^ S. J., Muzaffarpui 4 , dated 
m the 11th October 1923. 

{&) Penal Code, S. 147~ Looting of crops alleged 
— Boca fide dispute as to land negatives offence. 

Where the common objeot of the unlawful 
assembly ia alleged to be looting of crops, the fact 
that the title to the land is uncertain and that a 
bona fide dispute exists about it, obviates otlenoe 
under 8. 147. [P. 159, C. l.J 

(b) Criminal Trial—Note of identification is evi¬ 
dence only tf proved by the Magistrate holding the 
identification. 

Where a note of test-identifioatvon n uot proved 
by the Magistrate who held the identification and 
full particulars of the identification are not given 
by him the note is no evidence of the identifica¬ 
tion. [P. 159, C. 2 ] 

Ali Imam and S. P. Varma —for fcho 
Petitioners. 

The Government Pleader —for the Crown. 

Judgment. —This is an application in 
revision on behalf of 13 persons who have 
been convicted under Section 147 of the 
Indian Penal Code and some of whom have 
also been convicted under Sections 323 and 
325 of the Penal Code and sentenced to vari¬ 
ous terms of imprisonment. The petitioner 
No. 1 has been convicted under Sections 
147, 323 and 325, Indian PeDal Code, and 
sentenced to four months’ rigorous impri¬ 
sonment and a fine of Rs. 100. Petitioners 
Nos. 2, 3, 6, 8, 9, 10 and 13 have been 
oonvicted under Sections 1^7 and 323 and 


sentenced to two months’ rigorous impri¬ 
sonment and a fine of Rs. 50. Petitioners 
Nos. 4, 5, 7, 11 and 12 have been conyioted 
under bection 147 only and sentenced to 
two months’ rigorous imprisonment. The 
conviction and sentence have been affirmed 
on appeal by the learned Sessions Judge. 
The dispute was as regards certain plots of 
land whioh are diara lands under recent 
accretions on account of the change in the 
course of the river. It appears that 
plots Nos. 1410, 1411, 1412 and 1413 
of the Settlement Map of 1898, whioh is 
Exhibit 8 in the case, form the zirait land 
of the proprietors Jamuna Rai and Pari- 
ohan Rai. The petitioners or at least some 
of them are tenants of the village and they 
have gob their holdings bo the south of 
these plots and there is no dispute as re¬ 
gards plots Nos. 1410, 1411, 1412 and 
1413 belonging to the complainant’s master. 
The dispute is as regards oerbain lands 
which have formed on account of the 
change in the course of the river and whioh 
are recent accretions and are claimed by 
complainant’s master as belonging to him, 
whereas the accused persons claim these 
lauds as belonging to them. The learned Ses¬ 
sions Judge in dealing with the question as 
to whether the lands belong bofche complain¬ 
ant’s master or to the accused, says that it 
is impossible to say whioh of the parties is 
entitled to whioh portion of the acorebed 
land. It appears that there was a dispute 
in the year 1905 as regards the title bo 
some of these plots and it was held that 
the owner of plots 1410 and 1411 did not 
acquire any right bo the accreted land 
which was then in dispute. Now, having 
regard to the finding that it is impossible bo 
say whether the accused or the complai¬ 
nant’s master had any title to the land in 
dispute, it is nob possible to say as to whom 
the ciops alleged to have been looted really 
belonged. Now, the common object of the 
unlawful assembly as stated in the charge 
sheet was to ioob wheat and barley crops 
of complainant s master. When the learn¬ 
ed bessions Judge is unable to say as to 
whether the laud belonged to the complai¬ 
nant's master or not, it is impossible for him 
to say that the orops which are alleged to 
have been looted belonged to the complai¬ 
nant’s master. The charge, as it stands, 
charges the accused ot an offence under 
Section 147 on the ground that they formed 
into an unlawful assembly with the 
common object of looting certain orops 
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belonging to the complainant’s master. 
Upon the findings of tbe learned Sessions 
Judge it is impossible to say whether tbe 
orops did really belong to tbe complainant's 
master. If that is so, tbe common objeot 
fails and the conviction under Seotion 117 
cannot stand. There appears to be a bona 
fide dispute as regards the title in those 
diara lands ; and as regards tbe lauds re¬ 
cently formed by re-formation on account 
of the shifting of the course of the river, it 
is very difficult for a Criminal Court to say 
as to whether the title to the land belongs 
to one* party or to the other, and in tbe 
absence of a title it is not possible 
for the Criminal Court to say that the 
crop* belonged either to complainant's 
master or to the accused. In these 
oiroumstances there cau be no looting 
because there oan be no disbouest motive 
in taking away crops to whioh a party 
asserts a bona fide claim of title. The 
conviction under Section 147 of tbe Indian 
Penal Code must, therefore, fail. 

As regards tbe oooviotion under Sec¬ 
tions 323 and 325 there is no finding in the 
judgment of the learned Sessions -Judge as 
to which of the aooused committed what act 
in order to bring him within the definition 
of offences under Sections 323 and 325. 
Under the circumstances it would have been 
neoeesary to remand the case to the Court 
below for a finding as to which of the 
accused oan be oonvioted under eebions 323 
and 325; but having regard to the nature of 
the injuries and to the nature of the dispute, 
the injuries being very slight 6xoepb in the 
case of one person who has a fracture of 
the ulna, and bo the fact that the petitioners 
have already undergone 27 days imprison¬ 
ment, I do not think it desirable bo order a 
fresh trial. 

Another point has been taken by the 

learned Counsel on behalf of the petitioners 

on the question of identification cf the 

petitioners. It appears that there was, what 

is called a test-identification, that is, during 

the Police investigation a Sub-Deputy 

Magistrate was called and in his presence 

some of the witnesses wore asked to identify 

some of the persons who were suspected of 

having taken part in the offence. The 

Sub-Deputy Magistrate made a report which 
• • 

is in a tabular form with certain headings. 
The first column gives the date oi conducting 
the identification. The second column gives 
the place where the identification was field. 
The third column gives the names of the 


identifying witnesses with note as to whioh 
of the suspects were identified by each wit¬ 
ness. The fourth column contains the names 
of the suspects. The fifth contains mention 
of the place where the suspects were detai¬ 
ned or kept before they were brought out for 
identification. Tbe sixth oolumn gives a 
description of the manner in which the 
identification wa3 effected. The seventh 
column oontains the names of witnesses in 
whoso presence the identification was made 
with their signatures ; and the last oolumn 
contains remarks and signaburo of the 
investigating officers. I am not aware as 
to whether this form of making a report as 
regards the best identification is prescribed 
anywhere in the law. Nothing has been 
shown to me, and from the document on 
the record which purports to be a note of 
the test identification, it is impossible for 
me bo say what ia exactly the nature of the 
report; that is, the persons who are said bo 
have identified certain other persons who 
were suspected, identified tbom as regards 
what ? The document gives no description 
as bo the offence or bo the occurence in 
which the persons suspected are said to 
have taken part. Nowin tho absence of 
the Sub-Deputy Magistrate who prepared 
the report, it :-s impossible to see tho exaot 
meaning of this report. This Sub-Deputy 
Magistrate who prepared the test identifi¬ 
cation note has nob been called as witness 
in this case and it is argued by the learned 
Counsel for the petitioners that this test- 
identification report was not admissible in 
evidence without examining the iSub-Deputy 
Magistrate. I agree with this contention 
and on a mere perusal of this note I am 
constrained to say that it is no evidence of 
identification of the accused persons in tho 
present case. Tiiis identification note was 
chiefly relied on by the Deputy Magistrate 
as well as by the learned Sessions Judge in 
tho present case. There is no doubt men¬ 
tion of other evidence before the Trying 
Magistrate as regards the identification oIf 
the accused. But it is impossible to say as 
to how far the mind of the learned Judge 
was influenced by this note of test-identifi¬ 
cation. However, having regard to the 
fact that convictions under Sections 147, 
323 and 325 have been sob aside it is nob 
necessary to dwell at any length on this 
point. 1 he result is that the convictions 
and sentences are set aside and the tines, if 
paid, will be refunded. 

Convictions quashed. 
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Das and Boss, JJ. 

Sidheswari Prasad Narayan Sinha — 
Appellant 

v. 

Mb. Dulhin Badha Dulari Kuar —Res¬ 
pondent. 

Appeal from Original Order No. 199 of 
1923, decided on 30bh .Tune 1924, from the 
order of the rmb-Judge, Chapra, dated 16bh 

April 1923. 

*(a) Practice (Civil)—Execution Court—Duty of. 

Ifc ia the duty of the Court executing a decree to 
see that parties to the proceedings are properly 
before it. [P 160, C. 2.] 

•(b) Civ , Pro. Code , 0. 1, R. 3— Execution procee¬ 
dings— Judqment debtors' property under Court of 
Wards —If anaqer Court of Wards not made party 
—Judgment-debtor is not properly represented.. 

If the property of the judgment-debtor is under 
the Court of Wards the ward (judgment-debtor) is 
not properly before the Court if the Manager of 
the Court of Wards is not made a party to the 
proceedings. [P. 160. 0. 2.] 

Sambhu Saran —-for the Appellant. 

Sultan Ahmad —for the Respondent. 

Ross, J. —-This is an appeal against an 
order of the Subordinate Judge of Chapra 
deciding that an execution was barred by 
limitation against judgment-debtor No. 1, 
the respondent. 

It appears that a preliminary decree in a 
mortgage suit was passed on the 23rd 
March 1910, and that the present application 
for execution was made on the 12th of 
May 1922. The respondent in her objections 
took two grounds ; first, that the execution 
petition was not maintainable because she 
had not been properly made a party bo the 
execution case; and, secondly, that the 
deoree was barred by limitation. It is conce¬ 
ded that no final decree was passed in the 
suit. Therefore if any decree is being ex¬ 
ecuted, it must be the preliminary decree. 
Now a preliminary decree in a mortgage 
suit is nob capable of execution. Whether 
that which is incapable of execution 
becomes capable of execution by reason 
of the objection nob having been taken 
at an earlier stage is a matter as to 
which I express no opinion. But at the 
best, it must be the date of the preli¬ 
minary deoree from which time is to be 
calculated ; and, in that oase, the present 
petition for execution is clearly barred. 

It is argued that this is a decree for the 
payment of money at a certain date and 


that under Section 48 (1) ( b) twelve years 
ought to be calculated from that date. 
The answer to this is, first that the decree 
is not a decree for the payment of money, 
bub a mortgage decree which is vitally dis¬ 
tinct from a money deoree ; and, secondly, 
that it is nob a decree for the payment of 
money at a certain date. The period of 
grace fixed by the mortgage deoree is not a 
certain date fixed for the payment of 
money. 


Then it is argued that the appellant could 
have shown that the present application for 
execution was in continuation of the last 
execution, if the question had been raised. 
The question was raised in the respondent’s 
objection ; and, in any case, it was for the 
appellant, who was clearly out of time, to 
show that his application for execution was 
maintainable. With regard to the objection 
that the preliminary deoree is nob capable 
of execution, this objection failed in the case 
of the other judgment-debtors and suc¬ 
ceeded in the case of the present respon¬ 
dent ; because it was held, that she being a 
ward under the Court of Wards, was not 
properly represented in the execution pro¬ 
ceedings and was therefore entitled to raise 
the point now. The learned Vakil for the 
appellant argued that this part of the deci¬ 
sion was wrong, because the question was 
raised in the trial itself and it was hold nob 
to have been shown that the property which 
was the subject of the mortgage had been 
taken charge of by the Court of Wards. 
The question at issue in the original trial 
was as to the maintainability of the suit. 
The order of the Board of Revenue decla¬ 
ring the respondent to be incompetent to 
manage her own property directed that the 
said properby be taken charge of and 
managed by the Court of Wards. Prima 
facie, therefore, the properby in suit was 
under the Courb of Wards and the respon¬ 
dent is certainly disqualified to manage it. 

It was the duty of the executing Court to 
see that the parties to the execution were 
properly before the Court-; and it is in no 
sense going behind the decree to hold that 
this disqualified proprietor was nob properly 
before the Courb when the manager of the 
Courb of Wards had nob been made party 
to the execution. 

I hold, therefore, that the execution was 
not maintainable against the respondent 
both on the ground that he was not pro¬ 
perly represented and on the ground bhat 
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the application itself was barred by time. 
The appeal must be dismissed with costs. 
Das, J i —I agree. 

Appeal dismissed, 

* 1925 Patna, 161. 

Das and Ross, JJ. 

Eamarayan Pande —Plaintiff-Appel¬ 

lant 

v. 

Suresh Pande and others —Defend ant s- 
Reepondents. 

Appeal from Original Decree No. 103 of 
1921, decided on 28th January 1921, from 
a decision of Sub-Judge, Saran, dated 28th 

April, 1920. 

'Hindu Law.-Joint family— Partition—Dealings 
between parties is a strong evidence in favour of 
the parliliwi—Onus to prove separation is on the 
party asserting it where nucleus of joint family 

property is admitted . 

The oiroutnstftcoe that there have been doaliug3 
between tin parties themselvaq 13 a strong evi¬ 
dence that there has been partition. The question 
of jointnos3 of the members 0 ! the Hindu Family 
is ultimately a question of faot to b9 detormiujd 
on evidence before the Court. But where nucleus 
of joiut family property is admitted the iauid 
oilus of^ proving that separation did take place 
in faot is on the p 3 .rty asserting tint thero was 
separation. The Court may tako into considera¬ 
tion oesftor of oommensality as one of the mat-erg 
in finding out whether there has been separation 
or not But it is not conclusive. [P. 16 1 , C. 2.] 

Sushil MadJidh Midlick aud Sambku 
Saran —for Appellant. 

Naresh Chandra Sinha and Tlarihor 
Prasad Singh —for Respondents. 

Das, J. —This appoal a~ isos out of a suit 
instituted by fcho appellant for partition of 
joint family properties. The defence, which 
has succeeded in the Court bolow, is that 
there was a provious partition and that tie 
plaintiff is not ontitled to a fresh partition 
of the properties. No documentary evidence 
was adduced in the case ; but tho learned 
Subordinato Judge has relied upon the 
testimony o( ono or two of tho witnesses 
produced on behalf of tho defendants and 
has found in favour of the case set up by 
the defendants. The learned Subordinate 
Judge attached considerable value to tho 
faot that, admittedly, there has been a 
eossor ol comLnensality. The view of the 
learned Subordinate Judge may be stated 
m hia own words. He says as follows : 

.. l u !. 3 n ?^ case ol the plaintiff that the par- 
03 Dave boon joint iii every respect, lie admits 
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separation in mesw, whereas the defendants nload 
complete separation, so it is for tho plain tiff more 
or less to show that the parties havo base Joint '* 

With this oonolu^on T am unable to 
aproe. The censor of com mentality i* nr 
doubt one. of tho matter* to be tadcon into 
consideration by the Court when the qnes 
tion in debate before tho Court is whether 
the parties are joint or separate, but it by 
no means concludes tho question. As this 
case must go back to the learned Subordin¬ 
ate Judge, it is desirable to state that the 
question whether parties are joint or sepa¬ 
rate is ultimately a question of fact to be 
determined on the evidence produced before 
the Court. In this oa=o it is admitted that 
Mere is a nucleus of joint family properties 
That being so, the initial onus is noon the 
party who asserts that thero was a separa¬ 
tion and it is for the party asserting the 
separation to prove that tha separation did 
in faot take place. As it is pointed out in 
May ne’e Hindu Law, numerous ciroum- 

tanoes may ho 

“ F6t out as being more or loss eonolusivo of » 
partition hiving taken plane, such as r 8D „ a te 
nod. dwelling, or worship ; separate enjoyment ol 
the property : separate income and expenditure ; 
bu-iness trnisaotnns with emh other and the 

11 kQ 

But ’ as Mr. Mayne points out, "all 

tbese circumstances am merely evidence 

awl not conclusive evidence, of the fact of 

partition. To quote a«ain t’n.a words of 
Mr. Mayne : 


Partition is 


1 , , , , , a new ,tn <w. and whon it is 

hi ought about by consensus of tho members of a 

cj pircsniry they must intend that their oondi 
lion as oo-pateenots shall cease. Tfc i 8 not ,„fR nl v“ f 

that tboy should alter the mode of holdi-c Ihoir 
property They must alter, and intend to alter 
their title to it. I hoy must cease to be joint owners 
and become separate owners A d as, on the one 
hand, theI mere eossor of eomnjen.ality and Bint 
worship, the existence of separate transactions,the 
division of income, or the holding of land in sera 

rate portion*. or * more definition of shams in 
revonuo aid village pacers do rot establish 
partition, .m en such ato s were taken with a 
v ew to partition ; so, on tho other hand, if a 
division IQ status has m fact b.-.on efieoted bet 
ween tne members of tha family, it j, Dol nc ™. 
Sai'y last they snould proceed to a physical 

rVionotf.be particular piece* of their''propertP'' 

(Mayne on Hindu Law and Usage Ninth 
EiUion, page 717). But it ha. ffi SS 

ca out in more than ono case that where 
t-iorc aro dealings between the parties 
themselves, that circumstance may h e 
taken as very strong evidocce in favour of 

U(j view that there has been a partition. 

in this oase, the dispute between tho 
parties arcso during the Survey proceedings 
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and a petition of compromise was filed be¬ 
fore the Settlement Officer which settled 
all the disputes of the parties so far as the 
immoveable properties were concerned. 
That petition runs as follows : “ Your 

petitioners submit that there was a dispute 
between us"—all the names are men¬ 
tioned—“ whioh has been compromised 

in the presence of the punches .that 

both parties should receive half and half of 
all the ancestral properties, zemindari , 
kashtgari , etc., over which we, the parties, 
have possession and occupation and with 
respect to whioh the names of us, the 
parties, have already been entered ; and 
that the names of Mahadeva Pande, son 
of Nandkeshwar Pande, Tapesar Pande, 
son of Abhiram Pande and Suresh Pande, 
son of Ram Yad Pande, be recorded with 
respeot to three-fourths, in equal shares, 
and the name of Har Narayan Pande, 
son of Gopi Pande, be recorded with res¬ 
pect to one-fourth of the zemindari 
bearing tauji No. 4964, in whioh five- 
annas four-pies share has been recently 
purchased. The signature of the punches 
are affixed below. Therefore, these few 
words have been written in the form of 
Sulahnama , so that the same may be of use 
when necessary." Now, the properties to 
whioh this petition refers, are properties 
entered in Sohedule I and properties Nos. 1 
and 2 in Schedule II of the petition of 
compromise. It seems to me that, so far 
as these properties are concerned, there 
has been a complete settlement between 
the parties ; and the learned Subordinate 
Judge should have given effect to this 
petition of compromise. Mr. Naresh 
Chandra Sinha states that the Reoord-of- 
Rights was, as a matter of fact, prepared on 
the basis of this petition of compromise. If 
that be so, and we have no reason to 
doubt that that is so, the plaintiff is still 
entitled to a partition by motes and bounds 
of those properties ; and we are assured 
that there are some properties which have 
been recorded in the joint names of the 
plaintiff and the defendants. So far as 
tauji No. 4964 is concerned, the interest of 
the parties is clearly specified in the peti¬ 
tion of compromise and the plaintiff is 
clearly entitled to a partition by metes and 
bounds of this property. So far as property 
No. 3 in Sohodule No. II is concerned, it is 
pointed out that a stranger is interested in 
this property and it cannot, therefore, be 
partitioned by motes and bounds. With 


regard to the properties in Schedule No. I, 
the partition will be on the basis of the 
Record of-Rights which we accept as oorreot- 
ly defining the rights of the parties. 

I now come to the zarpeshgi bonds whioh 
are set forth in Sohedule II of the plaint. 
The right of the plaintiff to have a parti¬ 
tion of these bonds must depend upon the 
question whether the parties are joint or 
separate. I have already said that the 
learned Subordinate Judge was not correct 
in placing the whole onus upon the plaintiff. 
We think that this question must be again 
determined by the learned Subordinate 
Judge. ' If he oomes to the conclusion that 
the parties are joint, he must direot an 
enquiry in order to ascertain what the joint 
family properties consist of, and he must 
give a share in these joint family properties 
to the plaintiff. This enquiry must be in 
respect of the zarpeshgi bonds set out in 
Sohodule I and the properties set out in 
Schedules III and IV of the plaint. 

I would accordingly allow this appeal, 
set aside the decision of the learned Subor¬ 
dinate Judge and remand the case to him 
for disposal according to the directions 
given in this judgment. Costs will abide 
the result aud will bo disposed of by the 
learned Subordinate Judge. 

Ross, J. —I agree. 

Appeal accepted . 
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Jwala Prasad, A. C. J. and Kulwant 

Sahay, J. 

Hari Saran Singh and others — Plaintiffs- 
Appellants 

v. 

Syed lid. Eradat Hussain— Defendant- 

Respondent. 

Civil Appeal No. 244 of 1923, decided on 
1st August, 1924, from the order of the 
Addl. District Judge of Patna, dated 26th 
September 1923. 

• (a) Civ. Pro. Code , 0. 22, R. 9 —Ignorance of a 
pardhanashin lady's death in a different district is 
excusable where appellant is not guilty of laches— 
Appellant need not always be enquiring to see if 

respondent is dead. 

It is not the duty of the appellant to be on the 
look out and to bo always inquiring as to whether 
the respondent in the appeal is dead or not, and 
if the appellant has done all that is necessary to 
bring tho appeal to hearing, he cannot be punish¬ 
ed for his ignorance of the death whore there are 
no laohes on his part so that it oannot be Bald 
that by the use of reasonable diligenoo, he could 
have oome to know o! tho death/ earlier* Toifl 
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is especially so where the deoeased respondent was 
a pardhamshin lady residing in the interior of 
a different district. [P. 164, 0. 2.] 

•(b) Civil Pro. Code , 0. 43, R. 1 (k)—Order rcjus¬ 
ing to set aside an abatement oj an appeal is appeal- 
able . 

An appeal lies from an order refusing to set aside 
the abatement of an appeal, since O. 22, R. 11 
makes the order apply to appeals. [P. 164, 0. l.J 

Janak Kishore , Bindhyachal Prasad and 
Bajeshwari Prasad —for Appellants. 

Khurshaid Hussain and B . G. Mittra — 
for Respondents. 

Kulwant Sahai, J.—This is an appeal 

against an order of the Additional District 
Judge of Patna dismissing the appellant’s 
appeal pending before him on the ground 
that no application for substitution had 
been made within time as regards respon¬ 
dent No. 2 who had died during the pon- 
denoy of the appeal. He further ordered 
that as the appeal could not proooed in the 
absenoe of the heirs of the deceased res¬ 
pondent the appeal bo dismissed as against 
the other respondents also. 

A preliminary objection has been taken 
by the learned Vakil for the respondent 
that no appeal lies against this order to 
this Court. His contention is that the 
application hied by the appellant beforo the 
lower Appellate Court was an application 
for substitution under Order 22, Rule 4 of 
the Civil Procedure Code and the prayer in 
that application was for substitution of 
the legal representatives of the deceased 
respondents. This application had been 
refused by the District Judge and there is 
no provision in the Civil Procedure Code 
giving a right of appeal to the appellant 
against an order refusing an application for 
substitution. 

The ground taken may be oorreot in so far 
as the form of the application is concern¬ 
ed but we have to look to the substance of 
the application and not merely to the form 
of it. What happened was that the res¬ 
pondent No. 2 Musammat Bibi Amma died 
on the 22nd March 1^23. On the 20th 
July 1923 the Vakil for the deoeased res¬ 
pondent informed the Court that his client 
was dead. This was after the service 
of the notioe of the appeal upon the res¬ 
pondent and after she had entered appea¬ 
rance in the appeal. Thereupon the learned 
Judge made an order to the effect that the 
appellants be informed and they do take 
the necessary steps at onoe. On the IQbh 


September 1923, the appellants filed an ap¬ 
plication beforo the District Judge in whioh 
they stated in paragraph 2, that although 
an order had been made to the offoot that 
they, appellants, bo informed about tho 
death of the respondent no suoh informa¬ 
tion bad been given to them and in 
paragraph 3 they stated that they had 
come to know of the death of the dooeased 
respondent for the first time on the 10th 
September 1923 and by this application 
they applied that respondent No. 1 
who was a relative of the deceased res¬ 
pondent may be direoted to disoloso tho 
name of the heir of respondent 

No 2. As I have said, this application 
was tiled on tho lObh September 1923. 
On the 18th September 1923, tho appel¬ 
lants filed an application for substitu¬ 
tion stating that Mt. Bibi Amma, tho 
deceased respondent, had died leaving 
certain heirs whoso names were set out, 
that the appellant had come to know of the 
death of the respondent on the 10th Sep¬ 
tember 1923 on 3eeing the order of tho 
Court dated the 20bh July 1923, and that 
tho deceased respondent was a pardanashin 
Muhammadan lady and had died at Yusuf- 
pur, in tho District of Muzaffarpur and that 
tho appellants wore residents of Jalalpur, 
P ary ana Phulwari, Distriot Patna and 
therefor^ tho appellants could not ascertain 
tho actual date of the death of the said 
respondent No. 2. This application was 
headed as one under Order 22, Rule 4 and 
the prayer wa6 that tho legal representa¬ 
tives named in the petition may be made 
respondents in place of respondent No 2. 
Now it has been argued that this was an 
application for substitution under Order 22, 
Rule 4 and not an application tor sobbing 
aside the abatement of the appeal under 
Order 22, Rule 9 of the Code of Civil Proce¬ 
dure. Order 43, Rule 1 [k) of the Code of 
Civil Procedure provides for an appeal 
against an order under Order 22, Rule 9 re¬ 
fusing to set aside the abatement or dismis¬ 
sal of a suit and it has been argued by the 
learned Vakil for the respondent that the 
present order which was passed on the appli¬ 
cation for substitution was not an order 
refusing to set aside the abatement or dis¬ 
missal of the appeal. Having regard bo tho 
circumstances of the case 1 am of opinion 
that the application filed on the 18th 
^September 1923 must be treated as an 
application for setting aside the abate¬ 
ment and dismissal of the suit. When a 
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respondent; dies and no application for 
substitution is made within tho period 
prescribed by law, the appeal abates auto¬ 
matically under the provisions of Order 22, 
Buie 4 and tho application which is bled 
after the abatement of the appeal must bo 
an application for setting aside the abate¬ 
ment and then for substitution. No doubt 
there is no prayor in the application bled 
on the 19th September 1923 asking tho 
Court to set a-ide the abatement, bub 
having regard to the nature of the applica¬ 
tion it must be treated as if the appellants 
wanted substitution to be made which 
substitution could only bo made after the 
setting aside of tho abatement and there¬ 
fore, in substance, this application was an 
application fc r setting asino the abatement 
and then for substitution. This was tho 
view taken under similar oirc urn stances in 
the cases of Lachini Nave*in v. Mohammad 
Yusuf { 1) and Bobu Badlu v. Mt. Naraini 
(2). The preliminary objection therefore 
fails and it must, bo held that the appeal is 
an appeal as contemplated by Order 43, 
Rule 1 ( k) of the Civil Procedure Code. 

It has next hern argued that Order 43, 
Buie 1 (/c) refers to an order rofusing to set 
aside the abatement or dismissal of tho 
suit, and not of an appeal, in tho present 
case the order relates to an appeal and 
therefore Order 43, Rule 1 {k) has no appli¬ 
cation to the present caso ; but Order 22, 
Rule 11 provides that in the application ol 
this Order (that, is Order 22j to appeals, so 
far as may be, the word “ suit ” should in¬ 
clude appeal and I aui dearly ot opinion 
that Order 43, rule L \k) would apply to 
the abatement or dismissal of an appeal 
also. 

It has next been argued that if this 
application bo treated as an application for 
setting aside tho abatement and the oider 
of the District Judge bo treated as an order 
refusing to set aside the abatement, then 
the matter should bo sent bacii to the 
learned Judge for consideration of the appli¬ 
cation as an application for setting aside 
the abatement and that an opportunity bo 
given to the respondent bo adduce evidence 
to show that the appellant was aware of 
the death beiore the date alleged ny him. 
Now wo have got before us the petition 
for substitution and for setting aside the 
abatement bled by the appellant supported 

(1) (1920) 42 All. 540=59 I. 0. 903=18 A. L. 

J. 63S. 

*2* (1924) Lab. 424* 


by an affidavit. Wo have also got before 
us the petition of objection filed by the 
respondent in tho Court below supported by 
an affidavit. In the application filed by fchs 
appellant an explanation was given why the 
application could not bo tiled within the 
period limited by law. In the petition of 
objection filed by the respondent there is no 
allegation made to show that the appellant 
was aware or could have been aware of the 
death of tho respondent at any time before 
the date as 6tatcd by the appellant. Tho 
respondents had full opportunity to take 
any objection they liked to tho grounds of 
the application filed on the 18th September 
1923. They contended themselvos with the 
objection contained in their pofcition of the 
24tb September 1923 and they did not 
choose to take any other objections and I 
sco no reason to allow them a further op¬ 
portunity for adducing evidence. As regards 
tho merits of tho case I am clearly of 
opinion that this is a fit case in which the 
abatement should bo set aside. The de¬ 
ceased respondent was a pardanashin lady 
residing in the interior of a different district 
and there is no reason to suppose that the 
appellant was aware of her death' at 
auy time prior to tho 10th fc'eptembei 
19^3, As 1 have already said, notice 

oi the appeal had already been served 
on the deceased respondent and she 
had entered appearance, as is evident from 
the order dated the 30th January 19^3. 
After that it was not the duty of the appel¬ 
lant to be on the look out and to bo always 
enquiring as bo whether the respondent in 
the appeal were alive or dead and if the 
appellant had done all that was necessary 
to bang the appeal to hearing, it was cot 
incumbent upon him to go on enquiring 
every now aod then as to whether tho 
respondents were alive or dead. When the 
appollant came to know of the death he 
was very prompt and within 8 days of his 
knowledge he filed an application for setting 
aside the abatement. There is nothing to 
show than there were any laches on the 
part of tho appellant or that Dy the use of 
reasonable diligence he oould have come to 
know earlier of the death of the respon¬ 
dent No. 2. in the circumstances I am ol 
opinion that the abatement should be set 
aside and the appeal restored and the case 
remitted to tne learned District Judge so 
that he might make the substitution ot the 
heirs of the deceased respondent and pro¬ 
ceed to dispose of the appeal in accordance 
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with law. The costa of this appeal will 
abide the result of the appeal ia the lower 

Court. f 

Jwala Prasad, A. C. J.—I agroo. 

Appeal restored . 
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Maophebson, J. 

Gang a Si ng h —- Go in pi ai n a a t ■• F et i bi o a o r 

v. 

Bambhajan Singh and others —Acoused- 
Opposite Party. 

Criminal Rev. No. 312 of 1924, decided 
on 10th July 1924, irom tho decision oi 
the Sessions Judge, Gaya, dated 31st March 

1924. 

Crim. Pro . Code, S. 439 — A.quital, ran 6& revis¬ 
ed, 6uicni# in exceptional caws—Grave rrr r ^ 
procedure justifies revision but uupropr admission 
oj evidence not essential to the result, does n t. 

The power of iatorturccce ia revision willi tho 
jaJgineat of noquittftl is. gpaiiugly exeroistd 
and ordinarily, only in oases v.hore it is utgeatly 
demanded ia ihe imorests oi justice. Luc it »s 
impossible nor would u b 9 expedient lo oauu- 
oiite any geoeral pricciple- The liigh G-uitii 
will interfere where oircainHuuoes ieqaire it. 
[P. 160, G. 2.J 

The final tepid in the diarj ol aa invesligadug 
officer not cation as a witness t jc tuo proseonti-a 
might be us^d to suggest, means ot laither 
elaoidaUog a pomt which needs clearing up, rut 
only for eluoidatiag by ieg*i evidence. jLu. u-i^g 
the dual report lor the purpose of evidence is 
a legal error, ouoa error caauoii however, j a o.iy 
interference by ihe U'gh Court, lor filing ah le 
an acquittal* An error of procedure ol a gr.-.ve 
character would justify iutoticrcuco oy me li-gli 
Gourt but not a mere error et improper . dmi.-mon 
of evidenoo which was not es.-euiial to a result 
which might have bmu cou.e to indepondcntiy 
of it. 141 Gal. c7d, toil.; IP. n*7» G. l.j 

G, C. Pal anc S, S. Bose —for Petitioner. 
Hasan Imam and T. N. Sakai —foe Op¬ 
posite Party. 

Judgment.—This is an application in 
revision by the private prosecutor to set- 
aside the acquittal of tne opposite party by 
the bessions Judge of Gaya on appeal. 

There is no question that tne High Court 
has power under section 4o9 oi tno Code ol 
C riminal Procedure to set aside an acquit¬ 
tal by a bubordinat-o Court, in nut a lew 
instances tins Court has exorcised tbo 
power and the case of Jitan Dusadh v. 
Damoo Sakoo (l) is an example, But an 
examination oi toosc instances appears to 
indicate that in practice tho exercise of the 

(1) flU 17; 20 0. W. N. 8f 2=1 Pat. L J. 264= 
d7 L C. 619=16 Cl b> J. 161=2 Pat. B- W. 409. 


power has been largely refibricbed to oases 
wbioh have not b9ea tried out. For in¬ 
stance, the case cited dealt with an aoquittai 
uuder saotiou 247 of the Code of Criminal 
Procedure. The practice of tho Court ac¬ 
cords with tho rule laid down by Jenkins, 
G. J., in Faujdar Thakur v. Kasi Ghoudhuri 
(2). That rulo has boon quoted with 
approval by a Bench oi this Court of which 
I was a member in Gulli Bhagat v. Narain 
Singh (3), (Criminal Revision No. 229 
ot 1923) and Dal Singh v. Emperor (4) 
Thus tho power of intorfereno j in revision! 
With a judgment ol acquittal is sparingly 
exercised and ordinarily, only in oases 
where i& is urgently demanded in the inter¬ 
ests oi public justice. j 

But it is not possible nor would it bo 
expedient to lay down general principle. 
The Com t will interfere whore the cir- 
cumstanoes requiro it. And in tho present 
case there is a differentiating considera¬ 
tion which was apparently not present in 
previous ca^es and which may bavo 
induced the Division Bench to issue a 
rule. The acquittal of the ucouaed in the 
boesious Court consequentially nullified 
an order of tne Magistrate under btesion 545 
granting tia&noial compensation to tho pri¬ 
vate prosecutor. 


The tacts necessary fur an appreciation 
ol tno c*&e for tbo petitioner arc briefly as 
ioiiows:—There is a pm.I which is plot 
No. 2 3 ol FatkhauUa luuoiug north and 
Bou-jh between tho Diicarth en ahar ipiots 
No-:. iU to 21 oi PatkhauiiaJ on the west 
and plot No. 23 of Patkbauua and plot No. 
4bJ or Majoauh on tne oaso. idut No. 483 
is north ol plot No. 23. Bast ot plot No. 453 
is plot No. 4o4 aad east ot pioo No. 4 34 is 
plot No. 4db ot thy same Village. Tno natur¬ 
al iiow oi tbo water is south to north. The 
prosecution case was tnat a got a or em¬ 
bankment extended irom the pind east¬ 
ward in the notn^rn p<*E& ot plots Nos. 4o3. 
4 34 and 430, tnu object ot which was to 
hold up the water &o Ghat the da an holds 
to tbo north rnigiiu bo irrigated thereirom, 
and that) tno accused cut ‘25 cubits ot that 
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gera in plot No. 483 near the pind, so that 
the water behind the gera flowed away and 
was lost and thus the supply of water 
for agricultural purposes was diminished. 
The accused denied the existence of any 
suoh gera and asserted on the authority of 
the fard-ab-pashi that the surplus water 
of the ahar flowed by a kanwah (overflow) 
situated in plot No. 21 at the northern 
end of the pind , eastward into plot No. 483 
of Majhauli and then back southward into 
plot No. 23 of Fatkhaulia and then 
eastward. The complainant’s case was 
that that kanwah no longer existed, the 
outlet being by a pakka bhao (opening) in 
the southern end of the pind from the 
ahar into plot No. 23. The acoused con¬ 
tended that the bhao does nob atfecb the 
kanwah , the former beiDg intended to draiD 
the ahar and the latter to discharge the 
surplus water when the ahar is full. 

The Polioe reported the oase to be 
false and the complainant impugned 
the report of the Investigating Sub-Ins- 
peotor. The Trying Magistrate made a 
looal inspection and found a gera exis¬ 
ting in plots Nos. 484 and 486, and it is 
now clear that the gera in these plots as 
well as a broad bandh north of plot No. 23 
do exist, bho formor apparently being 
made after the preparation in 1914 of the 
Survey Map. In his judgment, the Magis¬ 
trate held that the gera had existed for 
some years, that half of the gera across 
plot No. 483 had been out by the acoused, 
and that the opening whioh exists therein 
was not due to kanwah water passing 
through. He oonvioted the opposite party, 
some under Section 430 and some under 
Seotion 430 read with Section 114, Indian 
Penal Code, and sentenced them to fines, 
half of whioh he directed to be given to 
the complainant as compensation under 
Section 545 of the Code of Criminal Proce¬ 
dure. 

In appeal the learned Sessions Judge 
found that the oase for the prosecution was 
not true, and that the appellants did not 
commit the ofi’enoe for which they have 
been convicted. He accordingly allowed 
the appeal and direoted the tines to be 
refunded. 

It is now contended that his judgment 
is vitiated by an illegality patent on the 
face of the judgment in that he made use 
contrary bo law, of the final report of the 
Investigating Sub-Inspector of Police who 
was not examined as a witness. In sup¬ 



port of the contention, reference is made 
to the remarks of their Lordships of the 
Judioial Committee in Dal Singh v. Empe¬ 
ror (4). In reply, Mr. Hasan Imam for the 
opposite party submits that the Judge had 
materials before him on the record and 
came to conclusions thereon on which he 
was bound to aoquit and only tested them 
by a reference to the Police papers. 

The learned Sessions Judge first consi¬ 
dered whether the gera exists and found 
that it did not extend cross the narrow 
strip of land in plot No. 483 up to the pind. 

He pointed out that the Magistrate in his 
inspection note bad merely spoken of the 
g ra at this point as non-existent and con¬ 
tinued. 

“ Obviously the most important witness 
on this point was the Sub-Inspector, who 
enquired into the case, and must have seen 
the place very soon after the ooourrenoe. 
For some unexplained reason he has not 
been examined. If a substantial embank¬ 
ment, described by the prosecution witness 
as thigh-high and three to three and a half 
cubits broad, had just been removed by the 
appellants for a distance of twenty to 
twenty-five cubits, as alleged, the Sub-Ins- 
peotor muBt have seen marks of demolition, 
and, as he has not been examined, I feel 
bound to point out that, in his final report 
he makes the following remarks : “ the 
alleged gera 25 cubits in length which was 
said to have been cub, did not appear to 
have been freshly out, rather it looks like 
a water oourso, through whioh the surplus 
water of the villages Tekra, Madarpur and 
Pafckhaulia ahar No. 22 flows." It appears 
therefore that had the Sub-Inspeotor been 
examined, he would nob have supported 
the prosecution on this important point." 

It would seem, therefore, that a view 
adverse to the prosecution case that a gera 
existed in plot No. 483, suggested itself to 
the Appellate Court because the Investiga¬ 
ting Sub-Inspector had nob been examined 
and that the Court tested that view by 
reference bo an opinion whioh the Sub-Ins¬ 
peotor bad recorded on the point at issue. 

The learned Judge then considered whe¬ 
ther the kanwah still existed and after 
pointing out that on this point also the evi¬ 
dence of the Sub-Inspeotor would have been 
important, he found on the evidence on the 
record that it did exist in piob No. 21. He i 
proceed ed : 

"I find therefore thab the prosecution has 
failed to show that any gera existed in plot 
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No. 483 or that the kanwah had ceased to 
exist or that the ahar no longer drains 
thromgh plot No. 483 as reoorded in Survey ; 
rather it appears to me that the appellants 
are right on all these points.” 

He next pointed out that the band north 
of plot No. 23 did not affect the case as 
the water now flows direct east from that 
point, and found as follows : 

" It is dear therefore that although a 
gera exists in plots Nos. 484 and 486 and 
no doubt holds up a certain amount of 
water for the irrigation of paddy it is con¬ 
fined to those plots, and did not extend into 

plot No. 483.” 

It is obvious that on suoh findings an 
acquittal must follow. But in the final 
paragraph of his judgment the learned 
Judge went on to give further reasons for 
holding that the prosecution oase, as pre¬ 
sented to the Court, was not true. Most 
of them are baaed on the reoord but he 
also again referred to the final report in con¬ 
nection with certain alleged statements of 
proseoution witnesses to the Investiga¬ 
ting Offioer as to which they had ^ been 
cross-examined, and remarked : Here 

again the Sub-Inspector was a necessary 
witness in the oase.” 

I In referring to the final report of tho In¬ 
vestigating Officer for the purposes men¬ 
tioned the learned Sessions Judge erred in 
law. The final report and diaiy of tho In¬ 
vestigating Offioer might be used to suggest 
means of further elucidating points wbioh 
needed olearing up bub only of elucidating 
them by legal evidenoe. Thus the Sessions 
Judge on a perusal of the final report might 
well have examined the Sub-Inspector as a 
witness or directed him to be examined by 
the Trying Magistrate, and in that manner 
his testimony as to what he saw on the 
spot and what was said to him by witnesses, 
would have, subjeot to all just exceptions 
become legal evidenoe. 

I Bub the mere fact that there has been 
an error of procedure is nob by itself good 
ground for setting aside an acquittal. An 
error of procedure of a grave character 
would afford ground for interference bat 
nob a mere error of improper admission of 
evidence, which was nob essential to a 
result which might have been come to 
Iwholly independently of it. Suoh is tho 
|law as laid dowu by their Lordships of the 
Judicial Committee in Dal Singh v. Em¬ 
peror (4) in respeot of a conviction and the 


latter part of ib 1* oerbainly nob less 
applicable to an acquittal. In the present 
case it has been found that the testimony 
of the first independent person who visited 
the plaoe of occurrence has been withhold 
by the proseoution so that an inference as 
to the non-extsbonoe of a gera in plot 
No. 483 may be drawn ; that the proseou¬ 
tion story as to kanwah is false, and that of 
the aooused true; that the entry in the 
Record of Rights as to the course of irri¬ 
gation through plot No. 483 which is in 
favour of defence, has not been rebutted ; 
that there was delay in lodging the first 
information ; and that there is no reference 
therein to the mob of 100 men mentioned 
in the evidence in Court, which fact leads 
to an inference that it is a subsequent de¬ 
velopment in the proseoution oase. These 
findings, nono of which are vitiated by an 
error of law, are when taken in combina¬ 
tion at least as consistent with the truth of 
the defence as with tho truth of tho pro¬ 
seoution story, and clearly the acquittal 
might have been, and from the tenor of the 
judgment apparently would have been 
reached on these considerations indepen¬ 
dently of the inadmissible evidenoe. An 
examination of the record also satisfies me 
that a different result is not probable, if a 
rehearing of the appeal is directed. 

In these oiroumsbanecs, the order of ac¬ 
quittal ought not to be set aside in revision. 
The rule is accordingly discharged. 

Rule discharged . 


lQZS^Patna, 167. 

Ross, J. 

Debi Dayal and others —Petitioner 

v. 

King-Emperor— Opposite Party. 

Criminal Rev. No. 185 of 1924, decided 
on 28th April 1924, from an order of the 
Diet. Mag., Shahabad, dated 12th March 
1924. 

Penal Code , S. 448—Bona Gde claim of right 
negatives offence—Penal Code, S. 441. 

An intent to commit an offenoe or to intimi¬ 
date, insult or annoy any person in possession of 
the property is an essential ingredient of the 
oflenoo of oriminal trespass. Accordingly entering 
a houso under a claim of right is no offence pro¬ 
vided the claim is a bona-fide one. [P. 163, C. 1.] 

Gour Chandra Pal and Nawal Kishore 
Prasad —for Petitioners. 

K. P. Jayaswal —for Opposite Party 
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Judgment. —One Sar3ar Ahir died leav¬ 
ing hie mother Musammat Beradri and his 
widow Musammat Ramrafcia. Musammat 
Beradri was living in hie bouse. There was 
a case in the Land Registration Depart¬ 
ment where Musammat Ramrafcia bad ap- 
nlied for registration of her name in respect 
of the bouse. During the pendancy of that 
case, Ram rati a was brought by the four 
petitioners and nut. into the house of her 
late husband. The petitioners have been 
convicted under Sections 449 and 359 of 
the Indian Penal Code. The Trying Magis- 
trate fined them Re. 15 each under each 
section and the learned District Magistrate 
on nppeal reduced the fine to Rs. 15 each 
in all. The charge under Section 448 was 
that the accused unlawfully entered into 
the house of the oomplainaut, no intent is 
specified in the obarge. The Courts below 
have found that the mother Musammat 
Beradri was in exclusive possession and that 
Musammat Ramrafcia was forcibly implanted 
into the house with a view to strengthen 
h*T position in the Land Registration Court. 
This is the intent that has been found by 
both the Courts, The Trying Magistrate 
pays that 

“ Tt Is quit© probable that Ramkew*! with the 
help of the co-soouscd wanted to push his mistress 
Into the house of her hinbaDd in order to prove 
that she lived in the hou'o of the SartUr and thus 
to bring sueooie to Rarnratia in tho Land Regis¬ 
tration Case." 

The finding of the District Magistrate is 
: n the terms which T have quoted above. 
Mow this intent is not such an intent as is 
specified in Section 441. In order fco cons¬ 
titute criminal trespass there must ho an 
intent to commit an offence or fco intimi¬ 
date, insult or annoy any person in posses¬ 
sion of property. Musammat Ramrafcia 
being tho widow of Sardar Ahir, had a bona 
fide claim fco be in possession of t.ho bouse. 
There is no reason fco doubt tho bona fide of 
the claim that as a widow ?ho would bo en¬ 
titled fco be there. That certain consequences 
followed upon her entry into the house is 
no ground for holding that the intent of the 
accused was r.uch as is defined in section 
441. Musammat Beradri was assaulted in 
the course ol the occurrence ; but it cannot 
reasonably bo supposed that the intent of 
the petitioners was to assault Musammat 
Beradri. Tho finding of the Courts below 
that the entry was made by Musammat 
Rarnratia with a view to strengthen her 
oase in the Land Registration Court is, in 



my opinion, fatal to a conviction under Seo 
tion 448, where the olaim was a bona 
one. 


3eo I 
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With regard to the conviction under Sec¬ 
tion 352, Indian Penal Code, nothing has 
been said on the merits. Tho assault was 
a cowardly one and some sentence must be 
imposed. The difficulty is that the District 
Magistrate has not apportioned the fine bet¬ 
ween the two sections. I would, therefore, 
set aside the fine imposed by the Magistrate 
with the conviction under Section 448, 
Indian Penal Code, and fine the petitioners 
Rs. 10 each, and in default one week's 
rigorous imprisonment, under Soofeion 352. 

Order accordingly . 


1925 Patna, 168. 

JwAf.A Prasad, A. C. J. and 
Kg lwant Saiiay, J. 

TJarqohind Bay and another —Plaintiffs- 
Appollanfcs 

v, 

Keshwa Prasad Singh and others — Da- 
fendants-Respondenfes. 

S. A. Nos. 1019, etc. of 1922, decided on 
5th August, 1924, against the decision of 
the Db. J., Shababad, dated lsb June, 1922. 

(a) Crim. Tro. Cede, Ss. 146 and 146 (4) (6)-— Pro¬ 
visions cf 7 46 differ from provisions oj S. 145 
(G )—Plaintiff going to a Civil Court after attach - 
mint under S. 116 has to show that he has rights in 
the land and he was entitled to possession. 

Provisions of R. 146 differ from those of S. 145 
(0) What tho plaintiff ha* to show to tho Oonrfc 
when ho come* to it after attachment undor 
S. 146 is that he ha* rights in tho land* attached 
and that he ie entitled to possession. Provisions 
of S. 145 differ from those of S 146 (6). S. 145 (6) 
provide* that the Magistrate shall issue an order 
deolarlng a p*r‘y to V»9 entitled to possession of 
tho subject-matter in dispute until evicted there- ^ 
from in duo course of law in case ho decides that 
the party was in possession or should, under the 
fir^t proviso to snb-aeotion 4, bo treated, as being 
in possession, of tho subjeot-mattor in dispute. 

«bl Civil Pro . Code, 0. 17, R. 6— Amendment can 
be allowed in appeal 

An amendment under 0. 17, R. G may be allow¬ 
ed at any slago of the oiee, i-c , even in appeal* 

(o' Pleadings — Pleas and facts constituting them 
should be express. 

Plois should to definitely taken and the facts 
constituting them should be expressly stated. 

(d) Words-'Arnold istak' is an order to lake ^ 
possession. 

An amaldastahh is cot a lease. It does not 
ordinarily create any tenancy right. It is an order 
or hukoomnama to go and tako possession. An 
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amaldastak does not prevail over subsequent 
settlement by the landlord with other tenants. 

P . Dayal, J. Sahay, S. M. Mullick and S. 
N. Roy —for Appellants. 

N. Singh, N N. Sinha , B. B. Saran , 
D. V. F/irnw and S. SaV —for Respondents. 

Kulwant Sahay, J. —These appeals 

arise out of suits brought by the plaintiffs 
for a declaration that thov are kastkars 
in respect of the lands in dispute in each 
case and that the defendants have got no 
right to bring the said lands in their khas 
possession on the strangth of the decree 
alleged by them as proprietors of Naubarar 
or in any other wav. There was a further 
prayer in the plaint to the effecb that it 
may be held that the proceedings taken 
under sec. 146 of the Criminal Procedure 
Cod3 were improper, illegal, null and void, 
and inoperative, and that the plaintiffs are 
entitled to maintain kha* possession. The 
circumstances under whioh the suits were 
brought may he shortly stated as follows: — 
It appears that the lands in dispute are in 
Sbeopur Diar. Originally there was a mahal 
known as Sbeopur Diar Gangbarar which 
was a temporarily settled estate. This tem¬ 
porarily settled estate was measured and 
it was found that there was a formation 
of new lands to the extent of 519 bighas. 
This new reformed land was made a new 
mahal with the namo of Sheopur Diar 
Naubarar and a Government revenue of 
Rq. 1,102 was fixed for this mahal and it 
was settled with the proprietors of Hhoopur 
Diar Gangbarar. This occurred in the 
District of Pallia in the United Provinces. 
Subsequently this mahal was transferred to 
Shahabad for revenue purposes. In 1903 
the Naubarar mahal was pub up for sale for 
arrears of Government revenue and was 
purchased by the Maharani of Dumraon. 
There was, however, a dispute between the 
Maharani and the original proprietors of 
Sbeopur Diar who were known as the 
Sbeopur Babus as regards possession and 
in 1911 a suit was brought by the 
present Maharaja of Dumraon for pos¬ 
session of the o'tate which had been 
purchased at the revenue sale. This 
suit was decreed by the first Court on 
the 22nd January 1916 and possession 
was deliverel to the Maharaja on the 23rd 
April 1916. It is necessary to note that the 
23rd April 1916 corresponds to the 5th 
Baisakh 1323 F. At this time the plaintiffs 
in trie prosenb suit were in possession of 
the lands in dispute and they opposed the 
1926 P/22 


Maharaja in his efforts to take khas posses¬ 
sion. The Maharaja in order to take khas 
possession of the lands which were held by 
the plaintiffs in the present suits granted 
amald istnks to the contesting tenants defen¬ 
dants in the present suits with the object 
that they should bring the lands into their 
possession and dispossess the plaintiffs. 
The amaldastaks have not been produced iu 
these suits hut it is stated that they wore 
granted in Sawan 1323 F., and were for a 
period of one year only. As soon as these 
amaldastafa were granted a dispute cropped 
uo between the tenant-defendants and the 
plaintiffs as regards possession of the 
disputed lands with the result that proceed¬ 
ings under sec. 144 of the Criminal Proce¬ 
dure Code were instituted. In those pro- 
caedings it was found that the crops had 
nob been sown by the tenant-defendants. 
Indeed the Police reported that the first 
party who are the tenant-defendants in 
the present suits and the Maharaja had 
not sown the land and it was not expeobed 
that the first party on the strength of the 
ana'dasta^s from the Dumraon estate 
would go into suoh den of lions ” as the 
Sbeopur Diar is, to take possession of the 
lands, and it is notioeahle that the amalda- 
staks were granted in Sawan 1323 F., after 
the season for cultivation had commenced 
in Joyth or Asarh 1323 F. The result 
was that bho Magistrate made an order in 
the sec 144 proceedings on the 30bh August 
191 j directing the defendants not bo go on 
the lands in dispute. Against the order of 
the Magistrate the defendants came up 
to the High Court and the High Court was 
of opinion that having regard to the cir¬ 
cumstances of the case the proper proce¬ 
dure to adopt was to initiate proceedings 
under sec 145 of the Criminal Procedure 
Code. Accordingly proceedings were initiat¬ 
ed under sec. 145 but the learned Magistrate 
was unable to coroe to a finding as do who 
was in actual possession and accordingly 
by an order dated the 30th April 1917 the 
lands were attached order sec. 146 of the 
Criuvnal Procedure Code. It is to be noted 
that bofo'O the final order was passed at¬ 
taching the lands under section 1-6 the 
Magistrate on the 22ud February 1917 had 
made an order of attachment before passing 
the final order. 

The present suits were instituted iu 
Apiil 1920 with the prayers set out above. 
After written statements had beea tiled, 
the plaintiff's and the Maharaja of 
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Dumraou.whom for the sake of convenience 
we may call the landlord-defendant in 
these suits, entered into a compromise, the 
effect of which was that the plaintiffs were 
granted by the landlord the lands in dispute 
in each of these suits with rights of 
occupan3y therein at a rental of Rs. 7-2-6 
per bigha. There were further stipulations 
as regards the landlord recovering the 
money which had been collected by the 
Magistrate during the period the lands 
wore under attachment as representing the 
usufruob of the lands during the period of 
attachment. When the petitions of com¬ 
promise were filed in these suits the tenant- 
defendants were not willing to let the mat¬ 
ter rest there, ana they showed their inten¬ 
tion to contest the suits. The result was 
that although the matter was compromised 
between the plaintiffs and the landlord- 
defendant the suits were tried at the ins¬ 
tance of the tenant-defendants. 

The learned Subordinate Judge dismissed 
the suits on the finding that the plaintiffs 
had failed to prove any tenancy right 
in the land before the compromise entered 
into after the institution of tho suits. 

There were appeals to tho learned Dis¬ 
trict Judge against the decrees in each case 
made by the Subordinate Judge. The 
learned District Judge has decreed five of 
these suits and dismissed seven with the 
result that wo have 12 appeals before us, 7 
by the plaintiffs and 5 by the tenant-defen¬ 
dants. The learned District Judge has dealt 
with each appeal in a separate Judgment 
but having regard to the view that we take 
in the caBe all the 12 appeals may be dispos¬ 
ed of by one judgment. It is to he noted 
that tho suits were inst'tuted after an order 
of attachment under seo 146 of the Crimi¬ 
nal Prooodure Code. Under seo. 146 the 
Magistrate if ho decides that dcdq of the 
parties was in possession or is unable to 
satisfy himself as to which of them was 
in possession of the subjeot in dispute may 
attach the lands in dispute until a com¬ 
petent Court has determined the rights of 
t.he parties thereto or tho persons entitled 
t d possession thereof The provisions of 
seo. 146 are different fr un the provisions 
of sub-sec. (,6j of see. 145 which provides 
t hat if the Magistrate decides that one of 
the parties was or should under the first 
proviso to sub-eec. (4) be treated as being 
in such possession of tho said subject, he 
shall issue an order declaring suoh party to 
bo entitled to possession thereol until 


evicted therefrom in due course of law. 
What is required of the plaintiff who comes 
to Court after an attachment of lands under 
seo. 146 of the Criminal Procedure Code is 
to show to the Court that he has got rights 
in the lands in dispute and is entitled 
to possession thereof. Having regard to 
what has happened in the present suits it 
is unnecessary for the plaintiffs to prove 
any antecedent right in order to succeed. 
Tf during the pendenov of the suits 
the landlord agreed to let the plaintiffs 
into possession of the disputed lands and 
oonfers rights npon them which would 
entitle them to retain possession of the 
land that would be quite sufficient to 
entitle the plaintiffs to a decree declaring 
their rights to the lands in dispute which 
would entitle them to get the properties re¬ 
leased from attachment made by the Crimi¬ 
nal Court. In the present cases the land¬ 
lord-defendant has by agreement acknow¬ 
ledged the plaintiffs as occupancy tenants 
and has fixed a certain rent and therefore 
the title of the plaintiffs to the lands in 
dispute is complete. The contesting de¬ 
fendants who claim under amaldastaks 
granted by the landlord-defendant in Sawan 
1323 F. do not denv the fact of the com¬ 
promise or the fact that under tho compro¬ 
mise the plaintiffs have acquired a valid 
title under the landlord. What they 
oontend is that before the plaintiffs ac¬ 
quired this title they had already aoquired 
title under the avialdastaks. Now no evi¬ 
dence has been adduced by the defendants 
that the amaldastaks were reallv intended 
to give them any tenancy right in the lands 
in dispute. The amaldastaks have not 
been produced and in their written state¬ 
ments they do not claim any higher right 
than the right bo he on the lands for one 
year which right terminated in any event 
in Sawan 1323 F. which corresponds to 
July 1917, muoh earlier than April 1921 
when the compromise was effected bet¬ 
ween the plaintiffs and the landlord-de¬ 
fendant. The plaintiffs in their plaint 
had stated that the amaldastaks were no¬ 
minal and collusive documents and were 
granted on behalf of the landlord-defen¬ 
dant to his creatures and it was not a 
valid and operative document and did not 
oonfor any title nn the tenant-defendants. 
The landlord-defendant in his written 
statement stated that under the amaldas¬ 
taks the tenant-defendants entered into 
possession of the lands in dispute and 
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brought them under cultivation and grew 
or ops thereon but he does not say that any 
tenanoy right was conferred on tho tenant- 
defendants. The tenant-defendants in 
their written statements merely alleged 
that they took settlement of the lands from 
the Dumraon Estate under amaldastaks 
granted for one year and brought them ‘ 
under cultivation and grew crops thereon. 
Neither the landlord-defondant nor tho 
tenant-defendants state what rights were 
conferred by the amaldastaks. I be facts 
found in tho present oa^es clearly show 
that the amaldastaks were never intended 
to be a real settlement conferring any ten¬ 
anoy right upon the tenant-defendants. 
Having regard to the fact that there is a 
total absence on the sido of the tenant-de¬ 
fendants of anythiugto show that they have 
aoquired any tenanoy rights in the lands 
under the amaldastaks and t>o the fact that 
tho Plaintiffs have admittedly aoquired 
oeoupanoy rights under the compromise 
with the landlord-defendant, I am of opin¬ 
ion that the Plaintifis are entitled to a de¬ 
cree declaring their title as oooupancy ten¬ 
ants of the lands in dispute. According to 
the Defendants themselves the lands were 
sir seraii landB of the landlord and they 
adduced specific evidence on the point that 
the lands were sir zerait lands cl the land¬ 
lord and that they were let into them 
under the amaldastaks. It is a patent 
faot that in Baisak 1323 when possession 
was delivered to the landlord the Plaint¬ 
iffs opposed his taking khas possession. 
Having regard to the fact that the land¬ 
lord was unable to take khas posses¬ 
sion himself and sought the help ol the 
tenant-defendants to grow crops, to the 
fact that as soon as they wanted to go on 
the lands there was a proceeding under sec. 
144 of the Criminal Procedure Code and an 
order was made against them and that this 
wa6 followed by an order for attachment 
under sec. 146 ol the Criminal Procedure 
Code, it is clear that the teuant-dolendants 
never as a matter of faot actually entered 
upon tho land aDd therelore could ecouro 
no tenancy right whatsoever. They wore 
merely agents of the landlord, employed by 
him to take possession on Lis behalf, lu 
this view of the oase the Plaintiffs are en¬ 
titled to succeed. 1 would theieioro decree 
Appeals Noa. 1019, 1044, 1048, 1019, 1050, 
1067 and 1092 which are the appeals by 
the Plaintiffs to this Court and 1 would dis¬ 
miss Appeals Nob. 1041, 1015, 1061, 1158 


and 1221 whioh are the appeals of the 
tenant-defendants. The Plaintiffs tiro 
entitled to their costs in this Court and 
in the Courts below, 

Jwala Prasad, A. C. J. —I entirely 

agreo with my learned brother. I would 
only aid a low werds. It appears tome 
that the Courts below have misconceived 
tho Boopo of the suits and tho defence sot 
up. According to tho Plaintiffs tho tenant- 
defendants to whom amaldastaks were 
granted had no separate oxistenco. The 
lauds were claimed by tho Maharaja on 
tho strength of dakhaldahani (delivery of 
possession) awarded to him in the title suit 
against the proprietors of Sheopur Diar on 
tho 23rd April 1916. His oase was that 
tho lauds were previous to the delivery of 
the 6ame to him in the khas possession of 
tho proprietors of Sheopur Diar as their 
zerait and khudhasht lands aud conse¬ 
quently he was entitled to khas possession 
of tho lands in dispute. The Plaintiffs 
claimed that the lands were notin the 
direct possession of the out-going propriet¬ 
ors and wore in their possession as raiyats 
thereof and consequently tho Maharaja of 
Dumraon on the strength of his delivery of 
possession from tho Civil Court was not 
competent to dispossess them. According to 
tho Plaintiffs the tenant-defendants were 
simply creatures or agents employed by 
bbe Maharaja of Dumraon under oover of 
amaldastaks to recover for him possession 
ol tho properties by ousting tho Plaintiffs 
therefrom. This was tho case expressly set 
up iu para. 14 of the plaint aud the relief 
is therefore direoted against the Maharaja 
himseit whose claim to khas possession was 
opposed upon the strength ol the decree 
obtained by him. That relief is as follows; 
“It may be held that the Plaintiffs are hast - 
kars in respect of the lands in dispute, and 
that the DeiendaUvS have got no right bo 
bring the said lands in their khas possession 
on the stieugth of the decree alleged by them 
as a proprietor of Nuubarar or in any other 
way.’ The Plaintiffs never aooepted the 
tenant defendants as lessees of the pro¬ 
perty. They were simply supposed to be 
tho weapons used by the Maharaja to dis¬ 
possess the Plaintiffs and tho amaldastaks 
never conferred any right such as chat of 
tenant or raiyat. This rebel the Plaintiffs 
accoiuiug to their oase obtained without 
tho necessity of an adjudication by the 
Court by means of a compromise with 
the Maharaja in whioh he aooepted thq 


172 Patna haroobind bay v. keshwa pkasad sing n ( Jwala Prasad , A . G. J.) 1926 


Plaintiffs as his tenants with occupancy 
rights in the lands in question. Therefore 
the moment the compromise was effected 
the Plaintiffs obtained what they sought in 
relief bo. 1 quoted above. The right of 
occupancy conferred by the compromise 
was the only thing they then needed in 
order to get possession of the property 
from the hands of the Magistrate who 
had attached the lands under sec. 146 of 
the Criminal Procedure Code. My learned 
brother has dearly given the meaning and 
scope of an order under that section and 
the time up to which tho Magistrate can 
keep properties in his possession attached 
under that section and that time is in the 
words of the section “ until a competent 
Court has determined the rights of the 
parties thereto or the person entitled to 
possession thereof.” In the Criminal 
Court the parties to the sec. 145 proceed¬ 
ings were the Maharaja as landlord, the 
Plaintiffs claiming as kastkars and the 
tenant-defendants under the amaldastoks. 
These were the parties interested in 
the order made under seep. 144, 14 5 and 
146 and these were the persons interested 
in having their rights determined by a 
competent Civil Court so as to recover khas 
possession of the properties from the 
hands of the Magistrate These were the 
parties in the suits in the Civil Court 
brought by tho Plaintiffs. The Plaintiffs 
set out tboir own right and title in the 
plaint as that of kastkars from before tho 
decree and dakhaldahani of tho Maharaja 
but their real claim was that they were 
oooupanoy tenants of tho laud. The 
Maharaja disclosed his case and ho claimed 
tho laudB as hie sir zerait or bakasht which 
would entitlo him to recover khas posses¬ 
sion of tho properties with the right to 
settle tho same with anybody ho pleased 
Tho tenant-defendants in their written 
statements joined hands with the Maharaja 
and their statements are exactly the same 
as his on the orucial point; vide para. 12 
of the written statement of tho Maharaja 
and para. 5 of the written statement of the 
Defendants in Suit No. 133. Now what 
are the rights claimed by the Maharaja 
and amatdastak- holders in their written 
statements. Their claim is that tho lands 
are sir zerait or bakasht of the proprietor 
and that the tenant-defendants took set¬ 
tlement of the same from the Dumraou 
Kaj under amaldastaks for one year 1324F 
and brought them under cultivation and 


grew crops thereon. The Maharaja's written 
statement is virtually the same though 
slightly changed in the wording in order to 
preserve to himself the right against the 
amaldastak people also and he simply says 
that the amaldastoks were given to the 
Defendants and under the amaldastaks the 
said persons entered into possession of the 
lands. He does not even say that the lands 
were given to them as tenants. Now we 
oan well understand the mind of the Maha¬ 
raja Bahadur. He never cared to oreate 
aDy tenancy right. The Plaintiffs challenged 
not ouly the bona, fides of that document 
but the rights created therein and their 
suits are entirely for the determination 
of tho right of f/ho contending parties 
who were before the Criminal Court 
in tho sec. 146 proceedings. The amal - 
dastaks were the title deeds. That would 
bavo shown what rights were held by the 
tenant-defendants. Ic is curious that 
there is a total absence in tho written 
statements of the tenant-defendants of any 
claim to tenancy in the lands based upon 
their holding lands in the village as sothled 
raiyats. There is even an absenoe of claim 
of a raiyati interest in the lands in suit. 
They were bound to disclose their case and 
their rights. It in not open to them now to 
urge that they had rights of a different 
charaofcer or of a higher character. Under 
the rules of pleading pleas should be defini¬ 
tely taken and the facts constituting the 
pleas should be expressly stated. The Plaint¬ 
iffs’ case was liable to bo attacked on seve¬ 
ral grounds, the most important of which 
was that the tenaot-defendauts bad acquired 
a right of occupancy in the laud or a raiyati 
intoresb. No Buoh right has been olaimed. 
The compromise was arrived at, at a late 
stage after written statements had been 
tiled. The compromise does uot at all alter 
tho situation and does not ontitlo the 
Defendants to change their case set out in 
their written statements. It was opon to 
them before the written statements were 
filed. In the changed circumstances brought 
about by tho compromise tho Plaintiffs 
were no doubt entitled to amend their 
plaint. The learned District Judge says 
that the admission of the proprietor’s right 
to settle the lands was without any pre¬ 
judice, for the Maharaja would not like to 
bavo to declare that he had no right to 
settle tho lands for that might prejudice 
him in connection with other cases in this 
or other diaras. The objeot of tho Plaint- 
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iffa was feo obtain occupancy rights, they 
did obtain that and the fact of the Maha¬ 
raja’s right feo settle did not at all affect 
their case. The compromise therefore en¬ 
titled them to amend their plaint but this 
the Court below refused and the .reason 
given for refusal is not sufficient nor valid 
for under the new Code of Civil Procedure, 
O. 17, r. 6, amendment may be allowed 
at any stage of the case and we have 
allowed amendments even in the appeal 
stage. In the altered circumstances of the 
preseut case amendment should have been 
allowed. Now wheu the Plaintiffs and the 
tenant-defendants only were allowed to 
fight with eaoh other we further think 
that the Courts below were wrong in not 
allowing the Plaintiffs to bring th o jinswar 
papers on the record and use them. How¬ 
ever, these matters do not affect the case 
in the view that wo have oaken of it. In 
the evidence which I have sorubinised 
there is not a word or suggestion relating 
to any title except the amaUlastoks, They 
expressly say that the lands in suit were 
sir zerait of the proprietor. Therefore if 
they had amaldastaks tor a year their right 
to claim the lands as oooupuney or non 
occupancy raiyabs is barred by see. 116 of 
the Bengal Tenancy Act. They held under 
a written lease and alter exp-ryot, the lease 
they were only trespassers, but in this case 
they could not get possession even, and 
before the ploughing season bhoir dispute 
arose and in fact bhoir amaldastaks 
came into existence after the ploughing 
season, and during the sowmg season they 
wore forbidden to go near toe land and 
alter that birnc at tine time of harvest in 
Falgua 1324 F. the lands were attached. 
There was no occasion for them to make 
use ot their amaldastaks. In the absence 
of the doeumoats being producti tho 
Plaiutiffs are entitled to say that tho 
amatdastaks did not create any tenancy 
right but was an order or hookunnama to 
those people to go and take possession for 
considerations which would be shown upon 
them later on. From what I know of 
amaldasta'-.s this is the only moaning. The 
consideration is in tho future and their 
service return to the Raj is in taking pos¬ 
session ot the land. Amaldastaks are nob 
leases. For all these reasons 1 agree with 
the view of my learned brother. The 
decree will be in accordance with bue 
berms of the compromise entered into 
between the Plaintiffs and tho Maharaja 


and against the tenant defendants on con¬ 
test deolariug that the lands in suit arc tho 
occupancy holdings of tho plaintiffs and 
that they are entitled feo possession thereof 
and bo have the attachment removed by 
the Magistrate under sec. 146. On bohaii 
of the Maharaja ol Dumraon, Defendant 
in theso oases, the learned Vakil states 
that he has not contested the claim of the 
Plaintiff a and no costa should bo saddled 
upon him No doubt at one stage he set 
up the tenant-defendants and now he has 
compromised the dispute with the Plain¬ 
tiffs. Lie has now no concern with the liti¬ 
gation between the plaintiffs and tho de¬ 
fendants and there will be no coats against 
him. 

Appeals Nos. 1019, 1041, 1048, 1049, 
1050, 1067 and 1092 allowed. 

Appeals No 3. 1041, 1045, 1031, 1158 
and 1221 dismissed. 
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Dawson Miller, C. J. and Foster, J. 

Magni Ham Hangar and others —Appel¬ 
lants 

v. 

Sridhur Choudhury and others —Respon¬ 
dents. 

P. C. A. No. 5 of 1924, decided on 17fch 
June, 1924. 

* Civil Pro. Code, S 103 (a) amZ (o,— P.efusal to 
appoint a /utiv.r mi x n l come wider S. 103 -a) — 
1 he contingency (in case receiver was appointed) of 
iwj nedvers being app inpd by dijf^rent High 
Courts j r the same jo perty and a conflict of juris¬ 
diction arising iberefr m was held net to invite the 
application oj o’. 10J ;o, 

In a mortgage deed, toe mortgagee was given 
the rigut in the event of suit being tiled, to apply 
for tlio uppointaiont of a Receiver to taka posses¬ 
sion of t’je laud aud tbe died provided that be 
might do that without any further consent ou the 
part of tho nurtgag^r. Owing to oertain compli¬ 
cations due to other legal proceedings, the High 
Court on appeal refused to appoint a Receiver in 
tho mortgage suit bv the mortgagees. 

Held that this was cot a final order within the 
meaning of 8. 103 fa; of C. L* O. 1 he ap¬ 
pointment of a Receiver is in no way a matter 
whioh finally determines the rights of the parties. 
Though but for tho special complications which 
had ari-eu, upon an application being made on 
tho mortgage sun being filed the Court would 
have appointed a Receiver forthwith in thi3 oase, 
the matter is ou6 entirely lot tho discretion of the 
Court ami whichever way the Court decided it 
oertainly does not finally determine any of the 
rights of the parties whioh h»>ve arisen out of the 
mortgage bond. [P. 174, Cl. ‘28 P. 17&> 0. Iff 
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llie fact that a Receiver had already been ap¬ 
pointed by another High Court and that therefore 
11 another Receiver were appointed according to 
the mortgagee’s wishes there would apparently bo 
conflict ot jurisdiction between the two Courts 
and therefore a question would arise as to what 
was to bo done in such contingency was hold to 
be not in itself sufficient to require the exeroise 
of jurisdiction under S. 10 » (o). 2 2 Cal. 928 and 18 
C. L. J«5 l 7 hef. to. [P 175, C. 1.] 

Hasan Imam and S. E. Milter —for 
Appeiiants. 

S. M. Mullick , A. B. Mukherjee and 

N. N. Sen —for Respondents. 

Dawson Miller, C. J.— This is an 
application for leave to appeal to His 
Majesty in Council from a decision of this 
Court setting aside an order of the Subor¬ 
dinate Judge of Dhanbad appointing a 
Receiver of the properties, the subject of 
the suit. 

The suit was a mortgage suit instituted 
by the petitioner against Nil Money Chou- 
dbury and the mortgage whioh was to 
secure an advance of 8 lakhs of rupees 
hypothecated certain property for that pur¬ 
pose. Amongst other terms in the mort¬ 
gage deed it is provided that if default shall 
be made in payment of any instalment of 
interest or if the mortgagor should make 
any breach of any of the covenants and 
conditions to bo performed by him the 
mortgagee shall be entitled to call in the 
whole of the principal and interest not¬ 
withstanding the fact that the date of 
repayment shall not havo arrived and 
in the event of a suit being filed it 
shall be lawful for the mortgagees without 
any further consent on tho part of the 
mortgagor to apply for the appointment of 
a Receiver to take possession oi the mort¬ 
gaged property. Tho property in this case 
was certain coal lauds and collieries. In the 
plaint the plaintiffs claimed in adbibiou to 
their ordinary remedies in a mortgage suit 
that a Receiver should he appointed. 
Before the suit came on it appears that the 
mortgagor Nil Money Choudhury and his 
brother Sridhar Choudhury tho latter not 
being a party to the mortgage bond had 
instituted a suit in the Calcutta High 
Court for dissolution of partnership it being 
contended that they were in partnership 
and that the mortgaged property tho subject 
of tbi6 present suit was part of the partner¬ 
ship assets. In that suit a Receiver was 
appointed and put in charge of the partner¬ 
ship assets. Tho learned Suboroinabe Judge 
of Dhanbad before whom the mortgage 
suit oamo for trial in a preliminary applica¬ 


tion asking for the appointment of a Recei¬ 
ver after discussing at some length the 
questions raised in that application ordered 
a Receiver to be appointed. It should be 
mentioned that before the present suit was 
instituted the plaintiff had obtained leave 
from the Calcutta High Court to add the 
Receiver appointed by that Court as a party 
to tho suit. In the result the Receiver Mr. 
H, N. Mitter who had been appointed 
in the proceedings in the Caloufcba High 
Court was appointed Receiver on behalf of 
the mortgagee in the mortgage suit by the 
Subordinate Judge of Dhanbad. 

Prom thab decision Sridhar Choudhury 
the brother of the mortgagor appealed to 
the High Court at Patna. The appeal was 
heard before a Bench of two Judges who 
overruled the decision of the lower Court 
and set aside the order appointing a Recei¬ 
ver. One ot the grounds if nob the main 
ground for that deoision was that a Recei¬ 
ver having been appointed by the Calcutta 
High Court there would be a conflict of 
jurisdiction if this High Court were to ap¬ 
point another Receiver or even the same 
Receiver in the interests of obher parties. 
Prom thab deoision we are asked for leave 
to appeal bo ills Majesty in Council. 

in my opinion bins was nob a final order 
within the meaning ot seotion 109 (a) of 
the Civil ProofcGure Code, 'lhe appoint¬ 
ment oi a Receiver is in no way a matter 
which finally determines the rights ot the 
parties, lb was pointed out, however, that 
in the present oase the appointment of a 
Receiver was one oi the remedies which the 
mortgagee was entitled to in certain events 
and that his right to suoh appointment was 
a substantive part ot the claim in the 
mortgage suit, l do nod take this view. In 
the clause which deals with the matter in 
the mortgage bond the light that is given to 
the mortgagee in certain events seems to me 
to be practically no more than a right be 
would have without suoh a. clause, Tho only 
right ho is given is, in the ovenb of a suit 
being hied, to apply for tho appointment of 
a Rtceiver to take possession of the ooal 
land and it stipulates that he may do that 
without any further oonEcnb on the part of 
the mortgagor. But in any event it is 
always tor blie Court to say m its discretion 
whether it will appoint a Receiver or not. 
But tor the complications which have 
arisen by the appointment ot a Receiver by 
the Calcutta High Court, in this case 1 bavt 
no doubt whatever that, upon an applioa- 
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filed the Court would have appointed a Re¬ 
ceiver forthwith. Tho matter, however, is 
one entirely for the discretion of the Court 
and whichever way the Court decided it 
certainly does not to my mind finally deter¬ 
mine any of the rights of the parties which 
have arisen out of the mortgage bond. For 
these reasons I do not think that the oaso 
falls under section 109 (a) of the Civil Pro¬ 
cedure Code. 

We have been asked to say, however, 
that the case is of such importance that we 
ought to exorcise our jurisdiction in granting 
leave under section 109 (o) and certify that 
this is a fit case for appeal to His Majesty 
in Counoil. It is true that a question 
arises in this case as to what is to be done 
where there would be apparently a conflict 
of jurisdiction between two different Courts 
if the order were acceded to. I do not 
think, however, that this is in itself any 
sufficient ground for allowing an appeal to 
be carried to His Majesty in Council. It 
seems to me that in the existing circum¬ 
stances the Receiver who is now fully 
aware of the claims of the mortgagee will be 
acting at his peril if he deals with the pro¬ 
perty in any way oontrary to his interests. 
Moreover it is always open to tho mort¬ 
gagor to apply in the proceedings now going 
on in the Calcutta High f'ourt if ho consi¬ 
ders that his interests are in any way being 
jeopardised. In the onlv cases which have 
been drawn to our attention in which this 
matter has been considered namely, the 
case of Chundi Butt Jha v. Pudmanund 
Singh Bahadur (1) and Mahomed Musaji 
Saleji v. Ahmed Musaji Saleji (2), it was 

laid down on both occasions that an applica¬ 
tion such as this asking for leave to appeal 
to His Majesty in Council from an order 
refusing or granting the appointment of a 
Receiver was not such an ordor as fell 
within the provisions of section 109. It 
may be that the present case is somewhat 
unusual and raises questions which have 
nob been determined on a previous occasion 
but at the same time I do not think the 
(matter is one of suoh importance that wo 
ought to exeroise our powers under sec¬ 
tion 109 and grant this application. The 
application should be dismissed with costs. 
Hearing fee 5 gold mohurs. 

Foster, J. —I agree. 

Application dismissed. 

TO (1895) 21 Cal~ 923. 

(2) (1911) 13 0. L. J. 507=10 I. 0. 439. 
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Ross and Sen, JJ. 

Badhe Sahi anl others -Appellants 

v, 

King-Emperor —Respondent. 

Criminal Appeal No. 120 of 1924, decid¬ 
ed ou 14th August, 1924, from tho decision 
of the Sub. Judge, Muzafarpur, dated 23rd 
June, 1924. 

* Penal Code, Ss. 148, 149 and ?01 — Unlaw¬ 
ful assembly— Prosecution failing in give true ac¬ 
count of the offence — Accused need not plead the 
right of piivate defence. 

Whore acoasel are charged as being members 
of an unlawful amenably tho oommou objeob of 
the assembly being to beat a certain person, the* 
in tho absence of proseoutioo presenting a true 
aooount how that, person w.*3 killed it is not 
neooBsary for tho uoouaed to plead private defence 
and show that they had not exceeded that right. 
[P 179,0. l.J 

Aziz and Janak Kishore —for Appellant. 
Asstt. Govt. Advocate and Jadubans 
Sahay —for Respondent. 

Ross, J.—Tho six appellants have been 
sentenced to transportation for life on con- 
viotion on charges under sections 148 and 
302 read with 149 of the Indian Penal 
Code* Tho charge under section 148 was 
that they wore members of an unlawful 
assembly the common objeob of whioh was 
bo beat Munshi Rai, and that they were 
arm^d with deadly weapons. As Munshi 
Rai was killed in the course of the riot, 
there was a further charge under seot-ion 
302 read with section 149 of the Indian 
Penal Code. 

The case for the prosecution is that 
on tho 19th August 1923, two men 
named Ramasis and Saheb Mahto were 
sitting on a Machan in the field of one 
Nepal Mahto one or one and a half 
gharis before sunset. They are residents 
ol Chanaotoli alias Jabangirpur, a vil¬ 
lage chiefly inhabited by Chanaos. Mun¬ 
shi Rai of the neighbouring village Lach- 
miniatola, which is inhabited chiefly by 
Rajputs, and Babhans, w T ae coming from 
village Deokali, where he had gone to visit 
the temple and was returning towards his 
home. When he came near the Machan 
Saheb and Ramas’s asked him to tnko to¬ 
bacco. fie stopped there and took tobacco 
whaioupon Saheb seized him by one of bis 
arm? Ramasis by the other and thirty and 
forty people armed with various weapons 
came trom the adjoining field of Bishun- 
deyal. The appellant Rad he gave Munshi 
Rai a blow with a garansa on his shoulder 
and the appellant Ganga gave another blow 
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with a garansa on his right knee. Mun- 
shi Rai fell and then a cry was raised that 
he wa.3 killed and his assailants dispersed. 

The reason for this ocourrence was that 
the CHanaos had reoently adopted the 
saored thread and this had aroused the re¬ 
sentment of the Rajputs who bad proceeded 
to commit various aots of oppression against 
them ; and a further motive is assigned in 
the fact that Ramasis, who was an em¬ 
ployee of the Sheohar Raj had instituted a 
false rent suit against Munshi Rai in 1326. 

The defence as gathered from the 
written statements of the accused was that 
ever since the Chanaoa adopted the saored 
thread the Rajputs and Bahhana had been 
oppressing them. There had been numerous 
aots of aggression and oppression which 
had been reported to the authorities bet¬ 
ween the 20th of July and the 17th of 
August. A constable and som* Chaukidars 
and Dafadar had been deputed to the 
village to prevent a broach of the peace ; 
and on the 19bh August they were informed 
that the Rajputs were looting the crops of 
the Chanaos on the south and on the north 
of the village. The constable and the 
Dafadars went to the south and were 
unable to prevent the looting. They went 
to the north where they saw some people 
running away and were informed that two 
Rajputs had been killed. 

The case was tried with the assistance of 
three assessors, all of whom disbelieved the 
case of the prosecution that Munshi Rai 
was waylaid. The opinion of the assessors 
was that he had probably gone with the 
other Rajputs to loot the crops of the 
Chanaos and it was in these ciroumsbanoes 
that he received his injuries. All the 
assossors were of opinion that the Chanaos 
were aoting in defence of their orops and 
should be acquitted. 

The learned Sessions Judge disbelieved the 
story of the offering of tobacco to Munshi 
Rai. He did not think that it was necessa¬ 
rily Munshi for whom the Channos wore 
lying in wait but thought that they were 
ready to attack any Rajput who came in 
their way. With regard to the death of the 
second Rajput which had been brought to 
the notice cf the police the learned Sessions 
Judge says that no evidence was given 
about him, nor was his dead body forth¬ 
coming. He was further of opinion that 
there was no evidence that Munshi Rai took 
part in any looting and that there was 
nothing in the evidence to show that the 


accused were aoting in self-defence ; and 
that while the looting on the south of the 
village had been established there was no 
proof of looting on the north. He therefore 
accepted the evidence of the prosecution 
and convicted the appellants. 

The first point that falls to be considered 
is the state of feeling prevailing at the time 
between the Chanaos and the Rajputs. Exhi¬ 
bit B is an information to the police given 
on the 20bh of July 1923 about the break¬ 
ing of the sacred thread of a Chanao by 
certain Rajputs and threats that they would 
loot his house. On the 24th of July a 
Head constable who had gone to the village 
to enquire into certain complaints that 
had been made found an assembly of 500 
Rajputs armed with lathis and other 
weapons prepared to commit disturbance 
over this saored affair. With difficulty ho 
persuaded them not to commit a breaoh of 
the peace and fcbo Magistrate ordered 
proceedings to be drawn up under section 
107 of the Criminal Procedure Code against 
six Chanaos and forty two Rajputs. Ext C 
of the 1st August and Ext. D of the 2ud 
August and Ext. E of the 3rd August are 
to the same effoot as Ext. B. Ext. F reports 
an actual assault on a Chanao by a certain 
Rajput on the 10th August. On the 14th 
and the 15th of August there were occur¬ 
rences of looting crops whioh ended in con- 
viobion. On the 20bh of August a complaint 
was lodged by Ganga, one of the appellants, 
of au occurrence on the 17th of August 
when he was assaulted by Certain Rajputs 
and had his sacred thread broken. This 
event immediately preceded the occurrence 
whioh is the aubjeot of the present oaee. 

The first information was given at mid¬ 
night on the 19th, the Police Station being 
five miles from the place of ocourrence. 
There was therefore considerable delay on 
the part of Rambahadur, the informant, 
who deposed to having witnessed the 
ocouirjuce, before going to the police. 
The explanation that he gave of the 
delay \^as that he bad to coma from a long 
distance and the river was full. Bub this 
explanation is not sufficient and it is not 
complete. He eavs that after the occurrence 
lie had taken the dead body oi Munshi Rai 
east of the Barhamasthan and then he and 
Dbarkhan Rai the nephew of Munshi Rai, 
crossed at the Sugiaghat and went to the 
thana. But from the evidence in the case 
it appears that much more had happened in 
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the interval, as to which the informant was 
silent before the Police. 

As to the actual facts of the occurrence 
the evidence in this case falls into two 
parts. In the first place there is the 
evidence of the Rajput witnesses who all 
tell the same story. That story is, roughly 
speaking, the same as the first information. 
But there is another body of evidence which 
oonsists of the depositions of the constable 
and the dafadar and chowkidars who were 
on duty in the village and it is necessary to 
examine that evidence also in order to 
discover what actually happened. The 
constable sent two chowkidars , Janab All 
and Abdur Rahman to the Police Station 
and an information was recorded at 1 A M. 
on the 20th August 1923 (Ext. fi.) to the 
effect that a little before sunset the Raj¬ 
puts with a view to cut by force the Makai 
crop of the Chanaos collected in a mob 
at Jahangirpur, some towards the south 
and some towards the north. The constable 
and the dafadar and the chowkidars went 
to stop the mob in the southern direction 
and in the meantime they heard that Mun- 
shi Rai of Lachminiatola and a Rajput of 
Gossinpur belonging to tbe mob on the nor¬ 
thern side had been assaulted. By the time 
the constable and dafadar and the chowki¬ 
dars went towards the mob on the north the 
Rajputs had run away with the wounded 
men. Then the chowkidars went to the 
house of Munshi Rai and learnt that the 
wounded Munshi Rai was in his house, but 
his relations said that ho had been attacked 
on his way back from Deokali by SDtne 
Chanaos who had killed him and oaused bis 
body to disappear ; and the relations did 
not allow the chowkidars to go inside the 
house. It wa3 at this stage that these 
chowkidars were dispatched by the con¬ 
stable to the Police station to give inform¬ 
ation. These fact3 have been stated in 
fuller detail by Ramaagar Singh, constable, 
prosecution witness No. 20 . He adds the 
fact that it was Ramaais who informed him 
that the mob had assembled ; and that he 
received the information while he was 
sitting at Saheb Mahto’s door. He further 
said that Saheb Mahto was not at his 
house on the 18th or 19th. As to the loot 
on the south of the village, that has not 
heen disputed on behalf of Crown ; and, 
as to the loot on the north, the constable 
says that he saw that five or seven 
kathas of Makai crop had been out and 
some men were running away. He went to 
1925 P/23 


the house of Munshi and found a lame man 
who denied that a dead body had been 
brought there. Then he sent Janab Ali and 
Abdur Rahman to the Police Station and 
posted chowkidars round the house so that 
the dead body might not be removed. Then 
Rambahadur tbe first informant took him 
inside and showed him the dead body. He 
further added in cross-examination that 
three fields seemed to have been looted at 
the place where the blood was. Tbe crops 
wore partly ripe and partly unripe. This 
evidence is corroborated in all details by 
tbe dafadar Tasihuddin who further says 
that a Rajput of Sundarpur told him that 
Munshi Rai of Lachminiatola and Kodai 
Rai of Gossainpur had been killed by a mob 
of Chanaos. Ho was then deputed by the 
constable to look for the other dead body 
and went to Gossainpur but oould not find 
out what bad become of the body. The 
Chowkidars Tauab and Garib further corro¬ 
borate these witnesses. This is evidence 
offered by the prosecution as true evidence 
and no reason has been shown for disbeliev¬ 
ing it. The Sub-Inspector who investigated 
the case found that the Makai orop had 
been cut in four fields near the field where 
the blood was found. lie noticed damage 
on the morning of the 20bh on tbe north 
of the village and it was on the 21st 
that the damage on the south was 
pointed out to him. To my mind there 
can be no doubt that this body of evidence 
represents the actual state of things on the 
afternoon of the date of occurrence. Active 
looting was going on at two places, on the 
south and on the north of tbe village ; and 
it was while the police were going from 
the south towards the north and when 
they saw men actually going away from 
the eoene of looting on the north that they 
received the information that not only 
Munshi Rai had been killed but another 
Rajput also, All these facts throw the 
greatest doubt on the story set up by the 
Rajput witnesses that Munshi Rai was 
way-laid. 

The learned Sessions Judge evidently 
had some doubts about that part of the 
oase. The story of offering tobaoco is 
incredible, considering the relations bet¬ 
ween the parties and ho rightly rejeobed it. 
That Munshi Rai had been to Deokali is 
deposed to by two witnesses, Paltu Sonar 
the tenant of a Rajput and Rajnandan 
^ingh who is a Rajput and a connection of 
the deceased. This evidence seems to me 
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to be suspicions for several reasons. The 
vost mortem examination reveals the fact 
that there was partially digested rice 
and rial in the stomach of the deceased 
and these witnesses have come forward 
in the Sessions Court with a story that the 
deceased stopped at Sheohar on his way 
back from Deokali and took rice and dal , a 
most improbable story in itself and one 
which was never mentioned to the Police 
or in the Court of the committing Magis¬ 
trate. Then Paltu gives the detail that 
Munshi Bai was carrying a lota and an 
umbrella and a Tcurta. This is the only 
reference to the hurt a in the whole case. 
By the time the Sub-Inspector went to the 
scene of occurrence on the morning of the 
20th, the body of Munshi Bai bad been 
oarried hack to the Geld where he had been 
attaoked and lota and an umbrella were 
found beside the body. But no witness ever 
noticed these articles on the field the even¬ 
ing before. This seems to be a matter 
of the gravest suspicion and it is evident 
that these artioles were placed beside the 
body in order to give support to the story 
that Munshi had been out of the village on 
a peaceable expedition. No witnesses from 
the Deokali templs which he is said to have 
visited were examined. The place selected 
for the waylaying of Munshi Bai was hard¬ 
ly suitable for the purpose as it is close 
to the Bajpub villages and at a distance 
from the Chanaos. There seems to have 
beon a good deal of uncertainty about this 
part of the oase in the mind of the prose¬ 
cution at the beginning as not only 
was there delay in the lodging of the 
first information, but Bambahadur made 
discrepant statements before the Sub-Ins¬ 
pector as to the place from which he had 
seen the waylaying of Munshi Bai, naming 
first one Maoban and then another which 
was separated from it by a considerable 
distance. T disbelieve altogether the story 
that Munshi Bai had been to Deokali and 
was waylaid on his return. 

The occurrence itself as alleged by the 
prosecution does not seem probable. No 
reason is given for the sudden disappear¬ 
ance of the accused. They wont away 
without any reason. But still more import¬ 
ant and in fact the most important point 
in the case, is the removal of the body by 
the Bajnuts. The learned Sessions Judge 
has suggested that they may have been 
unwilling to leave it on the field or to pro¬ 
duce it before authorities unimportant than 



the Sub-Inspector. But this in my opinion 
does not explain their denial of the pre¬ 
sence of the body in the house when the 
constable went there. There was nothing 
to b9 feared from the constable and there 
was no reason why the presence of the body 
in the house should have been denied. This 
strongly suggests that the Bajputs were the 
aggressors and were endeavouring to con¬ 
ceal their casualties. This view is confirm¬ 
ed by the episode of Kodai Bai of Gossain- 
pur. Evidence was given before the Magis¬ 
trate that this other Bajput had also been 
killed and that his body had been made 
away with. The Magistrate refers to this in 
his commitment order where he says that 
“ A good deal of evidence has been led in 
this case to show that some of the accused 
had been seen carrying Kodai’s body to¬ 
wards the Bagmati ”. That evidence was 
entirely dropped at the trial and yet it is 
clear from the statements of the Polioe 
witnesses which have already been referred 
to, that thev were informed that Kodai Bai 
had been killed and that search was made 
for his body. The fact that Munshi Bai’s 
body was removed by the Bajputs would 
suggest that the body of Kodai Bai, if he 
was killed, had also been removed by his 
fellow castemen. And if it is a fact that 
two Bajnuts were killed, this nob only 
throws the gravest suspioion on the tale of 
the waylaying of Munshi Bai, but adds 
strongly to the probability that what 
happened was that these men met their 
deaths in the course of the looting of the 
Chanaos’ fields. Bambahadur did not 
mention the fact of the concealment of 


lunshi Bai’s body in the first inform- 
ion ; and the prosecution has given 
) real explanation of it. It seems bo 
0 that the inference that strictly fol- 
ws from the concealment of the body 
that the Bajputs felt that they were nob 
a position to go to the Police ; that they 
ere conscious that they were the aggres- 
,rs ; and that this death had been the 

msequence of their own act. 

It was suggested by the learned Assist- 
ib Government Advocate that the number 
id the nature of the injuries on Munshi 
ai are not consistent with the theory that 
^ was killed in a riot. Bub it is by no 
eans certain that all the injuries were 
iti mortem ; and, in any case, I see nothing 
this which negatives the defence. ID 
nnot be inferred from these injuries that 
unshi Bai was entirely alone. He may 
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havo been isolated from the others ; and 
bhe evidence to my mind leaves no doubt 
fcbat looting by the Rajputs were going on 
tbe north of tbe village and that it is in 
tbe course of that looting that Uunshi Rai 
came by bis death. 

In all these oiroumetances it seem3 clear 
that the case which has been presented to 
the Court by the prosecution is not a true 
account of how Munsui Rai was killed. 
It was therefore unnecessary for the ac¬ 
cused to plead private defence or to 
show that they had not exceeded the 
right of private defence. The case for 
'the prosecution being in my opinion defi¬ 
nitely untrue, it seems to me tbat the con¬ 
victions cannot 6tand and must be set 
aside. The acoused must be acquitted. 
Those who are on bail will bo released 
from bail and those who are in jail will be 
set at liberty. 

Accused acquitted. 
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Ross amd Sen, JJ. 

Lachmi Narain Shankar —Decree-holder 
—Appellant 

v. 

Mahomed Ahrahim Hussain Khan — 
Judgment-debtor—Respondent. 

Appeal from Original Order No. 148 of 
1923, and decided on 7th August, 1924, 
against a decision ol too Sub.-J., Patna, 

D. 16th April, 1923. 

(a) Court of Wards Act, Ss. 6(c) 7, and 35 — 
After declaration under 6'. 6 {ct any property coming 
to the proprietor zither by inheritance or by other¬ 
wise is property which the proprietor is disqualified 
to manage- Its management automatically vests tn 
the Court oj Wards—An order under S. 35 ts an 
order once J or all—Possession by Court oj Y/ards 
completes charge oj the Court oj Wards. 

The Court ol Wards is empowered under a. 6 of 
the Court, of Wards Act to take over charge of the 
property of a disqualified proprietor wiibiu the 
Court’s jurisdiction. 'Ih6 disqualification attaches 
to the petoon and after a proprietor is deolared 
disqualified under s. 6 c) he is oisqualibed to 
manage his own property. An) pr .party therefore 
that comes to him by inheritance or otherwise 
aitor he has onee been declared disqualified and 
the b ourt of Wards has taken over his property 
under a. 35 of the Act must be property wh:oh he 
is disqualified from mai.aging and the manage¬ 
ment whereof must automatically rest in the 
Oouct of Wards. The order for possession doss not 


take effect until possession of property is actual¬ 
ly taken, until snob possession is taken the Court 
of Wards is not iu chargo of the proporty and the 
ward may be free to deal with it as he likes. An 
order under s. 35 is an order mudo once for all 
and aftor the order has once been made all that 
is required to complete the oharge of the Court of 
Wards is the taking of possession. [P. 181, 
Cls. 1 & 2.] 

(b> Civil P. C., s. 47 —Court oj Wards Act, S. 6 
(tf )—Proprietor declared disqualified—Erecution 
preccedtngs against the properties oj the proprietor 
—Objection by Court of 1 Turds is objection by judg¬ 
ment-debtor through manager, Court oj ITurds. 

Where under S. 6 (e> of the Court of Wards Act 
a proprietor is declared to be disqualified and the 
Court of Wards is in possession of his properties 
then under S. 47 cf Civil P. C. any objection taken 
by the manager cf the Court of Wards in execu¬ 
tion proceedings against the properties of tho pro¬ 
prietor is an objection taken by tbe judgment- 
debtor through the general manager of the Court 
of Wards. [P. ISO, C. l.J 

N. C. Sinha and B. B, Chose —for Appel¬ 
lant. 

L. N. Singh— for Respondent. 

Ross, J. —The facts out of which this 
appeal arises are these. Manjhlo Nawab 
was declared a disqualified proprietor under 
sec. 6 (e) of the Court of Wards Act of 
1879 in 1903 and the Court of Wards 
took charge of his property in tbat year. 
On tho 19th March 1919, his brother 
Badshah Nawab died and one-third of his 
property was inherited by tbe ward. On 
the 4th of July 1919, the ward executed a 
Ilundi in tavour of the Appellant. On 
the 12th of November 1919 a notification 
was published in bhe Gazette declaring 
that the properties inherited lrom Badshah 
Nawab by i\iau]h).e Nawab bad come under 
tho management of the Court of Wards on 
the 19th ot March 1919 ; but no formal 
order under sec. 35 of the Act, declaring 
that bhe Court of Wards bad determined 
to take this inherited property under its 
oharge and directing that possession should 
be taken of such property on behalf of the 
Court, was made. The Appellant brought 
a 6uib on his Hundi in 192z against Man- 
jble Nawab personally and obtained a 
decree. lie proceeded to execute the 
decree against the inherited property when 
objection was taken by tbe juagment- 
debtor through the general manager of 
the Court oi Wards under sec. 47 to tho 
effect that the properties which had been 
attached were not liable to bo attached and 
sold. in execution of any decree under the 

provisions of seo. 60 A of the Court q$ 
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Wards Act), and that the suit in which the 
decree was passed was not framed accord¬ 
ing to law and contravened the provisions 
of sec. 51. The learned Subordinate Judge 
gave effect to this objection and dismissed 
the execution petition. 

The decree-holder now appeals and it is 
contended on his behalf in the first place 
that the Court of Wards has no locus 
standi to apply under sec. 47 of the Civil 
Prooedur9 Code inasmuch as it was neither 
a party nor a representative of a party to 
the suit ; secondly, that the Court of 
Wards was not legally in possession of the 
inherited property at all as no fresh order 
under sec. 35 was made ; thirdly that seo. 
51 was bar to the suit ; and, fourthly, that 
the property is not exempt from the exe¬ 
cution under sec. 60 A of the Act. 

The first contention is without sub¬ 
stance because the objection taken under 
seo. 47 is an objection taken by the judg¬ 
ment-debtor through the general manager 
of the Court of Wards. 

Seo. 51 provides that, in every suit 
against any ward of Court, the manager 
of the ward’s property shall be named as 
guardian for the suit and shall represent 
the ward. Now there is no bar to a dis¬ 
qualified proprietor contracting on his per¬ 
sonal covenant : see Zahoor Ali Khan v. 
Butta Koer (1) and Dkunput Singh v. 
Shoobhudra Kumari (2). It was held in 
Mohammed Abdus Salan v. Rani Kamal- 
muhhi (3) that “ it now seems to be settled 
that where a Court of Wards is in posses¬ 
sion of the property of a disqualified proprie¬ 
tor under sec. 6 (e) of the Act, a suit brought 
against such a proprietor based upon a 
contract may proceed without causing the 
defendant to be represented by the mana¬ 
ger of the Court of Wards.” In my opinion, 
therefore, the fact that the manager of the 
Court of Wards was not made a party to 
the suit is no ground for the executing 
Court to refuse to execute the decree. 

Then with regard to sec. 60 A, it is con¬ 
tended by the Appellant that this section 
does not prevent him from proceeding 
against the inherited property because this 
property is not legally in charge of the 
Court and also because the only prohibi- 

(1) (1867) 11 M.ITa. 468 =9 W. R. 9. 

(2) (18b2) 8 Cal. 620^11 0. L. R. 285. 

(8) (19X8) 6 Pat L. W. 92=46 I C. 316. 


tion imposed by that section is in respect 
of the execution of^a decree passed on a con¬ 
tract entered into at a time when the pro¬ 
perty against which the deoree-holder de- 
sires to levy execution was in charge of the 
Court. It is contended that at the tiine 
when this contract was entered into, the 
Court of Wards had admittedly not taken 
possession of the inherited property ; 
and, consequently, under sec. 35 the 
Court of Wards could not be held to 
have been in charge of the inherited pro¬ 
perty at that time. Consequently it is 
argued that the creditor was entitled to 
look to that property for satisfaction of his 
debt, as the debt was contracted when the 
property was free. Now if the debt had 
been by way of mortgage of his property, 
something might have been said in support 
of that contention ; for, in such a case the 
faot that the Court of Wards subsequently 
took charge of the property could not be 
held to affeot the security. But the present 
suit was brought on a personal covenant 
only ; and it was brought at a time when 
the property of the ward was under the 
charge of the Court of Wards. Sec. 60 A 
seems to prohibit the levying of execution 
against any property under the charge of 
the Court of Wards in such oircumstanoes, 
unless the leave of the Court has been 
taken. The expression in the section 
is “While his property was under suoh 
charge ” and not, as it ought to have 
been if the contention of the learned 
Vakil for the Appellant is sound “While 
such property was under suoh charge.” 
All that is required to bar the levy of 
execution against any property of the ward 
is that the contract which is the basis of 
the decree should have been entered into 
without the leave of the Court while his 
property was under the charge of the 
Courb. Now it is nob disputed that the 
property of Manjhle Nawab was under the 
oharge of the Court from 1903. 

The only question remaining therefore 
is whether this inherited property is legally 
under the oharge of the Courb of Wards 
and this depends upon the oonsbruotion 

of seo. 35 of the Aob. Seo. 7 gives the 
Court of Wards power to take oharge of 
all the property of a disqualified proprietor 
within its jurisdiction. Sec. 35 provides 
that, “ Whenever the Courb has determined 
to take the person or property of a dis¬ 
qualified proprietor under its oharge. , f 
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. . . the Court shall make an order 

declaring the fact and directing that 
possession be taken of such person and 
property or of suoh property on behalf of 
the Court, and the Court shall be held to 
be in charge of suoh property from the 
time when possession shall have been so 
taken.” The form of the order issued by 
the Court of Wards in suoh cases is to 
be found at p. 60 of the Court of Wards 
Manual and the operative words are as 
follows: “Under secs. 7 and 35 of the 
said Act IX (B. C.) of 1879, the Court of 
Wards also declares that it has determined 
to take, under its charge the property of 
the disqualified proprietor above named, 
and it direots that possession be taken of 
such property on behalf of the said Court.” 
It is contended on behalf of the Appellant 
that such an order which admittedly was 
made when the estate of Manjhle Nawab 
came under the Court of Wards in 1903 
could not cover aiter-acquired property. In 
my opinion, there is nothing to reabriot the 
words of the section under which the order 
was made in this way. The Court declares 
that it has determined bo take the property 
of the disqualified proprietor under ins 
oharge. The order itself refers to sea. 7 of 
the Aat which empowers the Court of 
Wards to take charge of all the property of 
suoh proprietor. The disqualification at¬ 
taches to the person ; and, after a declaration 
under sec. 6 (e) of the Act, the proprietor 
is to be held disqualified to manage his own 
property. Any property, therefore, that 
oomes to him by inheritance or otherwise, 
after he has onoe been declared a dis¬ 
qualified proprietor and the Court of Wards 
has taken over his property under sec. 35 
of the Act, must be property which he is 
disqualified from managing and the manage¬ 
ment whereof must automatically vest in 
the Court of Wards. The order no doubt 
does not take effeot until possession of the 
property is actually taken ; and, until suoh 
possession is taken, the Court of Wards is 
not in charge of the property and the ward 
may be free to deal with it as he likes : bub 
this is a matter on whioh I express no opi¬ 
nion. In the present case possess'on was 
admittedly taken in November 1919 ; and, 
if that possession was lawfully taken, then 
sec. 60 A is clearly a bar to the levying of 
execution against it. I can see no ground 
for holding that possession was nob lawfully 
taken beoause no fresh order under seo. 35 

of the Aob was made. In my opinion suoh 


an order is made onoe for all; and, after 
the order has once been made, all that is 
required to complete the oharge of the 
Court of Wards is the taking of possession. 

This appeal must be dismissed with costs 
and the application in revision is also dis¬ 
missed. 

Sen, J .—I agree. 

Appeal dismissed. 
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Dawson Miller, C. J. and Foster, J. 

Ramsaran Mali ton and others—D q fond¬ 
ants—Appellants 

v. 

Syed Muhamad Aradut Hussain —Plaint* 
iff—Respondent. 

Civil Appeals Nos 170 and 276 to 278 of 
1922, decided on 3rd July 1924, from a 
decision of the Addl. Sub.-J., Patna, dated 
1st December 1922, 

(a) D. T. Act , S- 50— After publication under 
S. 115 presumption under S. 50 will not apply . 

W here the reoord of rights han boao finally pub¬ 
lished under sec. 115 the presumption under seo. 
50 is no longer available to the tenants whether 
they rely upoQ payment of rent at a uniform rate 
before or after the publication of the record ot 
right?. [P. 183, C. 1.] 

(b) D. T. Act, S. 115— The word ‘ Thereafter ' 
refers to a period subsequent to a publication of 
record of rights. 

The word “ thereafter ” refers to a period sub¬ 
sequent to the publication of the record of rights. 
But what is provided is that the presumption 
undor seo. cO shall not, thereafter, that is to gay 
after ihe particulars mentioned in seo. 103 have 
been reoorded, apply, [p. 182, C. 2.J 

A. K. Rai —for Appellants. 

S. C . Mitter —for Respondent. 

Dawson Miller, C. J.—Thase appeals 
arise out of suits instituted by the landlord, 
the proprietor of mouza Dhanaut against a 
number of his tenants claiming enhance¬ 
ment of rent under section 30 of the Bengal 
Tenancy Act. 

The learned Munsif after hearing the 
evidence arrived at the conclusion that the 
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landlord was entitled to enhancement at the 
rate ol 2 annas in the rupee. 

The tenants appealed from this decision 
and the landlord hied a oross-anpeal claim¬ 
ing that the rate of enhancement ought to be 
more than the 2 annas found by the Munsif. 
The learned Subordinate Judge dismissed 
the appeal of the tenants and allowed the 
appeal of the landlord. He found by cal¬ 
culation under seotion 32 of the Bengal 
Tenancy Act that the rate at which the 
enhancement should be allowed worked out 
at 3 annas 8 pies in the rupee and that the 
Munsif had taken too lenient a view ol the 
casein favour of the defendants by reducing 
it to 2 anna3. He considered that the 
Court had no option; that it could not 
reduce the enhancement which was found 
by calculation under section 32 to be the 
proper rate of enhancement. He consider¬ 
ed, therefore, that the plaintiff WR9 entitled 
to the full enhancement worked out in ac¬ 
cordance with that seotion but as he had 
only claimed 3 annas 6 pies he decreed 
enhancement at that rate. 


From this decision the tenants have ap¬ 
pealed. It would appear that they called 
evidence to show that they bad been in 
occupation of their holdings for a period of 
20 years before the suit paying rent at the 
same rate. They further contended that 
they were not liable to enhancement at all 
as they were tenants at fixed rates* In 
support of this contention they prayed m 
aid the provisions of section 50 of the 
Bengal Tenanoy Act. The learned Subor¬ 
dinate Judge, however, considered that that 
seotion in the circumstances oi the case had 
no application, because the Becord of-ttighta 
had been ffnally published and recorded 
within the meaning of seotion 115 of the 
Bengal Tenanoy Act and that the presump¬ 
tion arising under section 50 no longer 
existed after final publication of the Kecord- 
of-Rights. It has been argued on behalf ot 
the appellants before us that section lio o 
the Bengal Tenancy Act applies only in bar 
of the tenants’ right to rely upon the 
presumption under section 50 in so far as 
they rely upon oooupaucy for 20 years a.ter 
the publication of the Racord-oC-Rigntib 
and that if they can shew that they have 
been in occupation paying the same rent for 
20 years before the publication ol the Reoord- 
of-Righta then seotion 115 has no opera¬ 
tion, According to what I should consi- 


der to ba the ordinary and natural inter¬ 
pretation of section 115 the presumption 
under seotion 50 ceases to apply in all cases 
except in so far as the Act may otherwise 
determine once the psrbioulars mentioned 
in seotion 102, clause (6) have been recorded 
under Chapter X. In support of their con¬ 
tention the appellants rely upon a case 
decided in the year 1908 in the Calcutta 
High Court by Mr. Justice Doss, Maharaja 
Badha Kishore Manikya Bahadur v. Vmed 
Ali (1). in that case the landlord brought 
a suit for enhancement or rent, lb was 
held that notwithstanding the provisions of 

section 115 of the Act the tenant was 
entitled upon proof of uniform payment of 
rent for 20 years before the Reoord-of- 
Righfcs was framed to the benefit of the 
presumption arising under sub-section [JJ 
of clause 50. The learned Judge considered 
that the word “ thereafter’’ in seotion 115 
referred to a period subsequent to the 
publication of the Record-of-Rights. There 
can be no doubt, in my mind, that the 
word “ thereafter ” does refer to a period 
subsequent to the publication of the Reoor - 
of-Righte, but what is provided is that] 
the presumption under section 50 shall not 
thereafter, that is to say after the par¬ 
ticulars mentioned in section 102 have 
been recorded, apply. This decision eo iar 
as i am aware has not received any sup¬ 
port in other cases. It was referred to m 
a latter case ol the Calcutta High Court in 
Firthichand LalChowdhury v. Basant AUV) 
and on that occasion a Full Bench of 
the Calcutta High Courb expressed tne 
view that She wording o£ seotion 115 was 
plain enough and might without anything 
else lead to bhe conclusion bhatas soon as a, 
final record is framed under section lUa-A 
olause (2) the particulars mentioned in 
seotion 102 olauso (b) should be taken to 
have been recorded and the presumption 
under section 50 should cease oo app y 
thereafter to that tenancy. The question, 
however, in that case was whether the 
presumption arising under section 50 was 
still available to the tenant in proceedings 
under section 105 although the Beoord-of- 
Rights had been finally pubiisned. lha r 
Lordships considered the history of 
matter and pointed out that from 1885 
up to bhe year 1893 the benant always 
bad the benefit of the presumption under 


(1) (1908) 110.W. N. 904 

(2) 11909) 30 O. L. J. 

0. w. N. U49, (F. B.) 
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Baotio’1 50 in all proceedings under sec¬ 
tions 105 and 106 and they did not 
think that aeotion 115 was intended to 
take away that benefit. They regarded 
proceedings under section 105 as proceed¬ 
ings which would have to be reoorded even¬ 
tually and when a decision was given under 
that seotion the Record-of-Rights might be 
amended and was always liable to amend¬ 
ment until proceedings under that section 
had come to an end. That ca*e, however, 
is no authority in support of the plaintiff’s 
contention in the present case. Indeed in 
so far as this Court is concerned the matter 
has been considered on more than one 
occasion. At least four case3 have been 
drawn to our attention which are to the 
same effect. I need oulv refer to two of 
them. In Kesho Prasad Singh v. Bamjas 
Pande '3), it was decided by a Division 
Beoch of this Court that after the 
publication of the Record-of-Bights the 
tenants are not, in view of section 115 of the 
Bengal Tenancy Act,entitled to the benefit of 
the presumption which arises under section 
50, clause (2) and, therefore, iu order to 
establish that they are entitled to their 
holdings on payment of a fixed rent in per¬ 
petuity they must prove bv evidence that 
they have held the land at a rate of rent 
which has not been changed since the time 
of the Permanent- Settlement. Incidentally 
they found that production of rent receipts 
shewing payment at a uniform rate for 33 
years was not sufficient to prove that the 
rate of rent bad not changed since the date 
of the Permanent Settlement. ‘gain in 
the case of Gobind Lai Sijuar v. Bam 
Sahu (4), it was decided that under section 
115 of the Act a tenant cannot- rely upon 
the presumption under section 50, clause 
(2) after the final publication of the Record- 
of-Rights except in a suit instituted under 
section 106 challenging the entry itself 
within three months from the date of final 
publication. These eases and others which 
it is unnecessary to refer to seem to shew 
that there has been a uniform course of de¬ 
cisions in this Court which lav down the 
view that once the Reoord-of-Righto has 
been finally recorded as provided iu ar-ction 
115 then the presumption under section 50 
is no longer open to the tenants whether 
they are relying upon r. payment of rent at a 
juniform rate either before cr after the pub¬ 
lica tion of the Racord-of Rights. In my 

(1923) Patna 3*4 = 2 Pat. 92. 

U) (1921) 2 P. L T. G 42 x(j8 I. 0. 433. 
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opinion this point must be decided against 

the appellants. 

The only other question which was rais¬ 
ed was that the learned Judge in arriving at 
the rate of enhancement had not Btated any 
particulars or figures shewing how he 
arrived at it. What he doos say is that by 
calculation under section 32 of the Aot the 
rate at which the enhancement should be 
allowed is found to be 3 annas 8 pies. It is 
contends! that this is not sufficient and 
that not having given his figures or his 
methods of calculation the appellants are 
not in a position bo criticise the manner in 
which he arrived at his figure of 3 annas • 
8 pies. The appellants, however, had 
at their disposal full information as bo the 
rates which were taken into consideration in 
arriving at that figure and if they were pre¬ 
pared bo shew that the result of the learn¬ 
ed Judge’s calculation was wrong in any 
particular wo certainly should have heard 
their argument about it. The learned Vakil 
for the appellants, however, is unable to 
shew us in what particular he could satisfy 
the Court, if we remanded this case, that 
the learned Judge had arrived at a wrong 
result. In the circumstances it seems to me 
that we should not bo justified in sending 
hack this case for further bearing merely 
because the learned Judge has not sob out 
in detail the figures by which he arrived at 
his result. In second appeal we will never 
send back a case for further consideration 
merely because it is suggested that if the 
matter went back some different result 
might possibly be arrived at. It has nob 
been pointed out to us at all in what parti¬ 
culars these figures aro wrong. In my op¬ 
inion these appeals must bo dismissed with 
costs. 

Foster, J.—I agree. 

Appeal rejected . 
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Kdlwant Sahay, J. 

Jaga nath Singh —Petitioner 

v. 

King-Emperor —Opposite Party. 

Criminal Rev. No 3e6of 1924, decided 
on 4th Ju'y 1924, from the order of the 
Db. and S.-J., Monghyr. 

■a) Crim. Pro. Code, S. 42 ’—Writing is not 
necessary for summary dismissal of appeal, but 
reasons for dismissal are y\eccssary. 
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An appellate Court is not required by law to 
write a judgment when dismissing an appeal 
summarily. It is no doubt necessary that in dis¬ 
missing the appeal summarily the appellate Court 
should give the reasons for dismissing the same. 
A mere order to the effect that the appeal 13 sum¬ 
marily dismissed, without giving any reason 
whatsoever, would be bad in law. [P. 184, C. 2.] 

(b) Penal Code , Ss. 185 and 189 Separate 
convictions under both sections are bad when the 
accused is found to have refused to follow the Court 
peon when arrested under civil warrant and threa¬ 
tened to use violence—Whole occurrence falls under 
S. 189, Penal Code . 

The accused was arrested in execution of a oivil 
warrant and was required to pay the deorotal 
amount and failing payment to follow the Court 
peon. The aooused refused to follow the peon 
when he wa3 arrested and threatened to use 
violence towards him. Held ; that the whole 
ooourronoe amounts to one offence under S. 189, 
I. P. C. and two separate convictions under S 3 . 
186 and 189 were bad in law. [P. 184, C. 2.] 

Janak Kishor —for the Petitioner. 

Asstt. Govt. Advocate —for the Crown. 

Judgment.—The petitioner has been 
oonvicted by the Deputy Magistrate of 
Jamui under sections 186 and 189 of the 
Indian Penal Code. He has been sentenced 
to simple imprisonment for fifteen days and 
to pay a fine of Rs. 50 under section 186 ; 
and simple imprisonment for six weeks and 
to pay a fine of Rs. p 0 under seotion 189, 
I. P. C. His appeal has been summarily 
dismissed under seotion 421 of the Code of 
Criminal Procedure by the learned District 
Magistrate and an application for revision 
has also been dismissed by the learned 
Sessions Judge. 

The facts are shortly these. It appears 
that one Mr. Christian obtained a decree 
for money against the petitioner. He took 
out execution of the decree and applied for 
the arrest of the petitioner in execution of 
the decree. The warrant of arrest was 
issued by the Munsif and made over to 
the peon Ajodhya Singh. Ajodhya Singh 
reported that he went to the place of the 
accused, showed him the warrant, arrested 
him and demanded the payment of the 
decretal amount and, failing payment, he 
directed him to follow him. The accused, 
however, refused the Court's order to pay 
the amount and cried out ” Go out, I do 
not obey the Court’s order and I would nob 
pay the amount.” The peon became 
frightened and left the place. The Munsif 
thereupon lodged a complaint under sec¬ 


tions 186 and 189 of the Indian Penal 
Code, and the aooused was placed on his 
trial and oonvicted and sentenced as stated 
above. The finding of the trying Magistrate 
is that the pson was obstructed in the dis¬ 
charge of his duty and he was also 
threatened and deterred from discharging 
his duty as a public servant. 


The first point taken by the learned 
Vakil for the petitioner is that the District 
Magistrate was wrong in dismissing the 
appeal summarily without writing out 
a judgment. Now, seotion 421 of the 
Code of Criminal Procedure empowered 
the District Magistrate to dismiss the 
appeal summarily and it is not neces¬ 
sary that in dismissing an appeal under 
section 421, the Magistrate should write 


out a judgment as required by seotion 367 
of the Code. The learned Vakil relies 
upon the case of Gurubari Behara v. 
King-Emperor (1). That case is a clear 
authority for the proposition that an appel¬ 
late Court is not required by law to write 
a judgment when dismissing an appeal 
summarily. It is no doubt neoessary that 
in dismissing the appeal summarily the 
appellate Court should give reasons for 
dismissing the same. A mere order to the 
effect that the appeal is summarily dis¬ 
missed, without giving any reason whatso¬ 
ever, would be, according to the authorities, 
bad in law. In the present case the 
Magistrate gives his reasons for dismissing 
the appeal summarily ; and, having regard 
to the fact that the issue for decision in 
the case was a very simple issue of facts 
and there were no complications in the 
oase, I am not prepared to say that the 
dismissal of the appeal under section 421 
was in the present oase bad in law. 


The second point taken by the learned 
Vakil is that upon the finding arrived at, 
the utmost that can be said is that only 
one offence was committed and the convic¬ 
tion for two offences under sections 186 
and 189 was not justifiable. In my opi¬ 
nion, this contention is sound. What ba* 
been found is that the petitioner refused to 
follow the peon when he arrested him and 
threatened to use violence towards him- 
In my opinion that the whole occurrence 
amounts to one offence under section 189, 
I. P. C. and two separate convictions under 

(1) (1917) 2 Pat. L. J. 695=4 Pat. L. W. 153= 
43 I. C. 439=19 Cr. L. J. 151. 
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Beoto’ons 186 and 189 are bad in law. I 
would therefore Bob aside the oonviotion 
and sentence under section 186,1. P. C. 

As regards the oonvicbion under section 
189, it has been contended that the fao^s 
found do not amount to an offence under 
section 189, I arn, however of opinion 
that the trying Magistrate was right in 
his finding that the facts do amount to an 
offence under section 189. As regards the 
sentenoe, however, the learned trying 
Magistrate has observed that he would have 
let off the accused with a punishment of 
fine only; but, having regard to the fact that 
the accused was an elderly man and has 
lived to an age to know that laws are to 
be obeyed and debts to he honoured, he 
thought that a severe sentenoe was requir¬ 
ed. I am of opinion that the fact of his 
being an elderly man does not aggravate the 
nature of the offenoe. I am informed that 
the petitioner has already undergone impri¬ 
sonment for more than three weeks. 

Having regard to the circumstances of 
the case I am of opinion that the sentenoe 
already undergone is sufficient to meet the 
ends of justice. I, therefore, reduce the sen¬ 
tenoe of imprisonment under section 189, 
I. P. C. to the period already undergone. 
The sentence of fine under seotion 189 will 
stand. The fine imposed under Section 
IRQ, I. P. C., if paid, will be refunded. 

One convection quashed; 

sentence reduced. 

1925 Patna, 185. 

Dawson Miller, O.T. and Mollick, J. 

W. E. Meyrick and others —Plaintilfs- 

Appellanb3 

v. 

Dipa Pandey and others —Defendants- 
Bespondents. 

Debtors Patent A. No. 90 of 1923, deci¬ 
ded on 10th April 1924, from the judgment 
of Foster, J., reported in 1921 Patna 820. 

(a) Bengal Tenancy Act , S. 29 —■ Consolidation of 
distinct holdings with separate rentals is not crea¬ 
tion of new holding and rent can be enhanced only 
within the limits of S. 29. 

Thq Court must determine whether a now hoi. 
din^ hai been oreateL though it mav innlude tbe 
land of the original holding or whether the par¬ 
ties had reoour-ie to a colonrable rle^ioo to evade 
the provision of seotion 29. [P. 186, C. 1]. 

Where the parties held two separate holdings 
with sosoifio ad definite rentals which were 
consolidated into one holding 

Held that there was no new holding and that 
rent mast not be onhanoed beyond tbe limits 
fl«a by 8. 29. [P. 18S , o. !j. 

1986 P(24 


(b) Landlord and Tenant—Acquiescence—Tenant 

it not precluded from objecting to colled ton of illegal 
rent , by his past acquiescence—Rent — Evidence Act, 
S. 115. 

A olaim for rent ia a reourring olaim and it is 
open to tho tenant at auy time to take an objec¬ 
tion on thegrmnd that the oUim oootravenee 
the provisions of tho law [P. 183, 0. 2.J 

Lachmi Narain Sinha and B, B , B. 
Saran — for Appellants. 

Muhammad Bissau Jan —for Respdts. 

Mullick, J.—This appeal arises out of 
a ruib for rent in respeot of tho years 1324 
to 1327 F. 8. of the 10 annas kisb in 
respect of a holding moa&uring 3 bighas 
3 oottabs. The facts found are thab in 
1308 the defendants took settlement from 
the plaintiffs or their predecessors of a 
parcel of 16 oottahs at a rent of Rs. 4 p Qr 
annum. In 1309 they book settlement of 
another parcel of 2 bighas 7 oottahs at a 
rent of Re. 11-12-0 for a berm of 7 years 
from 1309 to 1315. In 1316 the defend¬ 
ants took a settlement nob only of the 2 
bighas 7 oottahs tho lease in respeot of 
which had expired in 1315 hut also of the 
parcel of 16 eottahs the lease in respect of 
which had expired in 1310, The rent for 
this total area of 3 bighas 3 oottahs 
was 20 maunds 19 seers of grain per 
year. On the expiry of this lease the 
defendants again in 1323 oontraoted bo pay 
rent for the 3 bighas 3 eottahs at 21 maunds 
lOi seers of grain lor the period 1323 to 
1331 F. S. Tho prosenb suit was instituted 
on the 92nd Deoembor 1919 for the rent of 
the period between 1324 to 1326 and for 
a portion of tho year 1327 as above stated. 

The defenoe in the trial Court was that 
the defendants were oooupanoy raiyats in 
respect of both parcels, namely, the 16 oob- 
tahs parool and the 2 bighas 7 eottahs par¬ 
cel and thab the consolidated rental of 20 
maunds 19 seers which they had agroed to 
pay by the kabuliyab of 1316 violated the 
provisions of neot’on 29 of the Bengal 
Tenancy Act which requires that the 
money rent of an ocoupancy raiyat shall 
not be onhanoed by more than 2 annas in 
the rupee. It is stated in the kabuhyat 
that the mmey value of the grain was 
estimated p-b R*. 61 and it was admitted 
that if the provisions of section 29 applied 
bo the case then there had been an enhance¬ 
ment contrary to law. 

The Munsif found that the defendants 
wore occupancy raiyats in respeot of both 
parcel and that by consolidating the two 
parcels into one and by baking a habuliyat 
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for the total area of 3 bighas 3 cottahs the 
plaintiffs could not be allowed to take 
themselves out of the restrictions provided 
by section 29. He accordingly decreed the 
suit for the admitted jama that is bo say 
for a total rental of Rs. 15-12 per annum. 

The Subordinate Judge in appeal con¬ 
firmed this decree. 

There was then an appeal to this Court 
which was heard by. Mr. Justioa Foster 
and be also has taken the same view as the 
Subordinate Judge and found that section 29 
of the Bengal Tenancy Act is a bar. 

The first point urged in this Letters 
Patent Appeal is that there has not in fact 
been any enhancement in respect of a 
bolding. It- is urged that by the consolida¬ 
tion of 1316 the two separata parcels of 16 
cottabs and 2 bighas 7 cottahs lost thoir 
identity and that there was in this oase no 
enhancement in respect of a holding. 

The plaintiffs rely upon a judgment 
of the Calcutta High Court in Raj Kumar 
Sarkar v. Faizuddi Tarafdar (l). In that 
case, some additional land was added 
to a holding and the whole was assessed 
at an enhanced rental. The now kabuli - 
yat specified the rental assessed upon the old 
land as well as the rental assessed upon the 
new land and it was urged that a new hol¬ 
ding had beeD created and that there was 
no enhancement of rent in respect of an old 
holding which could attract the operation 
of section 29 of the Bengal Tenancy Act. 
The learnod Judges of the Calcutta High 
Court hold that the question must bo 
answered with reference to the circum¬ 
stances of each individual case and the 
matter was one of substance and not of 
form. The Court must determine whether 
a new bolding has been created though it 
may include the land of the original bold¬ 
ing or whether the parties had recourse 
to a oolourablo device to evade the provi¬ 
sions of section 29. In this case it is 
quite clear that the defendants held two 
separate holdings at specific and definite 
rentals which were consolidated into one 

( bolding at an enhanced rental very much 
beyond what is permissible under section 
29. T cannot see that any oase is made out 
which would permit us to hold that there 
was some unassessed land added to the 
2 bighas 7 cottahs and that a new holding 
was created which had no roferonoo to the 
rentals of the lands held under the previous 

contracts. __ 

(1) (1915) 22 0. L. J. 81=30 I. G. 283. 


It has been urged that the 1 6-cottah 
parcel was nob in the possession of the de¬ 
fendants at the time of the lease of 1316 
and that between 1311 and 1315 the 
landlords were in possession of it. It 
is suggested that the defendants bad no 
occupancy right in this parcel and that 
it was khas land upon which no rent 
had been assessed and which was added to 
the 2 bighas 7 cottahs in which the defen¬ 
dants bad an oooupancy right at the time 
of the lease of 1316. If that were so, there 
might be some justification for urging that 
a new holding was formed and that the 
rental of Rs. 61 assessed upon the area of 
o bighas 3 cottahs was not an enhancement 
of the rent of any original holding in the 
possession of the defendants. But the faob 
seems to be, and it has been found by the 
learned Subordinate Judge that the defend¬ 
ants wore settled raiyats of the village and 
that at each successive lease they at once ac¬ 
quired oooupancy rights in the paroels cover¬ 
ed by the lease. Therefore, in 1308, they 
became oooupanov-ratt/afe of the X&cottah 
plot and in 1309 they beoame oooupanoy- 
raiyats of the 2 bighas 7 cottahs plot. A 
rental of Rs. 61 is clearly an enhancement 
of more than 2 annas in the rupee on the 
consolidated rental of these two holdings. 
The contention, therefore, that the plain¬ 
tiffs are debarred from claiming more than 
2 annas in the rupee must be aooepted. 

Then it is urged that the defendants by 
acquiescing in the payment of rent at the 
rate of 20 maunds 19 seers ver annum for 
the years 1316 to 1322 have precluded 
themselves from raising any objeotion under 
scotion 29 of the Act There is no justi¬ 
fication for this contention. A claim for 
rent is a recurring claim and it is open to 
the tenant at any time to take an objection! 
on the ground that the olaim contravenes! 
the provisions of the law. 

It is also suggested, though somewhat 
faintly, that although the tenant may nob 
surrender his occupancy-right, he may agree 
with His landlord that he will nob object to 
pay a rent which is contrary to the provi¬ 
sions of the law. For this proposition also 
there is no foundation. 

The result is that the judgments of the 
Courts below must be affirmed and the 
appeal dismissed with costs. 

Dawson Miller, C. J —I agree. 

Appeal dismissed,. 


MT. BTIAG WATI t». KING-EMPEROR ( Bucknill , J.) 


Patna 187 


1025 


*1925 Patna, 187, 

Adami and Bucknil, JJ. 

Mt. Bhagwati and others —Appellants 

v. 

King-Emperor —Opposite Party. 
Criminal Revision No 605 of 1923, deci¬ 
ded on 14th January 1924, against order of 
commitment by the 1st Class Magistrate, 
Buxar, dated 29th August 1923. 

Crim Pro. Cod?, S 631 —Commitment order 
without jurisdiction can be set aside even m the 
abence oj prejudice. 

The High Court h*a got power to quash a com¬ 
mitment order passed by a Magistrate ordering an 
aooused person to 9tand his trial in a Sessions 
Court which baa no territorial jurisdiction over 
the plaoe where the offence alleged w*3 cou mitted. 
[P. 138, C. 2 J 

S. P. Varma and H. P. Sinha —-for Appli¬ 
cants. 

Gour Ghandrapal —for Opposite party. 
Facts :—This was an application for 
quashing the commitment order passed by 
the 1st Class Magistrate, Buxar, against the 
applicants. Mt. Bhagwati, it was alleged 
was married to one Deonarain about 8 
years back and the husband and wife lived 
in Shakabad District, in Bihar and Orissa. 
Mt. Bhagwati was the hist applicant Ilor 
mother Mt. Ramdasi lived at Nilphamari 
in the Province of Bengal, bhe was bho 
2nd applicant. One Lachmi Narain who 
was 1st accused was alleg- d to have marri¬ 
ed Mb. Bhagwati in BcngpJ at Nilphamari, 
her former husband, Deonarain, being still 
alive. Ram Pershad, the father of Lack mi 
Narain was the 4th applicant and Laoh- 
man Ram was the grandfather of the 1st 
applicant and Ragunathram, her uncle was 
the 6th applicant. 

Bucknill, J.—(After stating bho facts, 
as set out above):—It is not clear from bhe 
Committing Magistrate’s order exactly what 
part Bbagwafci’s mother took with regard 
to the alleged abetment of the offence of 
bigamy with which Bhagwati and Lachmi 
Narain are substantively oharged ; nor is 
it in bhe least dear what parts Lachmi 
Narain’s father or Bhagwati’s uncle and 
grandfather took in abetting the offence. 
The learned Counsel who has appeared for 
the applicants here, stressed the distinction 
which must be drawn between the first 
applicant, her second husband and the 
third applicant on the one part and the 
rest of the applicants who were charged 
with abetting the offence of bigamy. t:o 
far as can be seen from the committing 
order, the only oharge whioh has been 

wade against the first and third applicants 


is in effeeb that of tho bigamous marriage 
outside the jurisdiction, not only of tho 
Magistrate at Buxar and tho Sessions 
Judge of Arrab, hub also of this Province. 
With regard bo bhe abetment, it is nob clear, 
as I have said, where it is alleged it took 
place ; but I can see nothing in the order 
which, possibly, with bho exception of tho 
case of Bhagwabi's mother, could bo 
taken to snow that tho abetment alleged 
against Bhagwabi’s grandfather and unole 
took place other than within the jurisdic¬ 
tion of our local ptovincial Courts. 

With regard to tho father of Lachmi 
Narain (i.e., of Bhagwabi’s second husband) 
I oan see nothing iu the committing order 
whioh indicates where his abetment is 
alleged to have taken place ; and 1 oan only 
imagine that such abetment is presumed to 
have taken place at the locality where his 
son was married to Bhagwati. The com¬ 
mitment order is indeed extremely umllu- 
miuating and inexhaustive. 

The question of what jurisdiction over 
these different applicants was held by the 
Magistrate of Buxar and by the sessions 
Judge ol Arrab was not apparently raised 
before tho Committing Magistrate bub was 
only brought up when bhe matter came up 
hot ore the Sessions Judge : but a point ol 
jurisdiction can bo raised at any stage. 
Hero, it is not a point which can be dismiss¬ 
ed without very careful consideration, in 
the Criminal Procedure Code it will be ob¬ 
served that section 531 points oat : 

“ No uadic^, sentflnoa or order of uoy Criminal 
Court shall bo set aaido merely on the ground 
that tho iuquny, trial or other p:acecaiug m the 
coutso ol whioh id was arrived at ot p^s.-ed, tcok 
place in a wrong sessions division, district, sub¬ 
division or other local area, unless it appears that 
saoh error has iu faot oooasioned a failure ol jus¬ 
tice.” 

It is common ground that an order of 
committal to the Session Court is an order 
UDder this section, lb is not, however, at 
all clear that bhe provisions of this section 
contemplate a case in which there has 
been an order by a Court whioh had no 
terntorial jurisdiction at all ; such as in a 
case in which jurisdiction could only pro¬ 
perly have been exercised by some Court 
outside tho territorial limits of bhe juris¬ 
diction of a Provincial High Court. There 
is, however, nobbing in the section itself 
which limits in any way its operation. Bub 
under section 177 of the Criminal Proce¬ 
dure Code it will be observed that ib is laid 
down tjhab ; 
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“ Every offenoa shall ordinarily be inquired 
into and tried by a Court within the local limits 
of whose jurisdiction it was committed - 

and by seotion 179 it is further laid down 
that : . . 

‘‘When a parson is acoused of the commission 
of any offence by reason of anything which baa 
been dine and of any consequence which has 
ensued, suoh offeaoe m*y bo inquired into or 
tried by a Court within the local limits of whose 
jurisdiction any suoh thing has bean done, or a iy 
suoh consequence has ensued 

by section 180 which reads : 

“when an act is an ollence by reason of its rela¬ 
tion to any other aot, whioh is also an oflenoe, or 
whioh would be an offeuoe if the doer were capa¬ 
ble of committing an offence, a onarge of the first 
mentioned offence may bo inquired into or tried 
by a Court within ib6 local limits ot whose juris¬ 
diction either aot was done." 

It is, in Illustration (a.) pointed out that 

44 a charge ot abetment may Lo inquired into 
or tried oither by the Court within the local 
limits ot whoso jurisdiction the abooment was 
committed, or by the Court withiu the local 
limits of whose jurisdiction the ollence abet ed 
was committed." 

Now, as 1 have said already, the position 
here, as shown in the— Bomewhab unsatis¬ 
factory—committal order, with regard to 
the two persons who are said to have 
been the actual contracting parties in the 
bigamous alliance, indicates an offence 
committed outside the borders ol this Pro¬ 
vince. There arises, therelore, with regard 
to them, little doubt that tho Court ot the 
Sessions Judge at Arrab has no jurisdiction 
to try them lor an ollence committed at 
Nilpbaman in Bengal. 

With regard to the abettors, the com¬ 
mittal order leaves one in the dark as to 
the alleged venue ol the abetment. The 
abetment, however, ol the lather of 
Bhagwabi's second husband l Laohmi 
NarainJ does not appear, on the lace of 
the oommittal order, to have taken 
place within the limits ol the jurisdiction 
ot the Sessions Court ol Arrah : though he 
is Baid to have a house at Jamshedpur in 
another district ot this Province. The 
question arises then, as to what should be 
the procedure whioh should be adopted by 
this Court V There are authorities which 
seem to indicate that, in certain oases, a 
transler to a Court which undoubtedly has 
Jurisdiction is proper, where a committal 
order has been made by a Court which has 
no jurisdiction. But, where extra provincial 
jurisdiction is concerned, i take it that this 
Court has no power to order suoh a tians- 
ier to the jurisdiction ci a Court in another 
province : though it might suggest through 


a proper channel that act' on might be 
taken by an appropriate tribunal in another 
province where jurisdiction over the matter 
in question seemed to lie : and, there¬ 
fore, no question of transfer can well arise 
in this case. On the other hand, it has been 
suggested that, possibly, it would be best 
not to interfere with the committal order 
hut simply bo inform the Sessions Judge 
that he has no power to try the substantive 
offence with which the first and third appli¬ 
cants are charged ; leaving the complainant 
to take suoh steps as he may be advised to 
take in the proper Court; wherever that 
may he. 

The third alternative in this case is to 
quash the committal order so far as it re- 
lates to those persons whose off ence, if any, 
seom clearly, on the face of the committal 
order, not to have occurred within the limits 
of the jurisdiction of this Province. Now 
tho^o persons to whom this last alternative 
applies are clearly Museammat Bhagwati* 
the woman who is said to have bigamously 
married Lachmi Narain and Laohmi Narain 
himself. The offenoe committed by those 
two persons is said to have been committed, 
if at all, at Nilphamari in Bengal, outside 
this province. I am also inolined to think 
that, on tho face of this obscure committal 
order, the same remarks must also apply 
to Ram Prasad the father of Laohmi 
Narain : for, although in the committal 
order it states that he has a bouse at 
Jamshedpur which is in this Provinoe 
where Bhagwati and Laohmi Narain are 
said to have been recently residing, I can 
find nothing showing, before the offence 
was committed, that any abetment by Kam 
Prasad took place in this Provinoe. i n 
my view therefore, the committal order 
with regard to these three persons sbouid 
be set aside and quashed, leaving it to the 
oomplainant bo take suoh steps as he may 0 
advised to take in a Court whioh has proper 
jurisdiction. With regard to the other three 
applicants, namely, (No. 2) Mussamma 
Ramdasi the mother of Bhagwati; (No ; 
Lachman Ram her grandfather and (No. / 
Ragbuuabh Ram her unole : here, again 
there is nothing to indioate in the cornmi 
tal order, except with regard to Mussam- 
mat Ramdasi, whether the abetment o 
the offeDoe of bigamy took place other than 
inside this Province, it is probable tha 
with regard to the mother, it there was y 
her any abetment of the oflenoe it too 
place both in and outside this Provipoe* 
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With regard to Bbagwabi's grandfather and 
uncle, I can see nobbing in the committal 
order which indicates that they ever left 
this Province although there may be some¬ 
thing in evidence which wo have not seen 
which shows to the contrary effeob. With 
regard to these three persons, the commit¬ 
tal order mast stand. 

The result is, that with regard to the 
first, third and fourth applicants, the com¬ 
mittal order will bo quashed aud with 
regard to the seoond, filth and sixth, the 
committal order will be maintained. 

I think that I ought, with regret, to say 
that in this case the commitment order 
was not well drawn up, conveyed insuffi¬ 
cient information and shosvs signs either of 
haste or lack of what is requisite in such a 
record. 

Adami, J.—I agree. 

Committal order quashed in some cases. 

Allowed to stand m the case oj others. 

1925 Patna, 189. 

Das and Boss, JJ. 

Beni Madho Singh -appellants 

v. 

Chander Prasad Singh —Respondents. 

Appeal Nos. 20 of 1921 and 250 ot 3 920, 
decided on 25bh January 1924, from Origi¬ 
nal Decrees of Sub-Judge, Gaya, dated 27th 
July 1920. 

Hindu Law- Joint Family—Purchase oj conti¬ 
guous share and mortgage Jar the purpose, bind 
family. 

Where the manager of a joint Hindu family 
purohased a sharo in a village, part of wbioh was 
already owned by the family, and in order to pay 
oil the mortgage decree whioh was binding cn 
the purohased share, oxeouted mortgage of the 
joint family property. 

Held that though the purohased property y folded 
a sm*U profit, the purohuBe was not speculative 
but wa3 prudent and was bidding on the family. 
[P- 190, u. l.J 

Ali Imam and J. P. Smha —for Appel¬ 
lants in Appeal No. 250 of 1920. 

N. N. Smha and Kailasapati —for Res¬ 
pondents. 

Kailasapati —for Appellants in Appeal 
No. 20 of 1921. 

N. Mullxck and J. P. Sinha —for Res¬ 
pondents. 

. Ross ' J-—First appeal No. 250 of 1920 

is an appeal by the plaintiffs in a suit on 
two mortgages. The first bond was exe- 

oated on the 23rd of July 1920 by Jamna 

rasad Singh, father of defendants Nos. 1 
and 2 and grandfather of defendant No. 3, 
in favour of Janardan Singh, the predeces¬ 


sor of plaintiff No. 1, for a consideration of 
Rs. 20,000 which was advanced at a rate 
of interost of Rs. 1-4-0 par cent, per 
mensem. The seoond bond was executed 
on the 24th of May 1917 by defendants 
Nos. i and 2 in favour of plaintiff No. 1 
for a consideration of Rs. 2,600 which 
was advanced at compound interest of 
Rs. 1-4 0 per oent. per mensem with yearly 
rests. The Subordinate Judge gave the 
plaintiffs a decree in respect of the second 
bond (Ex. 8), but diPLQ'Soei the claim on 
the fir*b bond (Ex. 3). First Appeal No. 20 
ot 1921 is an appeal by the defendants. 

The bond (Ex. 3] recites that the execu¬ 
tant bad purchased 4 annas share in mauza 
Pbarha Rahimabad at an auction Bade held 
ioi arrears of Road Cess and obtained 
possession thereof. The aforesaid sharo 
was subject to enoutnbrauces oreated by 
tbo former proprietor and a decree bad 
been obtained by the mortgagee in execu¬ 
tion of whioh the interest had been sold for 
Rs. 19,010*9-6 and purohased by the decree- 
holder himself. In o**der to get the sale set 
aeido the executant borrowed Rs. 10,000. 
A further sum of Rs. 9,425 wa 3 bonowed 
to repay tbo ioano due to ono 8it;l Prasad 
under two mortgage bonds executed on 
the 27bh of April 190) (Ex. 7), and on the 
3rd oi Juno 1909 (Ex. Gj. A further sum 
of iwS. 5 1 5 waB required to meet house¬ 
hold expenses. The learned ouhordinato 
Judge baa dismissed tbo claim on this bond 
holding as to bbe first item that tbo pur¬ 
chase of an enoumbtred estate was an 
imprudent aot and therefore not binding on 
the family property. As to the seoond Rem 
be has held br.at the case is governed by 
the decision in Sahu Ham Chandra v. 
Bhup Smg /1 (l) and as to the third item, he 
has held that the evidence is insufficient to 
establish legal necessity. 


~ ^ ^ UHVJ U1.CU lllCLU lu app0&L3 

that a share ol 1 anna 6-p:es and odd already 
belonged to the delendantT family and it 
was natural that, if money was being in¬ 
vested in immoveable property, op¬ 
portunity should be taken of the sale for 
arrears of road-cess of a share in this village 
to make the purohaee. The interest 
on the advance comes to Rs. 1,500 a 
year. The inoome has been estima¬ 
te by the Subordinate J udge at Rs. 1,600. 

xr ali *—*4 u a Dfi- di uTTv. 
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The respondeufcg contend that this valua¬ 
tion is too high. This was a matter 
wbioh was especially within bho knowledge 
of the defendants and they did not produce 
any evidence. They left it to the piaintiffa 
to give what ovidonoe they could. That 
evidence consists of a statement of Dwarka 
Prasad, plaintiffs’ witness No. 3, to the 
effect that Jamna had told him that the 
incomo of his 2-annas share of mauza 
Pharha was Rs. 2,500 or Rs. 3,000. The 
plaintiffs also pub in evidence a plaint 
(Exhibit 30) wherein the present defen¬ 
dants stated that the gross inocme from 
the 3-annas 6-pies and odd share in mauza 
Pharha was not less than Rs. 3,000 a year. 
They also produced a deposition of the 
defendant No 1 made in 19L9 (Exhibit 19) 
giving a similar figure. If Rs. 3,000 is the 
income of 3£-annas share, then the income 
of 2-annas would be Rs. 1,715 ; the 
Government revenue is Rs. 46-10-0 and 
the road-cess is about Rs. 53, so that a 
deduction of about Rs. 100 will have 
to be made ; no allowance need bo made 
for collection charges as tho defendants 
already had a share in tho village. Accor¬ 
ding to this calculation tho Subordi¬ 
nate Judgo has nob over-estimated tho 
value of tho property. But in any case, it 
was the duty of the defendants to place 
bofovo the Court the best materials for its 
decision of this question, aa pointed out by 
the Judicial Committee in Muruycsam 
Pillai v. Guana Sambcinda Pandara 
Sannadhi (2). The defendants bad the 
documents which would have shown defi¬ 
nitely what the value of the share was. 
They have not produced them and the 
Subordinate Judge’s figure must be ac¬ 
cepted. lb follows, therefore, that the 
purchase was not in itself imprudent but 
was one which aotually yielded a small 
profit. It was in no sense speculative 
because the defendants, being oc-sharere in 
the village, were in a position to know the 
value of the equity of redemption ot this 
2-annas share. At fifbeon years’ purchase 
the 2-annas share of the delendants would 
be worth Rs. ‘25,000 and at twenty years’ 
purohase, Rs. 32,000 and the loan was 
Es. 10,000 only. During the argument 
the learned Counsel for the appellants 

»2) (1917) 40 Nad 40-2=44 1. A. 98=21 

M. L- T. 288=32 M L». J. 869—15 A. L. J. 281 = 

1 P. L. W. 457=6 L. W. 759=21 0. W. N. 761 = 
19 Bom. L. B. 466=26 C. h J. 689=39 L a 669= 
(1917) M. W. N. 487 (P* Q.) 


offered to accept a deoree in full and to 
take over this share, allowing the respon¬ 
dents Rs, 32,000 for it; but this offer was 
not accepted. This also shows that the 
purchase was not an imprudent one. The 
learned Vakil for the respondents referred 
to the evidence of the immorality of Jamna 
Prasad Singh ; but this is immaterial, 
because it is not said that that the immo¬ 
rality had any connection with this debt. 
Bub it is said that be was enoumbeiing 
tho estate and that he would never be in a 
position to repay this loan because of his 
dissolute habits. But even without repay¬ 
ment the transaction was profitable as 
has been shown above ; and in any view, 
to use the words of the Judioial Committee 
in the leading case. 

“lithe oharge is one that a prudent owner 
would make, in order to benelit the estate, the 
buna Jiac lender U not atleotcd by the paoedent 
mismanagement of the estate. f iho aotual pres¬ 
sure on the estate, tho danger to bo averted or 
the benelit to be conferred upon it, in the parti¬ 
cular instance, is ihe thing to be regarded. iiut, 
of course, if that danger arises or has arisen from 
any misconduct to wbioh toe lender ia or has 
been a party, he oannot take advantage ot hia 
own wrong, to support a obaige in his own tavour 
against toe hoir, grounded on a necessity which 
his wrong has helped to cause, ihorefore the 
lender m this case, unless be is shown to have 
acted mala Juil , will not bo aitecied, though it be 
shown that, v. ith botioc management, the estate 
might have been kept ftte lrow debt 

Uunoomau Penaud Panday v. Mt. 
BaLooee Atunraj y‘6). No allegation of this 
kind is made against the plaintiffs in the 
present case. Eelereuce was also made 
to the case of Bai>yasi Charan Maridal v. 
Knsk7iaduan Banerji (4) where the Judicial 
Committee ffeki that : 

“ -fho Iw.ua of a joint family oannot impose on 
a minor member ol it the risk and liability oi a 
new business started by himself aud other adult 
members,’' 

I cannot see how this decision, which 
relates to the starting of a new com¬ 
mercial business, baB any application to 
the present question, whioh is, whether 


(8) (1854-57) 6 M. I. A. 393=18 W. B. 81=2 
Buth. 29=1 Bar. 552 (P. C.). 

14) 1922 P. O. 237=49 Cal. 560=49 I. A. 108 = 
26 C. W. N. 954= 20 A. L. J. 409=24 Bom. L. R. 
700=35 O. L. J. 49 c=43 M. L. J. 41= (1922) M. 
W. N. 364=80 M. L. T. 228=16 M. L. W. 686 
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a karta of a Hindu family is entitled to 
borrow money in order bo purchase a 
share in a village in which bhe family 
already has a share, in a transaction which 
is not on bhe face of it a losing odo. Tq 
Manna Lai v. Karu Singh (5) t the Judicial 
Committee upheld a mortgage whereby 
Bs. 1,000 was borrowed for payment of 
premium of a lease. In my opinion this 
transaction was for the benefit of the 
family and is binding on the family property. 

As to the seoond item it is couoeded by 
the learned Vakil for the respondents that 
the earlier mortgages of 1909 were antece¬ 
dent debts and that this part of the case is 
governed by the decision in Baja Brij 
Narain Bai v. Many!a Prasa/l (6), But 
those debts are attacked as immoral debts. 
The case for the defence is that the 
money borrowed under these bonds amount¬ 
ing to Ra. 8,000 was actually spent in pro¬ 
fligacy. Now the first loan of Bs. 4.000 
was said in the bond (Ex. 7) to have beer, 
taken to help to pay for the purobase of im¬ 
moveable property. The second loan of 
Bs. 4.000 (Ex. 6) was taken to perform 
Buksati of executant’s si3ber and to pay 
land revenue and road-cess. Theso are 
the reoitala in the bonds for what they are 
worth. The evidence offered by the defence 
is of three witnesses. Jeonandan Pd. (D. 
W. 2) savs that Jamna Prasad “ borrowed 
Bs 8,000 in course of one month and 
spent all of it on Ra ft ul&n (a prostitute) 
and on wiue.” Tn oross examination 
ho says that in his presence Jamna 
borrowed Bs. 4.000 from Sibal Babu 
and about a month after he told him that 
he had again borrowed R-*. 4,000 from the 
said Sital Prasad and from this money 
Jamna made gold ornaments for Rasulan. 
This witness is a brother-in-law cf .Tamna 
Prasad and an interested person. The next 
witness isJageshar Singh (D. \V. 8) who 
says that the entire sum of Bs. 8,000 oimo 
into his hands and all of it was spent over 
prostitutes. This witness was a servant of 
Jamna Prasad. Ilis statement is without 
details and unsupported by documents or 
accounts. It is rob ehown how he caoio to 
know of the way in which the money was 
spent. The last witness is Elahi Bush 
ID. W. 11) , a person of no consideration, 

15) (1920 lFafcL. T. 0~6R7 ~o 77fieTPG ). 
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who says that he was Rasulans musician. 
Without deciding that it is open to the res¬ 
pondents to question au antecedent debt on 
the ground of immorality, I consider that 
they have failed to prove that the actual 
money borrowed from Sital Prasad under 
these bonds was spent in an immoral 
fashion. The evidence is in my opinion too 
vague and the witnesses are of too litble 
weight. This item muab therefore bo allowed 
With^ regard bo the third item of 
Bs. 575, the learned Vakil for the res¬ 
pondents does not seriously contest it. 

The Subordinate Judge has disallowed 

the major portion of this on the ground 
boat the money was taken for executing 
the bond (Exhibit 3) and as tho bond 
was not executed for justifying neces¬ 
sity tins charge also Luusb bo disallowed; 
but if the bond was executed for the bene¬ 
fit of the family as has been held above, 
then it follows that this item must also be 
supported. The balance consists of Bs. 275 
wh oh v?as said to be required for the 
repair of the ancestral house. This also 
depends on the evidence of Dwarka Prasad 
P. "W. 3) who says that he enquired about 
the house repairs from Hazari Lai at Gaya 
woo u- d to live with Jamna Prasad. In 

my opinion the evidence is sufficient to 
prove this small item. 


unit? caso nas not been decided on the 
ground that it was tho pious duty of the 
eons to pay their father’s debt, no question 
as to six years limitation arises. 

, 1 w< ? ,jl(1 . therefore that the first and 
toe third items of debt wore incurred for 
the benefit of the family and for legal 
necessity and that the aecoud item is bind¬ 
ing as being incurred iu dieoharge of 
antecedent debt. The plaintiffs are there¬ 
fore in my opinion entitled to a decree on 
Es. 3 as well as on Ex. 8. The appeal 
01 t l0 respondents against the decree on 
Ex. 8 wag nob pressed. The result is that 
appeal :%o. 250 cf 1920 must bo decreed 
w’b'i co ts and the decree of the Subor¬ 
dinate Judge varied by decreeing the plain- 
tiiU claim in full. There will be tho 
u3Uo-l mortgage decree. 

Appeal No. 20 of 1921 ia dismissed. 

<~^as, J.— I agree. 
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Adami and BucknitjL, JJ. 
Bamai Ho —Appellant 

v. 

King-Emperor —Opposite Party. 
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Criminal Ref. No. 9 of 1924, decided on 
30bh April 1924, from an order of the Ses¬ 
sions Judge of Manbhum Sambalpur, dated 
4th April 1924. 

** (a) Grim, Pro Codi 3, S. 164 —Evidence cf Re- 
cording Magistrate that he had followed all the 
provisions of the section is sufficient. 

Where the Magistrate who reoardei tbe oonfe3- 
Bion did not sign the certificate which is preaorib- 
ed by the Code aa now amended ; and ngned the 
certificate which wa^ ia u : e under the old Code, 
and where the accused was not asked if he made 
the statement voluntarily, but was asked the fol¬ 
lowing question only “ Are you prepared to 
make a statement of your own free will ?” ; and 
where the reoord of the confession too did Dot show 
that the appellant was warned thafc he was not 
bound to make a oonfession and that if he did, it 
might be u^ed in evidence against him; but where 
the Magistrate himself was Oilled as a witness 
and in h’fl evidence, he said iu clear terras, that he 
oautionod the aooused, explaining to him that he 
was not bound to make any statement and that if 
he did so it might be used in evidence against h’m. 

Held, that the ooufossioo, as recorded, was 
admissible in the oaso especially since the Magis¬ 
trate had been examined and had shown that he 
had observed tbs provisions of the law. (9 Marl. 

224 ; 1922 Lab. 513?, Dist ; 2 Pat. L. T. 7 <3, Foil) 
[P. 192, Cs. 1 and 2.J 

(6) Crvn. Pro. Code, S. 164- Retracted confession 
must be corroborated. 

A retraoted confession oanrot bo given any 
weight, unless it is woll corroborated by reliable 

evidence. [P. 192, C. 2.] 

B K. Prasad —for Appellant. 

Sultan Ahmed —for Opposite Party. 
Facts.—T he appellant had been couvic- 
ted of the murder of a woman by name 
Mathuri Kui, and sontonoed to death by 
the lower Court. The motive for the 
murder was alleged to bo some dispute 
between the appellant and the family of 
the deceased as to ownership of certain land, 

Adami, J.—(After dismissing the facts, 

bis Lordship proceeded :—] 

The chief evidence then as to the occur¬ 
rence is the statement of these two witness¬ 
es, the production of the blood-stained 
tangi by the appellant himself, and the 
confession which the appellant made. 

With regard to this confession. Mr. 
Prasad has urged before us that it is in¬ 
admissible in that the Deputy Magistrate 
who recorded it did not sign the certificate 
which is prescribed by the Code as now 
amended ; bo signed the certificate which 

was in use under the old Code. He urges 
too that the appellant was nob a?ked if lie 
made the statement voluntarily. With 
regard to this, the question put to the ap¬ 
pellant by the Deputy Magistrate was: 

“ Arc you prepared to make a statement of your 

own free will ?” 

And surely that is equivalent to asking 


him whether he made the statement volun¬ 
tarily. The reoord of the oonfession too 
does not show that the appellant was warn¬ 
ed that he was not bound to make a con¬ 
fession and that, if he did, it might be used 
in evidence against him. However, owing to 
this omission, the Deputy Magistrate him¬ 
self was called as a witness and in bis evid-| 
enoe he has said, in clear terms, that he, 
cautioned the accused, explaining to him 
that he was nob bound to make any state¬ 
ment and that if he did so, it might be used 
in evidence against him. 

Mr. Prasad has relied on two cases, that 
of Queen-Empress v. Viran (l) and Farid 
v. The Crown (2), in arguing that owing to 
defects the provisions of section 533 of the 
Code of Criminal Procedure cannot cure the 
defect and make the confession admissible. 
In the former oase, the oonfession was found 
to have violated all the provisions of section 
164.; in the latter case there was a failure 
to ask whether the confession was made 
voluntarily and I am not inclined to agree 
with the finding in the latter case. In tbe 
case of Maksud Ali v. King-Emperor f3). 
Jwala Prasad and Sultan Ahmed, JJ., 
decided that the evidence of the recording 
Magistrate that he had observed all the 
provisions of section 164 was sufficient. In 
my mind, there is no doubt that the present 
confession as reoorded is admissible in tbip 
case, especially since the Deputy Magistrate 
has been examined and has shown that he 
observed the provision of the law. 

His Lordship while discussing evidenoe, 
referred to tbe confession attributed to the 
appellant and proceeded :— 

We have to remember that the confes¬ 
sion of Ramai was retraoted and he went 
so far as to state that be never made any 
statement at all to tbe Deputy Magistrate. 
This confession, therefore, oannot be given 
any weight unless it is well corroborated 
by reliable evidence and I think that in the 
evidence cf Palo and Damn, as well as in 
the evidence ot the witnesses as to what 
subsequently ooourred, we have strong cor¬ 
roboration of the oonfession. 

[His Lordship continuing his discussion 
on the evidenoe, concluded by confirming 
the conviction and sentence passed by t c 

lower Court.] , 

Bucknill, J. —I agree . Sentence confirm • 

(1) (ISFfil 9 Mad. 224. T J 

(2) (1922) Lab. 287= 2 Lab. 825 =23 Cr. 

149=5 P. W. R. Cr. 1922. „ 00 Ct 

(3) (1921) 2 Pat. L. T. 778^60 1.0. 66=^ 

L. J. 200. 
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Adamx, j, 

Banambar Chhotra— Petitioner. 

V. 

Nata Behra —Opposite Party. 

^ r ’ N°. 36 of 1924, decided on 

14th May, 1924, against the order of the 
Deputy Magistrate of Khurda, dated the 
8 fch March, 1924. 

Criminal trial —Slay should be ordered where 

matter is in issue, in a Civil sun filed before the 
complaint. 

Where the matter to be decided in a criminal 

oase ig identical with an ispuq which has to be 
decided in a Civil Court between the parties 
whiob was instituted prior to the complaint in 
the onminal oase. 

Held, stay should be ordered. [P 193 , C. 1.] 

C. P. Das— for the Petitioner. 

Judgment : This is in application 
for stay of a case-instituted against the 
petitioner under section 420, I. P. C. t on 
the ground that the matter to be decided 
in the criminal oase is identical with an 
issue which hae to be decided in a Civil 
suit between the parties which was insti¬ 
tuted prior to the complaint in the criminal 
oase. It appears that the complainant 
borrowed Rs. 200 from the petitioner 
on the 31 8 fc May, 1921. The complainant 

faned to repay this sum according to the 
petitioner and therefore instituted a suit 
for the money lent which was due on 
a hand . note. After the institution of 
this suit the opposite party complain¬ 
ant made a complaint to the effect 
that he had gone to the petitioner and 
repaid his debt but the petitioner had 
failed to return to him the pro-note and 
therefore he had been cheated. It is quite 

1 ol ? ar fchat fc he question in the Civil suit 
wiil be the same as has to be decided in 
the criminal case, namely, whether in 
fact the opposite party repaid the peti¬ 
tioner and if so whether the hand note had 
been returned or not. As a matter of fact 
the petitioner filed the hand note that is 
complained of in the Civil Court. I think 
that this is a case in whioh the criminal 
proceedings should be stayed and that it 
ahouU be left for the Civil Court first to 

navmp ^ com P laina nt’8 plea of 

reh^n D ^ a u d r J 6fU8a! of fch0 Petitioner to 
return the hand note is a genuine plea or 

bearin8 of the criminal case will 

ib. CM J* l “ Wd o. 

Stay ordered. 

195J5 P/25 & 26 
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Das and Ross, jj. 

Dasaratu Meshy and others —Appellants 

v. 

Jay Chand Sulradhar and others— 
-tiespondents. 

S' ,f k No ' 2 62 of 1921, decided on 
loth February, 1924: Court-fee matter. 

* CowW Fee— Alternative reliefs. 

Where out of two reliefs whmh , 

in actual money value, one requires a hieh^n^ 0 ? 
fee, .he Court.he is p 3y ab,e 

the higher Court-fee. [P. 194 ( q ]# t pairing 

S. K. Mitra—lor the Appellants. 
Government Advocate-lor the Crown. 

Stamp reporter’s report.—T his was 

a suit for certain reliefs in the alternative 
One relief sought was for possession nf 
schedule IV ,„ d ,„d tb . £ 

this relief was a declaration that defendant 

thoeoM? \ T Under the 'or 

the said land. As an alternative to the 

above reliefs a prayer for partition of 

sohedule I land minus the schedule II land 

was made. The suit was valued at Rs 49 

and a Court-fee of Rs. 3-12 0 was nal'1 

the plaint. The suit was dismissed. The 

Plaint,tts appealed and valued their appeal 
to the lower appellate Court at Rs 49 aDd 

paid a Court-fee of Rs. 312 0 in the lower 
appellate Court The appeal having been 
dismissed they have preferred this second 

appeal valued at Rs. 49 and stamped with 
a Court-fee of Rs. 3-12-0. The Court-fee 

paid in each of the three Courts is insuffi- 

rV ' 6 18 3 S0ttled law 'hat where the 
plaintiff sues in the alternative for one of 

two reliefs, the larger of the two reliefs 

sought determines the amount fcfae 

stamp: Aashinath No.rayan v Go„,*Jn m 

*"! ?*' V. RaLYwnZV'l 

atna oase. The stamp for the relief for 
possession in the present suit is R g . 3 -12 0 

only. The stamp for the relief for the 
declaration or the partition is Rg 15 

for e t r bl Or0 ' ral . i6f , for the declaration or 

for the partition ,s larger than the relief 

or possession. Therefore, the Court fee 

levmble 10 eac h Court: is Rg. 15 . R g 3 . 12.0 

appeal to the lower appellate Court and 
t s memo of second appeal are insuffi- 
cmntly st amped by R s. 11-4-0 each, total 

ID (1891) 15 B^m7~82 
(2) (1918) 44 I.C. 143,' 
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Rs. 33-12-0. This is due from the 
plaintiffs-appellants. 

If the appellants oan show that the plaint 
was filed before 24th August, 1922, the 
deficit on the plaint will be Rs. 6-4*0 only 
and the total deficit due from them will be 
Rs. 28-12-0. 

Order of Registrar.— This is a Court- 

fee matter. 

The learned Vakil disputes the Stamp 
Reporter’s note arguing that, because 
the value of the relief for partition cannot 
anyhow exceed the value of the relief for 
exclusive possession, the relief for partition 
is not the higher of the two reliefs and 
that, therefore, the principle that Court-fee 
is payable on the higher of two reliefs does 
not apply in this case. If this were so, 
then the appellant would escape paying 
Court-fee on the relief for partition and I 
cannot interpret Kashinath Narayan v. 
Govinda (1) in this way. I prefer to inter¬ 
pret it as implying that where two reliefs 
are identical in actual money value, but 
different in respect of the Court-fee 
leviable on each, then Court-fee is 
payable on the relief carrying the higher 
Court-fee ; this is in accordance with the 
practice of this Court and with Desai’s 
Court Fees Act, page 95, 5th edition, and 
the cases cited there. 

I, therefore, hold that Rb. 15 is the Court- 
fee leviable on this memorandum of second 
appeal. Rs. 3-12-0 having been deposited, 
the memorandum of appeal is insufficiently 
stamped by Rs. 11-4 0. There is a similar 
defioienoy on the memorandum of appeal 
to the lower appellate Court as also on the 
plaint. 

If the deficit Court-fees be not paid in on 
or before the 23rd instant, place before the 
Bench for orders. 

Order of Court :—The view taken by 

the learned Registrar is perfectly right. 
The deficit Court-fee must be made good 
within a fortnight from to-day, failing which 
the appeal will stand dismissed without 
further reference to the Bench. 

Reference answered. 


* 1925 Patna 194. 

Miller, c.j. and Mullick, j. 

Uch.it Kopri and another —Defendants 
Appellants. 


v. 

Adhik Mandal and others —Plaintiffs- 

Respondents. 

# 

Letters Patent Appeal No. 74 of 1923, 
deoided on 4th December, 1923, against the 
deoision of Mr. Justice Buoknill. 

• (a) Registration Act, S. 28 — A small item of 
property included only for registration will not 
invalidate registration if the property is intended 
to be transferred. 

The mere faot that a email item of property 
situated in a particular district is included in a 
deed in order to give jurisdiction to the Registrar 
of that district to register the deed, will not invali¬ 
date the registration if the parties intended the 
property to be transferred by the deed. [P. 195, 
Cs. 1 and 2.] 

(b) Words — Mukarrari, 

The use of the word mukarrari does not by itself 
imply that any permanent interest was intended 
to be oreated. It merely indicates fixity of rent. 
[P. 197, C. 1.] 


(o) Words—Malguzar, 

Primarily the word Malguzar means rent payer ; 
it may also equally be applied to a tenure-holder 
or a raiyat. In North Behar, however, it is gene¬ 
rally applied to a tenure holder. [P. 197, C. 1.] 


S. Ahmad and S. Saran —for the Appel¬ 
lants. 


S. Imam and S. Dayal —for the Respond¬ 
ents. 


Dawson Miller, C. J.:—The suit out of 
which this appeal arises was instituted by 
the respondents as plaintiffs against the 
appellants as defendants to eject the defend¬ 
ants from certain lan3s on the ground 
that the plaintiffs were the oocupanoy 
raiyats of the land and the defendants were 
under -raiyats holding under them. The 
plaintiffs also claimed mesne profits from 
the date of the expiry of the notioe to quit, 
which was duly served, until the date of 
possession. The plaintiff’s title to the land 
as raiyais is based upon a purohase by 
registered deed in the year 1914 from 
Nunoo Lai and Dwarka Natb, the previous 
tenants. 

The defendants disputed the validity of 
the plaintiffs’ title on the ground that the 
sale-deed was not properly registered. They 
further contended that the plaintiffs and 
their predecessors were tenure-holders and 
not occupancy raiyats and that they, de¬ 
fendants, had acquired occupancy rights as 
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raiyats under fche plaintiffs. They further 
relied upon a certain representation con¬ 
tained in a rent-receipt granted by the 
plaintiffs to the effect that they were 
tenure-holders and pleaded that this 
created an estoppel. 

TheMansif before whom the case came 
for trial found all the issues in favour of 
the plaintiffs and decreed their suit. 

His decision was upheld by the Subordi¬ 
nate Judge on appeal and again by 
Mr. Justice Buckuill on second appeal to 
this Court. 

The present appeal is preferred by the 
defendants under the Letters Patent from 
the decision of Mr. Justice Buoknill. 

The first point which was urged before us 
in this appeal was, that the transfer to the 
plaintiffs by Nunoo Lai and Dwarka Nath 
in 1914 was invalid as it was not properly 
registered. It appears that the land trans¬ 
ferred by the sale-dead measured 56 bighas 
1G cottahs. The 56 bighas which is the 
land in dispute in this case are situated in 
the Puraea District and the 10 cottahs are 
situated in the Bhagalpur District. It is 
conceded that the 10 cottahs were included 
in the sale-deed for the purpose of enabling 
the sale-deed to h>3 registered in the Bha- 
galpur District where in fact the registration 
took place at the sub-registry office at 
Madipura. It was not contended that the 
10 cottahs ofslaud at Madhipura had no 
existence nor was any objection taken in 
the written statement that the registration 
was not valid and no issue was framed 
upoD this point. The 6th issue, however, 
was framed thus: — 

“ Is the kobala propounded by the plaint¬ 
iffs a legal and valid document or not ? ” 
This issue was not pressed at the trial 
and the Munsif found that it had been 
abandoned. Before th6 Subordinate Judge 
on appeal the appellants contended that 
the registration wa3 invalid, a point which 
doe3 not appear bo have been taken in the 
trial Court. They relied upon a deposition 
given by the first plaintiff in an earlier case 
in 1915 in the Munsif’s Court at Puraea 
which had presumably been put in evidence 
at the trial in which he stated : ' The 

kobala was executed at Madhipura. I pur¬ 
chased 10 cottahs of land at Madhipura— 
it is still in possession of Nunoo Lai for the 
purpose of getting the kobala registered 
there.” It was found by the Subordinate 
Judge that the land wa 9 in fact purchased 
and even if it wa3 purchased with the 


express intention of giving jurisdiction to 
the Sub-Registrar at Madhipura to register 
the deed, there is nothing illegal or impro¬ 
per about this, lb was for the learned 
Judge to say whether the purchase of the 
10 cottahs was a genuine transaction or not. 
He found that it was and this appears to 
me to dispose of this point. 

It was next coatended that what was 
purchased by the plaintiffs was not a 
holding but a tenure and that the defend¬ 
ants were nob und er-raiyats but raiyats 
holding under the plaintiffs a 3 tenure- 
holders and could not, therefore, be given 
notice to quit. The learned Subordinate 
Judge treated fche case as one in 
which fche onus was on fche plaintiffs to 
prove that the defendants were under 
raiyats and fchafc they (the plaintiffs) 
wore raiyats and not tenure-holders and 
no objection is taken by fcbe appellants to 
his ruling upon this point. He went care¬ 
fully through fche evidence upon this part 
of fche case and came to a clear finding that 
Nunoo Lai and Dwarkanath, fche predeces- 
sors-m-inberesb of the plaintiffs had 
aoquired fche Und for the purpose of 
cultivation ouly and had khas posssesion 
by cultivating the land and not by collect¬ 
ing rents from tenants. The rent receipts 
for ohe rent paid to their landlord were 
produced and they were therein described 
as raiyat-jotedars and it was found that for 
nearly fifty years the proprietors Ugra- 
naraio and Fatehnarain had treated Nunoo 
and Dwarka as cultivating raiyats. It 
was further shown that some of fche 
defendant’s co-sharers had purchased a 
share of fche proprietary interest of fche 
plaintiff’s landlords and that fcbey had 
collected rent from fche plaintiffs describing 
them in fche rent receipts as raiyat - 
jotedars. There were other documents 
also, notably a plaint; in a rent-suit 
instituted by one of fche defendant’s co- 
sharers against Nunoo Lai, in which fche 
interest of the plaintiffs’ predecessors was 
described as that of raiyats in possession 
of the land through dar-raiyats. The 
evidence to fche contrary given on behalf 
of the defendants was very meagre and was 
not accepted by the learned Subordinate 
Judge. It was contacted, however, fchafc 
the area of the land transferred to the 
plaintiffs was over 100 standard bighas and 
that, therefore, there was a presumption 
arising under section 5 (5) of fche 

Bengal Tenancy Act that fche tenant was a. 
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tenure-holder until the contrary was shown, 
The learned Judge found as a fact that the 
area was 56i bighas as stated in the kobala 
of 1914 and that no such presumption 
arose. It was pointed out, however, on 
behalf of the appellants that although in 
the kobala the total area of the land was 
described as 57 bighas 1 cottah it was also 
stated to measure 167 bighas 10 cottahs 
when measured by a laggi of 4 cubits which 
is the standard measurement and that the 
smaller area had been arrived at by 
measurement with a laggi of cubits. 
The evidence on behalf of the plaintiffs 
was that the standard pole in the chakla 
where the land in suit was situated was 
41 cubits and not 6i cubits. If this be 
accepted the actual standard measurement 
would be under 100 bighas. This evidence 
appears to have been uncontradicted by 
the defendant’s witnesses and the learned 
Judge accepted that evidence as correct and 
found that the area wa3 under 100 bighas. 
As a finding of fact this is conclusive. 
The finding however, was criticised by the 
appellants as being contrary to the evidence 
in the kobala itself which described 
the area of the land when measured 
by a 4 cubits pole as over 100 bighas. 
This statement in the kobala does not 
appear to have been drawn to the notice of 
the learned Judge and no mention is made 
of it in the judgment. It is contended 
that it is conclusive of the area and that 
the learned Judge ought to have given 
effect to the presumption arising out of the 
Statute in considering the evidence as to 
the nature of the plaintiffs’ interest. I am 
not prepared to say that the statement in 
the kobala is conclusive as to the area of the 
land. It was undoubtedly evidence and 
very strong evidence of the area but there 
was evidence of a contrary nature which 
was apparently uncontradicted by the 
defendants who appear not to have relied 
upon the statement in the kobala before 
the Subordinate Judge, but even assum¬ 
ing that it must be taken that the land 
in suit measured over 100 standard bighas 
and that a presumption arose therefrom in 
favour of the appellant’s contention that 
the plaintiff’s interest was that of tenure- 
holders the learned Judge did undoubtedly 
place the onus upon the plaintiffs to prove 
that their interest was that of raiyats and 
after reviewing the whole of the evidence 
agreed with the finding of the trial Court 
and came to a clear conclusion that the 


plaintiffs had discharged the burden of 
proof which lay upon them. In these 
circumstances, it seems to me that the 
finding of the learned Subordinate Judgfr 
on this -part of the case ought not to be 
disturbed. 

The last point which was urged before 
us was that in the year 1324 F. the 
plaintiffs granted a rent*reoeipt to the 
defendants whioh contains at the foot the 
following entry : “let out the jama zamain 
mukarrari ” and it is signed by the plaint¬ 
iffs, the first plaintiff Adhik Lil Mandal 
beiDg described as Sadar Malguzar . This 
receipt was granted after some dispute be¬ 
tween the plaintiffs and defendants and 
after their differences had been referred to 
a panchayat and a compromise arrived at. 
It was contended that the use of the word 
Mukarrari and the description of the plain¬ 
tiff as Sadar Malguzar are an admission 
that the defendants held a permanent in¬ 
terest at a fixed rent and that the plaintiffs- 
are tenure-holders and that as this was 
arrived at as the result of a compromise by 
which some nazarana was paid to the 
plaintiffs the plaintiffs are estopped from 
denying the truth of the representation 
made in the rent-receipt. What the exact 
nature of the compromise was does not 
appear to have been explained beyond what 
can be gathered from the rent-receipt. The 
use of the word mukarrari does not in itself' 
imply any permanent interest but merely 
fixity of rent. In dealing with this part of 
the case the learned Munsif observed as 
follows :—“ The word mukarrari means 
fixity of rent and is not intended to convey 
the meaning of occupancy raiyat. It is 
urged that the rent of an under -raiyat 
cannot be fixed in perpetuity and so it 
must mean occupancy raiyat with rent 
fixed. What the parties meant by the ex¬ 
pression mukarrari in Exhibits. A and B-l’ 
(the latter being the counterpart of the for¬ 
mer) “ there is no evidence to show and I 
am left to speculate as to its meaning nob 
from evidence but from a mere supposition 
not borne out by the other circumstances. 

As far as the Glossary goes no suoh mean¬ 
ing attaches to the word mukarrari and I 
am not justified in interpreting it in that 
light. It is quite probable that the parties 
intended that the rent must be fixed once 
for all and that thi3 may operate as an 
admission of the plaintiffs as to fixity 
of rent. Beyond that it oannot take 
away the plaintiffs’ right in ejectment.’ 
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Uhe learnel Subordinate Judge took the 
same view but neither of them was 
apparently a9ked to attach any importance 
to this description of the first plaintiff 
as Sadar Malguzar as this is nob dealt with 
in either of the judgments. The word 
malguzar meaus, primarily, rent payer. It 
may equally be applied either to a tenure- 
holder or a raiyat and although the 
word malguzar is one of several used 
locally in North Bihar to mean tenure 
holder, the document is not so clear and 
unambiguous as to amount to a represent¬ 
ation on behalf of the plaintiffs that they 
were treating themselves as tenure-holders 
and the defendants as raiyats holding under 
them. It is, as Mr. Justice Buoknill pointed 
out in dealing with thi3 part of the ca39, 
extremely unlikely in view of the position 
which had always be6n maintained by the 
plaintiffs and their predeoe33ors that that 
position would have been completely 
thrown away by an admission in a docu¬ 
ment such as this.” The findings of each 
of the lower Courts are very strong a9 to 
the status of the plaintiffs and defendants 
and [ am not prepared to hold that a 
chance expression of at least doubtful 
import in a rent-receipt i3 a clear represent¬ 
ation by the plaintiffs acted upon by the 
defendants and amounting to an estoppel. 
In my opinion this appeal should be 
dismissed with costs. 

Mullick, J.:—I agree. 

Appeal dismissed. 
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Das and Ross, .tj. 

Mt, Reshma Kuari — Decree-holder- 
Appellanb. 

v, 

Rameshiuar Ojha and others —Judgment- 
debtors-Respondents. 

Miscellaneous Civil Appeal No, 258 of 
1923, decided on 31st March, 1924, 
against the decree of the District Judge of 
Muzaffarpur, dated 3rd August, 1923. 

(а) Execution—Continuation, 

Where tae properties sought to be attached in 
two applications are different, the latior is not the 
continuation ot the former, nor where the former 
applioation has been dismissed for default of the 
decree holder, [p. 197, G. 2.] 

(б) Limitation Act, S. 19—Scope. 

S. 19 applies to ereoution applications. [P. 198, 

■ 0 . 1 .] 


Z>. C. De for G. C. Pal —for the Appellant. 

Parmeshwar Dayal and D. N. Varma — 
for the Respondents. 

Das, J.:—The only question in this 
appeal is whether the application for exe¬ 
cution is barred by limitation. The decree 
was obtained on bbe 29th November, 1918 
and on the 31st July, 1919 the decree- 
holder applied for execution by attachment 
and sale of 3 specific uroparbies mentioned 
in the application. On the 21st August, 
1919 attachment was effected. The judg¬ 
ment-debtor did nob appear and on the 
16tb September 1919 the CourtSsebbled the 
sale proclamation and fixed bbe 15th Novem¬ 
ber, 1919 for sale. On the 12th Novem¬ 
ber the judgment-debtor appeared and 
filed an objection petition under Order 21. 
rule 66 of the Code. It will be noticed that 
the dime for making the objection had ex¬ 
pired and as a matter of fact the sale pro¬ 
clamation was settled before this objection 
was filed in Court. The Court, however, did 
nob decide the objection on that date bub 
adjourned it to the 15th November, 1919. 
On the 15th November, 1919, the decree- 
holder's pleader appeared in Court and said 
that he had no instructions and the Court 
passed the order in these berms: “ The exe¬ 
cution case is dismissed for decree-holder's 
default without costs to any party.” On 
the 30th October, 1922, the present applic¬ 
ation for execution was presented and it 
wa9 at once objected by the judgment- 
debtor that it was barred by limitation. 
Both the Courts have given effect to the 
objection of the judgment-debtor. 

It is first contended that tbe application 
of the 30th October, 1922 should be treat¬ 
ed as a continuation of the application of 
the 3lafc July, 1919. Bub two difficulties 
present themselves. In the first place the 
concurrent finding of the Courts below is 
that the execution case was dismissed for 
decree-holder’s default and it is well estab¬ 
lished that a subsequent application for 
execution can only be regarded as a con¬ 
tinuation of the former one when the 
latter is dismissed without any fault or 
laches on the part of the decree-holder in 
the process of execution. The second 
difficulty is that the properties now sought 
to be sold in execution of the decree are 
not the same as the properties which were 
attaohed on the 21st August 1919. It is 
true that two of the properties are the same, 
but there is a third property which is sought 
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to be sold and which ig different and was 
not sought to be sold in the application 
which was initiated on the 31st July, 1919. 
In my opinion, the decision of the Court 
below on this point must be affirmed. 

But then there is another question whioh 
has been raised before us by Mr. B. 0. De 
and it is this. I have already stated that on 

t» e 12th November, 1919, the judgment- 

debtor presented an objection under 
Order 21, rule 66. Section 19 ofthe Limita¬ 
tion Act provides : “Where, before the ex¬ 
piration of the period prescribed for a 
suit or application in respeot of any 
property or right, an acknowledgment of 
liability in respect of suoh property or right 
has been made in writing signed by tbe 
party against whom such property or right 
is claimed, or by some person through 
whom he derives title or liability, a fresh 
period of limitation shall be computed from 
the time when the acknowledgment was so 
signed.” 

There was some difference of opinion 
at one time whether section 19 applied to 
applications for execution. The Madras 
High Court answered the question in the 
negative, whereas all the other High 
Courts answered the question in the affirm¬ 
ative, but there is no difficulty under the 
present Limitation Act. Explanation 3 
added to section 19 of the Limitation Act 
of 1908 makes it clear that the provisions 
of the section are applicable to execution 
proceedings. It is, therefore, open to tbe 
decree-holder to contend that there was 
an admission of a present liability by the 
judgment-debtor in his signed petition of 
the 12th November, 1919, but it is not 
possible for us to decide this question 
finally. We have not the petition before 
us and it is impossible to say whether 
there was in that petition an admission of 
a present liability to satisfy the deoree of 
the 29th November, 1918. The Court 
below must consider this point. 

We allow the appeal, set aside the order 
passed by the Court below and remand the 
case to that Court for decision on the point 
now raised by Mr. B. C. De. 

There will be no order as to costs. 

Ross, J. :—I agree. 

Appeal allowed. 
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Kulwant Sahay, j. 

Mahadeo Lai and others — Defendants- 
Appellants 

v. 

Sri Gohind Lai Sahu and others- 
(Plaintiffs) Sanker Pande and others (De- 
fendantsJ-Respondents. 

Appeal from Appellate Deoree Nos. 1439, 
1544 and 1546 of 1921, deoided on 18th 
January, 1924, against the decree of tha 
Officiating District Judge, Sbahabad, dated 
the 5th September, 1921. 

Transfer of Property Act , 8. 76—Mortgagee in 
possession can settle-bakasht lands—The tenant is 
a non-occupancy tenant . 

A mortgagee in possession having all zamindari 
rights oan settle bakasbt lands with tenants 
during the mortgage and the tenant would, in any 
event, get non-oooupanoy right. [P. 200, 0. 2.] 

N. C. Sinha — for tbe Appellants. 

S. M . Tahir , Rai Trihuhan Nath Sahay 
and D . C. Varma — for the Respondents. 

Judgment: —These three appeals have 
been preferred by the principal defendants 
against the decision of the District Judge of 
Shahabad, dated the 5th September, 1921, 
whereby he reversed the deorees of the 
Munsif of Sasaram, and decreed the plaint¬ 
iffs’ suits for possession of certain lands. 
The facts are shortly these: The plaintiff 
is admittedly the zemindar of the village. 
He holds 3 annas share pucca which is 
equivalent to 9 annas, 7 pies, 4 krants 
under a Colleotorate partition in Mauza 
Neoras. On the 5th April, 1904, the 
plaintiff executed a hharna- deed in 
respeot of his interest in the village in 
favour of the predeoessor-in-interest of pro 
forma defendants. The deed was exeouted 
to secure repayment of an advanoe of 
Rs. 2,641 made by the ancestor of the pro 
forma defendants to the plaintiff and the 
stipulation in the deed was that the mort¬ 
gagee would remain in possession of the 
plaintiff’s share in the village for the 
period from 1312 to 1319. A sum of Rs. 750 
was fixed as the annual jama or rental pay¬ 
able by the mortgagee to the mortgagor out 
of which the mortgagee was to deduct a 
sum of Rs. 450 annually and to appropriate 
tbe same towards repayment of the sum 
advanced by him and the balance of 
Rs. 300 was to be paid yearly to tho 
mortgagor. The plaintiff’s case is that the^ 
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lands in dispute in these three suits were 
the zirait lands of the proprietor ; that at 
the time of the execution of the bharna- 
deed the olaintiffs were in possession of 
these lands and when the pro forma defend¬ 
ants came into possession of the village, 
they took possession of these lands as zirait 
lands ; that during the Survey and Settle¬ 
ment proceedings, which came to an end 
some time in November, 1912, the pro¬ 
forma defendants got the names of the prin¬ 
cipal defendants in each of these suits 
reoorded as tenants of the lands in dispute. 
Tanaza was filed before the Survey autho¬ 
rities but the objection was disallowed and 
the principal defendants were recorded as 
occupancy tenants of the lands in dispute. 
The plaintiff’s case was that there was no 
bona fide settlement in favour of the principal 
defendants and, as a matter of fact, the pro 
forma defendants themselves continued in 
possession of these lands and the names of 
the principal defendants were caused to be 
reoorded with the object of retaining 
possession of these lands even after the 
expiry of the term of the bharna. They, 
therefore, prayed for a declaration that the 
lands were zirait lands of the plaintiff; 
that the pro forma defendants had no right 
to settle the lands with the principal defend¬ 
ants ; that, as a matter of fact, no suoh 
settlement had been made and that the 
principal defendants were trespassers and 
they prayed for reoovery of possession of 
these lands. The pro forma defendants did 
not enter appearance and the suit was 
contested by the tenant-defendants and 
their allegation was that the lands in dis¬ 
pute were their ancestral ocoupancy hold¬ 
ings. In paragraph 11 of the written 
statement these defendants alleged that 
the plaintiffs’ allegations that the bharna - 
dars had no right to settle the lands and 
that the defendants are not kashtkars of 
the disputed lands, were altogether wrong 
and false, that the disputed lands constitu¬ 
ted the kasht of the defendant, and that 
the Survey entries were correct. 

Before the Munsif, where the case came 
on for trial, the principal issues were Issues 
Nos. 4 and 5. Issue No. 4 was—Was the 
disputed land z\rait of the plaintiff and 
was it in possession of defendants Nos. 3 
to 7 and are the contesting defendants 
trespassers thereoD ? 

Issue No. 5 was —Whether the defend¬ 
ants Nos. 3 to 7 had right to settle 
the bakasht land. The learned Munsif 


oame to the conclusion that the lands were 
not the zirait lands of the plaintiffs. He 
held further that the lands were the ooou- 
pancy holdings of the principal defendants. 
As regards Issue No. 5 he held that under 
the terms of the bharna-deed the pro forma 
defendants were entitled to settle the lands 
with theprinoipal defendants and,relying on 
the oase of Atal Chandra Rishiv. Lakshmi 
Narayan Ghose (1), he held that even if the 
principal defendants were not the occu¬ 
pancy tenants of the land from before 
the alleged settlement by the pro forma 
defendants they had in any event, 
acquired non-oooupanoy right under a 
settlement made by the pro forma defend¬ 
ants. He aooordingly dismissed the 
plaintiffs’ suit. Against this deoision the 
plaintiffs went on appeal before the learned 
District Judge and the learned Judge has 
reversed the decision of the Munsif and 
decreed the plaintiffs’ suit for possession. 

The learned Judge considered the two 
principal issues, viz,, Nos. 4 and 5 stated 
above. As regards Issue No. 4 bbe learned 
Judge says that it is not necessary to come 
to any decision as to whether the lands are 
zirait lands of the plaintiffs or not. He 
refers to the fact that the plaintiffs are 
admittedly the zemindars and, relying upon 
the principle laid down in the case of 
Narsing Narayan Singh v. Dharam 
Thakur (2), he holds that it was nob 
incumbent upon the appellants that they 
should prove the zirait character of these 
lands before they can succeed. He then 
refers to the entry in the Record of Rights 
which is in favour of the defendants and he 
says that the entry in the Record of Rights 

has been rebutted by the evidence produoed 
on behalf of the plaintiffs. 

As regards the Issue No. 5, the learned 
Judge holds that the deed of 5th April, 1904 
was a pure usufructuary mortgage and 
that the pro forma defendants did nob 
acquire the rights of a tenure-holder and, 
therefore, could not settle tenants on the 
land beyond the term of the bharna- deed. 

As regards the question whether the 
principal defendants were ocoupancy 
tenants of the land in dispute from before 
the execution of the bharna-deed there is 
a finding of fact by the learned District 
Judge which cannot be upset in second 
appeal. One of the reasons given by him 


(1) (1909) 10 C.L.J. 55 = 2T.C. 417. 

(2) (1904) 9 O.W.N. 144. 
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for holding that the presumption raised by 
the Record of Rights in favour of the 
defendants has been rebutted, namely that 
there is nothing to show on what the 
Record of Rights is based, is no doubt 
wrong. The entry being in favour of the 
defendants it was not necessary for them 
to show on what it was based, but it was 
for the plaintiffs to prove that it was 
incorrect. Later on, however, the learned 
Judge refers to evidence produoed by the 
plaintiffs and he is of opinion that this 
evidence rebuts the presumption raised by 
the Record of Rights. This is a finding of 
fact which is binding upon me in second 
appeal. 

The only question left for deoision is as 
to what was the effect of the settlement 
alleged to have been made by the pro forma 
defendants with the principal defendants. 
The learned Judge, on a construction of the 
bharna deed, has come to the conclusion 
that the pro forma defendants had no right 
to settle the lands with the principal defend¬ 
ants. I am unable to agree with the 
learned Judge on this point. On referring 
to the deed itself it appears that all zemin- 
dari rights were given to the mortgagee. 
The deed provides that the mortgagee 
would remain in possession of the mort¬ 
gaged property for the period from 1312 
to 1319 and what was transferred to the 
mortgagee was all lands, i.e. dih, arable, 
waste, talkeerai and all zemindari rights 
appertaining to the same. The only 
reservation made in the deed was as 
regards cutting ot certain trees and 
transplanting the same. The deed there¬ 
fore is a deed by which ail the zemin¬ 
dari rights of the mortgagors had been 
transferred to the mortgagee. One of 
the ordinary rights of a zemindar is to 
settle lands with tenants and if, in the 
ordinary course of management of the mort¬ 
gaged property, the pro forma defendants 
settled the lands with the tenant defend¬ 
ants, such settlement would be good in law 
and the settlement holders would, in any 
event, acquire a non-occupancy right in the 
land. This was the view taken by this 
Court in the oase of Sheo Barat Singh v. 
Pajarath Mahton (3). There also a 
usufructuary mortgage had been executed 
in favour of certain persons and the 
usufructuary mortgagees during the con¬ 
tinuance of the mortgage settled lands with 


certain tenants. After expiry of the term 
of the mortgage the mortgagor brought a 
suit for possession against the settlement- 
holders and this Court held that the 
mortgagee was entitled to settle lands with 
tenants during the continuance of his 
mortgage. It was held that, under sec¬ 
tions 72 and 76 of the Transfer of Property 
Act, it is one of the rights of the mortgagee 
to settle land with tenants. It has been 
pointed out by the learned Vakil for the 
respondent that in that case the land in . 
dispute was found to be tenancy land, that 
is, land in possession of tenants before the 
mortgage was executed ; whereas there is 
no such finding in the present case. To 
my mind this does not make any difference 
so far as the present oase is concerned. 
The oase of the plaintiffs that the lands were 
the zirait lands of the malik was found to 
be not true by the Munsif. The learned 
Judge on appeal does not consider this 
question and it is conceded that they 
cannot be proved to be zirait in the strict 
sense of the term. In that event, the 
lands at most would be bakasht lands and 
to my mind a mortgagee in possession, 
with all zemindari rights vested in him, 
has a right to settle such bakasht lands 
with tenants during the continuance of the 
mortgage and the persons with whom the 
settlement is made would in any event 
aoquire a non-occurancy right. 

It has next been contended by the learn¬ 
ed Vakil for the respondent that the set¬ 
tlement of the land by the pro forma defend¬ 
ants amounted to an encumbrance and a 
mortgagee in possession has no right to 
create an encumbrance beyond the term of 
bis mortgage and the mortgagor is entitled 
to take possession of the mortgaged property 
free from such enoumbrance and reliance 
has been placed upon the deoision of the 
learned Chief Jusbioe and Jwala Prasad, J. 
in M. A. No. 90 of 1920— Mahadeo Prasad 
Sahu v. Oajadhar Prasad Sahn (4). 
That decision has no bearing on the faots 
of the present case. The deoision in that 
case turned upon the construction of a 
compromise decree which clearly provided 
that the appellant in that case was entitled 
to take possession of certain properties free 
from encumbrance created by the respond¬ 
ent and their Lordships held that the 
settlement in that oase amounted to an 
encumbrance. In the present case there 


(3) (1919) 62 I. 0. 473. 


(4) 1924 Pat. 362 «1 Pat. L.R. 146. 
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ia no reservation in the bharna deed 
such as was made iD the compromise 
decree in that case, Mr. Tahir for the 
respondents further contends that the case 
made by the tenant defendants was that the 
lands in dispute formed their ancestral 
occupancy holding and that there was no 
allegation in the written statement that 
these defendants were in possession 
by virtue of a settlement from the pro 
forma defendants, and that the case made 
by them having filed, these defendants 
were not entitled to fall back upon 
a case of settlement from pro forma 
defendants not made by them in the writ¬ 
ten statement. It is true that no case of 
settlement was clearly maie in the written 
statement, but, as I have already stated, 
they did make an allegation in paragraph 
11 of the written statement that the pro 
forma defendants had a right to settle lands 
and an issue was distinctly raised on this 
point, and was considered by both the 
Courts below and it is too late now to say 
that no such case was made. It may be 
mentioned bere that there is no finding in 
the judgments of either the trial Court or 
of the Court of appeal below that the set¬ 
tlement by the pro forma defendants was 
not a bona fide settlement. In fact, the 
point does not appear to have tnen pressed 
by the plaintiffs although an allegation to 
this effect wa9 made in the plaint-. Iu this 
view of the case the present action in eject¬ 
ment treating the principal defendants as 
trespassers cannot be maintained. I would 
therefore, set aside the deoree of the 
learned Judge and restore the decree of the 
Munsif. The appellants will be entitled to 
the costs of this Court. 

Appeals allowed. 


* 1926 Patna 201. 

Jwala Prasad and Boss, jj. 

Musammat Duljin Sona Kuer —Plaintiff- 
Appellant 

v. 

Musammat Bibi Ale Fatima and others — 
Defendants-Respondents. 

Appeal from Original Order No. 110 
of 1921, decided on 2nd August, 1923, 
against the deoree of the Subordinate Judge 
of Patna, dated 21st January, 1921. 


• (a) Contract Act. 8. 6*9 — ' Interested ' dees not 
mean only persons with a real interest. 

The word ‘ interested ’ ought not to bo construed 
as meaning only a person with a real interest. If 
a person bona fide believes that he has interest in 
property and net merely for laying a claim 
makos some payment for those who are hound to 
make it he is entitled to reimbursement under 

S. 69. 

(b) Civ. Pro. Code, S. 10-Does not bar suit 
nor justifies dismissal. 

A suit oannot be said to be premature under 
8 10 if there is a valid oause for it. S. 10 does 
not b«.r a suit nor oan a Court dipmiss a suit 
under the eootion. [P. 2G7, C. 1.] 

(c) Interest—Rate of. 

The rite of interest recoverable from a judgment- 
debtor has no reference to the purpose towards 
which the money is applied. It is determined by 
the market rate then prevailing. 

( d) Contract Act, Ss. 70 and 69, — Scope. 

A person believing in good faith makes necessary 
payments for the preservation of the estate pend¬ 
ing certain litigation about it aod if his opponent 
gets the estate in the litigation he is entitled to db 
reimbursed by the opponent if the person has 
failed, through no fault of his, to reimburse him¬ 
self out of the root of the estate. [P. 208, C. *2.] 

P. K. Sen, Rai Guru Satan Prasad and 
Raghunandan Prasad —for the Appellant. 

Sultan Ahmad, Nurul Hussain and 
Hassain Jan —for the Respondents. 

Jwala Prasad, J.:—This is an appeal 
by the plaintiff against the decision of the 
Subordinate Judge of Patna, dated the 21st 
January, 1921. The facts are undisputed. 

Bibi Fasihan, was a Muhammadan lady 
of rank, belonging to the Sunni sect of 
Mussalmans. She possessed considerable 
property. On the 21sfc of November, 1891, 
she executed a mortgage-bond in favour 
of Girdhar Das and others, mortgaging the 
following properties:— 

1. Mahal Kurmi Chak, 

2. Mahal Kasha Barowna, 

3. Bankipur Machhiarawan, 

4. Karnauti Kburd and Buzrug, and 

5. Abdulla Chak. 

The mortgagees obtained a mortgage- 
decree on the 2nd September, 1903, on foot 
of their morogage which was made absolute 
on the 4th September 1905, in accordance 
with a compromise entered into by the 
parlies whereby five years’ time was given 
for payment of the entire decretal amount. 
The decretal amount not having been paid 
within the time allowed, the decree-holders 
put their deoree in execution against Bibi 
Fasihan, and on her death against her heirs * 
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Bibi Fasihan died on the 2nd July, 1909, 
leaving behind her four daughters, named 
Fatima, Saera, Salema and Habiba, a son 
named Mohammad Umar by her first 
husband, and another son named Kali¬ 
muzaffar by her second husband. Before 
her death, between the 7th of May and the 
8th of Judo, she exeouted several deeds 
of gift, two of them being in favour of 
Kalimuzaffar alias Cheddi, one in favour 
of her daughter, Habiba, and one in favour 
of her son Muhammad Umar. By these 
deeds of gift she gave her properties to 
her aforesaid children, the bulk of them 
to Kalimuzaffar. No deed of gifb was 
exeouted in favour of her three daughters, 
Bibi Fatima, Saera and Salema. The 
donees, under the aforesaid deeds of gift, 
got their names registered as proprietors 
in the Oollectorate in respect of the share 
conveyed to them by the lady and took 
possession of their respective properties 
and began to deal with them and to give 
leases, mortgages, etc., in favour of other 
persons. The three daughters, Fatima, 
Saera and Salema, in whose favour no 
gift was made by the lady, brought 
suits on the 26th of March, 1912 in the 
Court of the Subordinate Judge of Patna 
to have the aforesaid deeds of gifb 
declared invalid and to recover their full 
shares of the properties left by their 
mother. These suits were subsequently 
transferred to the file of the District; Judge 
of Patna where Fatima and Saera’s suit 
was No, 6 of 1913. and Salema’s suits 
were numbered 9, 10, 11 and 12 of 1913, 
AH these suits were disposed of by the 
District Judge on the 8bh April, 1914. The 
result of his decision was that all the deeds 
exeouted by the lady except the deed of 
gifc of the 7th May, 1909, in favour of 
Kalimuzaffar were set aside. The parties 
affected by the decision of the Distriob 
Judge appealed to this Court and by the 
decision of this Court, dated the 18bh July, 
1917, the appeals were disposed of, with 
the result that all the deeds, including the 
deed in favour of Kalimuzaffar, were set 
aside. The operative portion of the decision 
of this Court is as follows :— 

“ The deeds of gift, therefore, do not stand 
in the way of the heirs of Bibi Fasihan 
taking their shares under the Muhammadan 
Law. Her husband, Abdus Subhan, 
inherited a share of 1 of the lady’s proper¬ 
ties, her two sons Umar and Kalimuzaffar 
each took 6/32 and each of her four 


daughters Fatima, Saera, Salema and 
Habiba took 3/32 of the properties left 
by her. The heirs of suoh of the aforesaid 
persons as have died since the death 
of the lady have succeeded to the shares* 
inherited by their predecessors. The pro¬ 
perties left by Mt. are, therefore, liablo 
to be distributed among her heirs and 
the heirs of her heirs unaffected by dealings 
or transfers of interests in excess of their 
legal shares. As the donees and the heirs 
have been dealing with the properties sinoo 
1909 and the matter is complicated by 
claims of creditors and others it is useless 
to give each of the heirs a decree for 
his or her share in the ordinary way. The 
result of passing suoh decree would be end¬ 
less litigation. The proper oourse appears 
to be to direot a general administration 
of the property of Mt. Fasihan under 
the orders of the Court. I would dismiss 
with costs Appeals Nos. 73 and 219 ari¬ 
sing out of Suit No. 6, Appeal No. 42: 
arising out of Suit No. 9, and Appeal 
No. 339 arising out of Suit No. 11. I would 
allow with costs Appeal No. 112 arising 
out of Suit No. 6 and Appeal No. 581 
arising out of Suit No. 6 and setting aside 
the deed of May 7bh, 1909,1 would deolare 
that the heirs of the deceased are 
entitled to the shares specified above in 
the property of Mt. Fasihan. I would 
remand Suits Nos. 6 and 9 of 1913 to the 
Court below in order that in the presenoe 
of the parties a preliminary decree 
may be passed with reference to Order 20, 
rule 13, ordering such accounts and enqui¬ 
ries to be taken and made and giving suoh 
directions as may appear to be neoessary. 

It will probably be necessary to appoint a 
Receiver or Commissioner to carry out the 
administration. Arrangement must be 
made to pay off the debts of the deceased as 
soon as possible. Those heirs or represen¬ 
tatives of heirs who have been in posses¬ 
sion of parta of the property should be 
debited with what they or persons claiming 
under them have received.” 

In Suit No. 6 of 1913 which was institu¬ 
ted by Bibi Fatima and Saera, in addition to 
the relief sought by the plaintiff to have the 
deeds of gift executed by Bibi Fasihan 
deolared null and void, there was a further 
claim for administration of the estate and 
for partition of it among the heirs and for 
other reliefs. Suit No. 9 of 1913 was 
instituted by Salema to have the two deeds 
of gift exeouted in favour of Kalimuzaffar 


1825 MX. D. sona KUBR v. MT. BIBI alb patima (Jwala Prasad. J.) Patna 203 


alias Obeddi of fcho 9ch May and 5th June, 
1909 set aside and to have her deolared in 
. possession of her legal share in the proper- 

^ ties of Bibi Fasihan. These two suits 

were, by the deoision of this Court, referred 
to above, remanded to the Court below for 
the purposes of the joint administration of 
the properties of Bibi Fasihan and for the 
drawing up of a preliminary deoree under 
Order 20, rule 13. We are, therefore, con¬ 
cerned with these two suits only, the other 
suits having been now fully and finally 

disposed of. 

In accordance with tbe aforesaid direc¬ 
tions of this Court the preliminary deoree 
was drawn up by the District Judge on the 

27th September, 1917. 

While the litigation about the estate of 

Bibi Fasihan was going on, Muhammad 
M Umar, one of her sons, who had a hiba deed 

executed in his favour by his mother, dated 
the 6th Judo, 1909, executed a mortgage- 
bond in favour of Dulhin Sona Kuer. 
That mortgage was exeouted on the 4th 
February, 1913, and was in respect of a sum 
of R 3 . 85,000. The properties mortgaged in 
this bond by Muhammad Umar were thir¬ 
teen Mouzahs out of a total of twenty which 
were conveyed to him by his mother under 
the deed of gift referred to above. Two 
of the mortgaged properties, namely, Mouza 
Kasha Barowna and Karnauti Khurd, and 
Bazrug had already been mortgaged by Bibi 
Fasihan along with certain other properties 
mentioned above on the 21st November, 
1891 to Girdhar Das and others. Therefore, 
Girdbar and others were prior mortgagees 
in respect of these two properties covered 
by the mortgage of Dulhin Sona Koer. 

Dulhin Sona Koer obtained a morbgage- 
deoree on the basis of the aforesaid bond 
on the 25th February, 1915, and after it was 
made absolute she put the same into 
. execution and purchased the aforesaid 

16 annas of Mahals Kasba Barowna and 
Karnauti Khurd and Buzrug on the 20th 
June, 1916. In the meantime, Girdhar Das 
had put his decree into execution. That 
execution case was numbered 362 of 1914. 
Mahal Bankipur Machhiarawan, one of the 
properties mortgaged in the deed of Girdhar 
Das, was oovered by the deed of gift in 
favour of Kalimuzaffar. On the 28th July, 
1915, he paid Rs. 65,000 as the rateable 
share of the debt over the said properties 
to the decree-holder who agreed not to sell 
( ' Mahal Bankipur Machhiawaran until after 

the other properties were sold and the sale- 


prooeeds found insufficient to pay off the 
entire decretal amount ; and he put in a 
petition to that effect in Court. His prayer 
was granted and Mahal Bankipur Maohhia- 
rawan, whioh was lot No. 1, was direotod to 
be sold after all the other properties were 
sold, by the order of the Court dated the 
28bh July, 1915 (Exhibit 2). Girdhar Das, 
therefore, proceeded to sell the other pro¬ 
perties and Mahal Kasba Barowna was 
sold for Rs. 36,500, Kurmi Chak for 
Rs. 41,000 and Abdulla Chak for Rs. 18,000. 
The sale took place od the 26th February 

1916. 

Muhammad Umar. Bibi llabiba and 
Sona Koer then instituted proceedings 
under Order 21. rule 90, to have the 
sale of Mahal Kurmi Chak and Kasba 
Barowna set aside. The sale was set 
aside on the 15th December, 1916. On 
the 15th January, 1917, one Janki Das 
and others purchasers of these properties 
appealed to this Court against the order 
of the Subordinate Judge setting aside 
the sale of the aforesaid properties. This 
appeal was disposed of on the 5th June, 
1918, in terms of a compromise arrived 
at between the parties. In the meantime, 
in the administration proceedings which 
were pending before tbe District Judge, 
Mr. Jamil Ahmad was appointed Receiver 
on the 25th January, 1918 and he was, 
therefore, made a party respondent in the 
aforesaid appeal pending in the High Court 
as representing the estate of Bibi Fasihan. 
The decree of this Court, dated the 5th 
June, 1918, runs as follows :— 

“ By consent it is ordered that upon the 
judgment-debtors respondents paying to 
the appellants the consolidated sum of 
Rs. 15,000 on acoount of all and every claim 
the appellants may have against the judg¬ 
ment-debtors respondents the Appeals Nos. 
7 and 8 of 1917 will be dismissed. The 
appellants will then be entitled to withdraw 
from the Court all and every amount 
deposited on account of the purchase- 
money in respect of the properties but the 
appellants will not bo entitled to claim 
credit for any sum of money paid by them 
into the Government Treasury on account 
of Government revenue. If the above sum 
of Rs. 15,000 is not deposited here in Court 
to the credit of the appellants on or before 
bhe 26th June, 1918, the Appeals Nos. 7 

and 8 will stand decreed with costs.” 

After the sales were set aside by the 
Subordinate Judge on the 15th December 
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1916, the decree-holder was directed on 
that very day to deposit the necessary 
expenses and furnish materials in order 
that the execution and the sale of the 
properties mighc be proceeded with. On 
the 2nd January, 1917 the proceelings, 
therefore, continued and the plaintiff paid 
Rs. 36,500 to Girdhar Das, being the 
amount for which Mahal Barowna had 
been sold, and upon her doing so he obtain¬ 
ed an order similar to that which was 
obtained by Kalimuzaffar referred to above, 
with respect to this property Barowna. 
The order of the Court was that Barowna 
should be sold after lots Nos. 3 and 4, i.e., 
Kurmi Chak and Karnauti. As regards the 
money that was paid by her the Court’s 
order was in the following words:— 

Let Bs. 36,500 be credited against the 
decree and let sale proclamation issue as 
prayed for in the petition.” 

Upon this the plaintiff paid Rs. 15,000 

to the Receiver (defendant No. 20 in this 

case) to enable him to pay the amount 

directed by the compromise decree of the 

High Court to be paid to the purchaser of 

the aforesaid two Mouzaks before the sale 

could be set aside. The Receiver having 

got the money from the plaintiff, the 

Receiver paid the said sum to the purchaser 

and the aforesaid Miscellaneous Appeals 

Nos. 7 and 8 of 1917 in the High Court 

were dismissed on the 15th June, 1918, 

the result of which was that the sales 

of Barowna and Kurnauti were set 
aside. 

Now in September 1916, the plaintiff 
as purchaser of the aforesaid properties 
in execution of her mortgage-decree against 
Muhammad Umar obtained delivery of 
possession through the Court. There was 
then sfcill due to the plaintiff about 
Rs. 37,000 under her decree. She also got 
possession of other properties purchased by 
her except those that had already been 
sold for arrears of Government revenue, 
namely, Ibrahim Lodi, Syedpur Behrna 
and Supeasang. 

After his appointment the Receiver 
wanted to take possession of these proper¬ 
ties but the plaintiff refused to deliver up 
possession to him, and, on a reference being 
made to the District Judge, the matter was 
decided against the plaintiff on the 22nd 
March, 1918. The plaintiff then moved 
this Court in revision (No. 75 of 1918) 
against the decision of the District Judge. 
Her application was, however, dismissed 


by this Court on the 7ch November, 1918, 
vide judgment, Exhibit B-l. It was held 
that the plaintiff having taken a mortgage 
and purchased the property during the 
pendency of the litigation, started at the in¬ 
stance of the heirs of BibiEasihan, impugn- 
mg ube validity of the gifts in favour of the 
plaintiffs’-mortgagor Muhammad Umar and 
others, she oould not resist the taking of 
possession of the property by the Receiver 
who was appointed by the Court in the 
administration suit No. 6 of 1913. This 
Court further held that inasmuch as the 
plaintiff did not satisfy the whole mortgage- 
debt of Girdbar Das-Kesho Das she could 
not be subrogated to the position of the 
prior mortgagee. Her application for leave 
to appeal to His Majesty in Council was 
dismissed by this Court on the 27th 
May, 1919 —vide judgment, Exhibit B. The 
result of this decision was that the Receiver 
took back possession of the aforesaid 
properties from the plaintiff on the 21st 
August, 1919 

Musammai Sona Koer applied on the 
21st June, 1919 to the District Judge 
(a) to grant permission to execute her decree 
against the Receiver or (b) to direct the 
Receiver to pay Rs. 36,500 to her. On the 
26th June, 1919, the District Judge granted 
prayer No. 1 on the same condition as was 
imposed upon Bibi Aley Fatima by order 
of the Court, dated the 19th May 1919. 

No order appears to have been passed with 
regard to her prayer to direct the Receiver 
to pay the sum of R 3 . 36,500. 

On the 10th December, 1919, she appears 
to have repeated her application for direct¬ 
ing the Receiver to pay the said sum. In 
that petition she further asked that in case 
the money was not paid she may be given 
permission to sue the Receiver. This appli¬ 
cation was referred to the Receiver for 
report who submitted bis report on the 19th 
December, 1919. In his report he stated 
that the Musammat was in possession of 
some of the properties yielding an income 
of Rs. 10,000 for which she was liable to 
account and also for mesne profits and that 
she had withdrawn the surplus sale- 
proceeds amounting to about Rs. 40,000 and 
odd in respect of village Supasang appertain¬ 
ing to the estate and that she being a party 
to the administration suit her claim to the 
aforesaid gum of Rs. 36,500 could be con¬ 
sidered in the administration proceed¬ 
ings, and the Receiver further added that 
her application was premature and not 
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entertainable. Tha Court recorded the 
foliowiog order:— 

“ Read Receiver’s report, dated the 19th 
Deoember, 1919, on the petition of Musum- 
mat Soua Koer filed on 10th Dacomber* 
1919, for payment of Rs. 36,500 with inter¬ 
est and for grant of permission to sue the 
Receiver : Ordered, permission is granted . 

Accordingly the present suit was 
instituted aud she filed her plaint on the 
2nd January, 1920. She olaims in this suit 
the aforesaid sum of R3. 36,500 with 
interest at the rate of one per cent, per 
mensem from the date of payment, viz., 
2nd January, 1917, up to the date of the 
filing the plaint, amounting to Rs. 49,640. 

Defendants Nos. 1 to 6 are the heir of 
Muhammad Umar, defendant No. 7, is 
Kalicnuzaffar, defendants Nos. 8 to 11 heirs 
of Bibi Solema, defendants Nos. 12 to 15 
heirs of Bibi Fatima, defendants Nos. 16 
to 18 heirs of Bibi Saera, defendant No. 19 
is Bibi Habiba and defendant No. 20 is 
the Receiver. Defendants Nos. 1 to 6, 8 
Co 11 and 16 to 20 filed different sets of 
defence on substantially the same grounds. 
In short their objections were that the suit 
is not maintainable in its present form, 
that the estate of Bill Fasihan was not 
benefited by the plaintiff’s payment: nor 
can she reoover the same from the 
defendants, that the plaintiff withdrew the 
sum of Rs. 40,000 odd from the Collecbor- 
ate out of the sale-proceeds of Mahal 
Supasang and other villages aDd the said 
sum should be set off against the plaintiff s 
claim and that her suit is barred under 
section 10 of the Civil Procedure Code. 

The aforesaid pleas gave rise to the 
following issues :— 

“ 1. Is the suit as framed maintainable ? 

" 2. lias the plaintiff a valid cause of 
action against the defendant No. 20 ? 

" 3. 'Whether the defendants are 
entitled to any set off. If so, can they 
claim it without payment of Court-fee and 
for what amount ? 

“ 4. Is the plaintiff entitled to contri¬ 
bution ? If so against which defendant ? 

“ 5 Can the plaintiff maintain the 
present suit in the face of proceedings of 
th6 administration suit pending before the 
District Judge and in face of section 10, 
Civil Procedure Code ? 

" 6. Is the plaintiff entitled to get 
interest, and if so, at what rate ? 

“ 7. To what relief, if any, is the 
plaintiff entitled ? 


The learned Subordinate Judge decided 
all those issues in favour of the defendants 
with the result that the plaintiff’s suit has 
been dismissed. She has, therefore, come 
to this Court in appeal. 

I will first dispose of Issue No. 5. The 
learned Subordinate Judge records the 
following finding upon this issue :— 

lb requires no decision in face of the 
above finding, hut I have already remarked 
above, that it would have been better had 
the plaintiff pub forth her claim .in the 
Administration Couit.” 

In the previous paragraph, the Court 
in dealing with Issues Nos. 1, 3, and 4, 
remarked as follows :— 

“ Admittedly plaintiff withdrew a large 
sum of money out of the surplus sale-pro¬ 
ceeds from the Collectorate and admittedly 
she has been in possession of the property, 
the income of which was also considerably 
large. The plaintiff is admittedly to account 
for these items. But it is urged for the 
plaintiff that all these accounts will be 
taken in the administration suit which is 
pending before the District Judge, and if 
she is found liable she would be called upon 
to pay. In other words plaintiff wants to 
take away her own money and ask the 
defendants to wait till the administration 
suit is decided. I think all these questions 
can be fully tried by the Administration 
Court and no preference should be given to 
plaintiff’s claim over that of the defendants, 
at least the equity requires so. HeDce 
there seems to he no reason to grant any 
relief to the plaintiff in this suit. ” 

Continuing the Subordinate Judge says! 
" For these reasons I am of opinion that the 
suit is not maintainable, that if plaintiff 
wants any relief she may come under the 
provisions of the mortgage law with a suit 
properly so framed in the light of the 
observations made above. I, therefore, 
decide these issues against the plaintiff 
and in defendant’s favour.” 

The Subordinate Judge also quoted a 
passage from the judgment of Mullick, J., 
(Exhibit B-l) to the effect that the mort¬ 
gage of the plaintiff was affeofced by the 
litigation which was pending at the time 
when the plaintiff took her mortgage and 
until the administration suit was over, it 
could not be known how much of the 
property would come into the hands of the 
plaintiffs as a representative of Muhammad 
Umar, and it might be that no residue 
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might be left which might come into the 
plaintiff’s hands. 

These are the grounds upon which the 
learned Subordinate Judge considered the 
oase of the plaintiff to be premature. 
But the suit has been dismissed upon the 
principal ground that the plaintiff paid the 
money in question to Girdhar Das and 
Kesho Das voluntarily in order to secure 
benefit to herseif and not with a view to 
oonfer any benefit to the estate of Bibi 
Fasihan, and that, as a matter of fact, the 
estate of Bibi Fasihan was not at all bene¬ 
fited, in other words according to the learn¬ 
ed Subordinate Judge the plaintiff cannot 
recover the amount paid by her either by 
way of contribution from the other co-heirs 
of Muhammad Umar, she representing 
Umar’s interest, nor can she recover 
the property from them under the provi¬ 
sions of sections 69 and 70 of the Indian 
Contract Act. In other words, the learned 
Subordinate Judge is of opinion that she 
cau under no circumstances recover the 
money from the defendants in the present 
case. Therefore, whether the claim is pre¬ 
mature or not does not affect the decision 
of the learned Subordinate Judge, for the 
plaintiff in no circumstances is entitled to 
press her claim against the heirs and 
legal representatives of Bibi Fasihan or 
her estate now in the hands of the 
Receiver. This view of the matter makes 
it certain that unless the plaintiff esta¬ 
blishes her claim to recover the amount 
paid by her from the estate of Bibi Fasihan 
the Receiver of the Court in the adminis¬ 
tration suit cannot possibly grant any relief 
to her. 

The Receiver in his report referred to 
above did not definitely state that the olaim 
was untenable, but from the attitude 
assumed by the Receiver in the subsequent 
stage of the case, and particularly in the 
written statement, it is impossible to 
conceive that the plaintiff bad the remotest 
chance of getting her relief in the adminis¬ 
tration suit. The Court did not venture to 
enquire into her claim when she put it 
forward just after her discomfiture in this 
Court vide judgment dated the 7ch Novem¬ 
ber, 1918 (Exhibit B-l). Her first applica¬ 
tion, as stated above, was made in June, 
1919 and the consequent dispossession of 
the property in August 1919. Her second 
application was made on the 10th Decem¬ 
ber, 1919 while the claims of other creditors 
either of Bibi Fasihan or of her heirs were 


being dealt with by the Receiver and the 
Court administering the estate of Bibi 
Fasihan; but no definite decision was arrived 
at with respect to the olaim of the plaintiff 
because of complications having arisen on 
aooount of the purchase of the properties by 
Girdhar Das, the prior mortgagee ,* but the 
sale of these properties was set aside, 
and when the matter came before 
this Court in revision it was held that the 
plaintiff’s mortgage was affected by the 
doctrine of lis pendens and that she could 
not be subrogated to the position of a prior 
mortgagee. The lower Court’s order of the 
19th December, 1919 referred to above 
contained in three words, 11 permission is 
granted ” does nob give any reason for the 
said order, far less does it promise any 
investigation into the claim of the plaintiff. 
Probably as the estate was being adminis¬ 
tered by the Court and as the claim of the 
plaintiff had to be enforced against the 
estate, the permission of the Court would 
be necessary. If that was so, the bar, if 
any, to institute the present suit was 
removed by the order of the Administra¬ 
tion Court. In face of that order and in 
view of the fact that there was never any 
intention on the part of the Receiver or of 
the Court to investigate the claim of the 
plaintiff, to my mind it seems that there 
was no option left to her bub to have 
her claim established in Court by a sepa¬ 
rate suit. 

In order to apply section 10 of the Code 
of Civil Procedure as a bar to any further 
proceeding with the trial of the present 
case, it is necessary to show that the 
matter in issue involved in the present 
case was also directly and substantially the 
same as in the administration suit. The 
claim of the plaintiff to recover the afore¬ 
said sum upon the faots alleged in the 
plaint was not at all pending in the 
administration case a3 the aforesaid order 
of the Court clearly indicates. 

Again the section does nob bar the suit 
bub it only says that the trial of it shall nob 
be proceeded with, and thirdly Chat the 
Court under that section has no jurisdiction 
bo dismiss a suit bub can only postpone 
the determination of the same until 
the cognate case pending in another Court 
is disposed of. In other words the Code 
provides for the trial of only one of two 
or many suits if the same issue is directly 
and substantially involved, in order to save 
time and possibly a oonflicb in the views 
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taken by different Courts of oonourrent 
jurisdiction with respect to the same 
matter. Nor does the section dispense with 
the necessity of instituting such suits. 

( Under this section a su: ■ cannot be said to 
be premature provided that there is valid 
cause for it. No authority is needed to sup¬ 
port the aforaaid proposition for the section 
itself is clear, vide however the case of 
Nemagada v. Paresha (1). The learned 
Subordinate Judge is, therefore, wrong in 
holding that the preseut suit is either 
barred or that it is premature; he is also 
wrong in dismissing the suit upon that 

ground. 

The next question is, and that is the 
material question in the oase, is the plaint¬ 
iff entitled to reooup herself from the 
estate of Bibi Fasihan ? It is not denied 
that Rs. 36,500 paid by her to Girdbar 
Das was a debt over the estate of Bibi 
Fasihan under the mortgage executed by 
Bibi Fasihan on the 21st of November, 1891 
and that after her death in 1909 her heir3 
and representatives took her estate burden¬ 
ed with that debt; and', before they oan 
distribute among themselves the assets of 
the estate and the properties of the deceas¬ 
ed, it is inoumbent upon them to disobarge 
the said debt. Rupees 36,500 is part of 
the mortgage-decree for the payment of 
■whioh each and every property included in 
the mortgage is severally and jointly liable. 

Subsequent to the mortgage Bibi Fasihan 
chose to execute certain deeds of gift referred 
to above in favour of some of her children 
preferring them to others, Muhammad 
Umar was one of her children on whom 
her favour seem to have been bestowed and 
he was given 16-annas of the properties, 
whereas his share therein was only three 
annas. In 1912 some of Bibi Fasihan’s 
heirs objected to tie deeds of gift made in 
favour of some of her children on the 
ground that their shares in the properties 
of Bibi Fasihan were reduced on account of 
the deeds in question and this naturally 
led to litigation. 

The plaintiff in this case took a mortgage 
of 16 annas of some of the properties con¬ 
veyed to Muhammad Umar by his mother 
after the suits that were instituted by the 
daughters of Bibi Fasihan, namely, Fatima, 
Saera and Salema. The plaintiff, no doubt, 
took the mortgage subject to the final 
decision in the case which was then pending 


(1) (1999) 22 Bom. 640. 


and whioh has now resolved itself into the 
administration of the estate of Bibi Fashian. 
Her claim under the mortgage is, as held 
by this Court, affected by the doctrine of lis 
pendens and possibly after the final admin's- 
tration her claim might be either reduced 
or wholly extinguished by reason of there 
being nothing left in Muhammad Umar 
whioh she could take as his mortgagee. 
But that is the question which has to be 
decided because the plaintiff in her capaoity 
as mortgagee is claiming under the mort¬ 
gage executed by Muhammad Umar. We, 
in this case, are not concerned with that. 
Her position as mortgagee is relevant only 
in order to find out whether she had any 
interest or supposed interest in the proper¬ 
ties of Bibi Fasihan so as to impel her 
heir3 to pay the debt over the estate. 

Now at the time when the plaintiff paid 
the money, the sale of the mortgaged pro¬ 
perties was set aside but the properties 
had really not gone out of danger. The 
execution was proceeding and there was 
no order of the High Court in the appeals 
that wore filed by the purchasers against 
the order of the Subordinate Judge setting 
aside the sale3, to stay further proceedings 
in the execution, and from the record of 
the execution case we find that the Court 
as well as the decree-holder was strenuously 
pursuing the properties in question and 
orders for the issue of sale proclamation had 
already been passed. Kalimuzaffar, defend¬ 
ant No. 7 had already paved the way as to 
what should be done by one interested in 
the properties which were the subject of the 
mortgage of Girdhar Das-Kesho Das. To 
him, as to Umar, 16 annas of another 
property Mahal Machhiarawan was given 
by their mother under the deeds of gift. 
He settled with the decree-holder to pay 
a proportionate sum of the decree and 
to have this property 9old la3t of all. 
Thus this property would he exempt from 
9ale in the event of the entire sum due 
under the decree being realised by the sale 
of other properties or the liability would 
be in any case considerably diminished. 

The plaintiff also resorted to the same 
remedy. She paid Rs. 36,500 as the 
proportionate share of Mahal Barowna and 
gob an order from the Court with the 
consent of the decree-holder to sell it after 
Kurmi Chak and Karnauti. This arrange¬ 
ment will not in any way affect the 
liability of the properties which were mort¬ 
gaged to Girdhar Das and Kesho Das. That 
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payment, whatever be the arrangement 
between the parties, was to go towards the 
satisfaction of the decree and a9 a matter 
of fact the Court directed that the said 
money be credited towards the satisfaction 
of the decree. 

No doubt the record oi the case has 
grown into an enormous magnitude and 
the case has been complicated on account 
of the number of villages and the diversity 
of the interests held by the heirs. But the 
very statement of the case, so far as the 
present point is concerned, makes it simple. 
The order of the Court, as observed above, 
was that the amount paid by the plaintiff 
be credited towards the decree and this 
was done. Now this decree the heirs of 
Bibi Fasihan are bound to discharge. If the 
plaintiff had not paid the proportionate 
amount of the decree viz., Es. 36, 500, it 
would have been realised by the sale of the 
mortgaged properties which had not then 
been sold, and it is immaterial whether the 
liability in the final adjustment of the 
decree in question would have fallen upon 
Mahal Barowna. 

Now whose property was saved by this 
payment of Es. 36, 500 ? It was the 
property of Bibi Fasihan. Then the 
question that might be asked by the heirs 
of Bibi Fasihan is “ why do you lay claim 
to the property Barowna and others. ” If 
the money was not paid by the estate, then 
the heirs of Bibi Fasihan would be bound 
to pay it; if not, the estate of Bibi 
Fasihan would be 9old, and in that event 
probably the interest of the plaintiff would 
also have been extinguished. But that is 
no consideration for holding that the estate 
cf Bibi Fasihan was not benefitted by that 
payment. The Eeceiveras a matter of fact 
went to the length of paying Es. 15,000 
a9 compensation under the compromise 
decree of the High Court in order 
to prevent the sale of the properties includ¬ 
ing Barowna for whose sake—not for the 
sake of tbe plaintiff but for the sake of the 
heirs of Bibi Fasihan—the money was paid. 
Therefore, I have no hesitation in holding 
that the money was paid for the benefit 
of the property which at that time the 
plaintiff thought belonged to her, or there 
was a possibility of her having an interest 
in it ; but at the same time the Eeceiver, 
as representing the heirs of Bibi Fasihan, 
thought that the property was, as a matter 
of fact, Bibi Fasihan’s. The question then is 
whether the lady was interested in making 


the payment. She is a mortgagee of the 
estate of Muhammad Umar. Muhammad 
Umar is admittedly an heir of Bibi Fasihan 
and has an interest in the estate left by her 
though not of 16 annas yet of 3 annas 
at least in all the mortgaged properties of 
the estate of Bibi Fasihan. If the property 
had been sold in execution of a prior mort¬ 
gage-decree and not redeemed either by 
tbe mortgagor or the puisne mortgagee, the 
puisne mortgagee would be sure to suffer 
and that was the position in which the 
plaintiff was placed. Therefore the plaint¬ 
iff was interested in the payment of the 
money. It was through the Court that 
she obtained a title under her sale certi¬ 
ficate in execution of her decree and delivery 
of possession ; she lost possession of the 
property on account of the decision of this 
Court but she was always entitled to call 
upon the persons representing the estate of 
Bibi Fasihan to pay the debt that she had 
discharged in order to re-imburse her. 
This is to be gathered from tbe observation 
of Lord Macnaghten in the case of Dakhina 
Mohan Roy v. Sarada Mohan Roy (2). In 
that case the plaintiff obtained possession 
under the decree of the High Court of a 
revenue-paying estate and he paid the 
rents and cesses in default of which 
payment the estate would have been sold. 
The High Court decree was afterwards 
reversed by the Privy Council. In 1885 
the defendant obtained possession of the 
estate in execution of the High Court 
decree, and the plaintiff claimed the revenue 
and cesses paid by him while he was in 
possession of the property. Their Lord- 
ships observed: 

“ It seems to their Lordships to be com¬ 
mon justice that when a proprietor in 
good faith pending litigation makes the 
necessary payments for the preservation 
of the estate in dispute, and the estate is 
afterwards adjudged to his opponent, he 
should be reoouped what he has so paid by 
the person who ultimately benefits by the 
payment, if he has failed through no fault 
of his own to re-imburse himself out of the 
rents.” 

Now if Muhammad Umar had made the 
payment, would he not have been entitled 
as heir of the three annas share in the 
estate of his mother to ask the other co¬ 
heirs to contribute towards it? We - find 


(a) (1894) 21 Cal. 142 = 20 I.A. 160 = 6 Bar. 366 
(P.C.). 
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that this principle was aooepted in the 
practical dealings with the estate in ques¬ 
tion in the administration proceedings, and 
Kalimuzaffar one of the heirs, having a 
seven annas share paid off Rs. 65,000 in 
order to save the property Maohhirawan, 
the sixteen annas of which was given to 
him, from being sold. The Receiver with¬ 
out any objection makes that sum a charge 
upon the estate of Bibi Fasihan and the 
Court sanctions it. Dulhin Sona Koer 
then stepped into the shoes of Umar by 
reason of his mortgage which was a transfer 
of the property held by him in the true 
sense of the word and as defined in the 
Transfer of Property Aot. Therefore, what 
Umar could do Sona Koer could also do. 
If she paid the money, as she did, she has 
as much right as Umar had (and this was 
recognised in the case of Kalimuzaffar) to 
ask the other heirs to contribute towards 
the payment and to recoup her on account 
of the money that she had advanced. 
Upon this principle, therefore, not only, 
sections 69 and 70 will apply but various 
other sections of the Indian Contract Act, 
viz, x sections 43, 68, 69, 70 and 72. In a 
case of this kind one is not to be pinned 
down to a particular seotion of the Aot but 
all the sections read together laid down the 
principle upon which one paying money 
out of his own pocket is entitled to recoup 
himself from those who either derive benefit 
out of it or are bound to pay. It is also 
immaterial whether the person paying the 
money had a real interest or not. The word 
“interested” used in section 69 cannot 
have such a narrow meaning. If bona fide 
one believes that ho has an interest in 
property and not only as a pretext for 
having a claim against those who are bound 
to make the payment, there is no reason 
why the law should not compel the person 
ultimately benefitting by the payment to 
return the money to the payer. 

In this connection I would like to refer 
to the authorities quoted in the judgment 
in Second Appeal No. 1067 of 1921 
delivered by me on the 28th Juno, 1923 
[Rang Lai Sahu v. Kali Shankar 
Sahai (3)]. The principles of those cases 
would apply therein but did not apply to 
the second appeal which was disposed of 
by me. 

I» therefore, hold that the plaintiff is 
e ntitled to get back the money paid by her 

(3) 1924 Patna 235 = 2 Pat. 890 = 1923 Pat. H.O.C. 

353. 


from the estate of Bibi Fasihan and thab 
this should be treated in the same way as 
the payment made by Kalimuzaffar. 

We, therefore, set aside the deoision of 
the Subordinate Judge and in its stead 
make a decree to the effect that the plaint¬ 
iff is entitled to recover the sum of money 
olaimoa by her from the estate of Bibi 
Fasihan. 

Then the question is whether she is 
entitled'to reoover the rate of interest of one 
per cent, per month as claimed by her 
and which was stipulated in her mort¬ 
gage-bond. This was the rate of interest 
and perhaps oompound interest agreed to by 
Bibi Fasihan when she executed the mort¬ 
gage-bond in favour of Girdhar Das-Kesho 
Das. The learned Vakil on behalf of the 
respondents contends thab 6 per oent. per 
annum should be allowed to the deoree- 
holder inasmuch as that is the rate directed 
by the decree of the Subordinate Judge to 
be paid to Girdhar Das. That is no doubt 
the rate of interest on the amount of 
Girdhar Das ’ decree but the payment made 
by the plaintiff was out of her own pocket 
and if the Receiver of the judgment-debtors 
had had to borrow money from outside in 
order to pay the deoree they would have 
had to pay the market-rate of interest. 
That is the test which is applied to all 
such cases, and in our experience we know 
that when a decree has to be paid by a 
creditor ho does not borrow money at the 
rate of interest mentioned in the decree 
but ho borrows it at the market-rate, so 
the purpose for whioh the money was 
applied would not determine the rate 
of interest but the rate of interest whioh 
was prevailing at the time. No evidence 
has been given in this case as to what the 
market-rate of interest wa3 at the time, 
nor has it been shown that the rate of 
interest mentioned in the bond is excessive 
or more than the market-rate prevailing 
at the time. Therefore, the bond rate must 
be deemed bo be the market rate in the 
absence of any evidence to the contrary. 
Bub in the circumstances of the case 
oompound interest is not allowable; nor 
has it besn claimed. Therefore, simple 
interest only at the rate of one per cent, 
per month will bo allowed. 

The result is thab the decree of the Court 
below is set aside and in lieu thereof there 
will be a decree in favour of the plaintiff 
to recover from the defendants the aum of 
money claimed by her with future interest ab 
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the rate of 6 per cent, per annum. The heirs 
of JBibi Fasihan are liable to the extent of 
the assets of the estate whioh have come 
into their hands. Bibi Fasihan’s estate 
being in charge of the Receiver he shall 
administer it in the administration suit 
and the decretal amount in question together 
with interest will be paid by the Receiver 
out of the joint assets of the estate of Bibi 
Fasihan. In doing so, the Receiver will 
take into account the liabilities of Dulhin 
Sona Kooer and her suocessors-in interest 
of the estate. These liabilities will be set 
forth in the judgment in Oivii Revision 

Cases Nos. 177, 291, 300, 309, 310 and 
312 of 1923 whioh have been heard along 
with this appeal. 

The appeal is decreed with costs. 


Ross, J.:—I agree. 


AppeaUaccepted. 


* 1925 Patna 210. 

Das, j. 

Narayan Singh —Plaintiff A-ppellant. 

v. 

Nawab Saiyid Dildar Ali Khan and 

another —Defendants-Respondents. 

A.A.O. No. 156 of 1920, decided on 
8th May, 1924, asainst the decree of the 
Sub-Judge of Hazaribagh, dated the 
6th!April, 1920. 

(a) Tenure — Ohalwalli Tenure may be aliena¬ 
ble by custom — Inalienability is destroyed by 
cessasion of service, 

Ghatwalli tenures may be alienable by oustom. 
But if the Government- releases or abolishes the 
services in some effective and lawful manner the 
inoident of inalienability will pass away. In 
Kharagdhi, Ghatwalli Tenures are alienable by 
oustom. [P. 212 t 0. 2 ] 

(b) Tenure—Service Tenure require duty of 
service of a personal nature to make it a service 

tenure. 

Where there is no duty or service of a personal 
nature imposed upon the grantee of the tenure 
and he is merely required to appoint Police patrols 
and to pay for them, the tenure is not a service 
tenure and not ghatwalli in its nature. Mere com¬ 
pulsion to pay rent or revenue imposed upon the 
grantee does not m^ko the tenure a servioe tenure. 
[P. 214, G. 2 ] 

* (o) Court Fee—Can be claimed on relief appa¬ 
rently claimed. 

The question of Court-fee3 has to be decided with 
reference to the claim. The Court cannot insist 
on Court-fee on consequential relief not aotually 
asked on the ground that the plaintiff has ca3t the 
reliefs in suoh a form as to conceal the real nature 
of the relief, though if consequential relief is not 


asked when it could have been asked, the suit 
may be dismissed. [P. 215, C. 2 ] 

• (d) Possession —Presumption of possession. 

Where title is not proved the law will raiee from 
definite physical oontrol of part of laud, a presump¬ 
tion of possession of that whioh the possessor has 
shown a dear and un-ambiguous intention to 
possess. [P. 216, 0. 1.] 

N. C. Sinha , N. G, Ghosh and Bindesh - 
vjari Pershad — for the Appellant. 

Saiyid Abdul Aziz , Naimatullah, Nurud - 
din and Ragho Prasad — for the Respon¬ 
dents. 

Das, J. :—I entirely agree with the 

decision of the learned Subordinate Judge. 
The arguments of the learned Vakil for the 
appellant are mainly, if not entirely, based 
on the recent decision of the Judicial 
Committee in the case of Satya Narain 
Singh v. Satya Niranjan Ghakravarty (1). 
Now, in that case the question turned 
upon the construction of a grant of a 
permanent ghatwalli tenure made to the 
predecessor in title of the appellant by 
Capt. Brown in 1776, and the only point 
of law established in that case is that the 
nature of the estate which was the subject- 
matter of the grant rested upon the true 
construction of the grant and “ not upon 
the notions entertained about them in 
later generations ”. Their Lordships of 
the Judicial Committee construed the 
grant and referred to “ the most significant 
clause in the grant ” : “ when called by the 
Huzur you should be escorted by a body of 
archers and Barkandazes 307 in number, 
of whom the Sirdar9 will be 7 and archers 
and Barkandazes will be 300, and should 
appear before the Huzur ”. Referring to 
this clause, their Lordships said as 
follows :— 

“ Their Lordships are further unable to 
refer the obligation to furnish a force of 
307 men to any ordinary police adminis¬ 
tration of a Bengal Zemindari. The force 
is precise and it is large : it is military 
rather than civil ; it does not vary accord¬ 
ing to the needs of the moment, but is 
fixed at a standing number at all times, 
and attendance on the Huzur with the 
whole force on demand is clearly beyond 
the scope of mere constabulary duties. 
Effect must be given to these very special 
and express words, and although no for¬ 
feiture is stated in case of non compliance 

(1) 1924 P.C. 5 = 3 Pat. 183 = 511.A. 37 = 29 C.W.N* 
851 = 34 M.L.T. 27 = 5 P.L.T. 171 (P.G). 
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vffth them, it is ODly possible to do so 
regarding them as descriptive of an obli¬ 
gatory service tenure, whether of the 
ordinary ghatwalli type or not, and as the 
condition on which the ghatwal bolds the 
lands In another place in their judg¬ 
ment, their Lordships made the following 
observations :—“ The tenure-holder has to 
raise and maintain the force, not merely to 
pay for it. Whatever may be the other 
incidents, it is clear that these grants 
impose on him the duty of providing a 
specific armed force and of attending with it 
upon the competent Government Officers 
whenever this service is required of him. 
What can this be but a service tenure?” 
And in summing up their conclusions with 
regard to the construction and effect of 
the patta of 1776 and the confirmatory 
sanad of 1794, they said as follows :— 

“ (3j The express obligation imposed on 
the grantees as an integral part of the 
grant, to support a specified number of 
Bavkandaz98, and with them to attend the 
Huzur when required, shows that the 
tenure is a service tenure and is ghatwalli 
in its nature. 

“ (4) A tenure so granted is inalienable 
and indivisible”. 

I will now examine the grant in 
favour of the predecessor in-title of the 
plaintiff to see whether the tenure at its 
inception wa9 a service tenure and there¬ 
fore inalienable. The grant was made 
by Mr. Chapman, the Agent of the East 
India Company to Tekait Paran Singh, 
described as “the malik and mustajir of 
Cadi Ghoranjr’ on the 8th November, 
1780. Tne document which has been pro¬ 
duced by the plaintiff is addressed to 
J ‘ Mutsaddis of affairs of the present and 
future Chaudhuris and Kanoongoes of the 
District Kharagdiha, ” but in the margin 
occur these words in English, in the hand¬ 
writing of Mr. Chapman, “ Patta granted 
to Tikait Paran Singh, ghatwal of Ghoranji 
for the year 1188 Fasli, Jama Sika, 
Rs. 435 15 0 ”. We may then accept Ex. 2, 
which is the document produced by the 
plaintiff, as the patta granted to Tekait 
Paran Singh, though it was not expressly 
addressed to him. The opening words 
of the documents are as follows :— 
Under orders of the Bengal Council, 
this Sanad is granted (letting out) 
Cadi Ghoranji appertaining to the said 
district, in Istimrari Mokarrari to Tikait 
Paran Singh, Malik and Mustajir, of the 


said Gadi (with effect from) 1188 Fasli 
fixing Bs. 435-15 Sahwab (coins of) the 
present ourrenoy as the annual consoli¬ 
dated jama”. Though the grant is of Gadi 
Ghoranji, there is express exception of 
“ Chakran Jagirs”. Most of the clauses 
(and they are not many) impose dubieR 
which are ordinarily discharged by the 
zemindars ; but then occurs this clause 
upon which reliance is placed by the 
plaintiff-appellant.” Also, besides paying 
Government Revenue, he shall appoint 
Barkandazes and Digwars with one Sirdar 
as Chakars of Chakran lauds, in ordor to 
guard the roads of tho villages appertaining 
to the said Gadi, and see that the same 
are well guarded. Also if any murder, 
riot, theft, or highway robbery, etc., take 
place in their jurisdiction, they shall be 
treated, as offenders against Government 
and be dismissed from their posts. When¬ 
ever the said Chakars shall be called for by 
the authorities, the Sirdars with his sub¬ 
ordinates shall attend in person. If any 
one himself takes any ill-advised step or 
gives evil advice to others, in consequence 
of which tho work of Government suffers, 
he shall be removed from his situation 
after enquiry aud judgment, and he 3 hall 
not be allowed to enter the said Gadi 
again”. 

In my opinion, there is all the difference 
in the world between the duties imposed on 
Paran Singh and those imposed on the 
grantee in the case to which I have refer¬ 
red. Here his sole duty consists in 
appointing Barkandazes and Digwars, and, 
it may be, paying for them, though I am 
not sure that the exclusion of the Chakran 
lands from the grant did not imply that 
these Barkandazes and Digwars were 
remunerated by grant of Chakran lands 
expressly made to them by the Government, 
and nob by any wages paid by Paran Singh 
to them. These Chakran lands, as the 
document shows, were situate within the 
ambit of Gadi Ghoranji, ana it may well 
he that they were settled by the former 
Maliks and Mustajirs of the gadi with 
Barkandazes and Digwars on conditions of 
service. Now the earlier history of the 
Gadi show? that it was one cf the 84 
divisions called Gaais of Kharagdiha which 
originally formed parG of the zemindari cf 
Siwar Muh?mmadahad, the property o: 
Maharajah Mode Narain Dao. The 
Ghatwals recognized the Maharaja as Gtie 
chief through whom they paid their small 
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tribute to the ruler of the oountry, and 
they considered themselves as independent 
of his authority. It was recognized by the 
East India Company that the Ghatwals 
were a turbulent; set of men worth winning 
by methods of conciliation, because of their 
influence in tbeir country and their solida¬ 
rity among themselves, and it was in 
pursuance of this policy, that, ignoring 
Maharaja Mode Narayan, the East India 
Company entered into direct settlement 
with the Ghatwals of Kharagdiha. Now, 
I am not unmindful of what was said by 
the Judicial Committee in the case to which 
I have referred, namely, that where the 
instrument contains words of grant and 
purports to make a grant on behalf of and 
in the name of the East India Company, 
it must be so interpreted, and that 
this construction cannot be defeated merely 
because there may be ground for thinking 
that the grantee was already the holder of 
the lands under earlier grants. The tenure, 
in the present case, is undoubtedly a 
Government tenure, but the question 
remains, is it a service tenure ? I was refer¬ 
ring to the earlier history of the gadi toshow 
that, prior to the date of the grant, the 
Tekait, referredto in the document as " the 
milk and mustajir of Gadi Ghoranji ”, was 
undoubtedly inthe possession of a zemindar, 
and it is not unreasonable to assume that 
he, or bis predecessors-in-title made grants 
of lands to various persons on condition 
of guarding the roads of the villages and 
rendering other services usually rendered 
by village police. In entering into the 
settlement with the Tekait of Ghoranji the 
Government was careful to exolude the 
Chakran lands from the grant, and it would 
appear as if the Government took it out 
of the power of the Tekait to resume these 
Chakran landa and to put an end to the 
services rendered by the Digwars. If I 
am right in this view, then the estates 
known as Gadi Ghoranji, were not even 
subjected to a pecuniary charge, and the 
only duty which was cast on the Tekait 
under the patta was to appoint these 
police officers. I will assume, however, 
that the Tekait was required to pay for 
the services of these police officers, and 
that the Gadi Ghoranji was subjected to 
a pecuniary charge for the wages pay¬ 
able to these police officers. Even then, 
there were no services to be rendered 
by the Tekait so that the personality 
or the appointment of the holder of the 


gadi would be of no importance. In tho 
oase before the Judicial Committee, the 
grantee was required to go round the 
villages escorted by archers and Barkand- 
azes and protect the villages. In the oase 
before us, the duty is cast, not on the 
grantee, but on the Barkandazes and the 
Digwars to guard the roads of the villages. 
In the case before the Judioial Committee, 
the grantee was required whenever oalled 
upon to appear before the Huzur with a 
force of 307 men. In the case before us, 
no duty is cast upon the grantee to appear 
before the Ruling Authority, but a duty is 
cast upon the Chakors to attend the 
authorities whenever required by them to 
do so. In short, there are no servioes of a 
personal nature to be rendered by Tekait 
Paras Singh under the Sanad of the 8th 
November, 1780. How can it then be 
suggested that the tenure was a service 
tenure aEd was ghatwalli in its nature ? 

I will however assume that, though 
there were no services to be rendered by 
the Tekait, the fact that the grant imposed 
on him the duty of providing the village 
police was sufficient to impress the tenure 
with a ghatwalli character. It is oonoeded 
in the judgment of the Judicial Committee 
that such a tenure may be alienable by 
custom. It is also conceded that the 
incident of inalienability ceases to attach 
to the tenure if the Government releases 
or abolishes the services in some effective 
and lawful manner, I will first deal with 
the question of custom. My difficulty in 
dealing with this point is that the 
question was not discussed in the judgment 
of the Subordinate Judge. But the issue 
was clearly raised in the third paragraph of 
the written statement, and, as evidence of 
an unimpeachable character is in the 
record, I am clearly of opinion that I 
should express my views on this point. In 
the case of Kali Pershad v. Anund Bay (2), 
the Judicial Committee pointed out that 
ghatwalli tenures are generally inalienable, 
but that evidence may be given to show 
that in a certain district they are by local 
custom subject to special incidents in this 
regard. Such evidence was forthcoming in 
that case and was to the effeot that many 
transfers had taken place in Kharakpur 
without being questioned or questionable, 
provided that the Zamindar of Kharakpur 


(2) (1888) 15 Cal. 471 = 15 I.A. 18 = 5 Bar, 121 
(P.O.). 


1985 


NARAYAN SINGH V. SAIYID DILDAR ALI KHAN (Daa, J.) Patna 213 






expressly assented to and aooepted the trans¬ 
feree as his ghatwal. In this oase we are 
dealing, not with a Kharakpur ghatwali, 
but with Kharagdiha ghatwali, and we have 
oonolusive evidence that numerous transfers 
have taken place in Kharagdiha without 
being questioned either by the holders of 
the gadis or by the Government. Ex. DD 
is the letter addressed by Capt. Wilkinson 
to the Government on the 3rd October, 
1834 on the serious situation created in 
Kharagdiha, by reason of the chronic 
state of indebtedness of the Kharagdiha 
Ghatwalis. Capt. Wilkinson pointed out 
that Kharagdiha formerly consisted of 
84 divisions designated gadis of which 
there were 51 in the agency, the rest 
having been transferred to the other Zillas. 
Dealing with 28 of the gadis whioh were 
permanently settled with the ghatwals, he 
said as folllows:—"One of the gadis 
Lataki was sold in auction, and the heirs 
of the old proprietor subsist on charity 
collected from relations. Oae Kagali, 
was sold privately, and the family of the 
proprietor are in the same condition as 
the Lataki family. Of eight gadis, 
namely, Chakmanjo, Khurchutta, Deopur, 
Doetan, Domohanoh, Ghoranji, Jurria, 
Beria portions have been sold in 
different times by auction in satis¬ 
faction of decrees and by private sale. 
The portions whioh remain in the names 
of the ghatwals or zemindars are pledged 
to Mahajans, and the Zemindars or ghat¬ 
wals are in the greatest distress. The 
produce of the portion pledged will not 
cover the interest accruing on the last 
bonds executed. Eighteen gadis and the 
names are given "are still in the possession 
of the heirs of the original ghatwals. They 
are all muoh involved in debt for the pay¬ 
ment of which nearly the whole of their 
lands have been pledged to Mahajans and 
their condition is little better than 
those mentioned above.” After pointing 
out that, if the Mahajans were allowed to 
recover bheir debts under Reg. 15 of 1793, 
1 of 1798 or 17 of 1806, they must become 
proprietors in the course of three or four 
years of the whole landed property of 
Kharagdiha, he asked for special permission 
to be allowed “to investigate the accounts 
with the parties without any attention 
to documents whioh have been inter¬ 
mediately executed.” He suggested that 
there should be no appeal from his decision 
■to the Sudder Dewani Adalat. Mr. Sifton 


points out in his final report on the Survey 
and Settlement operations in the district of 
Hazaribagh that the proposals of Captain 
Wilkinson received the immediate approval 
ol the Government, and an order was 
passed under section 5 of Reg. 13 of 1333, 
declaring that no appeal against the 
agent’s order in these matters should lie to 
the Sudder Dewani Adalat. Finally the 
Chota Nagpur Encumbered Estates Act 
was passed in 1876, extending the protec¬ 
tion of the State to all Encumbered Estates 
in Chota Nagpur. Mr. Sifton points out 
that there are at present only 12 gadis 
whioh are still the property of the original 
Ghatwali families and 12 others in which 
the original families still retain a portion 
of their property. 

Two questions fall to be considered first, 
what is the effect of the numerous trans¬ 
actions whioh have taken place as a result 
of which the estates or portions of the 
estates belonging to the Kharagdiha ghat¬ 
wals have passed into the hands of 
strangers ? Secondly, what is the effect of 
the legislation, and particularly of the 
Encumbered Estates Act by which the 
protection of the state has been given to 
the encumbered proprietor? of Chota 
Nagpur, including the Kharagdiha ghat¬ 
wals ? To take the first question, it is 
remarkable that there was no effective 
protest by the Government against the 
power of alienation exercised by the ghat¬ 
wals. It is not that the Government did 
not appreciate the fact that it was neces¬ 
sary to maintain the ghatwals in the 
possession of their estates. Capt. Wilkin¬ 
son, in his letter to the Government, stated 
the position in these words:—" The conse¬ 
quence of the Tekait's being deprived of 
their lands would, I am convinced, be 
disturbances of a nature something similar 
to those in Nagpur and Birbhum for the 
Tekaits, although ignorant, have great 
influence over the inhabitants of the coun¬ 
try who are chiefly men of their own and 
other low castes impressed with an idea 
that they have been cheated out of their 
lands by the Mahajans assisted by their 
own Karpardazes who have not unfrequent- 
ly been near relations of the Mahajans”. 
The Government took effective means for 
the protection of the Tekaits, but it never 
struck any one to raise the question 
whether these tenures were at all alienable. 
In my opinion, the evidence establishes 
that there is a well-recognised custom in 



214 Patna narayan singh 


1925 


V. SAIYID DILDAR ALI KHAN (Dag, J.) 


Kharagdiha under which these tenures 
have become alienable. 

The other question is equally important. 
If these gadies were originally inalienable, 
the ghatwals did not stand in need of any 
state protection. The Ohota Nagpur En¬ 
cumbered Estates Act of 1876 was passed, 
as the preamble shows, “ to provide for the 
relief of holders of land in Chota Nagpur 
who may be in debt, and whose immove¬ 
able property may be subject to mortgages, 
charges and liens Now this Act is the 
final effort on the part of the Government 
in the process of giving relief to “the 
holders of land in Ohota Nagpur” which 
began with the action taken on the letter 
of Captain Wilkinson in 1834. It is not 
necessary to go through the provisions of 
the Act, it is sufficient to point out that 
powers of a very sweeping kind are given 
to the executive officers to protect the 
encumbered holders of land in Chota 
Nagpur against the claims of creditors. 
Now there is no doubt that the ghatwals 
of Kharagdiha come within the scope of 
of the statute, and that the Act has been 
applied in their favour again and again, 
Now, if these estates, were originally in¬ 
alienable, bow is it that the Legislature 
proceeds to devise means for the protection 
of those estates against the claims of the 
creditors ? I regard the statute of 1876 as a 
legislativeinterpretationofthe sanads under 
which the ghatwals of Kharagdiha held lands. 

The last question is whether the Gov¬ 
ernment has released or abolished the 
services renderable by the ghatwals in some 
effective and lawful manner. As I have 
pointed out, the only obligation imposed 
on the Tekait of Ghoranji under the Sanad 
of the 8bh November, 1780, was to appoint 
the Barkandazes and the Digwars, and, it 
may be, to pay for their services. It will 
be found from Mr. Sifton’s Final Report 
on the Survey and Settlement Operations 
in the District of Hazaribagh that the 
■policing of the district was kept up by the 
ghatwals until 1834. In 1834, Government 
began to establish police stations, and in 
1862, Government took over the entire 
management of the police under Act Y of 
1861 and abolished the police powers of 
the zemindars. The Government then took 
up the question of the proper reorganisa¬ 
tion of the rural police or Digwars, and in 
1877 Mr. Davis, the Superintendent of 
Police, presented a scheme for reorganisa¬ 
tion of the Digwari system throughout the 


district by means of Digwars paid by oasb 
wages. He found that 938 Digwars were 
actually being maintained by the zemindars,, 
his scheme reduced the number of Digwars 
to 450 to be distributed over 109 road 
posts for patrol duty, and he calculated the 
cost of the establishment to be Rs. 2,220* 
per month. As the zemindars had alienated 
portions of their estates to Digwars who 
would now be relieved of their duties by 
the substitution of paid road patrols, it 
was decided that the zemindars could not 
be responsible for the whole of this cost* 
but that it should be realised between the* 
zemindars and the Digwars jagirdars who 
retained their service lands without being 
required to perform any services. In the 
following year Act VIII (B.C.) of 1878 was 
passed empowering the Deputy Commis¬ 
sioner to fix the number of patrols neces¬ 
sary to protect the different roads and 
passes, and to realise their costs from 
the zemindars and under tenure-holders. 
Subsequent Acts dealing with the Rural 
Police of Chota Nagpur are Act V (B C.) 
of 1887 and Act I of 1914 (Behar and 
Orissa). It is pointed out by Mr. Sifton 
that the Tekaits of Kharagdiha are required 
to contribute altogether Rs. 5,280 for this 
purpose. 

Now what is the effect of these sub¬ 
sequent events on the character of the 
tenure in the hands of the Tekait of 
Ghoranji ? Clearly the Government has 
released the services in an effective and 
lawful manner if the obligation to appoint 
Barkandazes and Digwars and to pay their 
wages could be called a service, and, in 
lieu thereof, has subjected his estate to a 
pecuniary charge. It was insisted by the 
learned Vakil for the appellant that the 
assessment by the Government of the 
ghatwals under Act VIII of 1878 is a conti¬ 
nuation of their services in another form. 
But the change in form in my opinion is 
vital to the enquiry, for it is obvious that 
the personality or the appointment of the 
holder is no longer of any importance. 
Payment of rent or revenue is a form of 
service, but a tenure where no other service 
is imposed than the payment of rent or 
revenue cannot be called a service tenure. 

In my opinion, if the tenure in question 
was ever a service tenure, the Government 
released or abolished the services by Act 
VIII of 1878, and it can no longer be 
regarded as a service tenure. I hold that 
the plaintiff is not entitled to succeed in 
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the aotion on the ground that the tenure 
was inalienable. 

The plaintiff’s suit must also fail on 
• another ground uamely that he omitted to 
ask for a consequential relief although he 
was able to seek that relief in this action. 
The plaintiff’s suit is a suit for declaration 
of title. No objection can be taken to the 
scope of the suit if as the plaintiff asserts, 
he is still in possession of the disputed 
properties. The objeot of the suit is in 
substance to obtain a declaration that the 
conveyance of the disputed properties by 
his father, Tekait Hemraj Singh to Nawab 
Ali Khan, represented in this action by 
the defendants, so far back as the 14th 
December, 1856, did nob operate to confer 
any title on Nawab Ali Khan. Hemraj 
Singh died in 1857 and was succeeded 
in the Gadi by his son. the present 
plaintiff who however has died during 
the pendency of the appeal in this 
Court. It appears that the Court of 
Wards took possession of Gadi Gboranji 
on behalf of the plaintiff and refused to 
recognise Nawab Ali Khan as the pur¬ 
chaser of the villages. Nawab Ali Khan 
thereupon instituted a suit for the purpose 
of having the deed of sale executed by 
Hemraj Singh established a3 against his 
son. It was open to the Court of Wards, 
which was then acting as the guardian of 
the present plaintiff, to take the plea that 
the tenure being ghabwalli, was inalienable. 
But the only defence that was put for¬ 
ward was that no such kabala had been 
executed by Hemraj Singh. The Calcutta 
High Court found in favour of the kabala 
and pronounced judgment in favour of 
Nawab Ali Khan (see Exhibit K*9, Part 3, 
page 34). Nawab Ali Khan then ap¬ 
plied to have bis name registered in the 
Government books as tbe proprietor 
of the purchased villages. Tbe application 
was rejected on tbe 18th April, 1868 
by the Deputy Commissioner on the 
ground that the gadi was a service 
tenure and was inalienable. The order 
was maintained on appeal by the Comis- 
sioner on the 30th March, 1869. When 
the Land Registration Act came into 
operation, the plaintiff applied to have his 
name registered in the Land Registration 
Department in respect of all the villages 
comprised in the gadi. Newab Ali Khan 
objected. The objection was allowed, and 
the name of Nawab Ali Khan was record¬ 
ed in respect of the villages which were 


the subject-matter of the conveyance. In 
dealing with fchi3 point, the Deputy Col¬ 
lector said as follows :— 

“ The Government has now deoidod by 
their letter No. 3002, dated the 5bh Decem¬ 
ber, 1878, that the names of bona fide 
occupants of ghatwali tenures are to. be 
registered, but it will not affect the right 
of Government. There is no doubt that 
the applicant is in possession for a long 
time by right of purchase. I would there¬ 
fore on the authority of the Government 
order quoted above register the applicant’s 
name as a joint sharer ”. In the record of 
rights, finally published on the 23rd 
February 1913, the names of the defend¬ 
ants were recorded as proprietors of the 
disputed villages. The Subordinate Judge 
on a consideration of all the evidence, came 
to the conclusion that the plaintiff was not 
in possession of the disputed villages and 
that the suit was barred by the provisions 
of section 42 of the Specific Relief Act. 

Before dealing with the point, it is as 
well to dispose of an objection taken 
by the Stamp Reporter. He took the 
view that plaintiff could not avoid 
paying the proper Court-fee as in a 
suit for declaration of title and for pos¬ 
session by casting his reliefs in a declaratory 
form. With this view, I do not agree. Tbe 
question of Court fee must be decided on 
the plaint ; and though it is open to the 
Court to say that the plaintiff ha3 really 
asked for a consequential relief though be 
has tried to conceal it by casting the reliefs 
in a particular form it is not open to tbe 
Court to say that the plaintiff should have 
asked for a consequential relief and should 
have paid tbe proper f66 as in such a suit. 
Here tbe plaintiff insists that is not 
necessary for him to ask for a consequential 
relief. Although be take9 a risk in so 
insisting in that he is liable to have his 
suit dismissed under section 42 of the 
Specific Relief Act if the Court ultimately 
comes to tbe conclusion that it was open 
to him to ask for a consequential relief, he 
is clearly entitled to have the case made by 
him in the plaint tried by the Courts. I 
hold that the plaintiff cannot be called upon 
to pay the fee as in a suit for a declaration 
of title and consequential relief. 

Coming now to the merits, there is no 
doubt whatever that the plaintiff is not in 
possession of the disputed properties, and 
that the Court will not make a declaration 
in his favour, sinoe the plaintiff, being able 
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to seek further relief than a mere deola- 
cation of title omitted to do so. The learned 
Vakil for the appellant aooepts the finding 
of fact of the Court below so far as the 
finding can be confined to the tenanted 
portions of the villages, but he insists that 
so far as the jungle lands and minerals are 
concerned, they cannot be in the actual 
possession of the defendants, and must be 
deemed to be in his possession assuming as 
this argument must assume-that he has 
a good and valid title to the villages. The 
argument is founded upon the well known 
principle that a person who has got 
possession by wrong cannot have reoourse 
to the doctrine of constructive possession 
in his favour. Now possession, in the sense 
in which that term is used in jurisprudence, 
must be accompanied by an intention to 
possess, an animus possindendi. Now it 
cannot be said of wrong-doer that there is 
any intention to possess that of which he 
has not a definite physical control. But 
of that of whioh he has a definite physical 
control, he is dearly in possession, provided 
the animus possidendi is established. I 
think this is at the bottom of the rule 
which lays down that a wrong-doer cannot 
have recourse to the doctrine of construc¬ 
tive possession. But let us go a step further. 
Supposing a person without title acquires 
possession of a part of the land and then 
proceeds to mark out the area of the entire 
land which he intends to possess. Clearly 
he has shown an intention to possess the 
entire area, and he will be deemed to be in 
possession of the entire area, though he has 
a definite physical control only over a por¬ 
tion. I think that it is more correct to say 
that, in the absence of title, the law will 
raise from definite physical control of part 
of land a presumption of possession of that, 
neither more nor less, which the possessor 
has shown a clear and unambiguous 
intention to possess. 

But here the defendants were in no sense 
wrong-doers. They were in by a dooument 
which purported to convey whatever title 
the vendor had in the villages conveyed. 
There wae no dispute as to the boundaries 
of the villages, and the position is the 
same as if the defendants had marked out 
the entire area conveyed to them. It 
may be that the oonveyanoe did not confer 
any title on them but they were not aware 
of any defect in their title and there was 
clearly an intention to possess the entire 
area conveyed to them in the right of the 


vendor. In my opinion, the defendants 
were just as much in possession of the 
jungles and the minerals as of the tenanted 
portions of the villages. I agree with the 
Subordinate Judge that the suit is barred 
by the provision of section 42 of the 
Specifio Relief Act. 

The appeal must be dismissed with costs. 

Ross, J.:—I agree. 

Appeal dismissed . 

** 1926 Patna 216. 

Jwala Prasad, a.o.j. and 
Macpherson, j. 

Earn Rachhya Singh and others —Defen¬ 
dants-Appellants 

v. 

Kamakhya Narain Singh— Plaintiff- 

Respondent. 

F. A. No. 238 of 1921, decided on the 
6th August, 1924, from the decision of the 
Sub-Judge, Hazaribagh, dated 10th Juno, 
1921. 

• (a) Adverse possession—Landlord and tenant^ 
Continuation of relationship of landlord and ten¬ 
ant by admission of parties cannot affect claims 
openly set up and not withdrawn by the tenant 
and in conflict with the continuation of any 
incidents of the original tenancy. 

The relationship of landlord and tenant might 
be continued by the admission of the parties. Gut 
when there are any claims openly asserted and 
not withdrawn by the tenant who is suffered to 
continue in possession, the admission of the par¬ 
ties oannot create, preserve or revive undisputed, 
conditions of the continuous right of the relation¬ 
ship of the landlord and the tenant which confliot 
with claims asserted by the tenant suoh as are 
referred to above. [P. 228, 0. 1 ] 

(b) Landlord and tenant—Open assertion by a 
tenant to the knowledge of the landlords of a right 
inconsistent with the right claimed by the landlord 
to treat the tenant as a tenant at will or from year 
to year would enable the tenant to resist the land¬ 
lord's claim after limitation—Adverse possession . 

Authorties in India show that a tenant in India 
is not precluded by an admission of tenancy, from 
showing that the nature of tenancy asserted by 
him to the knowledge of the landlord has been 
for the period prescribed by the Limitation Aot 
pro tanto adverse to the right to eject at will or 
on notioe given. The question then is not what 
was the right whioh aotually existed at the begin¬ 
ning of the tenancy but what was the right whioh 
he has openly enjoyed to the knowledge of the 
owner or his representative for the time being. A 
manifest assertion by the tenant to the knowledge 
of the person representing the landlord’s interest 
of a right inconsistent with that claimed by the 
landlord to treat him as a tenant-at-will or from 
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year to year, would be a disclaimer of the land¬ 
lord’s title. [Vivian v. Mote) 16 Oh. D. 730, Ref. 
to, [P. 228,0, I.] 


* (o) Limitation Act , Art. 244—Art. 444 and not 
Art-139 governs suit by landlord against Mukar- 
raridara claiming permanent interest while lease 
granted only life interest—Limitation Act , 
Art. 139. 

The Mukarrari Istimari granted to the original 
Mukarraridars oonveyed only a life-interest. Bat 
it was olaimed by their representatives that the 
interest which the mukarrari Isiimrari lease 
oonveyed was of a permanent oharaoter. Suoh 
interest was expressly asserted in the sale deed 
exeouted by the mukarraridars at the time. The 
defendants expressly olaimed throughout to hold 
under the sale-deed as permanent mukarraridars. 

Held that the suit was not governed by Art. 
139, but by Art. 144, as the defendants had made 
a definite assertion of an adverse righc more than 
twelve years before the suit. [P. 229, C. 2.] 

(d) Transfer of Property Act, S. 107-Scope . 

A registered instrument is necessary under 
S, 107 for oreating a lease for any term exceeding 
one year or reserving a yearly rent. [P. 224, C. 1.] 

** (e) Transfer ol Property Act, S. 110—Applies 
only where the lease is for a fixed term and not 
where it is for life —A tenancy need not necessarily 

be the result of holding over. 

3. 116 does not apply unless there is already a 
lease and that lease has determined. Under that 
seotion only the original lessee is benefited. Also 
that Beotion applies only to a lease for a fixed term 
and nou to a lease for life. The representatives or 
assigns of the tenants-fcr-life will not beoome 
tenants from year to year without the formalities 
of 8. 107. In other words, they oan beoome tenant s 
from year to year, only by means of a registered 
instrument. A verbal oontraot is enough to make 
them tenanta-at-will or for a year. Mere reoeipt 
of rent not inconsistent with any adverse title 
whioh the defendant may set up, cannot create a 
tenauoy or a tenancy for a year, though 
receipt of the rent from persons in posession may 
under oertaiD oircumatances create a valid lease 
for a year. [P. 224, C. 1.] 


(f ) Transfer of Property Act, 8 107-Tenancy 
may be created impliedly by acts of parties without 
registered instrument when the term does not exceed 
one year—Landlord and tenant. 


Aots indicative of establishing the relationship of 
landlord and tenant can create tenanoy. These 
aots may be expressed, implied or gathered from 
conduct or oiroumstaDces of the parties. A person 
m wrongful possession or a trespasser may be 
altered into tenant. He may beoome a tenant-at- 

?*“! or a teQa °t a term. When the tenanoy is to 
DQ for a term exceeding one year, certain formal!* 
168 are necessary under 8. 107. [P. 224, C. 1.] 


(g) Land-tenures — Hazaribagh — I 

Zi?, ar \ a r\ in palta doe3 not necessarily 
estate of inheritance. 


ruff 1 ? ? hra8e “Istimrari mukarrari” in a Patta 
*? a J ari bag does not perse convey 
estate of inheritance. But the Court is oo 
petent to see whether the other terms of 


instrument, the oiroumstanoes under whioh it was 
made or the subsequent oonduot of the parties 
show that the intention was to make the grant 
hereditary. [P. 226, C, 1.] 

(h) Land tenure — Marfatdari receipt—Landlord 
and tenant . 

Marfatdari receipts oannot convey Raiyati title 
to a Marfatdar. 

* (i) Adverse possession—Adverse posession of a 
limited interest is recognised—When such adverse 
possession is claimed question of payment of rent is 
immaterial. 

The receipt of rent does not necessarily show 
that the interest of a permanent tenure in the 
tenant was recognised by the landlord. Nor does it 
show that the position of a yearly tenant was aooep- 
ted by the tenant. Therefore, payment or non-pay¬ 
ment of rent is immaterial when defendant eets up 
plea of adverse title to limited interest or, pleads 
tenauoy and in the alternative possession of 
a limited interest. For the defendant in a suit 
for possession oan set up a plea of adverse title to 
a limited interest such a9 an oooupancy right or 

perpetual tenure. [P. 221, C. 1.] 

• 

*'{]) Adverse possession—Possession by tenant's 
assign is adverse from date of expiration of lease — 
Landlord and tenant. 

When a lease expires, the tenant’s assign has 
no right to the possession of the property and if he 
is in possession the possession is wrongful. In 
the absence of evidence from whioh a fresh tenanoy 
oan be inferred time begins to run against the 
landlord from the expiration of the lease. 

Manohar Lai and Kailaspati —for the 
Appellants. 

Sushil Aladhab Mullick —for the Respon¬ 
dent. 

Jwala Prasad, A.C.J;— This appeal is 

directed against the decision of the Sub¬ 
ordinate Judge of Hazaribagh, dated the 
10th June, 1921, decreeing the plaintiffs 
suit for resumption, and khas possession 
with mesne profits of two mukarrari 
villages named Jobda and Jobdi appertain¬ 
ing to the Ramgarh estate of which the 
plaintiff is the 16 annas proprietor, The 
defendants Nos. 11 to 14 did not appear in 

tho Court below. They are not parties to 
this appeal. 

The villages were leased out in mukar¬ 
rari istimrari to two persons Syed 
Muzaffar Hussain and Syed Mohammad 
Hussain, by means of a registered patta 
bearing date Pous Sudi 14th 1922 Sambafc 
(31st December 1865), the kabuliyat 
whereof has been produced by the plaintiff 
and marked Exhibit 1. 

On 17th September, 1875 (Asin Badi 
fnd 1931 (Sambat), Syed Mohammad 
Hussain, one of the lessees, executed an 
ikrarnama (Ex. C), stating that he had no 
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interest in the lease and that Syed Muza 
ffar Hussain was the sole lessee and had 
been exclusively in possession of the 
mukarrari by payment of nazrana t other 
expenses and rents, and that his (Syed 
Hussain’s) name was mentioned in the 
lease in accordance with the prevailing 
custom in the Ramgarh estate to make 
mukarrari settlement in the name of two 
persons. 

On 1st August, 1879 (29th Sawan 1936) 
Syed Muzaffar Hussain executed a deed 
of absolute sale (Ex. B) in favour of Babu 
Sabay Singh, ancestor of the defendants, 
transferring his entire interest in the 
disputed villages as well as in other villages 
for a consideration of Rs. 1,861. 

The original lessees are dead. The 
exact date of their death is Dot known. The 
plaintiff’s witness Sheo Sahay Lai simply 
states that they “ died more than 12 
years ago. ” The defendants stated in 
their written statement filed on the 28th 
August, 1920, that they died 25 to 30 years 
ago. Such is also the statement of their 
witness No. 1 Rambhuwan Singh. The 
Subordinate Judge has found that they 
died about 30 years ago, that ig f in 1891- 
92 (1947-48). This is not disputed by the 
plaintiff. 

The plaintiff’s case is the simple one, 
that upon the death of original lessees 
his right to re-enter accrued, that the 
defendants as assigns of the lessees 
“continued in possession with the assent of 
the landlord as tenauts from year to year 
notwithstanding the termination of the 
tenancy on the death of the said lessees,” 
but that at the time of th6 preparation of 
the record-of-rights they falsely asserted 
for the first time that they were entitled to 
continue in possession as mukarrari 
istimraidars and that they were recorded 
as such in the record-of-rights. The 
plaintiff treating the defendants as tenants 
from year to year served them with 
notice to quit. The first notice (Ex. A) 
is dated the first August, 1907 (8th Sawan 
1964 Sambat) and calls upon the defend¬ 
ants to quit at the expiration of that 
year, which expired on the 15th Ghaitra 
1964 Sambat (corresponding to the 1st 
April, 1908). In spite of this notice the 

defendants continued in possession and 
the last notice (Exs. 2 to 4), dated the 20th 
August, 1919, was served on the lOth 
September, 1919 (plaintiff’s witness No. 2 
Rama Prasad), and called on them to quit 


by the end of the Sambat year, which ex¬ 
pired on the 15th Chaitra 1977 (20bb 
March, 1920). The suit was instituted or 
the 1st April, 1920. 

The defendants assert that the original 
lessees Syed Muzaffar Hussain and Syed 
Mohammad Hussain acquired permanent 
mukarrari under the patta (Ex. 1) of 31st 
December, 1865, that the defendants pur¬ 
chased this permanent mukarrari interest 
by the kobala (Ex. B) in 1879 and since- 
then have been in possession in virtue* 
thereof and that they are in adverse pos¬ 
session of the same and are not year to 
year tenants with the permission of the 
landlord after the death of the original 
lessees. They also plead limitation. 

Upon the pleadings of the parties 
various issues were raised in the Gourb 
below. We are concerned only with four 
of them, namely, Nos. 2, 3, 4 and 5 of the 
Court below. 

“ Is the suit barred by limitation ? ”—(Issue 
No. 2). “ What is the meaning of the term mu¬ 
karrari istimnn ? Does it mean life-grant or lease 
in perpetuity?”—(Issue No. 3). 

“ Have the defendants been tenants from 
year to year with the assent of the landlord after 
the death of the original lessee ?” — (Issue No. 4). 

“Hts the defendant obtained a right to hold 
the mauztin suit by prescription and adverse 
possession ” — (Issue No. 5.) 

Issue No. 3.—As to whether the mukar¬ 
rari istimrari grant in Exhibit (1) was a 
perpetual grant or whether it enured for 
the life-time only of the grantees, the 
question seems to have been concluded by 
the decision in the case of Ram Narayan 
Singh v. Ghota Nagpur Banking Associa¬ 
tion (1). It appears that about the time 
when the present grant was made by the 
registered patta of the 31st December, 1865 
(kabuliyat , Ex. 1;, Maharaja Ramnath 
Singh granted a large number of villages in 
the years 1864-65 in mukarrari istimrari 
lease to different grantees. In course of 
time when the original grantees began to 
die off, a question arose between the 
aucestor of the plaintiff, the present owner 
of the Ramgarh estate, and the heirs or 
assigns of the original mukarraridars as to 
the nature of the grant. The plaintiff's 
ancestors alleged that the grants were 
merely life tenures and were resumable after 
the death of the original grantees, whereas 
the heirs or assigns of the grantees alleged 
that the grants were permanent, hereditable^ 

(l) (1915) 43 Oal. 332 = 361.0. 321. 
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and transferable grants and the plaintiff 
had no right of resumption. Some test 
oaseB were instituted and the controversy 
between the parties was finally set at rest 
by the decision of the Calcutta High Court 
in the case referred to above, wherein it was 
held that grants in the terms in which the 
grant now in controversy is couohed did 
not create an estate of inheritance and 
were not permanent and heritable, but 
were merely life tenures and that the 
plaintiff’s ancestor had a right of resump¬ 
tion. Thereafter a large number of suits 
was instituted by the Ramgarh estate 
against the heirs or assigns of the original 
mukarraridars for resumption of the grants 
and several of them have come to this Court 
in appeal. The present oase is one of those 
resumption suits. 

The terms of the lease are set out in the 
kabuliyat (Ex. 1). The lessees arc 
two in number, Syed Mohammad Hussain 
and Syed Muzaffar Hussain. The document 
states that the lessees have obtained 
mukavrari istimrari of mauzas Jobda and 
Jobdi in Pargana Dantar (District nazari- 
bagh). exclusive of jagir and hr it lands, 
coal mines, sub-soil rights, at an annual 
jama of R?. 344. The lessees then 
expressed their readiness to cultivate and 
improve the village, to keep the tenants 
contended and to construct ahars and so 
forth. The rent is payable in kists and 
provision is made for certain small .s alamis. 
Default in payment of rent is to involve 
cancellation of mukarrari. Losses from 
drought and so forth are to fall on the 
lessees who undertake not to do anything 
injuriously affecting the boundaries. Power 
to transfer is withheld declaring that any 
transfer of the interest created by the deed 
would be “ null and void”. The cutting 
down of fruit-bearing and income-yielding 
trees is forbidden, and the obligation to 
replace fallen trees is imposed on the 
lessees. These terms are exactly the same 
as those dealt with in the case of Ram 
Narayan Singh v. Chota Nagpur Banking 
Association (1) and in fact a part of one 
and the same scheme of Ramgarh estate 
administration. I have, therefore, borrow¬ 
ed the description of the terms given in 
the judgment of his Lordship the Chief 
Justice Sir Lav.rence Jenkins at 

p. 300 of the report. Upon a review 
of the authorities, and on the basis of 
the decision of their Lordships of the 
Judicial Committee in the case of 


Toolshi Pershad Singh v. Ram Narayan 
Singh (2) which was followed in Narsingh 
Dyal Sahu v. Rom Narayan Singh (3) his 
Lordship held that “ it must be taken as 
settled that ‘ the phrase istimrari mukar¬ 
rari ’ in a patta in the District of Hazari- 
bagh do not per se convey r-n estate of 
inheritance, but that it is open to us to 
see whether (a) the other terms of the 
instrument, (6) the ciroumstances under 
whioh it was made, or (c) the subsequent 
conduct of the parties show the intention 
with sufficient certainty to enable us to 
pronounce that the grant was hereditary. 1 ' 
As pointed out in that case, notably the 
provisions as to trees and restraint on 
transfer do not point to a grant in per¬ 
petuity, the leases were granted by the 
Raj not by way of bounty but as a matter 
of bargain and, with a view to give 
continuity to grantees, the grant was in 
favour of two persons so that the terms of 
the lease may be prolonged to two lives. 

In the case of Agin Bindh Upadhya v. 
Mohan Bikram Shah (4) it wp.s pointed 
out that the words " istimrari mukarrari " 
are of Arbic origin and literally mean 
continuous, running and fixed. Tbeir 
dictionary meaning is of little use as they 
might mean continuous or permanent 
during the iife-time of the grantee or per¬ 
manent as regards hereditary descent. 
Therefore the expression “ mukarrari 
istimrari ” in itself does not necessarily 
convey an estate of inheritance : vide also 
Beni Pershad Kocri v. Dudhnath Roy (5). 
There are no words in the deed expressly 
conferring any right of inheritance . not 
even such expressions as " naslan had 
naslan , ” or “ farzand ha farzandan ” in¬ 
dicative of the right cf inheritance. There 
is no evidence of any oircumstance under 
which the deed was granted or any sub¬ 
sequent conduct on the part of the parties 
indicative of the grant being hereditary. 
The lessor Raja Ramnath Singh died soon 
after the execution of the deed in 186G 
as pointed out by Woodroffe, J., in the 
aforesaid case cf Ram Narayan Singh v. 
Chota Nagpur Banking Association (1). 

The Court below is, therefore, right in 
holding that the mukarrari istimrari deed 


(a) (1895) 12 Cal. 117 = 12 I.A.‘205 = 4 Bar. 646 
(P.C ). 

(3) (1993) 30 Cal. 893. 

(4) (1902) 30 Cal, 20 = 7 C.W.N. 314. 

(5) (1899) 27 Cal. 156 = 26 I.A. 216 = 4 C-W.N, 

274 = 7 Bar, 580 (P.C.). 
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in question did not convey a grant of 
permanent and heritable nature but a life 
tenure only upon the grantee. Tne sale- 
deed (Exhibit B), dated the 1st August, 
1879, executed by Syed Muzaffar Hussain 
cannot confer a higher title upon the 
defendants’ ancestor Sahay Singh, although 
it recites that the vendor Syed Muzaffar 
Hussain had held the villages in perpetual 
mukarrari istimrari and purports to con¬ 
vey a permanent mukarrari interest to the 
transferee Sahay Singh. The vendor oould 
not give a larger interest in the mauzas to 
the vendee than he himself had : vide 
Beni Pershad Koeri v. Dudfinath Boy (5). 

The survey record-of-rights prepared in 
1914 describing the interest held by the 
defendants as mukarraridars is entirely 
based upon the sale-deed, dated the 1st 
August, 1879, executed by Syed Muzaffar 
Hussain in favour of Sahay Singh. This 
is of no consequence and may be ignored. 
The lessor’s right to re-enter, therefore, 
accrued upon the death of the survivor of 
the two lessees. 

The tenure held by Syed Muzaffar 
Hussain and Syed Mohammad Hussain 
came to an end and so also the interest 
conveyed by them to Sahay Singh also 
came to an end upon the death of the 
original lessees Syed Muzaffar Hussain 
and Syed Mohammad Hussain, which 
occurred in 1891-92. 

In fact, the sale by Syed Muzaffar 
Hussain to Sahay Singh in 1879 was 
against the terms of the grant which 
expressly says that the lessees shall “have 
no right at all to transfer the said mauzas” 
and declares such a transfer to be “ null 
and void.” 

Sahay Singh, however, continued to be 
in possession of the property. He died 

in 1322 Fasli (1914-15) (D. W. 1). 

The plaintiff’s case is that although his 
right to re-enter accrued upon the death 
of the lessees the defendants purchasers 
continued in possession with the assent of 
the landlord as tenants from year to year. 

[His Lordship, holding in the course of 
his discussion on the evidence, that no 
marfatdari receipts were granted by the 
lessor to the defendants as argued on the 
plaintiff’s behalf, proceeded.] 

Assuming for the sake of argument that 
marfatdari receipts were granted, that will 
not in itself constitute any relationship 
of landlord and tenant between the plain- 
tiff and the defendants. In the case of 


Khoodeeram Chatterjee v. Rookhinee 
Boistobee (6) it was held that marfatdari 
receipts do not confer any raiyati title on a 
marfatdar . In that oase the receipts or 
dakhilas showed the name of Nabokristo 
as the raiyat and Rookhinee’s name as 
merely marfatwar (marfatdar ). It was held 
that such payment of rent did not confer 
any right on Rookhinee in the property. 
This case was followed in Mullick Abdul 
Guni v Nund Lai (7) and Debnarain Dutt 
v. Baidya Nath (8). It was there held 
that the receipt of rent by the landlord 
from a transferee of a non-transferable 
holding not on his own acoount but on 
account of the transferor is not a recogni¬ 
tion of the transfer and that the transferee 
may acquire the right to hold the land as an 
occupancy raiyat by possession as a raiyat 
for a period of 12 years and by assertion 
of his title as such. It was further 
pointed out that the receipts describing the 
transferee as only sarbarakar , retaining the 
name of the vendor under the head of the 
tenant’s name, would go to show that the 
landlord did not by these reoeipts mean to 
recognize the defendants as tenants : Ram 
Taruk Ghosal v. Radha Bullab Sircar (9) 
and Gaur Lai Sirkar v. Rameshwar 
Bhunuk (10). The transfer was therefore 
held not to have been recognized and the 
defendant was held liable to be ejected, 
Again in another case of the present 
plaintiff where in similar circumstances 
the heirs of the grantees were in posses¬ 
sion after the expiry of a similar mukar - 
rari istimrari lease, this Court (Das and 
Ross, JJ.) in Hari Gir v. Kamakhya 
Narain Singh (11) very recently pointed 
out that such marfatdari reoeipts do not 
prove any tenancy. In that case as in 
the present case the defendants wanted 
receipts in their own name but the land¬ 
lord refused to grant receipts other than 
marfatdari reoeipts. Their Lordships held 
that although the Plaintiff was willing to 
accept rent from the Defendants he was 
not willing to recognize their status as 
tenants. I have already said that there 
is no evidence of any rent having been 
paid by the defendants to the plaintiff or 


(6) (1871) 15 W.R. 197. 

(7) (1902) 30 Cal. 15 = 7 C.W.N. 152. 

(8) (1909) 14 C.W.N. 68 = 2 I.C. 149. 

(9) (1871) 15 W R. 97. 

(10) (1870) 6 B.L.R. A.pp, 92. 

(11) 1924 Patna. 572 = 3 Patna. 584 = 1924 Pat. 

II.C.C. 158. 
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his predecessor-in-interest. Shiv Sahay 
Lai expressly admitted this. 

Mere reoeipt of rent would also not have 
been sufficient to make the defendants 
tenants from year to year. The plaintiff’s 
case is that the defendants were tenants 
from year to year. The Defendants' case 
is that they are perpetual tenure-holders. 
Therefore upon the oase of both sides rent 
is payable to the landlord. Mere payment 
of rent will not establish the case of either 
party. In order to make defendants 
yearly tenants the rent must have been 
paid and received upon the understanding 
that they were so. It is well recognized 
that a defendant can set up a plea of 
adverse title to a limited interest, such as 
an occupancy right or a perpetual tenure : 
Ramchurn Raha Bukshee v. Alungul 
Sircar (12), Watson it Company v. Ram 
Shurut Sundari Debe (13), Dinomoney 
Dabea v. Doorgapersad Mozoomdar (14), 
Maidin Saiba v. Nagapa (15), Madhava v. 
Narayana (16), Chandri v. Daji Bhau (17), 
Thakore Fatesingji Dipsangji v. Bamanji 
Ardeshir Dalai (18), Bagdu Majhi v. 
Durga Prosad Singha (19) and Sujjad 
Ahamad Choiudhury v. Ganga Charan 
Ghose (20). A defendant can also plead 
tenancy and in the alternative possession 
of a limited interest : Icharan Singh v. 
Nilmoney Bahidar{ 21), and Ishan Chander 
Mitter v. Raja Ramranjan Chakar- 
butty (22). In such cases payment or non¬ 
payment of rent is immaterial: vide 
Sankaran v. Periasami *23) and Thakore 
Fatesingji Dipsangji v. Bamanji Ardeshir 
Dalai (18). The receipt of rent will not 
necessarily indicate that the landlord 
rejognized the interest of a permanent 
tenure in the tenant nor will it show that 
the tenant accepted the position of a yearly 
tenant. The question, however, does not 
arise in the present case as there is no 
proof of payment of rent. 

It has however been contended that 
upon the defendants’ admission that a 

(12) (1871) 16 W.R. 232. 

(13) (1867) 7 W.R. 395. 

(14) (1873) 12 B.L.R. 274 = 21 W.R. 70. 

(15) (1882) 7 Bom. 96. 

(16) (1885) 9 Mad. 244. 

(17) (1900) 24 Bom. 504 = 2 Bom. L R. 491. 

(18) (1903) 27 Bom. 515 = 5 Bom. L.R. 274. 

(19) (1904) 9 O.W.N, 292. 

(20) (1905) 9 C.W.N. 460 = 1 C.L.J. 116. 

(21) (1908) 35 Cal. 470 = 7 C.L.J. 499=12 C.W. 

N. 636. 

(22) (1905) 2 C.L.J. 125. 

(23) (1690) 13 Mad. 467. 


rent decree was realized from them by 
Narsingh Dayal Sahu when mortgagee of 
the villages in question and that Narsingh 
Dayal Sahu sued them for rent and 
obtained rent decrees whioh were duly 
paid off, the Defendants must be held to 
have been in possession as yearly tenants. 
[After referring to the evidence His Lord- 
ship proceeded:—] 

In the first place the payment of the 
rent decrees is not inconsistent with 
their plea of being permanent tenure- 
holders liable to pay rent under the sale- 
deed (Ex. J3.) If they had not satisfied 
the rent decree the tenure would have been 
sold up and whatever right they claimed 
or had would have been extinguished. 
The payment of rent decrees was therefore 
to preserve the right which they olaimed. 
The payment to a mortgagee does not 
create any recognition by the mortgagor of 
the interest of the defendants [Woodroffe, 
J., in Ixam Narayan Singh v. Chota 
Nagpur Banking Association (1)j. The 
mortgage-deed now filed shows that the 
mortgagee was to remain in possession for 
six years, that is, from 1948 to 1954 
Sambat (1891-92 to 1897-98), and the 
entire mortgage-debt was to be satisfied 
within that period from the usufruct of the 
villages mortgaged including the villages in 
question, and the mortgaged property was 
to be released to the plaintiff on the expiry 
of the period. Thus the zarbharnadar 
mortgagee remained in possession from 
1948 to 1954 Sambat. 

The defendants asserted in their written 
statement that they did not pay any rent 
to the plait?tiff after the expiry of the 
bharna deed. This statement has not 
been challenged in evidence by the plaintiff 
while the defendant No. 1 in his evidence 
states that alter the mortgage was satisfied 
and the proprietary interest in the property 
came into possession of the Plaintiff, no 
rent was ever paid. This is consistent 
with the case of both parties, namely, that 
in the year 1960 Sambat or 1961 Sambat 
the plaintiff refused to grant receipts in the 
names of the defendants and was only 
willing to grant marfatdari receipts retain¬ 
ing the names of the original tenants. 
The defendants, therefore, remained in 
possession of the property by the laches 
of the Plaintiff. They were not tenants 
at all. The defendants’ possession was 
not rightful. No doubt, by the acts of the 
parties a tenanoy from year to year might 
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have been created but no such acts has 
been proved in the present case. 

Therefore as held in the case of Bari 
Gir v. Kumar Kamakhya Narain Singh (II) 
the right to eject the defendants com¬ 
menced from the death of the original 
lessees, and the period of limitation for a 
suit to eject the defendants commenced 
from that time. The plaintiff’s suit is, 
therefore, barred by limitation. 

The defendants relied upon the case of 
Krishnaji Ramchandra v. Antaji Pandu - 
rag (24). In that case the land in dispute 
was leased to Ramchandra for life, who 
died in 1871 and after his death his heirs 
the defendants continued in possession 
without obtaining a fresh lease or paying 
any rent to the landlord. In 1888 the 
landlord sued to eject the defendants. 
The defence was that the suit was barred 
by limitation. Telang. J., held that the 
suit was not barred upon the ground that 
after Ramchandra’s death the defendants 
though not in possession as tenants were 
not trespassers and that their possession 
was permissive and not adverse until they 
expressly set up a title of ownership in the 
property. A 3 shown in the case of Bari 
Gir v. Kumar Kamakhya Narain 
Singh (11) that case was entirely based 
upon Hellier v. Sillcox (25) which is an 
authority for the proposition that an 
action for use and occupation would 
lie against a person who is in the posses¬ 
sion of demised land after the death of 
a tenant with the permission of the 
landlord and it is not an authority for the 
proposition that a person in possession 
could not plead lapse of time if an action 
for ejectment was brought after the expiry 
of the period of limitation. This case wa 3 
dissented from in Kantheppa Reddi v. 
Sheshappa (26) and overruled in Chandri 
v. Daji Bhau (17), where it was held that 
the possession of a tenant holding over i3 
wrongful and if there is no evidence from 
which a fresh tenancy can be inferred, time 
begins bo run against the landlord when 
the period fixed by the lease expires. In 
that case there was a lease for a year ; at 
the end of the year possession was not 
given up nor was any rent paid. A suit 
was brought more than twelve years after 
the expiry of the lease. It was held that 
the suit was barred. The aforesaid case 

(24) (1893) 18 Bom. 256. 

(25) (1350) 19 L.J. Q B. (N.S.) 295, 

(26) (1897) 22 Bom. 893. 


was also dissented from in Vadapalli 
Narasinham v Dronamraju Seetharama - 
murthy (27). 

The next case relied upon is the decision 
in Lalji Sahu v. Shamlal (28) (Sharfuddin 
and Roe, JJ.), That was a case of Ramgarh 
estate and the patta granted was an istim- 
rari mukarrari lease similar to Exhibit 1. 
The mukarraridar executed a zarhharna 
deed which was purchased by the plaintiff 
in execution of his mortgage decree against 
the mukarraridar in 1906. He brought a 
suit for rent for the years 1963, 1964 and 
1965 against the tenants of the villages. 
Notice to quit was served by the Maharaja 
upon the zarbharnadar in 1907, directing 
him to vacate the property before the close 
of 1964 Sambat, that is, by the 1st of 
April. 1903. On the authority of Beni 
Pershad Keori v. Dudhnath Roy (5) it was 
held that the mukarrari grant bcoame void 
upon the death of the mukarraridar , so 
also the zarhharna and the plaintiff’s 
purchase. The question was whether the 
plaintiff was entitled to recover rent for 
the years in suit, che defence contention 
being that the Plaintiff was a mere tres¬ 
passer after the death of the mukarraridar 
and he had no title to receive any rent. 
The plea of the tenants defendants was 
overruled upon the ground that the plaint¬ 
iff could maintain the suit so long as the 
notice to quit had not beeD served upon the 
zarbharnadar. That notice being served in 
1907 after the expiry of Sambat year 1964 
it was held that the plaintiff wa3-entifcled 
to recover rent for the year 1963-64, and 
not for 1965, for before that he wa3 not a 
trespasser but was a tenant by sufferance 
liable to be ousted at a moment’s notice. 
That ruling does not seem to apply to the 
present case, for in the present case the 
question is not whether the defendants 
being in possession could realize rent from 
the tenants of the village, but as to whe¬ 
ther the right to eject them by the superior 
landlord arose from the date of death of 
che original mukarraridars, and whether 
time should commence from the death of 
the mukarraridars. Further, in that case 
it was found that the zarbharnadar did not 
assert any adverse title. 

The next case relied upon is Ram 
Chandra Singh v. Bhikhambar Singh (29). 

(27) (1907) 31 Mad. 163 = 3 M.L.T. 256 = 18 M. 
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1986 bam bachhya u. kamakhya nabayan (Jwala Prasad, A.CJ.J.) Patna 223 


Raja Madan Mohan Sinba was the holder 
of the impartible zamindari of pargannah 
Jeypore. Raja Kasi Nath Sinha was 
the eldest son, the plaintiff's father, 
and Hakim Gopal Sinba was the 
second son, the defendant’s father. Raja 
Madan Mohan Sinha made a khorposh 
grant to the defendant’s father which was 
terminable upon the death either of the 
grantor or grantee. The granbor*Raja 
Madan Sinha died in 1858. The grantee, 
the defendant’s father, died in 1877. 
Raja Kasi Nath who had succeeded Raja 
Madan Mohan Sinha died in 1885. Al¬ 
though the grant terminated in 1858 when 
the grantor died or 1877 when the grantee 
died, it was allowed to continue in the 
defendant’s possession. In that case 
there was sufficient evidence in certain 
letters A, B and C to show that in spite of 
termination of the grant the plaintiff’s 
father and afterwards the plaintiff 
consented to oontinue the grant in the 
defendant as yearly tenancy. This was 
found as a fact and upon that finding it 
was held that there was no adverse 
possses3ion on the part of the defendant 
sufficient to bar the plaintiff's suit under 
section 139 of the Limitation Act. It was 
pointed out that a tenancy by sufferance 
would not by itself make the possession of 
the holder rightful so as to prevent limi¬ 
tation from running but at the same time 
if the landlord or the person entitled to 
redeem the tenancy does anything to 
indicate his assent to the continuance of the 
tenancy, that would in itself be sufficient to 
convert the tenancy by sufferance into a 
tenancy from year to year. Therefore it is tc 
be found in the circumstances of each case 
whether there was a yearly tenancy created 
by tbe aob of the landlord?and the tenant. 

The next case relied upon is that of 
Maharani Beni Pershad Koeri v. Dudh- 
nath Roy (5). In that case Maharaja Jai 
Prakash Singh of Dumraon had made a 
maintenance grant to Lai Parmeswar 
Singh resumable on the death ot tbe 
grantee. In 1857 he surrendered the 
grant to Maharaja Maheswar Baksh Singh 
and shortly afterwards died. Befoie this 
Lai Parmeswar Bakeh Singh had execu¬ 
ted a mukarran istimrari patta in favour 
of Ram Golacn Raut. Maharaja Maheswar 
Singh abdicated in 1868 and died in 1871 
and was succeeded by his son Maharaja 
Radha Prasad Singh. The patta to Ram 
Golam Raut came to an end upon the 


surrender and subsequent death of Lai 
Parmeswar Baksh Singh. Maharaja 
Radha Prasad Singh might have resumed 
the mauza or have made a fresh grant 
either in the terms of the patta or 
otherwise or have allowed Ram Golam 
Raut to remain in possession on paying the 
rent, and as a matter of fact Ram Golam 
Raut was allowed to continue in possession 
on payment of the rent mentioned in the 
patta. In 1879 Ram Golam Raut instituted 
a suit for rent against the tenants of 
tbe mauza alleging that he had held the 
village in perpetual istimarari mukarrari. 
The Maharaja presented petition of 
objection in which he stated that Ram 
Golam Raut bad no mukarrari interest 
but held only a service grant terminable 
at the pleasure of the proprietor. The 
Maharaja was made a defendant. The 
result is not known, but on 25&h May, 
1885, the Maharaja brought a suit against 
Ram Goiam Raut for recovery of arrears 
of rent. Liter the Maharaja brought a 
suit for declaration of his title to khas 
possession of the mauza after the death 
of Ram Golam Raut. Ram Golam Raut 
died in 1893 and the plaint was amended 
and the prayer for possession was added. 
Although the patta had become void and 
spent, yet a life-tenancy of the defendant 
was admitted. Under the circumstances it 
was held that he was a tenant for life, and 
not a tenant at will, who could be ejected 
during his life time and that therefore no 
limitation applied to the case. The suit 
for a declaration was converted into a suit 
for possession such as might be brought 
just after the death of the life tenant. 

In the present case the tenants for life 
were the original mukarraridars and the 
defendants were not recognized as tenants 
at all. The limitation in the present case 
would therefore run from the death of the 
original grantees, and was never interrupt¬ 
ed by any act of the landlord making the 
defendants yearly tenants. 

After the death of the original mukar- 
raidars what was the position of the 
defendants ? It is now concluded by the 
authorities that their possession wao wrong¬ 
ful. A fresh act had to be cone in order 
to make them tenants. T( a original 
mukarrari had become extinct. Their sale- 
deed had become void. They were not the 
original grantees. There was no privity 
between them and the landlord. A tenanoy 
can be created by acts indicative of estab- 
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lishing the relationship of landlord and 
tenant. This may be express, implied or 
gathered from conduct or circumstances of 
the parties. A trespasser or a person in 
wrongful possession may be converted into 
a tenant. He may beoome a tenant-at 
will or a tenant for a term. To create a 
valid tenancy for a period exceeding one 
year certain formalities must be observed. 
Under section 107 of the Transfer of Pro¬ 
perty Act a lease for any term exceeding 
one year or reserving a yearly rent can be 
made only by a registered instrument. 
Section 116 deals with the effect of bolding 
overby a lessee and with the creation of 
a tenancy by implication. There must 
already be a lease and it must have been 
determined. There was no lease in the 
present case in favour of the defendants. 
There was a lease of the property in favour 
of the original mukarraridars , lasting till 
their death. It became an extinct document 
after their death. The rights created 
there were not transferable nor heritable, 
so that the extinct document was also 
incapable of being continued. The defend¬ 
ants therefore needed a fresh contraot, ex¬ 
press or implied between themselves and the 
landlord in order to have a tenancy of the 
property in question. They could nob hold 
over under the extinct lease granted to the 
J original mukarridars. Their mere holding 
over by assent of the landlord to the con¬ 
tinuance of their possession or by the land- 
land accepting rent from them would nob 
make them tenants from year to year 
or yearly tenants. That kind of tenancy 
under section 116 of the Transfer of Pro¬ 
perty Act is only created by law in favour 
of the original lessee. Therefore section 116 
applies only to the case of a lease fixed for 
a term of years and not to a lease for life. 
The representatives or assigns of the 
transferees of a tenant for life will not 
become tenants from year to year, without 
the formalities of section 107 of the 
Transfer of Prooerty Act, that is, they can 
become tenants from year to year only by 
means of a registered document. They 
may of course become tenants-at- will or for 
a year without any registered document, 
that is, by a verbal contract. Receipt of 
the rent from persons in possession may 
under certain circumstances create a verbal 
lease for a year, bub a mere receipt of rent 
not inconsistent with the plea of the de¬ 
fendant, that is, when the defendant sets 
up an adverse title of a higher kind, 


oannot create a tenant at all or a tenant | 
for a year. In this view I do nob agree | 
with the decision of Das and Buoknill, 
JJ., in the case of Ram Lochan Vaid 
v. Kamakhya Narain Singh (30), for 
there was no tenancy which could be 
continued after the death of the original 
mukarraridars by mere receipt of rent from 
the Defendant. This view is supported by 
the case of Vedapalli Narasimham v. 
Dronamraju Seetharamamurthy (27) where 
it was held that the representatives of a 
tenant on sufferance are mere trespassers 
and the lessor cannot by his assent alone 
convert such representatives into tenants 
without their concurrence and suoh a 
representative who enters on possession at 
the death of the original lessee is not a 
tenant within the meaning of Article 139 
and a suit for possession against him will 
lie under section 144. This was the view 
also expressed in the decision of Rama - 
kristna v. Banga (31). In Luvuma Mana 
Patil v. Moroba Bamkrishna (32) it was 
held that possession under an invalid deed 
or under an expired lease or under a void 
lease for 12 years was a sufficient answer 
to claim bo eject. 

Now what is the claim set up by the 
Defendants in the present ca9e ? They 
assert a title by adverse possession. 

[His Lordship examined the evidenoe 
on the point and proceeded]:— 

I differ from the view of the learned 
Subordinate Judge and hold that the 
Defendants asserted a permanent mukarrari 
interest and had been in possession to the 
knowledge of the Plaintiff and have thus 
acquired indefeasible title as mukarrari¬ 
dars. The learned Subordinate Judge has 
overlooked the most important faot in this 
case that the Plaintiff admits the Defen¬ 
dants’ possession as transferees in the 
plaint as well as in the evidence. Shiv 
Sahay Lai, Plaintiff’s witness No. 1, has 
deposed that since the death of mukar¬ 
raridars more than 12 years ago " their 
assigns were allowed to remain in posses¬ 
sion of the village as yearly tenants ” and 
so the plaint also states (para. 3). Thus 
the Plaintiff knew that the Defendants 
were holding under a sale deed whioh 
described the interest oonveyed bo them as 
perpetual istimrari mukarrari. The 

(30) 1923 Patna. 201 = 4 P.L.T. 123=1923 Pat. 
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defendants were not holding in any other 
oapaoity. The plaintiff and his predec¬ 
essors knew fully that the heirs and 
assigns of the mukarraridars were claiming 
permanent interest, whereas the plaintiff 
and his predecessors were claiming that 
the original mukarraridars had only life 
interest and their heirs and assigne were 
merely trespassers. The previous history 
is well known and fully set forth in the 
judgment of Woodroffe, J., in Ram 
Narayana Singh v. Chcta "Nagpur Banking 
Association (1), Shiv Sahay Lai indicates 
this in his evidence. He admits that 
the Raja had brought suits for resumption 
against the heirs and assigns of mukar¬ 
raridars holding under leases similar to 
that in the present case. He says the 
Raja was unsuccessful in the resumption 
suit against Amir Khan which was in 1934 
35 Samhat (1877) ; that be got a decree for 
resumption in the suit against Narsingh 
Dayal Sahu in 1903. He says that during 
the interval no resumption suit was 
brought because it was apprehended that 
the Raja would not succeed. This evidently 
means that all the heirs and assigns of 
the mukarraridars were claiming to hold 
the villages as permanent mukarraridars. 
In 1958 Sambat (1902) the Raja’s suit 
against Girdhari Singh wa3 decreed and 
that against the Cbota Nagpur Banking 
Association in 1915. This last-mentioned 
case is Ram Narayan Singh v. Chota 
Nagpur Banking Association (1). The 
suit was instituted in 1910, The cases 
refaired to by Shiv Sahay Lai are given in 
detail in the judgmeut of Woodroffe, J., 
in the aforesaid case of Ram Narayan 
Singh v. Chota Nagpur Banking Associa¬ 
tion (1). The history of the litigation in 
connection with a large number cf leases 
including the present one granted by Raja 
Ramnath Singh between the years 1864 
and 1866 and the fluctuating state of the 
law as to the meaning of mukarran 
istimrari from that time up to 1915 will 
clearly show that the claim of the heirs 
and assigns of mukarraridars , including 
those in the present case that they had 
acquired under the pattas permanent 
mukarrari lease heritable and transferable, 
had acquired notoriety of such a character 
that it is not possible to conceive that the 
defendants held possession of the villages 
except under a claim by adverse possession 
claiming interest of a limited nature, 
namely, perpetual mukarrari . There have 
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been a number of cases and the history of 
the litigation between the Ramgarh estate 
and the heirs and assigns of mukarraridars 
has become notorious, so much so that it 
is not now thought necessary to repeat in 
each case, It has, however, been suffi¬ 
ciently indicated in the evidence of Sheo 
Sahay Lai, which can be elucidated and 
made comprehensive by referring to the 
detailed account given by Woodroffe, J. 
Hesays that between the 26th November, 
1864 and the 22nd of September, 1866, Raja 
Ramnath'granted 644 istimrari leases, thus 
letting out a large portion of his zemindari 
in mukarrari istimrari . The Sadar 
Dewani Adalt previous to that had held 
that an istimrari mukarrari lease did not 
import heritable interest unless there were 
express words of inheritance, such as ; 
“ naslan bad naslan ” (generation after 
generation). Shortly after the first lease 
was granted it was held in the case 
of Munranjun Singh v. Raja Lee- 
lanund Singh (33) that [the mukarrari 
istimrari interest there dealt with was 
hereditary. Raja Ramnath Singh died in 
1866, and shortly after his posthumous 
son also died, and litigation then broke 
out between bis widow Srimati Hira Kueri 
and Ram Narain Singh, who belonged to a 
junior line of Tej Singh, the common 
ancestor. During this period in 1869 the 
High Court held in the case of Mt. Lakhu 
Koivar v. Huree Krishna (34) that a 
mukarrari istimrari grant there constituted 
a perpetual and heritable interest. In 1871 
a suit for resumption of ono of the mukar- 
raris was brought by Srimati Prem Kueri, 
mother of Raja Ramnath Singh. It was 
dismissed in March 1872 on the ground 
that the words mukarrari istimrari in the 
palta conveyed heritable interest. In 1873 
after the death of Srimati Hira Kueri the 
Court of Wards made over the estate to 
Ram Narain Singh. In 1875 Ram 

Narain Singh brought a suit for 

resumption against the mukarraridar 
named Amir Khan. This was dismissed 
on the ground that the words mukarrari 
istimrari gave a heritable interest to the 
grantee. The decision was upheld by the 
High Court in 1877 when it was held that 
the words by themselves purported to give 
a perpetual and heritable tenure. This 
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case is referred to by the witness Shiv 
Sahay Lai. Previous to the decision in 
this case the Judicial Committee disposed 
of the appeal of Manor anian Singh v. Roja 
Leelanand Singh (33) and held that whilst 
it was doubtful whether the words mukar- 
rari istimrari meant permanent during the 
life of the persons to whom they were 
granted or permanent a3 regards hereditary 
interest, yet that coupling these words 
with the usage proved in that case the 
tenures were, as the High Court held, here¬ 
ditary. This decision was followed by the 
High Court in Sheo Pershad v. Rally Dass 
Singh (35). On appeal the Privy Council 
held that " mukarrari" does not neces¬ 
sarily import perpetuity though it might 
do so. [Bilasmoni v. Sheo Pershad (36)] 

Id 1885 the Judicial Committee reviewed 
all the preceding decisions and held that 
the words mukarrari istimrari in a patta 
granting land do not themselves denote 
that the estate granted is an estate of 
inheritance. It was, however, also observed 
that it could not be said that such an estate 
could not be granted unless the words “ ha 
farzandan" or “ naslan bad naslan" or 
similar terms were used. There may be 
other terms, circumstances and conduct of 
the parties showing intention with suffici¬ 
ent certainty that the grant was to be 
perpetual : Toolshi Pershad Singh v. Raja 
Ram Narayan Singh (2), This was followed 
in the caae of Agin Bindh Upadhya v. 
Mohan Bikram Shah (4). In 1899 in the 
case of Maharani Beni Pershad Koeri v, 
Dudhnath Roy (5) the decision iu Toolshi 
Pershad Singh v. Rajah Ram Narayan 
Singh (2) was followed. These three 
last decisions, that is, of Agin Bindh (4), 
Maharani Beni Pershad Koeri (5) and 
Toolshi Pershad (2) are not concerned 
with the Ramgarh estate, for Raja 
Ramnath Singh having lost Amir Khan’s 
case in 1877 did not pursue his claim 
further by litigation, except in 1884 whore 
a suit which was instituted wa3 withdrawn 
alleging that the case could not be taken 
as a test case to the Privy Council. Raja 
Ramnath Singh died in 1899 and was 
succeeded by Raja Ram Narain Singh. 

He being encouraged by the decision of 
the Judicial Committee in Toolshi Pershad 
Singh's case (2) asserted again by Iitiga- 
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tion his claim to resume the lands oovered 
by these leases on the death of the £ran- 
tees and he was successful. In the ease 
of Girdhari Singh v. Maharaj Ram Narain 
Singh decided by Henderson and Geidt, JJ, f 
in 1902 and in the case of Narsmgh Dyal 
Sahu v. Ram Narayan Singh (3) it was 
held that the lease couched in the same 
terms a3 those in the present suit granted 
by Maharaja Ramnath Siugh did not con¬ 
vey perpetual hereditary grant. Sheo 
Sahay Singh says : 

The Raja was unsuccessful in his resumption 
suit against Amir Khan wh»ch was in 1934 or 
1935 (1877). Then the Raja got decree from the 
High Courc in 1903 A.D, in his resumption 6uit 
against Nareingh Djal 8ahu and others. During 
the interval no resumption suit was brought 
bc.canse it w*o apprehended that the Raja would 
not succeed.” 

In this state of litigation when the Raja 
was even from 1877 asserting his right to 
resume after the death of the original 
grantee and the heirs and assigns of the 
mukarraridars were, on the other hand, 
asserting that the grant wa 3 of a perma¬ 
nent character, it is impossible to conceive 
that the Rxja would recognize the heirs 
and assigns as tenants or that the latter 
would agree tc have the status of merely 
yearly tenants. It was well known and it 
is tacitly admited by Shiv Sahay Lai in 
the words quoted above that the heirs and 
assigns were setting up a claim of perma¬ 
nent mukarrari in the leased villages. 
Again, it is pointed out by Woodroffe, J-, 
that after Amir Khan's case (37) in 1877 
the deeds of transfer by the mukarraridars 
referred to the permanency of the grant. 
Thus it is that the deed of sale (Ex. 

B) of 1879 in the present case in favour 
of Sahay Singh, the ancestor of the 
defendants, refers to the permanency of 
the grant. This shows that in the cir¬ 
cumstances of the general litigation the 
mukarraridars and heir3 and assigns were 
setting up permanent interest and not 
anything less than that, and they would 
not consent to be yearly tenants. They 
therefore insisted upon having receipts in 
their names, thinking that such receipts 
would confer upon them the permanent 
mukarrari interest, whereas the landlord 
was loath to recognize the transfer and 
wae willing to grant the defendants only 
marfatdari receipts, thus keeping intact his 
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right; under the original mukarrari istimrari 
•which he contended did not confer a 
permanent and heritable interest, NoWi 
when the Privy Council decided that; the 
words “ istimrari mukarrari ” do not by 
themselves oonvev a permanent interest, 
but those words ooupled with circumstances 
and conduct and usag; might establish a 
clear intention of a permanent interestbeing 
created, the Chota Nagpur Banking Asso¬ 
ciation set up a case of usage and conduct 
in support of its claim that permanent inter¬ 
est was acquired under the istimrari muk- 
arrari deed. This plea was. however, over¬ 
ruled upon the finding that there wa3 no 
evidence of any circumstances or conduct 
or usage a3 set un by the defendant. It 
is however clear that both the parties wore 
trying to assert rights against each other, 
the Rajah claiming to re-enter after the 
death of the lessees and the heirs and 
assigns of the mukarraridars claiming 
the right of holding as permanent 
mukarraridars , shaping their respective 
cases in the light of the decisions of Courts 
that were from time to time giveu. In 
the case of the Chota Nagpur Banking 
Association (1) it was further held that 
the grant of receipts by the Raja’s 
mortgagee Jadunath Mukherjee did not 
constitute any recognition of tenancy, for 
the Raja was nob concerned with the acts 
of the mortgagee or the mukarraridars and 
the Raja could not be said to have 
recognized tbe alleged heir3 or their 
tenants unless he was aware of tbe fact 
and the holding over was with his express 
consent. In that case, as in the present 
case, therefore, the realization of rent 
decrees by mortgagee Narsingb Dayal 
Sahu between the years 1954 to 1958 
Sambat did not constitute any recognition 
of tenancy by the Raja. There, as in this 
case, thero has not been proved any 
express consent by the Rajah of the 
holding over as tenants by the defendants. 
A3 in that case, so in the present case, it 
has not been shown nor is it likely that 
the lessor who has persistently refused to 
recognize any heir3 of the mukarraridars 
had given express consent to their holding 
over. The suits referred to in the case of 
Ram Narayan Singh v. Chota Nagpur 
Banking Association (1) were brought 
within twelve years of the death of the 
original mukarraridars. This is admitted 
by witness Shiv Sahay Lai and the cases 
themselves show this, and therefore those 


suits were not barred. It was pointed out 

by Woodroffe, J., that if the heirs and 

assigns beoame tenants by recognition, 

which was not proved, notice was 

necessary. The Raja’s claim is obviously 

time-barred, bub in order to bring his case 

within limitation, what the tenants had 

set up in the previous cases of recognition 

to defeat the Raja’s claim to eject them 

without notice is now pleaded by the Raja 

in order to create a yearly tenancy and to 

bring the suit, after determination of the 

same by notice, under section 111 (/P of 

the Transfer of Property Act read with 

article 139 of the Limitation Act. As already 

shewn, no recognition by receipt of rent 

has been established and this was not 

the plaintiff's claim. The notices (Exs. 

A. B, C, D, E and F) show that they were 

treated as yearly tenants upon the ground 

that they were allowed to bold over. Such 

is the case in the plaint and in the 

evidence. The case 9et up is obviously 

duo to the notion that mere assent to hold 

over will b6 sufficient to create a yearly 

tenancy under section 116 of the Transfer 

of Property Act and the principles 

underlying that section. It has been 

shown already that a mere assent in 3uch 

a case is not sufficient to create a tenancy, 

•> • 

still less a tenancy from year to year so as 
to prevent the defendants from taking 
advantage of the limitation running against 
the lessor from the death of the original 
lessees. 

Reading the evidence in the light of the 
litigation disclosed in the evidence in the 
case, such as it is, and referred to above, 
and in the judgment of Woodroffe, J., 
referred to above, it is clear that the 
tenants claimed bo hold adversely bo the 
knowledge of the lessor the limited interest 
of a permanent mukarrari tenancy liable to 
pay rent to the landlord as i3 mentioned 
in the mukarrari deed which had become 
void. The payment of rent in these 
circumstances, a9 already shewn, even if 
proved and it has not been proved in the 
present case, wili not preclude the 
defendants from pleading adverse posses¬ 
sion as set up by them. The authorities 
in which it has been bald that it is open to 
a person to plead tenancy and in the 
alternative possession of a limited interest 
have been cited above. Of course the 
nature and effect of possession must depend 
upon the nature and extent of the right 
asserted by the overt conduct or express 
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declaration of the person relying upon it; 
[Ramchurn Laha Bukshee v. Mungul 
Sircar (12), Messrs. R. Watson & Ooy . v. 
Rani Shurut Sundari Debee (13), Dinomoney 
Dabea v. Doorgapersad Mozoomdar (14), 
Maidin Saiba v. Nagapa (15), Luxuma 
Nana Patil v. Moroba Ramkrihna (32) 
and Thakore Fatesingji Dipsanji v. 
Bamanji Ardeshir Dalai (18)]. In the last 
case it was observed : 

“ The effect of acquiescence in the defendants’ 
assertion of title by allowing him to remain in 
possession and aooepting rent would not debar the 
tenant from raising the plea of advdtse possession. 

r “ Authorities show that a tenant in India is not 
* precluded by an admission of tenanoy from 
! showing that the nature of tenancy asserted by 

I him to the knowledge of the landlord has been for 
the period prescribed by the Limitation Aot pro 
tanto adverse to the right to eject either at will or 
on notioe given. The question then is not what 
was the ri%ht which aotually existed at the 
beginning of the tenancy but what was the right 
which ho has openly enjoyed to tbe knowledge of 
r.he owner or his representative for the time being. 
A manifest assertion by the tenant to the knowledge 
of the person representing the landlord’s interest 
of a right inconsistent with that olaimed by the 
landlord to treat him as a tenant-at-will or from 
year tojyear would be a disclaimer of the landlord’s 
title under the ruling in Vivian v. Moat (38). 

Relying upon the case of Gopal Rao v. 
Mahadeo Rao (39), it was observed that it 
is inconsistent with the decided cases to 
hold that a landlord merely by receiving 
rent from his tenant could preserve his 
right to other claims continuously denied 
by the tenant. The relationship of landlord 
and tenant might he continued by the ad¬ 
mission of tb. narties, but such admission 
cannot create, preserve or revive undisput¬ 
ed conditions of its continuous rights in 
conflict with the claims openly asserted and 
not withdrawn by tbe tenant who is 
suffered to continue in possession. Their 
Lordships observe: 

“ In this case it Gsem3 impossible to close one’s 
eves to th*> fact that adverse interest was openly 
asserted and so far enjoyed as to give full notioe of 
the nature of the tenancy claimed.” 

No doubt, in that case the lease whioh 
turned out to be invalid purported to create 
a permanent mukarrari interest, whereas 
in the present case the mukarrari istimrari 
granted to the original mukarraridars 
conveyed only a life interest; yet the 
defendants in the present oa3e claimed 
that the interest conveyed by the 
r/iukarrari istimrari lease was of a per- 

(J8) (1891) 16 Ch. D. 730 = 50 L.J. Cb. 331 = 14 
L.T. 210 = 29 W.R. 504. 

(39) (1895) 21 Bom. 394. 


manenfc character and in the sale-deed 
taken by Sahay Singh such an interest is 
expressly asserted and tbe defendants 
expressly have been olaiming throughout 
to hold under the sale-deed as permanent 
mukarrari. By reason of the litigation 
referred to above and the circum¬ 
stances and evidence in the oase 
that claim had become notorious and was 
well known to the plaintiff. Therefory 
the principle enunciated in the cases alreads 
referred to applies to the present case. 
Under these circumstances article 139 of 
the Limitation Act has no application, and 
as held by their Lordships of the Judicial 
Committee in the case of Ramchunder 
Singh v. Madho Kumari (40) the suit is I 
governed by article 144 of the Limitation I 
Act, the defendants having made a definite I 
assertion of an adverse right more than 12 I 
years prior to the suit. The defendants ■ 
never claimed to hold on any terms other 
than as permanent mukarraridars. 

I would, therefore, hold in disagreement 
with the view of the learned Subordinate 
Judge that the defendants had before the 
date of suit acquired a right to hold the 
mauzas in suit as permanent mukarraridars 
by prescription and adverse possession. I 
also hold that the defendants were not 
tenants from year to year and that the suit 
is barred by limitation. 

The result is that Issue No. 3 is decided 
in favour of the plaintiff, and Issues 
Nos. 2, 4 and 5 against the plaintiff and 
in favour of the defendants. 

The result is that the decree of the Court 
below is set aside and the suit is dismissed. 
The appeal is allowed with costs through¬ 
out. 

Macpherson, J.:— I agree. 

Appeal allowed. 

(40) (1885) 12 Cil. 494 = 12 I.A. 189 = 4 Sir. 666 
(P.O.). 
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(a) Civ . Pro, Code . 0. 2, r. 3— Ail persons recor¬ 
ded as in possession of village are necessary parties 
to auii for declaration that entry in Survey Record 
is incorrect and for recovery of possession. 

When a suit is filed for declaration that an entry 
in Survey Reoord of Rights of a village iB incorrect 
and for recovery of possession if the plaintiff is held 
to be oat of possession all persons foand on the 
reoord as in possession of the village and as 
olaiming title adverse to the plaintiff are neoessary 
parties. [P. 232, 0. 2 .] 

(b) Landlord'and tenant—Joint lease—One of 
two joint lessees dpitig does notlentitle landlord to 
re-enter as to half the property as!the right of re¬ 
entry in such case [does not arise until death of 
both lessees—Go sharers. 

In the oase of joint tenancy of two persons where 
one of the lessees dies, the lessor does not get a 
right of re-entry as to half the property demised 
because the lease does not oome to an end until the 
death of the survivor of the two lessees and benoe 
the landlord’s right of re entry dees not oome into 
being until the death of both the lessees. [P. 236, 

C. 2 .] 

(o) Co-sharers—Partition ends nature of tenure 
and suivivership does not apply thereafter. 

Partition puts an end to the inoidents of a joint 
tenanoy. When the interest of a joint tenant is 
severed by partition, on his death, succession to 
his interests will not b 9 by survivorship but the 
separated tenant’s heirs would inherit bis interest 
in the tenancy. [P. 236, C. 1 ] 

(d) Evidence Act, S, 93 —Evidence of conduct of 
parlies is inadmissible to contradict an unambi¬ 
guous grant. 

Where the conditions in a grant are dear and 
unambiguous evidence of the conduct of the parties 
leading to a different inference is inadmissible. 

(e) Contract Act, S. 63—No novation takes 
place without the substitution of a fresh contract 
for the original one. 

When a contract is novated there is a fresh 
contraot oommg into existence directly or by 
implication in plaoe of the original oontraot. 
Heuce the faot of the holders of a perpetual and 
heritable grant, partitioning subsequent to the 
grant, the subjeot-matter of the grant without 
reference to the grantor, so as to entitle the 
respective heirs to the speoifio properties, does not 
invite the operation of the prinoiple of novation. 
[P. 236, 0. 1.] 

(t) Deed—Construction—Lease in terms perpe¬ 
tual, with fixed rent, heritable, and in default of 
payment of rent of three kitts becoming void , was 
held unresuynable. 

The terms of grant of lands to two brothers 
made the grant a perpetual one. The grantees 
and their descendants were to pay a fixed rent 
and enjey the lands from generation to generation. 
The grantor’s descendants were to colleot the fixed 
rent generation after generation and when there 
was default in payment of the fixed rent for three 
kists the fixed lease was to be void. H eld, that 
the grant was not resumable and that it was 
permanent in its duration with a fixed rental, 
capable of desoending tc heirs in male and female 
lines and of being held from generation to genera¬ 
tion. That is, in short, the grant was an absolute, 
' perpetual, heritable and transferable grant. 


C. G. Das and L. K. Jha —for the Ap¬ 
pellants. 

S. M. Multick and S. Saran—for 
the Respondents. 

Jwala Prasad, J. :—This appeal arises 
out of a olaim for resumption. The plaint- 
ifls are the appellants. The following 
genealogy culled from the evidence of 
Ramadhar Singh, defendant No. 1, which 
is not challenged, may be useful and is 
accordingly set out in the beginning. 
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Thus defendants Nos. 1, 2 and 3 have 
been recorded in the Record of-Rights 
prepared at the last Survey in 1917 as 
being in possession of the properties as 
mukarraridars , 8 annas in the name of 
defendant No. 1 ana 8 annas in the names 
of defendants Nos. 2 and 3. The tenure 
has been recorded as mukaran istamrari 
not resumable. The aforesaid entry is the 
result of a decision arrived at by the 
Assistant Settlement Officer, dated the 
6th March, 1917 (Ex. 5) in a hotly con- 
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tested dispute between the parties. The 
decision was upheld on objection under 
section 83 of the Bengal Tenancy Act by 
the Assistant Settlement Officer in oharge 
by his decision (Ex. 6), dated the 17th 
of June, 1917. 

The defendant No. 4 Babu Chain Singh, 
is alleged in the plaint; to be the son of 
Babu Sheosagar Singh by a daughter of 
Kampadarath Singh. Both the plaintiffs 
and the defendants Nos. 1 to 3 disputed 
the relationship of defendant No. 4 with 
Kampadarath Singh and the Court below 
has held that the relationship has not 
been established: that this defendant, 
who was made respondent in this appeal, 
entered appearance and filed a cross-objec¬ 
tion challenging the decision of the 
learned Subordinate Judge so far as it 
affected him. He is, however, dead and 
in his place one Sahdeo Singh has been 
substituted at the instance of the appel¬ 
lants. Notice wa3 served upon him, but 
he has not entered appearance nor has he 
contested this appeal. 

Respondent No. 1'lBabu Ramadhar Singh 
and respondent No. 3 Babu Nandkeshwar 
Singh are also deac and in their place their 
respective heirs and legal representatives 
have been brought on the record. There¬ 
fore, this appeal is contested principally by 
the legal representatives of respondents 
Nos. 1 and 3 and respondent No. 2. They 
have lodged a cross-objecaion with respect 
bo the issues that have been decided by the 
Subordinate Judge against them. 

Shortly speaking, the plaintiffs dispute 
the correctness of the i ntries in the 
Record-oi-Rights reiened :o above and 
in fact they base their cause of action 
upon the decision of the Assistant Settle¬ 
ment Officer in charge, dated the 17th June, 
1917. They say that they have been all 
along in sir possession of both the mauzas 
in dispute Manhu and Saharowa and that 
their possession has not at all been distur¬ 
bed on account of their wrong entry in the 
Survey Record-of-Rights. They also assert 
that the tenure is resumable and was, as a 
matter of fact, resumed, Tbeir case is 
that the villages in question, Manhu 
Saharewa and Majhigawan in Pargana 
Palamau, were held by their ancestors on 
the mother’s side in khairat. The two 
Mauzas Manhu and Majhigawan were 
granted in mukarrari to two brothers Janki 
Singh and Pryag Singh shown in the above 
pedigree, by a deed, dated the 19bh Chaitra 


1234 Fasli (corresponding to 1st ApriL 
1827) at an annual jama of Rs. 71 and 
Rs. 21 respectively. Under the terms of 
that deed (a correct translation of which 
has now been made by the Superintendent 
of the Translation Department under our 
direction) the rent was to be paid in threo 
instalments with a stipulation that in 
the event of default of payment of 
three kists the deed would become inopera¬ 
tive. The defendants did make "default in' 
payment of the three*fos2s after the death 
of Janki Singb and Pryag Singh. The 
plaintiffs further assert that according to 
the custom prevalent in the Distriot of 
Palamau the grant is liable to resumption 
after the direct male line of the last male- 
holder of village Manhu has become extinofc* 
After the death of Janki Singh, his son 
Kampadarath Singh came into possession- 
of that village, and after the death of 
Kampadarath Singh the ancestors of the 
plaintiffs wanted to enter upon and take sir 
possession of the village, but at the request 
Of the widows of Kampadarath Singh 
namely, Musammat Haridasi Kuer and 
Musammat Radhika Ku.er, the plaintiffs 1 
ancestors allowed those ladies to remain in 
possession of the village during their lifetime 
as a sorb of maintenance. During the sur¬ 
vey operations Musammat Radhika Kuer in 
1323 Fasli (corresponding to 1916) and 
defendants Nos. 1 to 3 Ramadhar Singh, 
Amardayal Singh and NaDd Keshwar 
Singh contested the claim of the plaintiffs 
and the defendants were ultimately record¬ 
ed by the Survey Officers in the kheivat as 
being in possession and the tenure being. 
not resumable. The plaintiffs also alleged 
that defendants Nos. 1 and 3 are distant 
gotias and are not heirs of Kampadarath 
and as such are not entitled to the property 
in question and that after the death of 
Mussammat Radhika Kuer the mukarrari 
is liable to be resumed by them. 

As regards Saborewa the plaintiffs claim 
that this village is unconnected with and 
nob falling under the mukarrari grant, 
dated the 1st April, 1827 (Ex. l) aud 
as such it has been in possession of the 
plaintiffs but in the Record-of-Rights this 
village has been recorded as also mukarrari 
istimrari of the defendants Nos. 1 to 3 ' 
a3 part and parcel of village Manhu. 

Upon these allegations the plaintiffs 
claimed the following reliefs :— 

(i) It may be adjudioated and deolared by the 
Court that on aooount of default made in the 
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payment of three instalment'? and also on aocount 
of the failure of ihe mala lina of Babu Janki 
Bingh, Mauta Manhu has been in the sir posses¬ 
sion of the plaintiffs, that the plaintiffs are in sir 
possession of Mauta Bahorswa also, that both the 
Mauzas Manhu and Sahorswa belong to them in 
their khairatdari interest, that the defendants iu 
this suit neither have nor supposed to have 
aoquired any interest in the viukarrari of the eaid 
mamas and that the defendants are not entitled 
to get their names entered in the khewat as 
mukarridars iri refpect ot Mauzas Manhu and 
8 ahorswa, 

(iJ) l£ on account of any illegal action on the 
part of the 8urvey and Settlement Department, 
etc., the defendant* be deemed to be in possession 
then in that case the Court may bo leased to put 
the plaintiffs iu sir possession of Mauzas Manhu 
and Sahorswa, Tappa Nandiha, Pargana and 
District PaUmau, boundaries, Survey Numbers 
and Thana Numbers wheroof are given boiew, by 
removing the unlawful possession of the defend¬ 
ants. 

(iii) All costs in Court with interest pendente 
life and future int 2 re t may be awarded. 

Tbs defendants N 09 . 1 to 3 file^ one 
written statement and defendant No. 4 
filed another. They resist the plaintiffs’ 
claim on various grounds both in law and 
on facts. They plead limitation, res judicata 
and insufficiency of Court-fee as pleas in 
bar to the plaintiffs’ claim. 

As to their right under the deed of 
grant in question the defendants asser. !"hat 
two villages Manhu including Sahorswa 
and Mahjiga.van were jointly granted 
to the two brothers, lanId Singh and 
Pryag Singh, in viukarrari istimrari des¬ 
cendible from generation to generation, 
that subsequent to the grant the two 
brothers arranged to hoid the two villages 
separately, Janki having got Manhu inclu¬ 
ding Saiiorswa and Pryag having got 
Majhigawan, that under the deed in 
question the granc i9 not; resumable on 
failure of heirs of the grantee, ma e or 
female that there was no hist mentioned 
in the deed and hence the plaintifis have 
no right to resume the grant ou failure to 
pay the instalments a3 alleged by the 
plaintiffs. 

The defendants repudiate the plaintiffs’ 
suggestion of there being any custom in the 
District of Palamau for the resumption of 
such mukarrari grants on failure of heirs 
ana deny the correctness of the allegation 
that the possession of the widows of 
Rampadarath Singh namely, Musammat 
Hardasi and Radhika, after the death of 
their husband, was permissive and assert 
that the said ladies got possession of the 
villages as heiresses of Rampadarath Singh 


and on payment of rent. They al 60 deny 
that there was any default in payment of 
any hist as alleged in the plaint and aver 
that the rents of 1323 and 1324 were 
deposited by the defendants in Court to 
the oredit of the plaintiffs who refused to 
accept the same when tendered. The 
defendants further traverse the allegation 
of the plaintiffs as to their having got sir 
possession of the villages in question and 
of their having established their bhenida? 
tihere and say that they are in possession 
of the villages as heirs of Rampadarath 
Singh after the death cf his widows in 
mukarrari istimrari under the grant refer¬ 
red to above. These defendants deny as 
observed above, the relationship of Chain 
Singh with Rampadarath Smgb and state 
that the said Chain Singh is a creature of 
the plaintiffs and his claim has been set up 
in this case by the plaintiffs to defeat the 
defendant's right. As regards Sahorswa 
the defendants say that it is a tola , and 
not a separate village, and has always been 
in possession of their preoecessors-in- 
interest as part and parcel of Manhu under 
the grant in question. 

We need not now refer in detail to the 
pica of defendant No. 4 as in the circum¬ 
stances mentioned above he may be 
considered to have been deleted from the 
litigation. 

Upon the pleadings of the parties the 
following issues were raised in the Court 
below • 

(i) Have the plaintiffs ary cause of action for 
tho suit ? 

(ii) Is the Court-fee paid insufficient ? 

(iii) Is the suit barred by limitation? 

(if) Is the suit barred by res judicata ? 

(u) Is the mukarrari of Mauza Manho resuma¬ 
ble for non-payment of rent for 3 hists, if so, can 
the mokarrari be resumed without giving an 
opportunity to the defendants to pay up the 
arrears of rent ? 

(tu) Is the viukarrari of Mauza Manho resum- 
abie on failure of heirs male of the grantees. If 
so, can it be resumed so long as tho heirs male of 
Pryag Singh are in existence ? 

(ini) Did the plaintiffs make any life grant oi 
the disputed mokarrari to Musammat Radhika 
Kuer or she wa3 in possession in her own right as 
legal heir of her dcoeaeed husband Padarath 
8ingb ? 

[viii) Did Mussammat Radhika pay up the 
mukarrari rent up to the year 1322 Fasli and have 
there been any deposits of rent for tbs years 1323 
and 1324 Fasli 1 

(ix) Is there any oustom in the Parganah o£ 
resumption on failure of heirs male in direot line 
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as alleged by the plaintiffs ? If B0 does the 
ouRfcom apply to the tyrant in suit ? 

(x) Are the plaintiffs in sir possession so far as 
the defendants are oonoerned of Maohu and Tola 
Sahorswa as alleged ? 

(xi) Is defendant No. 4 the daughter’s sou of 
Padarath Singh, deceased ? If so, has his right 
to succession over the properties of Padarath Sirgh 
become extinguished in oonsequenoe of his be¬ 
coming as adhii and have the defendants Nos. I to 
3 become eacitlad to these properties ? 

(xit) Tg the suit bad for defect and misjoinder of 
parties ? 

(xiii) To what relief, if any, are the plaintiffs 
entitled ? 

Issues Nos. 1 to 4 do not now arise and 
have been set; at rest by the decision of the 
Court below. 

The findings of the Court below upon 
Issues Nos. 3 and 4, namely, limitation 
and res judicata have not been challenged 
in this Court, and in fact, it appears that 
the view of the Court below is correct. 

Issues Nos. 5 and 8 decided against the 
plaintiffs-appellants are also not pressed in 
appeal. 

Issue No. 11 was decided against defend¬ 
ant No. 4 he being held not to be the 
son of daughter of Rampadarath Singh. 
There was, as observed above, a cross- 
objection by defendant No. 4 against the 
finding on this issue, but there has been 
no appearance on behalf of his heirs in 
this Court, and the plaintiffs and other 
defendants accept the finding of the Court 
below, che latter having denied the re¬ 
lationship set up by defendant No. 4. This 
issue consequently does not now need 
further consideration in this appeal. 

The first parts of Issues Nos. 6 and 9 
have been decided in favour of the plaint¬ 
iffs. The Court below has held that the 
mukarrari tenure in question is resumable 
on failure of heirs male of the grantees 
under the terms of the grant as well as 
under the custom of resumption on failure 
of heirs male in direct line of the grantees 
set up by the plaintiffs as being prevalent 
and in vogue in Pargana Palamau. The 
defendants are aggrieved by the decision of 
he Subordinate Judge upon these points 
and have filed a cross-objection. 

Issue No. 12 has also been decided in 
favour of the plaintiffs, the Court below 
having held that the absence of Amarnath 
from the reoord does not affect the 
maintainability of the suit. The defend¬ 
ants do not accept this view of the Court 
below and have, therefore, filed a cross- 
objection. 


The second parts of Issues Nos. 6 and 9 
and Issue No. 10 have been decided 
against the plaintiffs, the Court below 
having held that the Mukarrari of Mauza 
Manhu oannot be resumed so long as the 
heirs male of Pryag Singh are in existence 
and that the plaintiffs have never been in 
sir possession of Manhu or of Tola 
Sahorswa. 

The result of the deoision of the Sub¬ 
ordinate Judge upon these issues against 
the plaintiffs have been that the plaintiffs’ 
suit has been dismissed in toto . 

The main questions, therefore, for 
consideration in this anpeal are those 
involved in the aforesaid Issues Nos. 6, 7, 
9, 10 and 12. To put it clearly the points 
are (1) whether the Mukarrari of Mauza 
Manhu is resumable firstly under the terms 
of the grant (Ex. 1), dated the 1st 
April, 1827, and secondly upon the custom 
of resumption pleaded by the plaintiffs, (2) 
if the tenure is resumable upon the 
happening of certain events so as to entitle 
the plaintiffs to resume the Mukarrari in 
question, (3) is Sahorswa a part or tola of 
Mouza Manhu, or is it a separate village 
unaffected by the grant in question, (4) is 
Amarnath, the great-grandson of Pryag 
Singh, a neoessary party in the case and is 
the suit, therefore bad on account of his 
absence from the record. 

The last point may be disposed of at 
once. The plaintiffs’ action is virtually 
levelled against the entry in the Survey 
Record-of-Rigbts and they seek a decla¬ 
ration that the entry is incorrect. They 
expressly state that the persons entered 
in Record-of-Rights set up a false claim 
with respect to the mauzas in question 
against the plaintiffs’ right. The Survey 
has recorded amongst others Amarnath 
as being in possession of the villages in 
question and as claiming istimrari mukar - 
rari interest adverse to the plaintiffs. 
The plaintiffs further claim in the alter¬ 
native recovery of possession in case they 
be deemed to have been out of possession. 
Now, the persons recorded as in possession 
of the villages in question and as claiming 
title adverse to the plaintiffs are necessary 
parties to the plaintiffs’ action for a 
declaration of their title and for recovery 
of possession in the alternative. The Court 
below has held that 

“ The defendant No. 1 is the only person entitled 
to this mukarrari but as the Survey Records have 
entered the names of defendants Nos. Q and 3 also 
they are necessary parties to this suit.” 
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This reason stated by the learned Sub¬ 
ordinate Judge applies with equal force to 
the case of Amarnath and, therefore, the 
Subordinate Judge is wrong in his view, 
for which he has given no reason, that 
“ the absence of Amarnath from the 
records of this suit does not affeob its 
tenability.” Therefore, the objection of 
the defendants mu9b prevail and the 
finding of the Court below on Issue No. 12 
is set aside. 

The nest question is as to whether the 
tenure is resumable either under the terms 
of the grant or under the custom set up by 
the plaintiffs. The deed in question is 
said to be a patta granted by Nub Nath 
Jha the predecessor-in-interest of the 
plaintiffs, to Raj Kumar, Sri Pryag Singh 
and Babu Janki Singh, the ancestors of 
the defendanb8-re3pondenb3. It runs as 
follows :— 

" Swasti Sri Maharaj Pujit Sri Sri Min - 
haidar Mauza Kishunpur ivogarah 
Paragana Palamau Zillah Bamgarh age 
Tappe Deogan maha Mauza Naudiha wo 
mahnari ke bari maha Mauza Manhu 
wo Mauzi Majhigawan yeh dono gaon 
hamara khairati hai se ham Raj Kumar 
Babu Sri Pryag Singh wo Babu Sri Janki 
Singh ko mukarrari Likh del mai am, mahua 
jalkar , bankar , tar, bagh, kath, koa . par - 
jakur, chakur sayan mai jahat istamrari 
likh del take jama molguzarijat wo rupia 
sikha kaldar mukarrari biyanwe rupia 
wo Babu mazknr ke ali aulad pusht dar 
pusht likhh muafq malguzari del karat 
sal basal jagah blog karat Ham wo hamar 
ali auladi likhla muafig malguzari pusht 
dar pusht del kari sal basal." 

The English translation of the above is 
a6 follows :— 

['* R? 8 peot 0 rl and worshipped by the Maharaj, 
(I am) the mavxhaldar of Mauza Kighunpur. eto., 
Pargana Palamau, District Ramgarh. I hold in 
khairati (oharity) Mauza Maobu aud Mauza 
Majhigawan in the Barhi of (apnartaining to ?) 
Mauzas Naudiha and Mahuari in Tappa Daogan. 
I have granted it (in writing) (in) mukarrari to 
Rajkumar Babu 8hri Prayag Singh and Babu 8hri 
Janki Singh, including mango and mahua (treo 3 ), 
allcar, bankar, palm trees, oroharda, catecbu, 
ooooon?, houses of tenants, the four boundaries ; 
(I have) granted (it) in writing as a perpetual 
(isftwrari) grant by all means. The amount of 
rent in respect thereof is ninety two-rupees in 

kalladar ooin.fixed (amount) Rs. 92, The 

Babus, aforesaid, and their descendants ( al aulad) 
generation after generation, should pay the rent 
written (above) year after year, (and) enjoy the 
lands. I and my descendants (al aulad) generation 
after generation, shall realise the rent written 


(above), year after year* Details of the reDt 
For Mauza Manhu seventy-one rupees for Mauza 
Majhigawan Rs. 21. In the event of default (in 
the payment of) reDt for three kiats the mukarrari 
shall be void. Dated 8ari, the 19th Ohait 1234 
Fasli Sambat 1884.”] 

Id the translation the words “ heirs and 
representatives” have been put down for 
the vernaoular words " al aulad ” and the 
words “ generation after generation ” for 
the words “ pusht dar pusht" 

The grant of the two villages, Manhu 
and Majhigawan, has been made to the 
two brothers, Pryag SiDgh and Janki Singh. 
The grant ie to be enjoyed by the grantees 
and their heir3 and representatives [al 
aulad) generation after generation ( pusht 
dar pusht). The grantor and his heirs and 
representatives ( at aulad) have to receive 
the rent generation after gscerabion * pusht 
dar pusht). 

According to Fallon’s Dictionary the 
word in Arabic signifies the issue 

born to the daughters and “ aulad ” the 
issue of the 3on. Tne two words “ al 
aulad ” put together would mean the 
offspring or children or descendants both 
in the male and in the female line “ pusht 
dar pusht" meaD3 through successive 
generations ; generation after generation ; 
parampara. 

The word ‘ istimrari ' is derived from 
“ istimrar" which means permanence, 
perpetuity, uninterrupted possession. In 
law it means a fixed rent not liable to 
alteration. “ Istimrardar " is the holder of 
a lease in perpetuity. “ Istimrari " is an 
adjective and means perpetual, conti- 
nuative, never ceasing. “ Istimrari patta " 
i3 a lease or form granted at a fixed rent 
and in perpetuity. In this view the 
Permanent Settlement of Lord-Cornwallis 
is said to be istimrari and a piece of land is 
said to be settled istimrari when it is settled 
permanently. 

Mukarrari, a fixed lease, quit rent, a 
fixed stipend. It connotes fixity of rent 
and also permanency. 

The aforesaid words in the kabuliyai 
(al aulad) pusht dar pusht , mukarrari 
and istimrari indicate etymologically that 
the grant was perpetual, permanent 
in ibs duration and oxod in the rental 
descendible to heirs both in the male and 
female lines and was to be held generation 
after generation. Not the terms of the 
document but the entire context thereof 
shows that the grant conferred, upon the 
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grantees in unambiguous and clear terms, 
a permanent, perpetual and heritable grant. 
It was a grant unlimited in the way of 
succession or in duration. Therefore, so 
far as the terms of the grant are concerned 
the plaintiffs cannot ask us to put any 
limitation upon its enjoyment by the heirs 
of the grantees either in the male or 
female line or by their representatives. It 
was. an absolute grant heritable and 
transferable. The plaintiff’s right to 
resumption has not at all been reserved in 
the deed. Therefore, the contention of the 
plaintiff that the grant was re3umable on 
failure of the male heirs in direct line of 
the grantees must fail upon the construc¬ 
tion of the document. 

The plaintiffs wanted to fortify their 
position by making the grant resumable 
upon custom said to have been in vogue 
in the part of the country where the 
lands in question are situate. The learned 
Subordinate Judge has held that no 
reliable evidence of any custom has been 
given in this case. Now, the clear and 
unambiguous terms of the documents 
conferring an absolute and irresumable 
right on the grantees can be abandoned or 
controlled only by clear evidence of custom 
ancient, invariable and unambiguous and 
so having acquired the force of law. 
The learned Counsel on behalf of the 
appellants has not attempted to support 
the custom set up by the plaintiffs by 
reference to any evidence on the record. 
Therefore, the view of the Court below is 
that there is no evidence offered or pro¬ 
duced by the plaintiffs to show that there 
was a custom prevalent by which the words 
'' al aulad ” were understood to mean 
lineal male descendants. The learned 
Subordinate Judge has based his decision 
cn the fact that " al aulad ” and “ pusht 
dar pusht ” in the present case must have 
restricted meanings and application to male 
rescendants only upon certain authorities 
delied upon by him. The first case referred 
to by him is Perkash Lai v. Rameshwar 
Nath Singh (1). That case related to a 
khairat bishanprit grant made to a Brah¬ 
man by the Rajah of Kundain Hazaribagh 
and speoial custom was pleaded whereby 
the words “aZ aulad ” related only to male 
descendants, and the evidence in proof of 
the custom was accepted. The contention 
of the Adovoate-Geaeral was that 


" although the words al aulad t etymologically 
considered, include both male and female des¬ 
cendants, yet aooording to the custom prevailing 
in the Kunda Raj at the time of the grant suoh 
khairat grants were resumable oa the failure of 
lineal male descendants, and admittedly no such 
descendants exist, The evidence on custom ie 
overwhelming.” 

This argument was accepted by the' 
Court. Therefore, in order to apply the 
principle of that decision it must be 
established by evidenoe that by custom 
the words must not be understood in their 
etymological sense but in a restricted sense 
as meaning male descendants in the direct 
line only. Another distinguishing feature 
of that ruling is that the terms of the 
grant quoted in the judgment show that 
the words of inheritance employed were 
only “ al aulad ”, and not " pusht dar 
pusht Here, these additional words 
go to confirm that the grant was meant 
to be descendible both in the male and the 
female lines. Therefore, upon the findings 
of the Court that ruling has no application 
to the present case. 

Mr. Das then relied upon the case of 
Ram Narain Singh v. Chota Nagpur 
Banking Association (2) m order to show 
that the view taken in the case of Perkash 
Lai v. Rameshwar Nath Singh (1) was 
approved of by the Privy Council. This is 
so but the view was confirmed with respect 
to the meaning of ‘ al aulad ’ having been 
restricted by custom. The Privy Council 
decision refers to the case of a putra 
putradik grant by the Maharajah of Chota 
Nagpur and it was hold upon evidence that 
the words “ putra putradik jagir" as 
employed in the grants made by the Maha¬ 
rajah meant only an estate for life des¬ 
cendible to male heirs only, and resumable 
on the extinction of the male heir of the 
grantee in the direct line. This decision 
also, therefore, does not apply to the 
present case. The same remark applies to 
the decision in the case of Lai Gajendra- 
Nath Sahi Deo v. Lai Mathura Lai Nath 
Sahi Deo (3) which refers to the estate of 
the same Maharajah in the Ranchi District. 

The aforesaid cases referred to by 
Mr. Das do not at all relate to Pargana 
Palamau and will not apply to a custom 
set up in the present case. Therefore, the 
first part of Issues Nos. 6 and 9 must be 
decided in favour of the defendants and the 

(2) (1916) 43 Cal. 352 = 36 I.C. 321. 

(3) (1916) 1 P.L.J. 109 = 20 C.W.N. 876 = 35 I.C« 

383. 


(1) (1904) 31 Oal. 561. 
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view taken by the Court below must be set 
aside. 

The plaintiff’s oase was that after the 
death of Rampadarath, son of Janki Singh, 
the mukarrari of Mauza Manhu came to 
an end and was resumable; but his 
widows, Hardasi and Radhika, were allowed 
to remain in possession with the leave and 
lioense of the plaintiffs and consequently 
they obtained life grants which terminated 
after the death of the survivor of them 
Musammat Radhika in 1916. This story of 
their permissive possession of the widows of 
Rampadarath seems to be a myth and has 
not been substantiated by reliable evidence 
on the record. It is impossible to conceive 
that the widows would have been allowed 
to romain in possession merely for the 
asking and without any deed having been 
executed in their favour. Receipts U3ed to 

be granted to them : Vide Exhibits A-8, A-9, 
A-24 to A-46, a large number of receipts 
in A series. Theso receipts described the 
ladies as heirs and successors of Babu 
Rampadarath Singh, the deceased mukar- 
raridar, for instance, vide Exhibit A-8, 

dated the 6bh January. 1881, and Exhibit 
A-9, dated the 16th January, 1861. The 
Subordinate Judge rejects the story and 
we have no hesitation in accepting his 
finding. Bub the finding loads to an 
important inference and that is that the 
two females succeeded to the mukarrari 
as heiresses of their husband which con¬ 
clusively established that the grant from 
its incoption was heritable iu the female 
line. The ladies remained in possession 
for 30 years. This instance of succession 
of females to the mukarrari successfully 
repudiates the suggestion that al aulad 
and pusht dar pusht in the document in 
question should have a restricted meaning. 

The learned Subordinate Judge says 
that assuming that the grants were resum¬ 
able on failure of heirs male of the grantees 
either under the deed or under the custom 
set up by the plaintiffs, there has, as a 
matter of fact, been no failure of heirs male 
so long as the male heirs of Prayag Singh, 
fche joint grantee with Janki Singh i3 alive. 
The learned Subordinate Judge hoids that 
the grant created a joint tenure in favour of 
the two brothers Prayag Singh amd Janki 
Singh and the subsequent division of the 
mauzas between the two brothers, namely, 
Janki Singh, getting village Manhu and 
Prayag Singh getting village Majhigawan, 
does not affect the original terms of the 


grant and does not create a separate grant 
of Mauza Manhu to Janki Singh and 
Majhigawan to Prayag Singh, so that on 
the failure of male heirs of Janki Singh, 
Manhu should revert to the grantor. Mr. 
Das impugns this viow of the Subordinate 
Judg8 and contends that there was no 
joint tenure created by the deed and Janki 
S‘mgh snd Prayag Singh wore not joint 
tenants bub were merely tenacts-in- 
common. A plain reading of the deed 
(Exhibit 1), dated the 1st April 1827, does 
not support the contention of Mr. Das. 
He says that Manhu was granted to Janki* 
Singh, and Majhigawan to Prayag Singh. 
The words in the deed are " Mauza Manhu 
and Mauza Majhigawan,” the two mauzas 
are granted to “ Rajkumar Prayag Singh, 
and Babu Sri Janki Singh.” The two 
mauzas worn jointly granted to the two 
brothers jointly. The rent payable to the 
landlord is mentioned in the aggregate for 
the two villages, namely, Rs. 92, in the 
document. How this rent has been arrived 
at is stated at the foot of the document as 
Rs. 71 for Mauza Manhu and Rs. 21 for 
Mauza Majhigawan. Mr. Das contends 
that the specification oi the two mauzas 
with respect to the rent separately at the 
foot of the document shows that the two 
villages were separately granted. I confess 
I have not been able to follow this argu- 
mont. The question is not as to the 
apportionment of the rent over two 
villages, but the liability of the grantees 
for payment of the rent, What is there 
in the document to show that one of the 
brothers is liable to pay anything less 
than Rs. 92, or the separate rent of Rs. 71 
for Mauza Manhu and Rs. 21 for Mauza 
Majhigawan? Both of them, according 
to the terms of the document are liable for 
the rent whether it be a consolidated rent 
for the two villages taken together, or 
separate rent for each of the villages. No 
inference for separate grants can bo made 
from the specification of rent in the docu¬ 
ment with respect to each mauza separately. 
Had there been any separate grant, then 
Manhu having been mentioned first 
would have gone to Prayag SiDgh who 
i3 mentioned first in order of th6 
grantees and Majhigawan having been 
mentioned second would have gone to 
Janki Singh who is mentioned second in 
order of the grantees, but this is not so. 
Therefore, the original grant cannot possibly 
be held, upon the construction of fche deed t 
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fco be a separate grant of Manhu to Janki 
Singh and Majbigawan to Prayag Singh. 
Mr. Das then says that had the grant been 
joint, then after the death of Janki Singh, 
the two brothers would have been joint 
tenants and after death of Janki Singh, the 
survivor of them Prayag Singh would have 
succeeded to the grant, and not the son of 
Janki Singh with respect to Mauza Manhu. 
This was an arrangement between Prayag 
Singh and Janki Singh and there is evi¬ 
dence that subsequent to the grant they 
divided the properties so that their respec¬ 
tive heirs might succeed to the specific 
properties. It is conceded that the grantor 
is not bound by such an arrangement. 
Therefore the grantor oannot take advan¬ 
tage of the separate arrangement. It is not 
possible to treaG the grant as a lapsed one 
so long as any male member in the direot 
line of any of the grantees is alive. 

Mr. Das says that the separate holding 
of the properties subsequent to the grant 
by Janki and Prayag shows that there was 
a novation. Now, novation of a contract 
implies a fresh contract, directly or by im¬ 
plication in place of the original contract, 
so the parties to the original grant mast 
also be parties to the novation of the new 
contract. In the present oase it has not 
been shown that the landlord was ever a 
party to the arrangement so as effectively 
to oreabe a new contraob in plaoe of the old 
one set forth in the solemn document 
(Exhibit 1). The principle of novation, 
therefore, does nob apply to the present 
oase. 

Mr, Das has referred us to Williams on 
Real Property 23rd Edition, pages 144 to 
147, in order to show the distinction bet¬ 
ween ‘ joint benanov ” and “ fcenancy-in- 
common ” and their incidents. There i3 no 
dispute as to the meaning and incidents 
of the two kinds of tenancies. It would, 
however, appear by reference to page 
147 that the incidents of a joint tenancy 
may be changed and a member of the joint 
tenancy may sever his connection by effec¬ 
ting partition of his interest and after this 
3 done the rule of survivorship of succes¬ 
sion will not apply but that the heir3 of the 
separated tenant would succeed to his 
interest in the tenancy. 

Mr. S. M. Mullick has referred us to 
the case of Ram Narain Singh v. Ghota 
Nagpur Banking Association (2). While 
disoussing the objection a? to limitation, 
upon the ground that the cause of action 


with respect to a moiety of the tenure 
acorued after the death of one of the 
mukarraidars . Mr. Justice Mookerjee 
observed. 

The objections as to limitation and 
recognition are equally fallacious. They 
are based on the assumption that upon 
the death of one of the two original 
grantees, the lessor became entitled to 
re-enter as to one half of the property 
demised. This argument overlooks the 
elementary proposition that the lease 
would not terminate till the death of the 
survivor of the two lessees. There is a 
fundamental distinction between the 
question of the duration of the lease as a 
whole and the question of the devolution 
of the interest thereunder on the death of 
the first lessee. We are not now concerned 
with the question, whether upon the death 
of the first lessee, his heirs or his oo-lessee 
would be entitled fco occupy the demised 
premises. Ifc is sufficient for our present 
purpose that the landlord wa3 not entitled 
fco re-enter till both the lessees were dead. 

In this view, no question of limitation or 
recognition arises.” 

The learned Subordinate Judge has very 
ably and dearly discussed this point aod we 
entirely agree with his view that even if 
fche grant was limited fco the male heirs in 
the direct line of fche grantees fche right of 
re-entry or resumption in favour of fche 
landlord has not in this oase acorued so 
long as fche male descendant of one of the 
grantees Prayag Singh is alive. 

The result is that Issues Nos. 6, 7 and 9 
are decided in all their parts in favour 
of fche defendants and against the plain¬ 
tiffs. We also agree with fche Subordi¬ 
nate Judge that the plaintiffs failed fco 
prove that they were ever in sir posses¬ 
sion of fche lands in dispute, and in deciding 
issue No. 10 against fche plaintiffs. The 
investigation during fche survey operations 
clearly shows that fche plaintiffs were not 
found in possession of the villages in 
question. The widows of Prayag Singh, 
were admittedly in possession up fco 1916 
until fche death of Mt % Radhika Kuari 
The orders of fche Survey Department up¬ 
holding the possession of the defendants 
are dated fche 6bb March 1917 and 17fch 
March 1917 (Exhibits 5 and 6 already 
referred fco). The dispute must have 
commenced much earlier, and ifc is impossi¬ 
ble fco conoeive that fche defendants soon 
after fche death of Mt. Radhika Kuari would 
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have allowed the plaintiffs to take posses¬ 
sion of the properties in dispute when 
they were claiming to hold the properties 
as permanent lessees under the viukarrari 
istimrari deed. 

Now to prove that the tenure in ques¬ 
tion was a limited grant descendible only 
to the male heirs in the direct line of the 
grantees and to prove the right of resump¬ 
tion as well as the possession and dispos¬ 
session, the onus is heavily upon the 
plaintiffs, not only because they are the 
plaintiffs, and want reliefs in the present 
case but the statutory provision raises a 
presumption of the correctness of the 
survey entries in favour of the defendants. 
The defendants have given evidence in the 
case and the presumption of the Survey 
Record of Rights has not been rebutted by 
the plaintiffs. 

The same remark applies to the claim 
of the plaintiffs with respect to Tola 
Sahorswa. Certain maps have been pro¬ 
duced in this Court. Exhibits 9-A and 
9-B are separate maps of the two vill¬ 
ages filed by the plaintiffs. The defen¬ 
dants have filed a map (Exhibit Q.) showing 
the two villages to be one. The Assistant 
Settlement Officer in his judgment 
(Exhibit 5) says :— 

“ The mulcirrari having been granted in 1827 
Sohorswa evidently then was a Tola of Manhu 
ana sinoe the Revenue Survey oi 1861 baa 
been treated as a separate village and this 
dearly aooounts for the omission of Sahorswa 
from the mukarrari deed ; besides this the 
actual rent-receipts grained to the Ml. by 
tha Ojbas, Hirauaud, Gunauand and others, 
show that they too have all along treated Sahorswa 
as a Tola of Islahu and have mentioned i* to be so 
in the numerous rent-receipts that havo been filed 
before me. No serious attempt has been made by 
the Ojh?,3 to throw doubt on the genuineness of 
these reoaipts and they ali appear to be genuine. 
Such being the casa, I am of opinion that this 
olaim too that Sahorswa wa6 not included in the 
grant fails miserably.” 

Here also the onus is upon the plaintiffs 
to rebut the presumption of the finding of 
the Survey Officer and the entry made in 
the Record of Rights in accordance with 
that finding. The learned Subordinate 
Judge has come to the same conclusion as 
the Assistant Settlement Officer. 

We have carefully considersd the evi¬ 
dence in the ca3e and the arguments of 
Mr. Das, and we do not think Mr. Das has 
been able to show that the view taken by 
the Survey Officers and the learned Sub¬ 
ordinate Judge is in any way wrong. 


I would in this case commend tbe judg¬ 
ments of the Survey Offioers (Exhibits 5 
and 6) who have gone in detail into the 
matter and have clearly met all the points 
raised by the plaintiffs in order to found 
their olaim and those urged by Mr. Das in 
support of his contention. 

I have already decided Issue No 9. There 
was no dispute between defendant No. I 
and defendants Nos. 2 and 3 as regards 
their own right in the tenure in question 
and the learned Subordinate Judge should 
not have raised this question and decided 
it. The finding of the Subordinate Judge 
on Issue No. 9 that “ the defendants Nos. 
2 and 3 have no right in this village and 
that it is the defendant No. 1 alono who 
is entitled to the entire village after 
Radhika’s death ” must be set aside. We 
are not at all concerned with the claims of 
the defendants inter se. We are concerned 
only with tbe claim of the plaintiffs, and it 
is already held that they have failed to 
substantiate their claim, and, therefore, 
the finding of tbe Subordinate Judge on 
issue No. 9 must be set aside. 

The result is that the plaintiffs have 
failed to prove their case. The appeal 
must fail, and tbe cross-objection must 
succeed. The decree passed by the Sub¬ 
ordinate Judge is, therefore, confirmed. The 
respondents will be allowed their costs in 
the appeal. There will be no separate 
oo9ts with respect to the cross objection. 

Mcpherson, J.:—I agree that the ap¬ 
peal must be dismissed with costs. 

The averments and issues upon which 
the parties went to trial have been fully 
set out in the judgment just delivered by 
learned brother, but I may state succinctly 
the main conclusions of the Trial Court in 
so far as they are iu contest in appeal or in 
the cross appeals. It is to be observed 
that the plaintiffs’ prayer for ejectment on 
the ground that the mukarrari has become 
void because three kists or more of the 
rent of the tenancy were in arrears has 
been definitely given up in appeal by Coun¬ 
sel for the appellants. The learned Sub¬ 
ordinate Judge has held. 

(i) that, tbe mukarri-al aulad pushtdar yuskl of 
villages Manhu aud Maihigawan created and 
made islimrari by the patia. Exhibit 1. in favour 
of Rajkumar Babus Piyag Singh and Janki Singh 
is not non-resumable as is shown in the Record of 
of Rights, but is, in accordance with what he finds 
to be the oustom of yargana Palamau, reaumable 
on the failure of the male line of descent of the 
original grantees ; 
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(ii) that the mukarrari is not resumable in 
pact on the failure of heirs male of one only oi the 
grantees so long as there are heirs of the other 
grantee ; and in particular that Manhu is not 
resumable on failure of the line of Babu Janki 
Singh so long as heirs male of the line of Babu 
Pryag Singh exist, and that in fact suoh heirs 
male do exist ; 

(iii) that Musammat Radhika Kuer, widow of 
Rabu Rampadarath Bingh, son of the grantee, 
Babu Janki Singh, was in possession as heir of !her 
husband, and not merely, as plaintiffs aver, with 
their permission after they became entitled to 
resume on the death of her husband; 

(tv) that plaintiffs were not and never had been 
in sir possession of Manhu or of Sahoreswa and 
that Sahoreswa is a Tola of village Manhu ; 

(v) that defendant No, 4 was not the son of the 
daughter of Rampadarath Singh, and ; 

(tn) that the suit was not bad for defect of par¬ 
ties by reason of the faot that Amarnath Singh 
great-grandson of Babu Pryag Singh is not a party. 

On behalf of the appellants the second, 
third and fourth of these findings has been 
assailed before us. Defendants Nos. 1, 2 
and 3 might under Order 41, rule 22 (1), 
Civil Procedure Code, have supported the 
decree in their favour on the grounds deci¬ 
ded against them in the Court below ; but 
they have also filed a cross-objection to the 
decree contesting the first and la3t of the 
above findings. A cross-objection was also 
filed on behalf of Babu Chain Singh, 
defendant No. 4, against the fifth finding 
but the representative in interest substitu¬ 
ted in his place, after his death in the 
appeal has not entered appearance and the 
appellants have nob attacked the fifth of 
the above findings. 

In support of the appeal Mr. C. C. Das 
contends first, that the seoond finding of 
the trial Court cannot he maintained inas¬ 
much as the patta (Ex. l) granted by 
the khairatdar in 1827 created nob a joint 
tenancy but a tenancy-in-common. This 
contention has manifestly no force. These 
two villages together constituted the khai - 
rat tenancy of the grantor. The document 
cannot be interpreted otherwise than a3 
oonveying the two villages Manhu and 
Majhigawan jointly in a single tenancy to 
two persons jointly as the tenant and on a 
consolidated rental for the whole tenancy. 
The mere fact that the mukarrari patta 
contains a specification of the rent of each 
village does not detract from thi3 view of 
the document as a whole ; the specification 
only shows how the consolidated rental 
stipulated for was arrived aft. It is impos¬ 
sible to find in the document itself anything 
fco support the contention of the appellants 


that Manhu, which is mentioned first, was 
the tenancy of Babu Janki Singh who is 
mentioned second, and Majhigawan which 
is mentioned second, was the tenanoy of 
Babu Pryag Singh who is mentioned first. 
On the contrary, it is explicitly provided 
that the said Babus and their al-aulad 
shall pusht dar pusht pay the mukarrari 
rent of rent of Rs. 92 sikka ”, so that both 
grantees and their descendants are made 
responsible for the whole tenanoy. To my 
mind Exhibit 1 is altogether unambiguous 
and this contention of Mr. 0. 0. Das fails 
completely. 

Mr. Das then urges that the conduct of 
the parties, and in particular the payment 
of rent from the outset by Babu Janki 
Singh for Manhu and by Babu Pryag Singh 
for Majhigawan shows that Manhu was a 
separate tenancy of the former. But as 
the grant is unambiguous evidence is not 
admissible of conduct of the parties leading 
fco another inference. 

The third plea advanced by learned 
Counsel is ak into the seoond. It is that 
the grantor having allowed the two gran¬ 
tees from the outset fco pay rents separately, 
that is, one grantee fco pay the rent of one 
village and the other grantee fco pay the 
rent of the other village, there was a nova¬ 
tion. Now all fcbe reliable evidence avail¬ 
able in support of fchi3 view is merely (1) 
that from the outset Babu Janki Singh 
paid the quota of the consolidated rent of 
Rs. 92 which represents Manhu and Babu 
Pryag Singh the quota which represents 
Majhigawan, and (2) that much later the 
descendants of Babu Janki Singh paid the 
quota in respect of Manhu fco the co-sharer 
descendants of the original grantor sepa¬ 
rately in proportion bo the shares of these 
co-sharers in the khairat grant and that 
the position was apparently the same in 
respect of Majhigawan. In the absence of 
other circumstances these facts are not 
sufficient fco establish a novation. The fact 
that the grantees for convenience of enjoy ¬ 
ment divided the area demised has no 
significance, and the fact that the grantor 
then received the rent of each of fcbe two 
divisions (even though they were fcbe old 
natural divisions) from the grantee in 
enjoyment and even sued him separately, 
is not sufficient fco show that the parties 
desired fco depart from the original contract. 
On the other hand it is abundantly clear 
from fcbe litigation of the early years of 
the present century that though the 
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khairatdars sued separately for rent in 
accordance with their shares, and sued the 
successor-in-interest of Babu Janki Singh 
in respect of Manhu and the descendants 
of Babu Pryag Singh in respect of Majbi- 
gawan, yet when they sued for ejectment 
on the ground that the lease had become 
void, they sued as 16-annas khairatdars 
and impleaded as defendants the descen¬ 
dants or successors in-interest of both the 
original grantees and claimed recovery of 
possession of the mukarrari tenancy con¬ 
sisting of both Manhu and Majhigawan as 
originally created. This is clear from the 
plaint, Exhibit L. in the ejectment suit 
No. 121 of 1901 02 the judgment in which 
is Exhibit R, (Ex. 3 is the judgment in 
two rent suits Nos. 120 and 121 of 1900). 
Moreover it was held in that suit that the 
division by the grantees of their mukarrari 
istimrari grant of Manhu and Majhigawan, 
which was a joint grant, into two portions 
wa 3 not binding on the grantor even 
though the grantor realised the rents of the 
two portions separately, and that the 
latter was not prevented from evicting from 
the whole tenancy either by reason of the 
sub-division or by reason of the separate 
realisation of rent. Again in Suit No. 1 
of L904 which was brought by the whole 
body of representatives of the grantor of 
Exhibit 1 for cancellation of Exhibit 1 and 
possession of both Manhu and Majhi¬ 
gawan, all the descendants in the male 
line of Babu Pryag SiDgh with Musammat 
Radhika Kuer a9 representing the line 
of Babu Janki Singh, were impleaded 
as defendants. In the face of these 
documents it is impossible to uphold 
the suggestion of novation. If there had 
been novation such as is suggested, a 
separate suit would have been brought 
in respect of each of the two sub divisions 
of the original grant. 

Mr. Das has mentioned the fact that 
English Law struggles against a joint 
tenancy and prefers a tonaccy-in-common. 
He is, however, vague as to the time 
when the latter tenancy came into exist¬ 
ence in this case, and in any case no 
analogy ought, if it can possibly be avoided 
to be drawn between the law of England 
highly developed in accordance with its 
own local conditions, and the grant made 
a century ago in a backward area in even 
for India the backward pargana of Pala- 
mau. More possible is the analogy with 
istimrari mukarrari tenancies in the Ram- 


garh Estate in the neighbouring District of 
Hazaribagh. Moat of these grants whether 
life grants or aL aulad pusht dar pusht are 
made out in the names of two persons and 
it is well known [see also Ram Narain 
Singh v. Chota Nagpur Ranking Associa¬ 
tion (2)] that even in the life grant class 
the tenancy does not become resumable, 
even in part, until both grantees are dead. 
There is certainly no reason why a differ¬ 
ent rule should apply where, as hero, the 
grant is to two grantees and their offspring 
generation after generation. 

It is admitted that offspring and even 
heirs male of Babu Pryag Singh, one of 
the grantees, exist at present. 

Accordingly the second finding of the 
learned Subordinate Judge is correct. The 
circumstances in which resumption may 
take place, if it can at all take place, have 
not arisen. 

The third finding also is correct beyond 
any possibility cf doubt. The claim that 
on the death of Rampadarath Singh, the 
khairatdars resumed Manhu and arranged 
with Musammat Radhika Kuer that she 
should remain in possession during her 
lifetime is altogether contrary to all the 
probabilities and is unsupported by a tittle 
of credible evidence, and indeed many of 
the rent receipts granted by the different 
sets of co-sharer khairatdars give the lie 
to the present claim, since they refer to 
her and the o&her bahurias as heiresses or 
heiresses and successors of Babu Ram¬ 
padarath Singh deceased. It has not 
even been suggested before us that the 
finding that the appellants were never in 


sir possession of Manhu 


proper at any 


time, or the grounds on which it is based 


are not oorrect. 


Thus appellants are not entitled to pos¬ 
session of Manhu either by way of recovery 
of last possession which they never had or 
by right of resumption, and the appeal in 
respect thereto fails completely. 

A word may now be 3aid as to the 


remainder of the fourth finding which 
relates to Sahorswa. Appellants assert 
that it is a separate village from Manhu, 
i3 not a part of the grant of 1827 and 
is in their sir possession. The Record 
of Rights favours the contention of the 
defendants Nos. 1 to 3 that Sahorswa is 
covered by the grant. The defendants 
further contended that it was always so 
held. The trial Court held that it is a 
Tola of Manhu in possession of defendants 
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Nos. 1 to 3 as such and that it has never 
been held sir by appellants. This finding 
is unquestionably correct. The only evid¬ 
ence placed before us in support of the 
case of appellants that Sahorswa was not 
a part of the grant is the two maps .Exhibit 9 
(a) and Exhibit 9 (6). These entirely fail 
to rebut the presumption arising from the 
Record of Rights. Though erroneously 
called thakbast maps they appears to be 
copies of something better—a Revenue 
Survey Map. Each is in fact a copy of 
the part of the original map of whioh the 
third map which is filed by defendants is 
a full copy. Olearly the only inference 
which can be drawn is that Sahorswa was 
a new village formed at the Revenue Survey 
out of the area till then* considered to be 
the village of Manhu : otherwise the two 
would not be depicted on the same map. 
Then the plaintiffs could have produced 
the details papers of the Revenue Survey 
or even of the thak demarcation, and in 
their absence no inference in their favour 
can be drawn from the maps on record. 
But apart from that the evidence on the 
other side is overwhelming that Sahorswa 
is a part of Manhu and that plaintiffs 
have never been in sir possession. The 
raiyats of Sahorswa have testified in favour 
of defendants Nos. 1 to 3 whereas neither 
the evidenoe of tenants nor counterfoil 
receipts are forthcoming on behalf of the 
appellants. Furthermore the rent-receipts 
granted to Musammat Radhika Kuar by the 
various co*sharer khairatdars show that the 
tenancy was Manhu-Sahorswa, Manhu and 
Saharewa or Manhu asli mai dakkili. The 
trial Judge could nob possibly have arrived 
at any conclusion except that Sahorswa is 
a Tola of Manhu and is held as part of 
Manhu under Exhibit 1, that appellants 
were never in possession of Tola Sahorswa 
and are not entitled to possession thereof 
on the ground that it is out with Manhu. 

It has already been held that they cannot 
resume Manhu. 

This really disposes of the appeal. The 
face is, as pointed out more than once by 
the Courts ; ” that the plaintiffs are dissa¬ 
tisfied with the arrangements made by their 
ancestors and have resolved in getting rid 
of them and of the defendants at all costs.” 
Bub a few words may be said as to the ques¬ 
tions raised iu the cross-appeal, if such it 
can be termed of defendants Nos. 1 to 3. 

I agree with my learned brother that 
Amarnath Singh, a descendant of Babu 
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Pryag Singh who as a share in Manhu, wae 
both a proper and a neoessary party to the 
suit. 

As to the first finding of the learned 
Subordinate Judge, which is in favour 
of the appellants, all that Mr. S. M. 
Mullick on behalf of the respondents 
asked during arguments was that if the suit 
failed on other grounds, this issue should 
remain open. The learned Subordinate 
Judge also considered that the question 
had lost much of its importance in view of 
the second finding. Again in the “ reliefs ” 
set out in paragraph 15 of the plaint no 
definite prayer is made for a declaration 
that the entry “ Not resumable ” in the 
Record of Rights is incorrect or of the 
circumstances in which the tenancy is 
resumable. It was admitted that no part 
of the tenancy was resumable until at 
least the heirs male of one of the 
grantees became extinct and it has 
now been deoided that no part is 
resumable so long at least as an heir 
male of either of the grantees survives. 
What remains is the question whether the 
appellants have by evidence rebutted the 
entry in the Record of Rights so far as to 
show that the khairatdars may resume the 
tenancy. 

(1) When there are heirs other than 
heirs male of one of the original grantees, 
or failing that (2) when there are no heirs, 
either male or female. 

I am loath to enter upon this difficult 
question where it is not absolutely neces¬ 
sary to do so. But I may mention that at 
first sight the considerations advanced by 
the learned Court below for his finding in 
favour of the appellants appear insufficient 
to rebut the entry in the Record of Rights. 
The Kunda case is admittedly not in point 
as appellants have not given evidence of a 
custom by which al aulad in 1827 was 
restricted in pargana Palamau to lineal 
male descendents. It may well be the case 
that the general custom in pargana Pala- 
mu is that al aulad pusht dar pusht grants 
are resumable on failure of heirs male, but 
I cannot hold that the judgment, Exhibit 
VII, is sufficient to prove the custom that 
the Genure in the present instance, in 
regard to which the entry in the Record of 
Rights, is not resumable expires on failure 
of heirs male, The previous rulings refer 
to cases in which there was no adverse 
entry confronting the plaintiffs.. The gran¬ 
tor too in this instanoe was a Tirbubia 
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Bahman newly arrived from Darbbanga, 
and the grant is not definitely a jagir or an 
ijara (even of the ijaras in Palamau which 
often are doami in tenure, though the rent 
is subjeot to enhancement). In my 
experience, also, ordinarily it is not 
possible to predicate a custom of the 
Division of Chota Nagpur as a whole. It 
generally goes by estates, e.g , Chota 
Nagpur (equivalent broadly to Ranchi 
District, and called ‘Nagpur’ in the 
vernacular) or Ramgarh or Pachete, or by 
great Pargana, ofteo. corresponding to 
estates, such as Porahat, Dhalbhum, 
Barahabhum, Tori or Palamau : and though 
analogy of neighbouring parganas or 
estates may help, it does not always do so 
and is rarely conclusive. I feel insecure, 
therefore, in disposing of tbe general ques¬ 
tion of resumability in this appeal, and I 
would accordingly leave tbe question open 
between the parties as requested by cross¬ 
appellants aod not objected to by plain¬ 
tiffs, except of oourse, to this extent that 
the mukarrari istimrari grant is not re- 
sumable so long as there survives any heir 
male of either of the original grantees. 

I would associate myself with the warn¬ 
ing addressed by my learned brother at 
tbe instance of their Vakil, to defendants 
Nos. 1 to 3 that incidental remarks or even 
decisions in the judgments in this liti¬ 
gation must not be taken as determining 
the rights of defendants Nos. 1 to 3 and 
Amarnath Stag inter se. These may well 
be governed by considerations outweighing 
the matters appearing in or relevant to this 
litigation, and in particular it does nob 
appear to follow from the fact that because 
the tenanoy cannot be resumed while 
defendant No. 1 or Amarnath survive, that 
the other defendants or 6ven outsiders may 
nob have interest therein. If controversy 
arises, settlement by private arbitration 
would appear to be indicated. 

Appeal rejected. 
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Jwala Prasad, a.c.j. and Kulwant 

Sahay, j. 

Ramji Ram and others —Plaintiffs-Ap¬ 
pellants 

v. 

Bansi Raut and others —Defendants- 
Respondents. 
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S. A. No. 715 of 1922, deoided on 25feb 
July, 1924, from the deoision of Disbriofc 
Judge, Saran, dated 16th March, 1922. 

(a) B. T. Act, 8. 116-No raiyati interest can 
be created in zerait lands by tenants under a regis¬ 
tered lease for a term— After the term they are 
tenants from year to year. 

Id zerait mods tenants cannot acquire ocou- 
pancy rights under S. 116 where they were induoted 
upon the lands under a registered lease for a term 
of years. The tenants cannot acquire any right 
or interest either occupancy or non oconpanoy in. 
the lands during the contiuuaDoe of tbe leaee. 
They also bold over under the same conditions ae 
the registered leases after the eipiry of tbe lease 
and they beocme tenants from year to year. To 
such a case 8 . 116 would apply. [P. 246, C. 2 ] 

(b) Record of Rights — Entries in record shall be 
presumed io be correct. 

Entries in the record of rights that lands arc 
Z-jrait- qaimi or Zarait dakhilkar or Zerait Gair 
dakhilkar shall be presumed to be correct until con¬ 
trary is proved, by the tenants. Zerait Gair dakbil- 
kac means non-cccupaDcy tenants. [P. 243, C. 2.] 

(o) Words-" Ztrait:' 

The word “ Zarait ” means proprietor’s private 
lands. [P. 242, C. 2,] 

(d) Words-" Qiimi.” 

The word "Qaimi” means settled raiyat. 
[P. 242, 0 2 ] 

(el B.T. Aci— Zerait land is wholly outside 
the scope of the Act 

Proprietor's private lands are wholly out6ide the 
scope of the Act and settlement of these lands ie 
governed by the or.difi.-d law in the T.P. Aot. 
Tenants holdmg Zerait otherwise than under a 
leaee (or a term of yenrg or from year to year does 
not acquire occupancy or non-oocupancy rights 
therein. [P. 248, C. 2 ] 

(f) B.T Ac! S. 118-No raiyati interest can 
be creatid by c ntract, but registered lease after 
occupying Z rait »s not illegal. 

8 . 178 only bar? a oontract against the ao- 
orual oi occupanoy right. Section 178 is not 
oontraveDed by the execution o£ rtg'Btercd lease 
after occupation of the Zdrait lands for seme time. 

(g) B T. Act. S . 4—Does not cover lessee of 
Zerait land. 

A lessee o» Zerait land is a tenant of a olass out¬ 
side 8. 4. [P. 249. C 1.] 

(h) B.T. Act, S. 116 — Tenant of Zerait land. 

Even apart from a registered lease for a term of 

years or from year to year no tenanoy of occu¬ 
pancy cr non-occupancy rights in Zerait lands 
can arise. [P. 249, 0. 2 ] 

P. C. Manuk and B. V. Hitter— for 
tbe Appellants. 

N. N. Sinha —for the Respondents. 

Jwala Prasad, A C J.:—These appeals 
arise out of suits instituted by the plain¬ 
tiffs tc eject the defendants and to recover 
mesne profits. A number of suits were 
instituted by the plaintiffs, but we are 
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oonoarnad in this ease only with ten of 
them. 

The Munsif decreed the suits. On appeal 
the District Judge set aside the decision 
of the Munsif and dismissed the suits by 
his judgment dated the 16th March, 1922. 
The plaintiffs are therefore appellants 
before us. 

The plaintiffs are the 16 annas proprietors 
of village Jaitpore, thana Manjhi, District 
Saran. Their case is that the lands in 
dispute are their zerait lands and that 
these lands along with other lands of the 
village were in their direct cultivation by 
growing indigo thereon in connection with 
their indigo business and that after the 
said business ceased, the lands were settled 
with defendants under kabuliyats , the 
terms of which have expired. The defen¬ 
dants, on the other hand, allege that they 
have acquired occupancy rights in the 
lands in question and that they are not 
liable to be ejected therefrom. 

There have been two survey and settle¬ 
ment operations in this village : one in 
1900 and the other in 1920. The lands 
in the reoord-of-rights have been shown as 
tenancy lands in possession of the defen¬ 
dants. In some of the cases the lands 
have been recorded in the settlement record 
as “ zerait dakhilkar ,” in some (S. A. 718) 
“ ze rait gair dakhilkar ,” in one case “ zerait 
qaimi" and in another simply " qaimi ,” 
inthe revisional settlement. “ Zerait qaimi 
“ zerait gair dakhilkar " and “ zerait 
dakhilkar " are words of art introduced by 
the Settlement Officers with the import at¬ 
tributed to them in the “Guide and Glossary 
to the Survey and Settlement Operations 
in the Patna and Bhagalpore Divisions” 
prepared and printed under the orders of 
Government and edited by the Directors 

of Land Records (1907). The terms 
“ zerait qaimi " and “ dakhilkar ” have 
been bracketed and explained as being 
descriptive of the status of a tenant who 
has acquired ocoupancy rights in respect 
of zerait lands with the following note 
“ as he (the tenant) can have only occu¬ 
pancy and not settled rights in respect of 
such lands, the entry zerait qaimi is not 
so correct from a technical point of view as 
tl zerait dakhilkar:' The term “ zerait gair 
dakhilkar ” has not been separately defined, 
but from the definition of the words “ gair 
dakhilkar " as non-oooupancy raiyafc 
“ zerait gair dakhilkar ” would upon the 
analogy of the meaning of the words 


“ zerait dakhilkar " in the language of the 
Settlement Officers be “ descriptive of the 
status of a tenant who has acquired non¬ 
occupancy rights in respect of zerait land 
In accordance with the note against the 
words “ gair dakhilkar ” usually the num¬ 
ber of years for whioh he ( gair dakhilkar 
raiyat) has held the land is added. The 
word “ qaimi" has been defined as meaning 
“ settled raiyat.” The word ,l zerait" has 
been defined in the said glossary as " the 
proprietor’s private lands.” In the remarks 
column of the glossary against the word 
“ zerait" it is stated “ entered in the status 
column of khatians on which detail:? are 
recorded of lands found to be zerait , kamat, 
nij jote, khamar, etc., within the meaning of 
section 120, Bengal Tenancy Act.” “Settled 
raiyat” has been defined in section 20, 
Chapter V of the Bengal Tenancy Act 
thus:—“ Every person who, for a period, 
of twelve years, whether wholly or partly 
before or after the commencement of this 
Act, has continuously held as a raiyat land 
situate in any village, whether under a 
lease or otherwise, shall be deemed to have 
become, on the expiration of that period, 
a settled raiyat of that village.” In this 
connection it is well to note the definition 
of an occupancy raiyat defined m section 21 
of the Bengal Tenancy Act:—" Every 
person who is a settled raiyat of a village 
within the meaning of the last foregoing 
section shall have a right of occupancy in 
all lands for the time being held by him as 
a raiyat in that village.” Occupancy 
raiyats are raiyats having occupancy rights 
in the lands held by them and non-oocu- 
pancy raiyats are those raiyats not having 
an occupancy right as defined in section 4 
of Chap. II of the Bengal Tenancy Act. 
Occupancy raiyats are dealt with in Chap. 
V and noD-occupancy raiyats in Chap. VI 
of the Act. After dealing with different 
kinds of raiyats defined in section 4 of the 
Act and the rulesregulating the relationship 
of landlord and tenant, in Chap. X provision 
is made for the preparation of a record-of- 
rights and settlement of rents. The two 
reoord-of-rights of 1900 and 1920 referred to 
above were prepared under Chap. X of the 
Act. Then comes Chap. XI which is headed 
“Non-accrual of occupancy and non-occu¬ 
pancy rights and record of proprietors 
private lands.” Section 116 in that 
Chapter says: 

“Nothing in Chap, V ahall oonfer a right of 
oooupaooy in and nothing in Ohap. VI shall apply 
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to lands acquired under the Land Acquisition Aot, 
1894, for the Government or for any looal authority 
or for a Railway Company, or lands belonging to 
the Government within a cantonment, while such 
lands remain the property of the Government or 
of any looal authority or Railway Company or to a 
proprietor’s private lands known in Bengal as 
khamar , nij or nij jote , and in Bihar as zerait , nij, 
sir, or kimat, where any suoh land is held under 
a lease for a term of years or under a lease from 
year to year.” 

Section 117 provides for the Looal 
Government to make an order directing the 
Revenue Officer to make a survey and 
record of all the lands in a specified local 
area which are the proprietor’s private lands. 
Section 120 defines the lands which are to 
be recorded as the proprietor’s private lands 
and the nature of the evidence required 
to prove the lands to be such lands. 
Under this section land which is proved 
to have been cultivated a9 khamar , zerait , 
sir, nij jote or kamat by the proprietor 
himself with his own stock or by 
his own servants or by hired labour 
for twelve continuous years immediately 
before the passing of the Act, and (b) cul¬ 
tivated land whioh is recognised by vil¬ 
lage usage as proprietor’s khamar , zerait , sir, 
nij , nij jote or kamat , are directed to be 
recorded as proprietor's private lands. 
Glauses 2, 2 [a) and 3 (a) of the section 
say :— 

“ 2 , Iq determining whether any other land 
ought to bo recorded a9 a proprietor’s private land, 
the officer sbi-all hive regard to local oustom and to 
•the question whether the land was before 
the second day of March 1883, specifically let as 
proprietor’s private land, aud to any other evidence 
that may be produoed; but shall presume that land 
is not a proprietor’s private land until the contrary 
is shown. 

2 (a). Notwithstanding anything contained in 
any agreement or compromise, or in auy decree 
whioh is proved to his satisfaction to have been 
obtained by collusion or fraud, a Revenue Officer 
shall not record any l*od as a proprietor’s private 
land, unless it is proved to be such by satisfactory 
evidence of the nature described in sub-section (1) 
or sub section (2). 

3 (a). If any question arises in a Civil Court 
aB to whether land is or is not a proprietor’s 
private land, the Court shall have toward to the 
rules laid down in this section for the guidance of 
Revenue Officers.” 

Io preparing the record-of-rights under 
Chap. X of the Act the Settlement Officer 
recorded the iand3 in dispute as zerait 
qaimi. Under section 119 when a survey 
and record-of-rights of a proprietor’s 
private lands is made the provisions of 

sections 103-A, 103-B, 106, 107, 108, 109 


and 109-A shall apply. We are concerned 
in this case with section 103-B, clause (3) 
whioh says : 

“Every entry in a reoord-of-righta so published 
shall be evidence of the matter referred to in suoh 
entry, and shall be presumed to be correct until it 
is proved by evidenoe to be incorrect.” 

Therefore the entries in the record-of- 
rights in the present cases of the lands 
in suit being " zerait qaimi , ” “ zerait 
dakhilkar ” ana “ zerait qair dakhilkar ” 
shall he presumed to be correct until the 
contrary is proved. Io the light of the 
definition of zerait qaimi given in the 
glossary and of the definition of zerait 
given in section 120 of the Bengal Tenancy 
Act the presumption would be that the 
lands in question are the zerait la-ids of 
the proprietor within the meaning of section 
120 of the Bengal Tenancy Act in whioh 
the defendants have acquired the status 
of occupancy raiyats or non-occupancy 
raiyats as the case may be, i,e. t the 
status of tenants having occupancy or 
non-ocoupancy rights defined in Chaps. 
V and VI of the Bengal Tenancy Act. 
Tue landlords claimed the lands to be 
their zerait lands. Mr. Nirsu Narain 
Sinha says that the landlords ought to 
prove that the lands are really their zerait 
such as have been defined in section 120 
of the Bengal Tenancy Act and that the 
landlords not having given evidence of a 
character mentioned in clauses (1) and (2) 
of the said section the lands should be held 
not to be tho zerait lands of the proprietor 
but as raiyati land in which the acquisition 
of occupancy or non-occupancy rights is 
not barred by section 116 of the Act. I 
oannot agree with this contention. The 
record-of-rights was prepared under the 
statutory provisions contained in the 
Bengal Tenancy Act with specific directions 
in regard to these zerait lands enjoining 
upon Revenue Officers to record such lands 
only as zerait which fulfil the conditions 
laid down in section 120 and which are 
proved before him by such evidence as is 
mentioned in clause (2) of boat section. 
The presumption is that before the Settle¬ 
ment Officer tho evidence was such as is 
required by section 120 and that upon that 
evidence he recorded the lands as zerait and | 
that the entry of the lands as such is correct 
until the contrary is proved. The contrary 
is alleged by the defendants and therefore 
until the defendants prove that the lands 
are not zerait the entry will prevail and 
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tho lands in question will be deemed to be show that the indigo lands were their zerait 
the zerait lands of the proprietor. The lands. 

onus therefore of proving the lands to be The Munsif upon a consideration of tho 
zerait was not upon the plaintiffs, and the voluminous documents of the plaintiffs 
onus to prove the contrary was upon the came to the oonolusion that the indigo 
defendants. lands were the zerait lands of the plaintiffs. 

The lower appellate Court is wrong in The learned Distriot Judge has illegally 

law in interpreting the reoord-of-rights as refused to take those documents into 

showing that the lands are not the malik's consideration on account of the misappre- 

zerait and in throwing the onus upon the hension regarding the identity of the lands 

plaintiffs proprietors of proving that the referred to above. The finding of the 
lands are the malik's zerait . Asa result Munsif that the lands were the zerait lands 
of misplacing the onus, it has held that based upon that evidenoe has not been, 
the plaintiffs failed to prove that the entry therefore, legally displaced by tbe learned 
in the settlement record as to the lands District Judge. The rent reoeipts granted 
not being malik's zerait is incorreot. The to the defendants describe the lands as 
record has entered the lands as the malik's zerait lands. Therefore even if the onus 
zerait under section 120 of the Bengal lay upon the plaintiffs to prove the lands 
Tenancy Act, though it also reoords that as zerait , the plaintiffs bad proved it by 
fche tenants have acquired in those zerait evidence which was nob taken notice of by 
lands the rights of occupancy or nonoccu- the Court below on account of the mis- 
pancy raiyat. Tbe plaintiffs have to apprehension referred to above. The 
displace the entry of tbe acquisition by the learned District Judge has referred to no 
defendants of occupancy or non-occupancy evidenoe on behalf of the defendants to 
rights in their zerait lands. The plaintiffs’ prove that the lands were tbe raiyati lands, 
case i 9 that the lands in suit along with the onus of wbioh was upon them in view of 
their other zerait lands were in their direct tbe entry in tbe survey reoord-of-rights. 
possession by growing indigo therein in Therefore the view of the District Judge that 
connection with their indigo business the lands are nob the malik's zerait lands 
and that after the said business is wrong^ in law as well as on facts. The 


ceased the lands were settled with the 
defendants under kabuliyats. The learned 
Distriot Judge says that the factory regis¬ 
ters (Exhibits Nos. 3, 5, 6 and 7) show 
that indigo was cultivated by-tbe factory 
in many bighas of land in village Jaitpore 
prior to 1885 bub this, he says, does not 
prove the lands in question to be the zerait 
as there is nothing to show that the lands 
mentioned in the factory books include any 
of tbe lands with which we are con¬ 
cerned in the present cases. The plain¬ 
tiff expressly asserted in their plaint that 
the lands in suit were formerly tbe lands in 
which indigo used to be grown. There is 
no denial of this fact in the written state¬ 
ment of the defendants and in Second 
Appeal No. 722 (First Appeal No. 401 and 
Suit No. 519) referred to above the defen¬ 
dants expressly admitted in their written 
statement, para. 3, that the lauds in suit 
formed part of those lands (that is, the 
lands in w 7 hich indigo was grown). As 
observed above, there was no denial in the 
other cases also. There was, therefore, no 
question as to the identity of the lands in 
suit with the indigo lands of the plaintiffs. 
The documents produced by the plaintiffs 


defendants except in the one case referred 
to above did not expressly deny that the 
lands were the malik's zerait lands. The 
view of the learned District Judge on the 
point is, however, against the pleadings,, 
the entry in tbe survey reoord-of-rights 
and the evidence io the case. 

Therefore the lands must be held to be 
the malik's zerait lands. The survey 
entries show that the defendants acquired 
rights of occupancy or non-oocupaDcy as 
the case may be in all the cases, except in 
one (S. A. No. 718) where they have been 
recorded as pure qaimi in the revisional 
settlement though in the original settle¬ 
ment as zerait gair dokhilkar. The entry 
being in favour of the defendants as 
regards tbe acquisition of tbe occupancy 
rights, the onus of rebutting the presump¬ 
tion afforded by that entry is upon the 
plaintiffs. Tbe question then is how far 
that onus has been discharged by the 
plaintiffs. In considering this question 
the Court below has again overlooked the 
pleadings and the effect of section 116 of 
the Bengal Tenancy Act. The defendants 
in all the cases, except tbe one referred 

to above (Second Appeal No. 722) admit 
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that they were inducted upon the lands 
by means of settlement from the plaintiffs 
on a particular date, mostly by means of 
kabuliyats. Their case is that they 
continued to be in possession even after 
the expiry of the lease and in some oases 
it is said that there was no lease in the 
interval between the registered and un¬ 
registered kabuliyats. There was no case 
made by the defendants in their written 
statement, except perhaps in one or 
two oase 3 , that the lands in dispute 
were part and parcel of their old guzishta 
lands. The trend of the written statement 
appears to be that the dcfeniaots pleaded 
that they were settled raivats of the village 
and consequently they acquired uader sec¬ 
tion 20 of the Bengal Tenancy Act rights 
of occupancy in ohe lands in dispute. The 
learned District Judge expressed certain 
doubts as to the genuineness of the 
kabuliyats relied upon by the plaintiffs. 
He, however, did not come to a dear fi iding 
upon the point aad seems to have assumed 
for the purposes of his decision that the 
kabuliyats were genuine. Toe learned 
Munsif has given re isons supported by the 
evidence referred to by him for his con¬ 
clusion that the kabuliyats were genuine. 
The written statements almit that in 
most cases the defendants hid executed 
kabuliyats when the lands were settled 
with them. They deny, however, the 
subsequent kabuliyats . The decision of 
the learned Ju ige again seems to have been 
based upon misapprehension of the plead¬ 
ings. He has, however, not displaced the 
findings of the Munsif that the kibuhyats 
were genuine, Tne learned District Judge, 
as observed above, has assumed that tne 
kabuliyats were genuine and assuming that 
he has held that the defendants acquired 
raiyati interest in the lands and were not 
V liable to be ejected after the expiry of the 
leases. The appeal will, therefore, be dealt 
with upon the assumption that the kabuli¬ 
yats set up by the plaintiffs are genuine. 
With these observations, the appeals may 
now be dealt with separately. 

S. A. No. 722 (F. A. No. 401, Suit 
No. 519). 

The lands in dispute in this case have 
been shown in both the settlement records 
as " zerait qaimi ” with the remark in the 
revisional settlement record of 1920 that 
the rent for the lands in dispute is included 
within Kbata No. 348 of the defendants. 
The lands in question, as held already, 


were the zerait lands of plaintiffs, both 
under the entry in the reoord-of-rights 
and upon proof in the case, and that they 
were held in direct possession by moans of 
indigo cultivation for a long time. The 
defendants, no doubt, say that the lands 
are not the zerait lands and that they are 
part of their old raiyati lands, but this has 
not been proved or found. Oq the other 
hand, the defendants admit in their written 
statement, para. 3, that the lands in suit 
formed a part of indigo lands. The 
defendants further admitted that the landg 
in question were settled with them by 
msans of a registered patta, dated the 14th 
December, 1887 and * that the entry made 
ia the survey oaoers is based on the patta 
execute! in 1887.” Tnerefore they having 
failed to prove their previous possession, 
they wjra first inducted upon those lands 
by mean* of the aforesaid registered kibu- 
liyat. Tnay denied, however, that the 
lanis in question were settled by means of 
any kabuiiyat during the time that the 
estate of the plaintiff was in the hands of 
a Receiver. They also denied that the 
lands in question were ever in possession 
of the plaintiffs since the survey opera¬ 
tions of 1900 as their zerait lands. The 
plaintiffs proiucei unregistered annuai 
kabuliyats from 1317 to 1326 F. The 
learned District Judge says : “ It ia clear 

from the rent receipts that the lands in 
suit were amalgamated with the defend¬ 
ants’ ancestral holding as long ago as 1309. 
Tne road cess return of the factory mana¬ 
ger, dated 1903 'equal to 1310 F.), 3bows 

a consolidated jama (vide Ex. G) but in 
1324 F. the plaintiffs tried to separate the 
lauds into two parcels again, evidently 
with an eye to the revisional settlement 
prooeedmg9. The rent receipts for 1324 
lExs. A/115 and A/116) have been correct¬ 
ed in red ink accordingly. In 1325 F. 
rent suit8 were brought separately for the 
two parcels and ex parte decrees were 
obtained [Exs. 8 (a) and 8 (6)].” As to the 
amalgamation referred to by the District 
Judge the defendants' statement in the 
written statement, para. 9, is as follows :—• 
“ When the time for the revisional 
survey approached Babu Raj Bansi Kuer, 
tahsildar of the plaintiffs, took away the 
receipt for 1324 from these defendants and 
cancelled it with red ink ; and instead of 

Rs. 84-14-9 being the total of both the 
jamas he put down Rs. 66-14-9, as 
the jama of the ancestral lands. On the 
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basis thereof he wanted to have two jamas 
recorded during the recent survey opera¬ 
tion but did not succeed. At first a single 
parcha was given for both the jamas ; but 
later on Babu Raj Bansi Kuer fraudulently 
gob two separate Khatas prepared, while 
the rent was entered jointly.” The revi- 
sional settlement record shows that two 
Khatas were entered in the name of the 
defendants ; one in respect of the lands in 
dispute and the other with respect to their 
ancestral holding, Khata No. 348. This 
fact does nob seem to have been taken 
into consideration by the learned District 
Judge. The defendants’ case is that 
there were two Khatas and the lands in 
dispute were separate from their ancestral 
Khata but that subsequently they were 
amalgamated in about 1902 or 1903 and 
again the landlords through their tahsil - 
dars separated the two Khatas and the 
Survey Officers recorded their holdings in 
two Khatas. The amalgamation of the 
lands in dispute with the ancient Khata 
does net in any way affect the case of the 
plaintiffs and the entry in the survey 
reoord-of-rights in this respect is in their 
favour. The identity of the lands of the 
two Khatas is not in dispute. In other 
words, the lands in dispute were the lands 
which were settled with the defendants by 
means of registered kabuliyats (Ex. Q) 
for a term of 5 years. Except the receipts 
and the road cess return there is nothing 
to show that the landlords and the defend¬ 
ants agreed that the two holdings should 
be so incorporated and amalgamated and 
that they should be treated alike with 
regard to the status of the defendants 
therein. The learned District Judge has, 
therefore, erred in law in basing his 
conclusion upon the amalgamation in 1902 
or 1903 and in not drawing proper and 
legal inference from the separation of the 
two holdings and the entry in the recoru- 
of-rights showing that the two holdings 
were separate. Therefore the status of the 
defendants with respect to the land in 
dispute is to be determined by the fact of 
the settlement made with them in 1887 
by virtue of which they were inducted 
upon this land. 

The contention on behalf of the plaintiffs 
is that the defendants could not acquire 
any right of occupancy in these lands 
inasmuch as they were inducted upon 
these lands by means of a registeredlease 
. for a term of years. This contention is 


based upon section 116 of the Bengal Ten* 
ancy Act already quoted above. Tho 
question is whether the defendants were* 
brought upon this land under a lease for 
a term of years or a lease from year to- 
year. The defendants admitted in their 
written statement referred to above that 
they took this land by means of a regis¬ 
tered lease, dated the J4th December, 1887. 
They also admit that the entry in tho 
survey record-of-rights is based upon the 
aforesaid patta, the registered lease (Ex. 
Q). During the continuance of the lease | 
therefore the defendants could not acquire | 
any raiyati interest in the lands in 
question, occupancy or non-occupancy, 
After the expiry of the lease they beoame , 
trespassers. The defendants, however, 
continued to be in possession and the 
learned District Judge found that receipts 
were granted to them and he says they 
were holding from 1295 F. to 1304. There 
are unregistered annual kabuliyats from 
1317 to 1326. Mr. Nirsu Narain Sinha 
says that during the interval between 1299' 
when the lease of 1887 expired and 1317 
the defendants were holding without any 
lease and therefore section 116 did nob 
apply and they acquired occupanoy rights 
during that period. The answer to that is I 
that they were holding under an expired I 
lease and therefore under section 116 of . 
the Transfer of Property Act read with I 
section 51 of the Bengal Tenancy Aot they I 
were holding over under the same condi¬ 
tions as the registered kabuliyats of 1887 
and they became tenants from year to year. 
That tenancy from year to year was further 
converted in 1317 to a yearly tenancy 
under registered kabuliyats. In the pre- | 
sent case section 116 of the Bengal I 
Tenancy Aot applies and the defendants J 
could not acquire rights of oooupanoy or 1 
non-oooupanoy. They further held the I 
land under the last unregistered kabuliyat 
of 1326 on the expiry of which they became 
trespassers. As such they were liable to be 
ejected in a suit brought within 12 years 
of the expiry of the lease of 1326 under 
the deoision of their Lordships of the 
Judicial Committee in the case of Jaga- 
nath Das v. Janki Singh (l). The suit is 
within 12 years from that date and is 
therefore nob barred. The Court below 

(1) 1932 P. C. 142 = 1 Pat. 340 = 49 I.A. 81 = 

35 O.L.J. 506 = 3 P.L.T. 197 = 43 M.L.J- 
55 = (1922) M.W.N. 410 = 31 M.L.T. 231 = 
2GC.W.N. 833 (P.C.). 
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misconceived the meaning and scope and 
effect of the entry in the survey record-of- 
rights in holding that the entry is against 
the landlord’s claim of the land being zerait 
and in requiring them to prove that it 
is so. The decision of the D^trict Judge is 
therefore set aside and the decision of the 
Munsif is restored. XT 

S. A. No. 716 IF.A. No. 396, Suit No. 
492.) 

The defendants in this case are the same 

as those in second appeal No. 722. In the 

original record-of-rights the lands in dispute 
were entered in the name of Lichuman 
Dusadh as zerait qair dakhilkar and in the 
revisional settlement it is entered in the 
name of the defendants as zerait dakhilkar , 
rent being included with Khata No. 348. 
The plaintiff’s case is thao the land was 
their zerait land and was first held by 
Laohuman Dusadh and afterwards the 
defendants by means of unregistered 
annual kabuliyats for the years 1318 to 
1327. Th 3 defendants’ case is that Lachu- 
man was their ploughman and held this land 
in lieu of wage 3 and after his death the 
defendants resumed it. The entry ^ in the 
survey record-of-rights records this jand a3 
separate from the ancestral holding of the 
defendants. The claim of the defendants 
to the land in question as a part of thoir 
ancestral holding is therefore against the 
entry in the record-of-rights. In faot it 
appears that they took the lands by means 
of unregistered annual kabuliyats in 1318 
after the death of Laohuman Dasadh and 
therefore their occupation of the land 
commences from that year. The last 
kabuliyat being of 1327 the plaintiffs were 
upon the principle laid down in the previous 
case entitled to eject the deiendants 
within 12 years of the expiry of the lease. 
It has already been shown that: the 
entry " zerait qair dakhilkar ” in the 
vocabulary of the Settlement Officers means 
that the tenants have acquired non-occu¬ 
pancy rights in the zerait lands of the 
proprietor. Apart from anything else 
the entry does not help the defendants, 
for it is against their contention that 
it was part of their ancestral occupancy 
holding. According to the entry the 
defendants had not held it for 12 years or 
they would have been recorded as zerait 
dakhilkar ” and this supports the plaint¬ 
iffs' case that the defendants were brought 
upon the land in question under the 

kabuliyat of 1318. Here also the Court 


has misconceived the onus and therefore 
the judgment and decree of the District 
Judge are 9 et aside and those of the Munsif 

restored. _ _ .. 

S. A. No. 720 (F. A. No. 392, Suit 
No. 495). 

In this case the land has been recorded 
both in the original and revisional settle¬ 
ment record as zerait qair dakhilkar. The 
defendants admit iu para. 3 of their 
written statement that the plaintiffs settled 
the lands in dispute with the ancestors of 
the defendants under a paota, dated 1297. 
There is no denial in the written statement 
of the plaintiffs’ claim that the lands are 
zerait lands. In any case the defendants 
were first inducted upon the lands by 
means of an unregistered pitta.and then 
they held under registered kabuliyats from 
1309 to 1313 and under unregistered 
kabuliyats from 1318 to 1327. For the 
reasons given above the plaintiffs 
are entitled to eject the defendants after 
the expiry of the lease of 1327. The 
defendants claim right of occupancy in 
these lands on the ground that they are 
the settled raiyats of the village under 
sections 20 and 21 of the Bengal Tenancy 
Act. The learned District Judge has 
accepted this contention. He ba3, however, 
overlooked the provisions of section 116 
of the Act which bars the application 
of Chapter V in which section 20 ocours, 
to the case of zerait lands where the 
lands are held under a lease for a term 
of years or from year to year. In this case 
too the decision of the learned District- J udge 
will be set aside and that of tne Munsif 
restored. 

S. A. No. 715 (F. A. No. 397. Suit 
No. 506). 

Both in the original and in the revisional 
settlement the lands were recorded as 
zerait qair dakhilkar with this difference 
that in the original settlement the area was 
10’20 acres and in the revisional settlement 
the area wa3 1 64 acres. In this case the 
defendants admit that the lands were 
settled with them under a registered patta 
(Ex. 1 P). The entry shows that the 
defendants have held it for less than 
12 years and this supports the case of the 
plaintiffs, and in faot it is admitted by the 
defendants that their occupation of the 
land commenced from the execution of the 
aforesaid lease. The defendants afterwards 
held the land under annual kabuliyats from 
1318 to 1327 and therefore the plaintiffs 
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are entitled to eject them on the expiry of 
the term of the last lease. This appeal is 
also decreed, the decision of the District 
Judge is set aside and that of the Munsif 
is restored. 

S. A. No. 723 (F. A. No. 394, Suit 
No. 501). 

In this case the land was reoorded in 
the original settlement in the name of 
Bhardul Hajam as zera.it gair dakhilkar 
and in the revisional settlement in the 
names of the defendants as zerait gair 
dakhilkar . The defendants were brought 
upon the land by means of unregistered 
annual kabuliyats. The last one expired in 
1327 and therefore the plaintiffs are entitled 
to eject them. Here also the decision of 
the learned District Judge is set aside and 
that of the Munsif is restored. 

S. A. No. 719 (F. A. No. 409, Suit 
No. 498). 

In the original settlement the land in 
question was recorded in the name of 
Dukhan Rai and Kalu Rai as zerait gair 
dakhilkar. In the revisional settlement 
it was recorded in the name of Banai Raut 
as zerait gair dakhilkar. The defendants’ 
case in para. 3 of their written statement 
is that the lands in dispute were formerly 
settled with Dukhan Rai and others and as 
they relinquished the land the plaintiffs 
settled the same with the defendants by 
means of a registered patta (Ex. B 3) from 
1309 to 1313. The defendants are not the 
settled raiyats of the village. They were 
brought upon the land under registered 
lease and afterwards they held* the land 
under unregistered annual kabuliyats from 
1318 to 1327. For the reasons given in 
the previous oases this appeal is also 
decreed, the decision of the learned District 
Judge is set aside and that of the Munsif 
restored. 

S. A. No. 725 (F. A. No. 391, Suit 
No. 504). 

This is the strongest case for the defend¬ 
ants. In the original settlement the land 
is recorded in bheir names as zerait gair 
dakhilkar. In the revisional settlement 
the land has been recorded as zerait gair 
dakhilkar. The registered kabuliyat is from 
1309 to 1313 and their unregistered annual 
kabuliyats from 1318 to 1326. The 
registered kabuliyat is a year or two later 
than the original settlement record and 
therefore they were in possession of this 
land before the registered kabuliyat was 
executed. It is therefore said that they 


were inducted upon the land not under 
the kabuliyat aforesaid but verbally 
and therefore seotion 116 does not save the 
accrual of non-ocoupanoy rights which 
the settlement record has shown inasmuch 
as it is contended that that seotion pre¬ 
vents the accrual of rights of occupancy 
and non*oooupanoy only where the land 
is held under a lease for a term of years or 
a lease from year to year. No doubt there 
are authorities to show that in order to 
avail himself of the provisions of section 116 
the landlord must take the precaution of 
settling zerait lands under a lease for a term 
of years or a lease from year to year and 
consequently where he brings the tenant 
upon the land under a verbal lease he is 
not entitled to the benefit of section 116. 
The trend of the authorities no doubt 
favours this contention bat after having 
given due consideration to the point and 
having considere 1 fully the object and scope 
of the Bengal Tenaooy Act, I doubt whe¬ 
ther the contention is sound and the view 
taken by the various authorities is correct. 
It appears to me that the Bengal Tenancy 
Aot purports to deal principally with raiyati 
lands and to deal with the relationship 
between landlord and tenant. It seems 
to me that the proprietor’s private 
lands are wholly outside the scope of 
the Bengal Tenancy Act and settlement 
of those lands are governed not by 
the Bengal Tenancy Act, but by the 
codified law in the Transfer of Property 
Act. The concluding words of seotion 116 
are not happy and may give rise to the 
view hicherto advocated that the accrual 
of occupancy and non-occupancy rights in 
zerait lands will only be barred in cases 
where the landlord settles the land with 
a tenant under a lease for a term of years 
or under a lease from year to year which 
read with section 107 of the Transfer of 
Property Aot means a registered lease in 
writing. These words in my view were 
put down in section 116 in view of the 
language in section 20 of the Bengal Ten¬ 
ancy Act, which says that, “ Every 
person who, for a period of twelve 
years, whether wholly or partly before 
or after the commencement of this 
Act, has continuously held as a raiyati 
land situate in any village, whether under 
a lease or otherwise, shall be deemed to 
have become, on the expiration of that 
period, a settled raiyat of that village.” 
Now a lessee of zerait land is not a raiyat. 
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1 Ha is a tenant of a class outside those 
I enumerated in section 4 of the Bengal 
1 Tenancy Act. This point has been made 
•olear in my decision in the case which 
went to the Privy Council *. Mahanth 
Jagarnath Das v. Janki Singh ll). A 
lessee of a raiyati land whether holding 
verbally or under a lease acquires the 
Status of a settle i raiyat provided ha holds 
it for 12 years. In order to prevent auy 
confusion arising between the holders of 
two kinds of land, one mentioned in sec¬ 
tion 20 and the other in seodon 116 of the 
Bengal Tenancy Act, the leg slature wanted 
to make it clear that even where zerait 
lands are under a term of years or under 
a lease from year to year no occupancy 
or non-occupanoy right would accrue, for 
if it is held otherwise than under a term 
of years or from year to year the tenant 
becomes a tenant-at-will and a tenant-at- 
will cannot acquire a right of oecupanoy 
or non-occupancy, and ha can be turned 
out at any moment and even witbouj any 
notice. No question of such rignts caa 
arise in the case of a tenant-at-will. 
Therefore the section needed providing 
only against a lease for a term ot years or 
under a lease from year to year. Now 
let us see what the defendants say in 
their written statement in this case. 
They say that the land wa9 settled witn 
tbeir ancestors ; so they oame upon this 
land by means of a settlement and they 
did not disclose in tbe written statement 
when and how the lands were settled 
with them. Ig is obvious, however, from 
the entry in the record-of-rignts that 
the lands were settle! not long before tbe 
registered kabniiyat of 1902 ; otherwise 
they being seGtied raiyats of the village 
would have been entered as occupancy 
raiyats. They migbG have held tne zerait 
lands jus to before the riguts of the parties 
were set led by means of the registered 
kabniiyat in 1309. The lands being zerait 
and tbe defendints holding under a 
registered kabniiyat —these being the oaly 
two conditions required in section 116, 
they could not claim to havd acq aired any 
rights under Chapter VI or Chapter V 
of the Bengal Tenancy Act relating to 
occupancy or non-ocoupancy rights. Ic 
may, however, be contended tbaG section 
178 would come in and affect the registered 
kabniiyat in question. Tnat section only 
bars a contract against the accrual of 
<Qooupaaoy rights. No occupancy right 


could be taken away by any contract 
between landlord and tenant but before 
the registered kabniiyat in tbe present 
case was executed no raiyati interest was > 
created at all in favour of the tenant. I 
Therefore section 173 doe3 not apply. I 
would therefore in this case also hold that 
the tenants were brought upon the land by 
means of settlement and the last settlement 
expired in 1326 at the expiry of which they 
were liable to be ejectei by the landlord. 
Tne appeal in this case also is decreed, the 
decree male by tne Court below is set aside 
and that o f fcue Mundf is restored. 

S. A. Nj. 726 (F. A. No. 390, Suib 
No. 510). 

In tnis case in both the original and the 
revisional settlement the land is recorded 
as zerait gair dikhilkir. The plaintiffs 
filed a registered kabniiyat from 1309 
to 1318 an 1 unregistered k ibnliy its from 
1319 to 1327. Tie suns remarks apply 
to Ghis case as to the previous cases and 
the appeal is therefore decreed, the decision 
of the Districc Judge is set aside and that 
of tne Muo3if is restored 

S. A Nos 727 and 718 (F. A. Nos. 385 
and 395, Suit Nos. 500 and 505). 

Tne defendants are the same in these 
two suits, 

As regards No. 719 the lands were 

recorded in tbe original settlement in the 
name of Lichumin Dusadb and Elira Kuer 
and Dhoba Ahir as zerait gair dakhilkar. 
In the revision*! settlement they have 
been recorded in the names of the defend¬ 
ants as qaimi, rent included in Khata 
No. 42. Tnis i3 under misapprehension 
and has been fully rebutted by evidence. 
In No. 727 tbe lands are recorded iic the 
names of Lichuman Dusadb, Hira Kuer 
as zerait gair dakhilkar aad in the revi- 
sioual settlement in tbe names of the 
defendants as zerait gair dakhilkar , rant 
included in Khata No. 422. Tnese defen¬ 
dants were not upon the land whea the 
first settlement record was prepared in 
1900. They were subsequently brought 
upOQ the land and the plaintiffs show that 
they executed registered kabniiyat for 
the year 1309 and thereafter unregistered 
ka'oiliyats from 1318 to 1327. Under 
the survey record of-rights it is obvious 
that these teaants ware inducted upon 
tbe lands under a lease for a term of years. 
Suob is also their wriG r en statement and 
they did not expressly deny the nature of 
the land being zerait and admitted that. 
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they occupied the land by means of 
settlement. The defendants in the present 
case are different in caste from those in 
the original record and this corroborates 
the case of the plaintiffs that the defend¬ 
ants were subsequently brought upon the 
land under annual leases. The leases 
expired in 1327 ; for the reasons given in 
the previous oases, these defendants are 
also liable to be ejected, and the decision 
of the District Judge must be set aside and 
that of the Munsif restored. 

The result is that all these appeals must 
be decreed and the decrees made by the 
learned District Judge must he set aside 
and those of the Munnif restored. 

The Respondents have filed an applica¬ 
tion with a certified copy of the judgment 
of the District Judge of Saran in respect 
of certain ejeotment suits brought by the 
plaintiffs against other tenants and in 
respect of other lands in the village. This 
judgment is wholly irrelevant for the 
purposes of this oase and we, therefore, 
reject the application and refuse to accept 
the judgment as evidence. 

The appellants are entitled to their costs 
throughout. 

Kulwant Sahay, J. :—I agree that all 

the appeals should be decreed. 

Appeals allowed. 

1925 Patna 260. 

Dawson Miller, o.j., 

Foster and Kulwant Sahay, jj. 

Mathura Prasad Singh —Petitioner 

v. 

Emperor —Opposite Party. 

Mis. Judicial Case No. 67 of 1924, 
decided on 24bh June, 1924. 

Legal Practitioner—Professional misconduct — 
Honest endeavour for seven years to re-establish 
character entitles practitioner debarred from 
practice tc be restored thereto. 

The High Court is under » manifest duty to 
give a legal praotitioner, who has been removed 
from the roll of legal praotitiouers in consequence 
ol a serious offence in the course of his professional 
dutie?, but who realises the gravi y of his ofienoe 
and having made up h»s mind ior the future to 
lead a straightforward and honourable life is able 
to satisfy the High Court that for the past seven 
years since his removal from the roll of legal 
praotifeioners. it has been his genuine and earnest 
endeavour to rehabilitate his character, another 
opportunity of practising the law, by cancelling 
he order standing in the way of his practising. 
£P. 51 C. 2.] 


Hasan Imam t K. P. Jayaswal , J. P. 
Sinht i f L. K. Jha and S. Nooruddin —for 
the Petitioner. 

Dawson Miller, C. J. This is an 
application on behalf of Mathura Prasad 
Singh formerly practising as a mukhtar at 
Motihari. He was guilty of a serious 
offence in the course of his professional 
duties which I need not refer to in detail 
here as it has been the suhjeot of an 
enquiry and was referred to again when an 
' application was made to this Court for his 
reinstatement. On the 12t»h March, 1917„ 
in consequence of the offence to which I 
have referred, his oase was dealt with by 
a Bench of three Judges of this Court and 
owing to the gravity of the offence which 
was proved, his certificate was cancelled 
and he was debarred from further practice. 
Five years later in May 1922 he applied 
to this Court asking the Court to reinstate 
him in his practice as a mukhtar alleging 
that since he was debarred some five years 
earlier he had endeavoured to lead an 
honest and straightforward life and certain 
certificates from various people giving him 
a good character were produced before the 
Court. We considered, however, on that 
occasion, in view of the gravity of his 
offence that the probationary period 
through which he had passed was not 
sufficient bo enable us bo arrive definitely 
at the conclusion that he bad in fact rein¬ 
stated his cbaraoter so as to make it safe 
for the Court bo reinstate him as a member 
of an honourable profession. The certifi¬ 
cates produced on that occasion were not 
very full and did not really give the Court 
sufficient information upon which it could 
safely act. Consequently the application 
was at that time refused. 

The present application, made some 
two years later is fortified by full parti¬ 
culars of the life whicn the petitioner has 
led since he was debarred from further 
practice in March 1917. It apoears that 
in 1918 he did soma work for Mr. Kailas- 
pati, a vakil of this Court and Mr. Kailas- 
pati has given him a certificate of good 
character stating that he found him well 
behaved, diligent and honest in his work. 
In the year 1919, he was engaged as 
an Assistant Manager in the Cawnpore 
Branch of the General Trading Company, 
during a part of that year. He was 
in oharge of the stock of papers as well 
as of the sales and cash and the certificate 
given by Mr. Upadhya, a Vakil of this 
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Court, whose family was connected with 
that business, states that he discharged his 
duties faithfully and honestly, and that 
subsequently in the same year he worked 
at Mr. Upadhya’s zemindari at Ramanagar 
in the Cbamparan district being partly in 
charge of the collection work and partly in 
charge of Court oases, that he proved dili¬ 
gent and trustworthy and did his work well. 
Mr. Upadhya further says that he comes 
of a respectable kayasth family. In the 
early part of the year 1920 he obtained 
employment with the Jharia Iron aod 
Brass Works ” at Jharia in Manbhum and 
the proprietor of that concern states that 
during that time he found him honest and 
truthful. Later in the same year he worked 
for about six months with the “ Chow* 
dhury Coal Co.” also at Jharia. 
He kept correspondence and accounts 
and he also purchased and sold coal. 
The proprietor of that concern states 
that he found him straightforward and 
reliable and be left his service of bis own 
accord when he got employment with 
Messrs. Dulichand-Prabhudayal of Jharia. 
He then entered the serviced the Dulcband 
Prabhudayal Coal Co. at Jharia in the year 
1920, the proprietor of which concern 
Prabhudayal Gupta states that he thorough¬ 
ly satisfied himself as to bis character and 
ability before giving him an appointment. 
He was appointed as manager of the firm 
in January 1921 and since that time he 
has remained in that service. His duties 
were to look after Court cases concern¬ 
ing the firm, the purchase and sale of coal 
and to keep accounts and also to go on 
ocoasions to the mufassil to realise arrears 
from customers and he had the manage¬ 
ment of work on a considerable 3cale aod 
large sums of money passed through his 
hand during that time. He was getting 
Rs. 50 per month plus a commission upon 
the Det profits and the proprietor certified 
that his conduct haa been quite satisfac¬ 
tory and praiseworthy and he has proved 
himself tiuatworthy and he strongly 
recommends him for any position of trust. 

That shortly is the history of this young 
man since he was debarred from further 
practice in 1917. There are in addition a 
number of certificates from judicial and 
executive officers at Dhanbad, that is, in 
the neighbourhood in which he was resid¬ 
ing and in which he was employed. They 
are all to the same effect that they have 
found him honest and straightforward and 


further that they have found him courteous 
and self-respecting. I need not refer to 
them in detail. I am glad to find also 
that iD the petition which bo himself has 
presented to this Court, he fully recognises 
the gravity of his offence and has expressed 
hia great penitence and his determination 
to set himself a high standard of morality 
and honesty as a guide in his future life. 
I have no doubt that this young man whose 
certificate was cancelled after two years 
practice as a mukhtar has since that time 
honestly endeavoured to reinstate his 
character. He has also realised that his 
offence was a grave one and has made 
up bis mind for the future to live a straight¬ 
forward and honest life. In these circum¬ 
stances seeing that it was seven years ago 
that he was debarred I think our manifest 
duty is to give him another chance. I am 
satisfied that he is endeavouring to lead an 
honest and straightforward life and I hope 
in the future he will continue to do so. I 
think that his application should be granted. 
The order made on the 12th March, 1917, 
debarring him from further practice will be 
cancelled and be may apply in the ordinary- 
course for the grant of a fresh certificate. 

Foster. J. :—I agree. 

Kulwant Sahay, J. :—I agree. 


* 1925 Patna 261. 

Das and Rots, jj. 

Jamuna Prasad Singh —Plaintiff-Appel¬ 
lant 

v. 

Mt. Sheorati Kuer and others —Defend- 
an ts-Respondents. 

S. A. No. 1844 of 1921, decided on 5th 
Deoember, 1923, from the decision of 
District Judge, Gaya, dated the 19th 
September, 1921. 

• Hindu Law- Gift— Acceptance isnecessaiy to 
ccmpht s gilt— Acceptance c f the deed cf gift is 
pnma facie tvxdence cl the acceptance 0 / the gift — 
Acceptance may te mode at any time during life¬ 
time of the donor. 

Under Hindu Law express acceptance is neces¬ 
sary for the ocmpletion of a gift even assuming 
that under Hindu Law aoceptanoe of gift by the 
donee may te presrmed. [P. $52, C. 2 ] 

Until he signifies bis dissent, the Court must 
be satisfied that there was acoeptanoe by the donee 
before it can give effeot to a deed of gift relied upon 
by a party to the suit. Aooeptanoe of a deed of gift 
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is prim* facie evidence of the acceptance of the 
gilt but the doone’s whole oonduot oonoerning the 
acceptance has to be oarefully sorutinised in order 
to determine the question whether there was an 
acceptance of the gift in fact, The two point sought 
to be very oarefully considered by the Gjurt 
whenever a question of acceptance is raised, viz.% 
(1) whether the donees is in possession of the deed 
of gifc and (2) whether he is in possession of the 
properties gifted. {[P, 253, G. 2.] 

Sushil Madab Mullick and Kailash 
Pati —for the Appellant. 

Murari Prasad and P. G. Boy —for the 
Respondents. 

Das, J. :—This appeal arises out of a suit 
instituted hy the appellant for a declaration 
of his title to certain properties specified in 
the plaint and for confirmation of his 
possession and for an order restraining the 
defendant No. 1 from doing certain acts of 
ownership in relation to those properties. 
The case of the plaintiff is, that Raghunath, 
who was the owner of these properties, 
made a gift of these properties to him by a 
registered deed of gift, dated the 24th of 
March, 1905, and that he obtained posses¬ 
sion of these properties on the 24th of 
March, 1905, and that ever since he has 
been in possession thereof. It is not 
disputed that a deed of gift was in fact 
executed by Raghunath on the 24th of 
March, 1905, but it is contended on behalf 
of the defendants, who are the respondents 
before us, that the deed of gift was a 
colourable transaction and was not acted 
upon, and that in faot Raghunath, by 
another dooument, dated the 26th of April, 
1905, purported “ to release ” these lands 
in favour of his wife and others. The 
learned District Judge has come to the 
conclusion that there was no acceptance 
of the gift by or on behalf of the plaintiff, 
and in that view, agreeing with the decision 
of the Court of first instance, he dismissed 
the plaintiff’s suit. 

The short question before us is, whether 
nhe finding of the learned Judge in the 
Court below to the effect that there was no 
acceptance of the gift by or on behalf of 
the plaintiff, can be regarded as a legal 
finding binding on this Court in second 
appeal. Mr. Sushil Madhab Mullick strongly 
contends that the learned Judge, in so far 
. as he placed the onus upon the plaintiff, 
clearly committed an error of law and that 
it was not for the plaintiff to prove that 
there was any acceptance of the gift by or 
on his behalf. Reliance was placed upon 
a decision of this Court Muhmmad Abdul 


Nayeem v. Jhonti Mahton (l). It was indeed 
laid down in that ease that it was essential 
to a Hindu gift that there should be 
acceptance by the donee, but the learned 
Judge thought that acceptance could be 
express or implied, and that it should be 
presumed unless dissent is signified. The 
learned Judge referred to the view expressed 
in the 15ob volume of the Laws of E gland, 
at page 418, which is as follows: “Express 
acceptance by the donee is nob necessary to 
complete a gift. It has long been settled that 
the acceptance of a gift by the donee is to 
be presumed until his dissent is signified 
even though be is not aware of the gift, and 
this is equally so, although the gift may be 
of an onerous nature or of what is called an 
onerous trust I have myself some doubt 
whether this statement of law is equally 
aoplioable to cases under Hindu Law. In 
England it is not necessary that there 
should be express acceptance by the donee. 
Under the Hindu Law, as I understand it, 
express acceptance is necessary for the 
completion of a gift, and one may refer to 
the definition of “ Gift ” in section 122 of | 
the Transfer of Property Aot: ft is the » 

transfer of certain existing moveable or 
immoveable property made voluntarily and 
without consideration, by one person, 
called the donor, to another, called the 
donee, and accepted by or on behalf of the 
donee.” 

In my opinion it is unneoe33ary to 
express any final opinion on this point. Let 
it be assumed that acceptance of a gift 
by the donee may be presumed until his 
dissent is signified. But still, uoon the 
whole case, the Court must be satisfied 
that there was acceptance by the donee, 
whether express or implied, before the 
Court can give effect to a deed of gift upon 
which a party to the suit may rely. The 
learned Judge in the Court below says that 
the plaintiff has failed to adduce evidence 
of acceptance and if we are to examine the 
facts in this case it is difficult to come to 
the conclusion that there was in fact any 
acceptance by or on behalf of the minor. 
Mr. Sushil Madhab Mullick has referred to 
the terms of the deed of release and his 
argument is that the deed of release com¬ 
pletely establishes that there was accep¬ 
tance of the gift by the father of the donee 
on behalf of the donee, who was at the 

time of the gift a minor, and he expressly 

(1) (1917) 41 1.0. 389. 
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refers to the following passage in the deed 
of release : “ Whereas on account of some 
indifference with my wife and others I have 
before this executed a deed of gift, dated 
the 24th March, 1905, in favour of Jamuna 
Prasad, son of Ganesb Narain Singh, in¬ 
habitant of Mahuaic, Pargana Charkawan, 
District Gaya, who is my cousin, in 
respect to the shares, lands and bouses 
aforesaid and got it registered and in 
that deed of gift certain conditions 
relating to the performance of personal 
services and to meeting the expenses of my 
daughters’ marriages were laid down, and 
when I demanded from Ganesh N<v aio Singh 
the expenses of (my) daughter s marriage 
he totally refused to pay it and expressly 
told me that he would not meet those 


exo 0 n 8 es. Thereupon I told him that as he 
himself refused to fulfil the conditions of 
the deed of gift and to pay the expenses, 
there could be no expectations of future 
benefit from Jamuna Prasad who was then 
three years old and was merely an infant, 
and that, therefore, it would be better that 
he should return back my orig’nal deed ot 
gift. Accordingly, Babu Gar esh Narain 
Singh has to day returned back the sa d 
deed of gift in the presence of certain reli¬ 
able persons on taking from ma Rs. 79-9 0 
on account of expenses incurred and now 
the said deed of gift has become invalid and 
inoperative, and it was not given effect to.” 
Tho argument is that there is a clear 
admission in this document that the ori¬ 
ginal deed of gift was made over ro Babu 
Gauesh Narain Singh, the father o r Jamuna 


Prasad, and it was contended before us 
that the acceptance of the deed of gift 
operated as an acceptance of the gift. But 
if we are to examine the alleged admission 
contained in this document it is necessary 
for us to examine the whole do iument in 
order to see how far the admission help3 
tho case of the plaintiff. It is clear from 
this document that there wore certain 
conditions in the gift more or lesf- oi an 
onerous nature and that the donor demand¬ 
ed the performance of the obligations with 
which the gift was burdened, and that Babu 
Ganesh Narain Siugh, on behalf of his 
minor son, declined to perform those obli¬ 
gations and that thereupon the donor asked 
Babu Ganesh Narain Singh to return the 
deed of gift which Babu Ganesh Narain 

I did. Now I quite agree that the acceptance 
of a deed of gift is pnma facie evidence of 
the acceptance of a gift; but then the whole 


oonduob in connection with the aooeptanoe 
must be carefully scrutinized for the pur¬ 
pose of the determination of the question 
whether there was in fact an acceptance of 
the gift. Now, what are the faots stated 
in the deed of release. They are, first, that 
the document was made over to Babu 
Ganesh Narain Singh ; secondly, that the 
donor called upon Babu Ganesh Narain 
Singh on behalf of his minor son to 
perform the obligations with which the 
gift was burdened ; thirdly, that Babu 
Ganesh Narain Singh (to quote the words 
of the document) “ totally refused to do 
so ”; fourthly, the donor thereupon 
called upon B bu Gar 63h Na a n Singh to 
return the deed of gift and Babu Ganesh 
Narain Singh did so. Now, upon these 
facts, tho question arises whether there 
was in fact an acceptance of the gift by 
Babu Ganesh Narain Singh on behalf of 
the minor. It should be noticed that, 
acceptance need not be made at once but 
that it must be made during the lifetime 
of the donor aud while he i3 still capable 
of giving. I am unab'e to agree, having 
regard to the circumstances stated in the 
deed of release, that the acceptance of the 
deed of gift operated in this particular case 
as an acceptance of the gift. As I have 
stated, the gift was burdened with various 
obligations and it was necessary for Babu 
Ganesh Narain Singh, as the father of the 
donee, to examine the deed before he could 
possibly come to the conclusion whether 
the gift should or should not be accepted, 
and the fact that he returned the deed of 
gift, in my opinion, establishes that he did 
not accept the gift on behalf of the 
minor. 

Whenever a question of acceptance is 
raised, there are two points which ought to 
be very carefully considered by the Court: 
first, whether the donee is in possession of 
the deed of gift ; and, secondly, whether 
the donee is in possession of the properties. 
Admittedly, the deed of gift has been 
produced by the defendants. It was the 
case of the plaintiff in the Courts below 
that ho was in possession of this deed of 
gift and that it was stolen from him by the 
donor. That case has failed in the Courts 
below and it has not been persisted in in 
this Court. On the question of possession 
of the properties, the Courts below have 
concurrently come to the conclusion that 
the plaintiff has never been in possession 
of the properties in dispute. 
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In my opinion the finding of the learned 
Judge in the Court below on the question 
of acceptance is a finding of faot and is 
binding on us in second appeal. I would 
dismiss this appeal with costs. 

Ross, J. :—I agree. 

• «_* 

Appeal rejected . 

1926 Patna 264. 

Dawson Miller, c.j. and Kulwant 

Sahay, j. 

Ghikkuri Ram — Plaintiff-Appellant 

v. 

Gopal Narayan Ram and others — 
Defendants* Respondents. 

S. A. No. 1274 of 1921, decided on 29th 
June, 1923, from a decision of Sub-Judge, 
Arrah, dated 16th March, 1921. 

Minor—Contract void /or one party's minority 
cannot be consideration for fresh contract by minor 
on attaining majority— Hypothecation by minor on 
attaining majority in consideration of pre-existing 
liability is invalid unless the pre existing liability 
is legally enforceable. 

A contract entered into by a person on attaining 
majority cannot be supported on the consideration 
of the liability of that person under a contract 
which is void by reason of that person having been 
a minor at the time of making it. The hypotheca¬ 
tion of property by a minor on attaining majority, 
to secure payment of debt under a ooutraot by the 
minor’s father, is void. But where proof is given 
that the liability was ioourred in oousideration of 
necessaries or for benefit of the minor or that at 
the time the hypothecation was made the creditor 
had a genuine olaim against the minor, enforoible 
by suit and that the creditor on an adjustment of 
the acoounts aooepted a certain sum and undertook 
not to sue, the hypothecation will stand, 
[P. 255, C. 2 and P. 256, C. 1.] 

N. N. Sen and S. M. Mullick —for the 
Appellants. 

P. Dayal —for the Respondents. 
Dawson Miller, C.J. :— This is an 

appeal on behalf of the plaintiff against a 
decision of the Subordinate Judge of Arrah 
reversing a decree of the Munsif of the 
First Court at JBuxar, 

The plaintiff, who is the appellant before 
us, entered into certain transactions with 
Tribeni Ram, the defendant No. 4 in the 
suit. The transactions in question were 
the ordinary transactions between a custo¬ 
mer and a tradesman, the plaintiff being 
the tradesman. The goods were supplied, 
principally cloth, and a certain amount of 
money was lent to the defendant No. 4. 
At the time when these transactions took 


place the other defendants in the suit, 
namely, those numbered 1, 2 and 3, were 
minors although they were living together 
jointly at that time. The three defendants 
are all the sons of Musammat Sahodra Kuer. 
The defendant No. 1 Gopal Narain Ram is 
her son by her first husband, now deceased. 
The second and third defendants, Ram 
Narain Ram and Sheo Narain Ram, are 
also her sons by her second husband, who 
is Tribeni Ram, the defendant No. 4. In 
February 1916 it appears that there was 
an adjustment of the account existing 
between the plaintiffs and Tribeni Ram. 
The account was on bahi khata and a 
certain Pleader who had been employed 
both by the plaintiff and by Tribeni Ram 
was engaged to go through the account 
and make an adjustment. In the result, it 
was found that a sum of about Rs. 900 was 
due from Tribeni Ram. The plaintiff 
agreed to forego a sum of Rs. 300 reducing 
the amount due to Rs. 600 and the parties 
entered into a mortgage which is the 
subject of the present suit whereby a house 
belonging to the defendants Nos. 1, 2 and 
3, the sons of Musammat Sahodra Kuer, 
was hypothecated to secure the debt due 
amounting to Rs. 600 under the bahi khata 
transaction. The mortgage was executed 
by Gopal Narayan Ram who is said to 
have been of age at that date and by 
Tribeni Ram purporting to act as guardian 
of the other two defendants his sons who 
were still minors. The property mort¬ 
gaged was not the property of Tribeni Ram 
at all but was the separate property of the 
three sons of Sahodra Kuer they having 
inherited it from her as part of their 
maternal grandfather’s estate, The pre¬ 
sent suit was brought to enforce that 
mortgage against the first three 

defendants. Although Tribeni Ram was 
made a defendant in th9 suit do relief is 
claimed against him presumably on the 
ground that he merely acted in the 
capacity of guardian of his sons, the second 
and third defendants. 

The genuineness and validity of the bond 
was challenged by each of the defendants 
except Tribeni Ram who entered no defence 
at all. It was also pleaded that the defen¬ 
dants had not entered into any loan or cash 
transactions at all with the plaintiff or 
taken any things from his shop nor was 
there any reason for their doing so and 
they denied all liability under the mort¬ 
gage bond. 
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The learned Munsif before whom the 
case oame for ferial and before whom 
various issues were raised including an 
issue as feo whether febe mortgage-deed was 
genuine and for consi deration found in 
favour of the plaintiff. lie found that the 
goods had in fact been taken and the loans 
given feo Tribeni Ram; that there had been 
an adjustment of account; that the bond 
in suit was genuine and for consideration 
and fchat the defendant No. 1 had attained 
his majority at the date when the bond 
was executed. He did not deal in terms 
with the question of whether the trans¬ 
actions under which the goods were 
supplied and the money lent to Tribeni 
Ram were for febe benefit of the minors. 

When the case went on appeal to the 
Subordinate Judge he came to the con¬ 
clusion that no consideration had been 
proved for the execution of the bond by 
or on behalf of the first three defendants. 
The bahi khata which showed the trans¬ 
actions which formed the considerations 
for the bond had not been produced in 
evidence and although it was tru6 that 
at the time when the bond was entered 
into there was a sum of Rs. 600 due from 
Tribeni Ram it was nowhere shown that 
the goods supplied or the money lent had 
in any way been supplied or lent for the 
benefit of the minors and in these circum¬ 
stances, having found that all the first 
three defendants were minors at the date 
when the transactions took place he came 
to the conclusion that the bond was not 
binding upon them because the only con¬ 
sideration for executing the bond was the 
liability under the bahi khata which was 
not in any wav binding upon the minors. 
He did not in terms differ from the 
learned Munsif in finding that the first 
defendant, Gopal Narayan Ram, was of 
age in February 1916 when the bond was 
executed. He did, however, find that he 
was a minor at the date of the bhai khAa 
transactions. He further came to the 
conclusion that it had not been proved 
that the bond was properly executed in the 
presence of two attesting witnesses. Upon 
this point I think the learned Subordinate 
Judge took a rather narrow view. One of 
the attesting witnesses was oabed and 
proved that the executants of the bond 
executed it in his presence and that he 
attested it, and the bond was produced 
and showed the signatures of the other 
attesting witnesses. The learned Subor¬ 


dinate Judge seems feo have been under 
some oonfuaion as feo the exact effect 
of section 68 and the following sections of 
the Indian Bvidenoe Act which require 
execution of a document of this nature to 
be proved by one of the attesting 
witnesses. He said that, as a mortgage- 
bond musG bo subscribed by two attesting 
witnesses under the provisions of 
section 59 of the Transfer of Property 
Act, and a3 in this case only one 
attesting witness had proved it, that 
proof was wholly insufficient. I am 
inclined to think that there was some 
confusion in the learned Judge’s mind in 
finding that the requirements of the law 
had not been complied with in so far as 
proof of the execution of the bond wa3 
concerned. In the view I take of this case, 
however, it is unnecessary to consider 
whether the evidence of the attesting 
witness, who wa3 called, whan closely 
looked into was really sufficient to prove 
tha due execution of the bond. 

The plaintiff, in my opinion, must fail 
for thi 3 reason. It is nowhere shown that 
the goods supplied to Tribeni Ram or the 
loans taken by him were for the benefit of 
the other three defendants in the case who | 
were minors at that time. They were nob [ 
liable upon the bahi khata account. Had 
it been shown that the goods were 
purchased for their benefit or that the 
loans were taken for their benefit then it 
might be that they would have been liable as 
members of a joint family even though 
minors under the bahi khata account. In 
the present case there is an entire absence 
of evidence upon that most important 
question. It is contended, however, that 
the defendant No. 1, at all events, ought 
bo be held liable upon the bond because at 
the time be executed it he was of age. As¬ 
suming, although it is not very clear from 
the learned Judge’s judgment whether he 
considered that the defendant No. 1 was 
of age or nob, but assuming that he was of 
age at that time, then it seems to me that, 
in so far as he was concerned, there was 
in fact no consideration for the bond. 
The consideration alleged i3 the liability 
under the previous bahi khata account. 

It is quite clear to my. mind that in the 
absence of any evidence showing that the 
defendant No. 1 had any liability under 
that account it cannot ba said that the 
liability which was really a liability of hig 
father Tribeni Ram was any consideration 
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for entering into the mortgage-bond of 
February 1916. It is well-established that 
a liability under a contract which is void 
on the ground that one of the contracting 
parties is a minor is no consideration for 
a fresh contract made by the minor on 
attaining majority. Several cases have 
been quoted in support of this proposition. 
I need only refer to Arumugam Chetty v. 
Vellaichami Thevan f 1) and Narendra Lai 
Khan v. Hnshikesh Mukherjee (2), It 
would seem to follow, therefore, that 
where there is no previous contract by the 
minors at all but only by their father the 
liability of the father can be no considera¬ 
tion for fresh contract by the minor on 
attaining majority whereby he hypothecates 
his property to secure payment of a loan. 
Had it been 9hown that at the time the 
bond was entered into there was a genuine 
claim against the minors and had a suit 
against them been threatened, then this 
adjustment of account whereby the 
plaintiff accepted a smaller sum than 
that which was due and his undertaking not 
to sue the minors for the sum due might 
possibly have been a good consideration 
for the bond, but nothing of the sort has 
been proved in this oase and, in so far as 
anything can be gathered from the terms of 
the bond itself, it simply recites that there 
were dealings between Tribeni Ram and 
the plaintiff on bahi khata and that on 
adjustment an amount of Rs. 600 was 
found due. There is not a word in it to 
show that the defendant No. 1 ever admitted 
that he was in any way liable in respect 
of the goods supplied to his father. If 
in fact the goods supplied were necessaries 
and for the benefit of the minors, then it 
seems to me that the plaintiff has only 
himself to blame in failing in this case to 
bring sufficient proof before the Court of 
that fact. There is no proof at all as 
to what the goods supplied were, or the 
circumstances under which they were 
supplied, and there is certainly no proof to 
show that there would have been any valid 
claim against the estate of the minors in 
respect of the bahi khata account. In 
these circumstances, although I have no 
doubt that the transaction is quite genuine 
as between the plaintiff and Tribeni Ram, 

I regret, that I must coma to the sarnie 


(1) (1911) 37 Mac]. 33 = 21 M.Tj.J. 1077 = 10 M L. 

T. 335 = 12 I.C, 668 = (1911) 2 M.W.N. 461. 

(2) (1918) 46 I.C. 765. 


conclusion as that arrived at by the learned 

Subordinate Judge and dismiss this appeal 
with costs. 

Kulwant Sahay, J.:—I agree. 

Appeal rejected - 

* 1925 Patna 266. 

Dawson Miller, o.j. and Mulliok, j. 

Ramdhani Gope and another — Defend¬ 
ants-Appellants 

v. 

O. V. Scott and others —Plainfciffs-Res- 
pondents. 

L. P. A. No 97 of 1923 decided on 12th 
November, 1924, from the judgment of 
Foster, J., dated 24th July, 1923, confirm¬ 
ing a decision of Sub-Judge, Patna,, 
dated 25bb July, 1921. 

fa) Landlord and tenant — Tenancy-at will — 
Demand for possession is sufficient to t rminate ths 
tenancy T wvcy terminable at will of either 
;party is a tenancy-at will . 

Ii is settled law both in India and England that 
iD the oasa of a tenanoy at-will no formal notioe is 
neoeaeary. A demand for possession is sufficient. 
Tenauoy terminable at the will of either party is a 
fconanoy-at-will. Wbere tenanoy is determined by 
tbe death of cither party there can be nothing that 
the heir oan take. This is also the English Law. 

•(b) Transfer of Property Act —Reserving yearly 
rent does not necessarily create tenancy from year 
to year. 

Reserving yearly rent or providing that rent is 
payable in proportion to certain al qoot parts of 
the year does not necessarily oreate a tenauoy from 
year to year. 

Atul Krishna Roy —for the Appellants. 

S. M. Mullick and N. N. Sen —for the 
Respondents. 

Mullick, J.:—The deoision of this appeal 
denends on the construction of a kabuliyat 
executed on the 6th January, 1894, by one 
Khaderan Passi in favour of Mr. James 
Scoot in re-oect of 1 katha 16 dhurs of land 
in mauza Bankipur Jaibar. Khaderan was 
a seller of toddy and took the land to build 
a shoo on it for carrying on his business. 
Subsequently Mr. James Soott devised the 
land by will bo bis son George Soott who 
in his burn devised it to the plaintiffs, and 
upon Khaderan’s death, which book place 
some time before the year 1909, the land 
came into the possession of his four daugh¬ 
ters, one of whom Mussfe. Subhagia 
together with her son Tuni on the 2nd 
March, 1909, executed a mortgage in respect 
of the whole 1 katha 16 dhurs in favour of 
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Defendant No. 2 who is the son and 
benamidar of Defendant No. 1. Eventually 
Defendant No. 2 sued upon this mort¬ 
gage and purchased the property in execu¬ 
tion in 1917. Mnsst. Subhagia’s three 
sisters thereupon brought a partition suit 
against her and Defendant No. 2 and reco¬ 
vered their 12 annas share in the holding 
leaving an area of 9 dhurs constituting 
the four annas share of Musst. Subhagia in 
the possession of Defendant No. 2. It is said 
that the plaintiffs have oomo to termB with 
the three sisters, and that in regard to 
Musst. Subhagia’s share, they on the 15th 
April \919 wrote to Defendant No. 1 
asking him to execute a kabuhyat if he 
wished to be reoognised as a tenant and that 

on the 23rd April 1919 Defendant No. 1 
deolined. Thereupon, on the 29th April 
1919, the Plaintiffs served Defendant No. 1 
with a notioe calling upon him to give 
delivery of possession on the 14th May 
1919. The present suit was instituted on 
the 27th August 1919 for the ejeotment of 

the Defendants. 

The Munsif dismissed the suit holding 
that Defendant No. 2 had a right of 
oooupanoy and also that in any event he 
was entitled to 6 months notioe. 

On appeal, the Subordinate Judge held 
that Khaderan was a tenant-at-will, that 
neither he nor Mussammab Subhagia had 
any transferable interest in the property, 
that the Plaintiffs never recognised De¬ 
fendant No. 2 as a tenant and that no notice 
was necessary. The learned Subordinate 
Judge aooordingly made a decree for ejeot¬ 
ment. 

There was then a second appeal to the 
High Court whioh was hoard by Mr. Justice 
Foster. The learned Judge agreed with the 
Subordinate Judge and dismissed the appeal. 

The present Letters Patent Appeal has 
been preferred by the Defendants against 
the decree of Mr. Justice Foster. 

Now, the first question is, whether Musst. 
Subhagia was a tenant at all, and if so, 
whether she was a tenant-at-will or a 
tenant from year to year or a tenant from 
month to month. 

Now, in this case, the principle that a 
doubtful grant is to be construed in favour 
of the grantee has no application. The 
kabuliyat is dear and I agree with the 
Courts of Appeal below that it creates a 
tonanoy-at-will. Every dooument which 
reserves a yearly rent or whioh states that 
the rent is payable in proportion to oertain 
1925 P/83 


aliquot parts of the year does not neces¬ 
sarily create a tenancy from year to year. 
In Mo* ton v. Woods (1) the lease was for a 
term of ten years at a yearly rent of £800, 
but it provided that notwithstanding any¬ 
thing therein contained and without any 
notice or demand of possession it should be 
lawful for the leseor to determine the term 
of the tenure and to eject the lessee. It 
was held by Chief Baron Kelly that the 
lease oreated a tenanoy-at-will and not one 
for a term of years because, whatever might 
be tho nominal duration of the tenanoy, it 
was intended that ib should be in the power 
of the lessor at any time to put an end to 
it. Ilere the relevant words in the lease 
in question are as follows :— 

“ I shall, without any objection and plea what¬ 
soever on my part, continue to pvy the said fixed 
rent annually from 1301 F. S a* per instalments 
given below and taking receipts therefor. Should 
the rent of one in-talment, i e.% of six months 
in respeot of the °aid laud rema ; n due by me or 
by my heirs or representative*, the said proprietor 
shall be competent to realise from me of my heirs 
or representatives, the said rent with interest 
thereon at 2 annas per rupee per month from the 
date cf default to that of reilisation, io oase of 
non-payment of th« same without instituting a 
suit. So long as I shall remain in possession of 
the said land with the conseot of the said land¬ 
lord. on payment of fixed annual rent, I shall 
continue to pay the same.” 

These words, in my opinion, leave no 
room for doubt that ib was the intention 
of the parties that the tenancy should be 
terminable at the will of either party. 

In Vaman Shripad v. Maki (2) the lease 
gave tho lessee the right to hold the land so 
long as the lessee chose to occupy ib and ib 
was held that bhe lease was a benanoy-at- 
will terminable upon the death of the 
lessee. 

In Jaojivandas Javherdas v. Narayan (3) 
the kabuliyat provided that tho tenant 
might claim possession for one year aDd 
that he should pay rent so long as bhe land¬ 
lord should leave tho land with him. Ib 
was held that the lease was nob for a period 
beyond one year but oreated a tenanoy-at- 
will. 

In the present case, the express words 
limiting bhe duration to bhe will of the 
lessor oannot be ignored. 

The next question is whether bhe te¬ 
nancy was heritable. In Halsbury's Laws 

(1) (18G9) * Q. B 293*9 B. & S. 632=88 L, J. 
Q. B 81 = 17 W. R. 414. 

(2) (1879) 4 Bom. 424. 

(3; (1884) 0 Bom. 493. 
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of England, Vol. XVIII, p. 437, the rule is 
stated thus: 

“A ten*noy-ftt'W'U is a pe^-annal relation be¬ 
tween the original landlord and tenant, and ia 
determined by the death of either of them.” 

Woodfall in hie Law of Landlord and 
Tenant, 14th Edn., p. 237, varies the rule 
slightly and states it as follows : 

“ An estate-at-will may be determined by a 
demand of possession or by the express declara¬ 
tion of either of the parties, or by implication of 
law : of the latter dssoription will be the death of 
either ptrty, whioh in general determines the 
will.” 

The reason for the rale is, that as death 
determines the will, the tenancy terminates 
by efflux of time and that in such a case 
the successor of the tenant being at best a 
tenant by sufferance, he may be ejected 
without notice: James v. Dean (4). 

It is necessary, however, to observe that 
in Morton v. Woods (1), Chief Baron Kelly 
expressed an opinion regarding the subsis¬ 
tence of a tenancy-at-will after the death 
of one of the parties in the following wodrs : 

“ The whole law on this subjeot is based on 
very fine dnfcinotion* : but when we oome to look 
at the oases it would rather seem that a teoancy- 
at.will rnav oontinue to subsist after the death 
of one of the parties, unless the heir cr legal 
representative shall do something to manifest his 
intention to determine the tenanoy. At all events 
It is neoessary to pay that the mention of heirs 
and assigns does not necessarily manifest an 
intention to create anything more than a tenaaoy- 
at will. 0 

It would appear that these words were 
ohiter % and in my opinion they are not an 
authority for holding that a tenanoy-at-will 
is necessarily heritable. They might perhaps 
be applicable to the faots of such a case as 
Killtclc v. Manser (5), where a tenant-at- 
will died intestate and his administratrix in 
her affidavit for the inland revenue treated 
the land as copyhold and valued it at £200. 
Subsequently she was accepted as a tenant 
by the landlord on signing the usual 
acknowledgment that she held as a teDant- 
at-will. The intestate’s next of kin having 
asked for a decision whether the new 
tenanoy acquired by the widow formed 
part of the intestate’s estate, aud also for 
general administration, the Court without 
delivering a formal judgment made an order 
for administration of the int'-state s real 
and personal estate, including the property 
comprised in the widow’s aoknowledg- 
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ment. It would seem fcba 1 - foi the purpose 
of administration the new tenanoy was 
treated there as an acoretion to the in¬ 
testate’s estate ; but the oase is not an 
authority for the general proposition that 
all suoh estates are heritable. Where the 
intention of the parties is that the ten&Doy 
is to be determined by the death of either 
party, there can be no estate whioh the 
heir can take, and I think it follows upon 
principle, that the Indian law on the sub¬ 
ject must be the same as the English law, 
and that in the present case Musst. Sub- 
hagia had no tenanoy in the land. 

In any event, she bad no transferable in¬ 
terest in it, for even if she beoame a tenant- 
at-will by inheritance, the tenanoy was 
determined by an act of assignment. The 
Defendant No. 2 acquired no title to the 
property by the execution purchase. 

Our attention has been drawn to the 
words in the kabuliyot providing that in 
the event of any rent remaining due from 
Khaderan or bis heirs or his representa¬ 
tives, the proprietor would be competent 
to realise it from him or his heirs or his 
representatives. The reference to the heirs 
in this connection has been found by the 
learned Judge of this Court to relate to 
the realisation of rent accruing due before 
aod not after his death. In my opinion 
that is a correct construction of the lease. 

Finally, it is to be determined whether 
the Plaintiffs are entitled to a decree for 
ejectment in this suit. Now it is settled 
both in England and in India that in the 
oase of a tenanoy-at-will no formal notice 
is required but a demand for possession is 
sufficient Deonundan Pershad v. Meghu 
Mal'ton (6). In the present oase it is esta¬ 
blished that a demand for possession was 
made and I can see no reason why the 
Defendants should not deliver up posses¬ 
sion to the Plaintiffs. 

The deoreesof the Subordinate Judge aud 
the learned Judge of this Court were cor¬ 
rect and the appeal is dismissed with costs. 

Dawsjn Miller, C. J. —1 agree. 

Appeal dismissed. 

(6) 11006 ) 34 Cal 57 11 C. W N. 236= 

5 C. L J 181. 


(4) <1805) 11 Vea. 383. 

(5) (1910) W. N. 61. 
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JwMjA Prasad and Kolwani Saiiay, JJ. 

Rudra Das Chakravarti —Appellant 

v. 

Kamakhya Narayan Singh —Respondent. 

Appeal from Original Decree No. 90 of 
1922, deoided on lOtsh June 1924, from a 
decision of the Addl. Sub-J. f Ilazaribagh, 
dated 29th December 1921. 

(a) Court of Words Act, S. 70. r. 15— Commis¬ 
sioner cannot be compelled to sanction lease where he 
insist* on sanction from Board oj Bcventie . 

Even though r. 15 o! the rules framed under 
8 70 of the Court o! Wards Aot empowers the 
Commissioner to sacotion a lease 9 > as to make 
the lease valid, vet he o^nnot be compelled to ex- 
eroise his power uader thit rule where he insists 
on the sanot'on ol the Board el hevenue being 
obtained [P- 269, C. 2 ] 

lb Specific performance—Condition precedent — 
Specific pc fonna' Cc will *»t t be granted wnerc part¬ 
ies have intended that *t is y-ot to be considered to oe 
a concltiTcd contract until it has been c njtrmea by a 
thud party—Specific Belief Act, S- 21 \b a>ui i c). 

Where an agreement to grant a prospecting 
license aDd lease to the plamtifl was entered into 
by the Manager ol an inlant’s estate under the 
Court ol Wards, but it was lound that’t was not 
the intention of the parties that this sveemtmt 
was to ba considered a oonoluded ooQtraot until 
the dralt license aud lea^e had been submitted 
to and sanctioned by the Board ol Kevenue, 

Htid : that • he pUintifl oould not sue t)r a 
decree tor speoitio performance ol the contract. 
(IKmn v. Bull % 7 Ch D. 29 applied ; 4 2 Cal. lo!9 
and 40 Cal 7«4 BeJ to ) |P 27 B 0. 2.] 

lo» Specific perfovmance of agriemtnt to g r ant 
lease cant be enforced where no dale for co'^imnce- 
ment oj lease is ftx<.d — Specific Belief Act, S . 21 
{b ) and c). 

In the absence oi a date fixed, from whioh the 
lease is to be grimed, speoitio performance of an 
agreement to grant a lease cannot be ordered. 

[P. 273, C. 2.] 

(d) Contract—Contract to enter into a contract is 
not enforceable—Contract to or aid mining u»*d pros 
pectmg license »s not enforceable. 

Inasmuoh as the law does not reoTgnPe a 
contraot to enter into a oontraot io grant a min¬ 
ing and prospecting lioense ia not enforceable 
io law because that contiaot is only a contraot to 
exeou'.e a lease if and when the licensee requires 
It to be exeouted i Von Hale Feidl v. Alexander, 

1 Ch. i84, Foil.) [P. 274, G. l.J 

(e, Court of Wards Art—Manager o) estate. 

The manager of an estate under the Court o 
Wards can make an agreement to grant a pros, 
peotiug license and mining lease. Pat. L. J. 
580, Disu) [P 272, C. 2.j 

(1) Specific Ret Act, S- 24 .—Licensee leaving 
under, prodding license option to have mining 
lease concluded witnm fixea time ana not duing so tn 
time can't sue for specific perJurmawe. 

Where the lioensee, under a prospecting license* 
is given an option to have a mining lease oonolu¬ 


ded within a osrtain time and he does not exerolse 
the option within that time* spoo fio performance 
ol the agreement to izraut ttie loa-e o*nuot be 
decreed (Gtlboy v. Cossey, 10b L. 1'. 60■ and Wealth 
and L msdalc, 21 Ch D hef. to.) [P. 2 <7, C. Q. 

P. 27*. C l.J 

ig, Minor—Even in presence of Board of Reve¬ 
nue's refusal to order minor's manager to execute 
lease, minor can be sutd for specific ptr/utmance of 
agiccment to lease—Court oj Wards Act . 

A minor represented by a Court of Wards oan 
be sued for speoitio performance of an agreement 
to grant lease even though the Board of Revenue 
hts refu-ed to order the -Manager to exeoute the 
lea-e [P- 279, 0 1.] 

B. Chakrav irti and Hanhar Prasad 
Sinha —for Appellant. 

L. P. Pugh and Sultan Ahm^l —for 
Respondent* 

Kulwant Sahay, J.— The facts leading 
to the present suit are not seriously in dis¬ 
pute and may be shortly stated. The minor 
defendant is the proprie K or of the Ramgarh 
estate, in the district of Hazaribagh, whioh 
is under the management of the Court of 
Wards. In the year 1916, one Mr. D. W. 
O. Mcgregor was the manager of the 
Ramgarh estate under the Court of Wards. 
The original plaintiff, Kalaohand Chakra¬ 
varti. was a proprietor of coal lands 
and was anxious to take a mining lease 
of coal lands in the Ramgarh estate On 
the 1 ith Deot mber 1916, he filed a petition 
before the said manager, where he stated 
that he was desirous of carrying on coal 
business in the district of Hazaribagh 
under the Ramgarh estate, and that in 
contemplation of the same, he had already 
applied to tbe Deputy Commissioner for 
the necessary certificate of approval, per¬ 
mitting him to take settlement of mines in 
the Province. lie prayed that oertain 
villages (seven in number) set out in the 
petition, which were outside the area gran¬ 
ted to the Ramagarh Bokharo Company 
and to Bird and Company, may be settled 
with him on such terms and conditions as 
might be convenient, both to the estate and 
to the petitioner. He expressed his readi¬ 
ness to deposit the requisite amount of 
s alarm for granting the prospecting license 
whioh would ultimately go towards part 
payment of the full salami money at the 
time of actual settlement, and he asked 
for information as regards the amount of 
money which it was neoessary for him to 
deposit for the grant of the prospecting 
license, and also the date within whioh such 
deposit was to be made. Kalaohaud was 
apparently informed that he would have to 
deposit a sum of Rs. 2,000 as a preliminary 
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deposits, and it appears from the chalan 
that a sum of Rs. 2,000 was actually depo¬ 
sited on the 22nd December 1916, and the 
manager’s acknowledgment of receipt dated 
the 22ad December 19i6, also shows the 
fact of the deposit on that date. On the 19th 
January 1917, Babu Bhudeb Chandra 
Sarkar, as pleader for Kalaohand Cbakra- 
varti, made a formal application on a prin¬ 
ted form, to the manager, for the grant of 
the prospecting license, giving the names of 
six villages, all in thana Nawadih, some of 
whioh were different from those contained 
in the previous application of the 19th 
December 1916; and it was stated that this 
petition might be deemed as supplementary 
to the petition filed on the 19th December. 
Later on, on the 22nd January 1917, a 
fresh application was made by Kalaohand 
for grant of prospecting license for coal 
over ten villages in thana Nawadih and 
eight villages in thana Gumia making a 
total of eighteen villages comprising an area 
of 7,850 07 acres. It was stated that this 
application, whioh was also on a printed 
form, might be treated as in continuation ot 
the first application, dated the 19th Decem¬ 
ber 1916. It appears that no action was 
taken upon the three applications made by 
Kalaohand, or in any event, no intimation 
was given to Kalaohand of what steps wore 
being taken on those applications, and con¬ 
sequently on the 2nd February 1917. 
Bhudeb Chandra Sarkar, Kalaohand’s plea¬ 
der, presented another application before 
the manager, wherein the manager was 
aBked to take up the matter at once and to 
fix the calami whioh Kalaohand had to pay. 
It was pointed out, that having regard to 
the state of the market, it was desirable 
that the matter should bo expeditiously 
finished, both for the benefit of the estate 
as well as for the applicant. It appears 
from a note in the margin of this petition 
of the 2nd February 1917, that a reply 
was ordered to be given to the effeot that 
the matter was under consideration and 
that until all points had been considered 
and settled, no definite reply on any 
question in connection with the appli¬ 
cation could be given. After certain 
further correspondence, to whioh it ie not 
necessary to refer in detail, we oome to a 
petition filed by Kalaohand on the 27th 
February whioh is not on the record, but 
the reply thereto, dated the 3rd of March 
1917, is on the record and in this the mana¬ 
ger stated that he was unable to follow 


the intention as expressed in the said peti" 
tion of the 27th February and he statedi 
that in the event of either a lease or lioense 
being granted, the salami or rental will 
have to be paid in advance. It is impor¬ 
tant to bear in mind this condition of pay¬ 
ment in advanoe insisted upon by the man¬ 
ager, as the plaintiff subsequently wanted 
to vary this term as will appear from 
subsequent correspondence, and his argu¬ 
ment is that under the contract the 
whole sum was not payable in advance. 
Further negotiations appear to have been 
carried on between the manager and Kala- 
eband and we find that on the 21st of 
Maroh 1917, a letter was sent by Kala¬ 
ohand to the manager wherein he expressed 
his willingness to pay, in advance, the pros¬ 
pecting rent according to the rates settled 
by Messrs. Anderson and Wright oi Bird 
and Company in respect of similar leases 
granted by the estate to them, or in accord¬ 
ance with the rates laid down in paragraph 
30 Hi) of the Mining Rules framed by the 
Government; and on the 5tsh of April 1917, 
we find a letter sent by the manager to 
Babu Bhudeb Chandra Sarkar in which a 
reference is made to the application, dated 
the 22nd January 1917, referred to above, 
wherein the manager states that as the 
result of the various conversations regarding 
the rental, etc., he was willing to fix a rental 
of Rs 1-8-0 per bigha subject to the confir¬ 
mation of higher authorities, as rent for a 
prospecting license of the villages applied 
for, with the exception of one village, Doojha, 
contained in the petition of 22nd January 
1917, for which another village, was to be 
substituted. Kalaohand apparently agreed 
to the rental proposed by the manager and 
on the 14th April 1917, he wrote a letter 
whereiD, after expressing his thanks for 
reducing the rental to Rs. 1-8-0 per bigha, 
he asked for a oopy of the terms of inden¬ 
ture for a prospeotiDg lease at an early date 
so that he might be in a position to consider 
the terms, and he also wanted to know the 
date by which he should deposit the rental. 
The next document that we have got on 
the record in point of time, is a note sent by 
the manager to the Deputy Commissioner, 
dated the ffeh May 1917, wherein he in¬ 
formed the Deputy Commissioner about the 
application of Kalaohand Chakravarti for 
the prospecting lioense and the terms as 
settled between him and Kalaohand, In 
this note be gave a list of the villages for 
whioh application had been made by Kalft- 
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oband for the prospecting license and it 
consisted of eight villages in thana Nawa- 
dih and six villages in thana Gumia, oom- 
prising a total area of 12,619*61 acres or 
37,858 92 standard bighas. The rent 6xed 
for this area, as stated in this note, was 
Rs. 1-8-0 per standard bigha for two years 
for whioh the license was proposed to be 
given. The manager stated in this note 
that Kalaohand Chakravarti had oome 
over for the purpose of the prospeoting 
license only and wanted to know definitely 
whether his offer was to be accepted or 
not. The question which the manager 
referred for decision to the Deputy Com¬ 
missioner was as regards the term of 
the draft lease. It appears that a draft 
lease to be exeouted in the event of the 
lioensee agreeing to take lease of any lands 
after prospeoting is usually attached to a 
prospeoting license, and the manager could 
not oome to any conclusion as regards the 
period for which the lease was to be gran¬ 
ted, in case the ltcjQ3ee desired to take the 
lease, and as the draft lease had to be 
annexed to the prospeoting license, the 
period of the lease bad to be stated in such 
draft and the manager stated in paragraph 6 
of his note : 

“ the only point at variance between Baba 
Kalaohand Chakravarti and myself h in connec¬ 
tion with the term of the draft lease of land* that 
may be taken in lease during the period of license 
that ig generally attached to the prospeoting 
license.” 

Reference was made in paragraph 7 of the 
note to other draft leases attached to pros¬ 
peoting lioenses given to other persons, 
especially to the Bokbaro Ramgarh Com¬ 
pany, wherein the berm was for 999 years. 
The manager stated that Kalaohand 
Chakravarti wanted the period to be 
entered in the draft lease to be for 
30 years with option of renewal for 
successive periods of 30 years up to 990 
years, and he asked the Deputy Commis¬ 
sioner to settle this point. On this note 
we find an original note by the Deputy 
Commissioner to the effeot that he thought 
30 years with an option of another 30 
years was ample ; but that ho should nob 
recommend any proposal of the kind uutil 
the question as regards the "red line” was 
definitely settled. “ The red line ” referred 
to in this marginal note is the line within 
whioh licenses or leases had already been 
granted to other persons in the Ramgarh 
estate, and the Deputy Commissioner want¬ 
ed definitely to know as to whether the 


area proposed to be taken by Kalaohand 
was outside the area granted to those licen¬ 
sees. The manager sent a reply to this 
marginal note to the effect that the villages 
asked for by Kalaohand did not touch the 
red line” and that the Ramgarh Bokharo 
Company, to whom the previous license 
had been granted, had accepted the pro¬ 
posal that the field as far as they wero 
concerned, should be within and inolude 
villages touohed by the “ red line.” Then 
he referred to certain circumstances id 
order to oome to a conclusion as regards 
the period for whioh the lease should be 
granted, and asked the Deputy Commis¬ 
sioner's opinion on the point. To this note 
the Deputy Commissioner gave reply to 
the following effeot: 

“ Manager, If you are satisfied as to the status 
of Baba Kalaohaad Chakravarti, I thick defloite 
proposals should be submitted for the Board’s 
sanction. ’ 

In accordance with this note of the 
Deputy Commissioner, the manager sent an 
offioial letter to him. dated the 18th May 
1917, wherein he sot out too terms arrived 
at between Kalaohand and himself ; 
namely (1) that a prospecting license over 
the villages in question be granted fora 
period of two years, and (2) the prospeoting 
rental for the two years period of the 
license to be Rs. 1-8-0 por standard bigha 
approximately Rs. 56,7o7 0-0. In para¬ 
graph 2 of this letter, the manager stated 
that along with the prospeoting license it 
was ousbomary to attach a draft form of 
lease to he executed for any area the 
licensee wished to take a coal mining lease 
of, during the period of his prospecting 
license, in this instance the draft lease would 
follow the lines sanctioned in Bokharo 
Ramgarh and Karanpura, with one exception 
whioh has to be decided, viz., the period of 
the lease. Then he referred to the fact that 
in the Bokharo Ramgarh and Karanpura 
leases the period was for 999 years. In the 
case of Karraatand, negotiation for a lease 
oi 600 bighas was going on in whioh the 
term of the draft lease was 30 years with 
the option of renewal for a further 30 
years, and he asked the Deputy Commis¬ 
sioner to settle the period of the lease. It 
will be notioed that the terms of the pro¬ 
posed prospecting license agreed to between 
the manager and Kalaohand had been set¬ 
tled and were not dependent upon the berms 
of the license granted to the Bokharo Ram¬ 
garh Company and the berms of the pro¬ 
posed draft lease only were to be on the lines 
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sanctioned in the Bokharo Ramgarh and 
Karanpura leases. The Deputy Commis¬ 
sioner forwarded this letter of the manager 
to the Commissioner of Chota Nagpur with 
his letter, dated the 25th May 1917. He 
recommended the proposal for acceptance 
and he stated that the only question on 
which he was doubtful was the period for 
which the draft lease should be drawn up 
and he asked the Commissioner to obtain 
the orders of the Board of Revenue on 
this point, vis., the period of the lease. The 
Commissioner of Chota Nagpur sent a 
letter to the Secretary to the Board of 
Revenue, dated the 10th June 1917, where¬ 
in it was stated that the terms arrived at 
between the manager and the applicant, 
Kalaohand, as regards th6 prospecting 
license were that the license for the 
villages in question be granted for a period 
of two years and that the rent payable 
during the prospecting period should be 
Rs. 1-8-0 per standard bigha. A reference 
is then made to the usual praotioe to 
submit along with the prospecting lioense 
a draft form of lease to be executed here¬ 
after, in oase the licensee wishes to take the 
mining lease of any portion of the area to be 
covered by the proposed prospecting lioense. 
Reference is also made to the previous 
licenses and the Commissioner states in 
paragraph 3 of his letter that the only 
question on whioh a doubt was felt was as 
regards the period for which the draft 
lease should be drawn up. In paragraph 4 
of his letter, the learned Commissioner 
states as follows : 

“ As tar as I can judge I see no objeotion to 
the grant ot the prospecting lioenee on the terma 
proposed.” 

He therefore, apparently, accepted the 
terms settled by the manager on the ques¬ 
tion .of the prospecting lioense; but as 
regards the mining lease, he referred to the 
Board for opinion as to the period for which 
the lease should be granted, his own re¬ 
commendation being that the lease should 
be for 99 years. The Secretary to the 
Board of Revenue sent a reply to this letter 
to the Commissioner on the 16th July 
1917, wherein he stated that the Hou’ole 
Member of the Board considered that in 
the present case it would be sufficient is a 
lease is granted for tO years, whioh was 
equal to the maximum term allowed by 
Government for an original lease and 
its renewal. A copy of this letter was 
forwarded by the Commissioner to the 
* Deputy Commissioner with his memo, 


dated the 30bh July 1917, with a request 
for a draft prospecting lioense and a draft j 
agreement for a mining lease being sent to 
him. On receipt of this memo, with a 
oopy of the letter of the secretary to the 
Board of Revenue, the manager wrote a 
letter to Kalaohand Chakravarti on the 
10th August 1917, informing him that the 
Board of Revenue had fixed the period of 
the lease, a draft of whioh would be appen¬ 
ded to the proposed license, to be for 60 
years. In this letter, the manager stated 
that the whole proposal was submitted to 
the Board of Revenue for sanction and that 
the Board had 6xed the period of the lease 
to be 60 years. Nothing, however, seems 
to have been done for sometime after the 
receipt of this letter by Kalaohand, but on • 
the 14th September 1917, we have got 
a telegram sent by Kalaohand to the 
manager informing him that he could 
be coming to Hazaribagh on Friday. 
This telegram was apparently sent in 
reply to the manager s letter asking him to 
come and do the needful. Od the 22nd 
September another telegram was sent by 
Kalaohand to the manager informing him 
that he would start as soon as the 
oholera epidemic subsided and settle 
eveiything with him. The cholera epide- 
m’o reterred to in the telegram was 
an epidemic then prevailing in Hazaribagh 
as we find from the evidence in the oase. 
Further correspondence appears to have 
passed between the parties and Kalaohand 
apparently failed to see the manager and to 
settle the matter, aud on the 11th October 
19 1 7, the manager sent a letter to Kala- 
chand requesting him to come before the 
18th idem failing which be was informed 
tbab other applications would be considered. 

It appears that Kalaohand appeared before t 
the manager on the 14th or 15th October 
1917, and submitted before him a letter, 
dated the 14th October 1917, wherein he 
asked the manager to give him the terms of 
the prospecting lioense and of the m<ning 
lease as he stated that he was willing to 
take a lease at onoe for 350 bighas in 
Cbandrapu r a aod 250 bighas iD Raterri. In 
paragraph 3 of this letter, Kalaohand stated 
that the period of the miniDg lease was in¬ 
sufficient : he apparently referred to the 
period of 60 years fixed by the Board of 
Revenue and he prayed that the manager - 
might be pleased to recommend for the 
extension of the period to 99 years or in 
case of the period being 60 years, option of 
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renewal might) be allowed to him, and in oon- 
olneion, he prayed that early steps might be 
taken to expedite the matter. In this letter 
we find a note of the manager, wherein it is 
stated, that KalaobaDd was prepared to 
aooept the Board s deoision as regards the 
period of the lease but begged that the 
matter might be reconsidered and the term 
suggested by the manager and the Commis¬ 
sioner, namely, 99 years, might be granted. 
There is another note of the manager on 
the same letter which shows that the 
original counterpart of the prospeoting 
license granted by the estate to the Ram- 
garh Bokharo Company was sent to Kala- 
chand and he and his pleader read tbe same 
and that Kalaohand came to the manager 
and saw him oa tbe 15th and told him that 
he was satisfied with the terms of the lease 
and license, but wanted 8 days’ time to 
show them to his partners and that within 
the next 10 days, he would oome and 
definitely settle the matter. It appears that 
tbe period of 8 days and 10 days re f errod 
to in the note of the manager expired and 
Kalaohand did not turn up. On the 1st 
November 1917, however, Kalaohand sent 
a telegram to the manager to the following 
effeot : 

4< My son suffering seriously, coming soon.' 1 

This telegram was sent on tlie 1st 
November and it appears from the evidence 
that the son died on the 5th November. 
At this time Mr. Mogregor, who was the 
mauager of the Ramgarh estate and with 
whom the negotiations had been goiug on 
so far, retired Irom service and Mr. Walter, 
the present manager, was appointed in his 
place. There was. however, a gap between 
the retirement o' Mr. Mogregor and the 
taking over oharge by Mr Walter, and on 
the 2nd November 1917, we find that odo 
Babu Jainarain was acting as manager 
and the telegram appears to have been 
received when Babu .lainarain was so act¬ 
ing. We find a note on this telegram, over 
the signature of Jainarain, to the effeot : 

“ Read olerk, put upon 10th November 1017, 
if he doea not oome meanwhile.” 

Then, on the IChh November 1917, we 
find a note on this telegram signed by Mr. 
Walter which ruus thus : 

“ Applicant has not appeared He is ordered to 
file a petition ac ooce according to the Board’s 
terms, as it appears that ihi-« has not been dooe. 

A week’s time from the reoeipt of this order be 
given." 

In accordance with this note of Mr. Walter, 
a formal letter was sent bo Kalaohand on 


the 10bh November 1917, lolling him that 
on going through the file it was found that 
he had not till then definitely agreed to thf. 
terms offered bv the Board and this must 
bo done within one week from the reoeipt of 
the letter if Kalaohand wished to take settle¬ 
ment of the villages. On receipt of this 
letter, Kalaohand appeared before the 
manager on the 19th November 1917, ait. 
accordingly wo find a note by Mr. Waltei 
on this letter bo the effeot that Kalaohand 
appeared before him with his pleader and 
asked for time to consider his verbal pro¬ 
posal to take up a porbion only of the area. 
The manager disallowed this proposal, bub 
granted him time bill the 2lsb November 
to definitely state what he intended doing. 
This, as I have said, took plaoe on the 19th 
November and on the 20bh November 
a letter was written by Kalaohand to the 
manager which has been marked as Exbi 
bit 13 and which is of very great importance 
in the present case. This letter ruus as 
follows : 

“ Sir, 

With reference to your letter No. 1042, 
Registered, A D, dated the 10th November 1917, 
1 b*g state that > accept the terms and area 
approved by the Board of Revenue. Therefore, I 
pray that draft deed a id agreem nt of the coal 
area applied for migtn be preparei by the estate, 
a o >py of which ahculd be given to me io order 
that I may be able to have it examined by the 
attorneys and pleader* 

With reference to the period of mining lease 
your predeoeafl >r in office assured me that he 
would write to the Bo*rd of Revenue for kindly 
giviug mean option of renewal for another sixty 
year* to which eff ot he ha* left a note in consi¬ 
deration of the faot that it will take a loug time 
to develop tbe mine* by bringing machinery, etc., 
for the period of J ixty years without the opt ; on of 
reuewal i* m-rntfio'ent for the purpose. So I pray 
that yo u honour may be pleaded to send a recom¬ 
mendation of another sixty years. An early reply 
is solicited." 

The words “ and area ” in tbe first para¬ 
graph of this letter, after the words “ I 
aooept the terms ”, are written in red ink 
above the line and it is stated on behalf of 
the plaintiff-appellant that these words 
were added subsequently at the express 
desire of the manager in order to make the 
correspondence oomplete and legal. It is 
further stated that the manager was nob 
satisfied with this letter and he made 
Kalaohand write a note at the end of this 
letter which runs thus. 

“ In order to make the above statement pei- 
feotly clear 1 beg to state that I aooept the terms, 
approved by the Board and also the area of 
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12,619 64 eorefl mentioned in the manager's 
memo, dated the 5th May 1917.” 

This postscript is also in red ink. There 
can he no doubt that this was added to 
the letter at the suggestion of the manager. 
At the end oi this letter Mr. Walter wrote 
the following order : 

“ Office to draw up a provisional draft prospect¬ 
ing license and mining lease and to supply the 
same to applioant.” 

The word “ provisional ” in this order is 
written above the line and appears to be 
in a different pen and it has been suggested 
by the learned counsel for the appellant 
that this word has been subsequently in¬ 
serted for the purposes of the present suit. 
The case of the appellant is, that the con¬ 
tract was complete on this date, namely, 
the 20th November 1917, when Kala- 
ohand acoepted the terms sanctioned by 
the Board of Beveaue and specific perfor¬ 
mance is sought of this contract. On 
behalf of the defendant it is argued that 
the contract was not complete on this 
date as further negotiations went on be¬ 
tween the parties and the terms were sub¬ 
sequently altered. This leads us to ex¬ 
amine the further steps taken by the 
parties in the matter of this ooutraot. 

It will be remembered that the terms 
agreed to between the parties as regards 
the prospecting license were complete in 
themselves and were net dependent upon 
the terms granted by the defendant s estate 
to the Bamgarh Bokharo Company. It 
was only the draft lease wbioh was to be 
in terms of the draft annexed to tbe pros¬ 
pecting license of the Bamgarh Bokharo 
Company, the only difference being that 
the period for which the lease was to be 
granted waB under orders of the Board 
fixed to be 60 years instead of 999 as fixed 
in the draft lease of the Bamgarh Bokharo 
Company. From the correspondence set 
out above, it is clear, that as regards the 
terms of the license the manager, the 
Deputy Commissioner and Commissioner 
were all agreed ; the terms were those set 
out in paragraphs 1 and 2 of the manager s 
letter of the 18th May 1917. When the 
matter went before the Board of Bevenue 
the only point considered by the Board was 
as regards the period of the lease and the 
Board decided that the lease should be for 
a period of 60 years. Therefore tbe terms 
so far agreed between the parties, namely, 
Kalachand on one side and the Court of 
Wards on tbe other, were that a prospect¬ 


ing license should be granted for a period 
of two years in respeot of the fourteen 
villages set out in the manager’s note, dated 
the 5th May 1917, to the Deputy Com¬ 
missioner which forms an annexure to the 
letter, Exhibit 32, the area comprised in 
those fourteen villages being approximate¬ 
ly 37,858'92 biqhat and the rental fixed 
for the said period of two years being at 
the rate of Bs. 1-8-0 per bigha which 
approximately comes to Bs. 56,707 and 
that a draft lease, in terms of *the lease to 
the Bamgarh Bokharo Company, was to 
be annexed to the license, the only diffe¬ 
rence being that the period of the lease was 
to be for 60 years. The further steps 
taken after the 20th November, 1917, 
were as follows : On the 21st December, 
1917, the manager sent a letter (Exhibit 14) 
to Babu Kalipado Sarkar, pleader for 
Kalachand Cbakravarbi. With this letter 
he sent two drafts of the proepeoting 
license and mining lease for approval ; 
they are Exhibits 22 and 23 in the case bub 
have not been printed in the paper-book. 
In paragraph 2 of this letter the manager 
wrote as follows : 

“ Please note that the above draft is Bent to 
you in anticipation of sanction of the higher 
authorities and is subjeot to any correction or 
alteration which they may make.” 


Ho furbhor stated that to facilitate 
matters, Kalaoband Chakravarti should 
be wired to come to Hazaribagh and com¬ 
plete the business by the 24bh idem and to 
oonsider tho matter as urgent. The draft 
that was sent to Kalipado Sarkar, along 
with the letter Exhibit 14, was not in 
accordance with the lease of the Bamgarh 
Bokharo Company. What happened after 
tbe receipt of this lebcer by Babu Kalipado 
is narrated by him in his deposition in this 
case. He states in his examinabion-in-ohief 
as follows: 

“ On the day following 21st Peoember 1917, on 
which date I got thi* letter (Exhibit 14) I saw Mr. 
Walter, and perhaps Bhudeb was with meiBhudeb 
is Babu Bhadeb Chandra Sarkar, the junior plea¬ 
der, who was acting with Babu Kalipado Sarkar 
and is plaintiff’s witness No. 1 in the present oase'. 
1 had with me a petition at the time to be submit¬ 
ted to Mr. Walter, which I have produced, being 
required by summon* from here to do so iproduoes 
the petition, dated the 22nd Deoember 1917). 
Mr. Walter returned the petition to me assuring 
me that he was getting the drafts prepared in 
aooordanoe with the terms approved by the Board 
and he aasured me of this after seeing the orders 
shown by me. Mr. Walter did not objeot about the 
drafts being prepared on terms similar to those of 
the Bokharo Bamgarh and Karanpura lease, with 
one exception a9 to the period of the lease. In 
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returning the petition he said that it was unoeoas- 
aary to file as the dralta would be prepared as 

desired." 

So, from the evidence of Babu Kalipado 
Sarkar, it appears that on reoeipb of the 
draft, which was not in accordance with 
what had been agreed to between the 
parties. Babu Kalipado Paw Mr. Walter on 
the 22nd December and pointed out to him 
that the draft was not in accordance with 
the agreement come to between the parties. 
He had with him a petition ready to be 
filed before the manager, but the manager 
returned it saving that ho would have a 
fresh draft prepared and that it was nob 
Deoessary to file the petition. That petition 
has, however, been produced hv Babu 
Kalipado Sarkar in the present case and is 
marked as Exhibit 30. Five days later, 
on the 27t>h December, 19 17, Mr. Waiter 
sent fresh drafts of the license and the lease 
to Babu Kalipado Sarkar with a covering 
letter which is marked Exhibit 14 ■ a) and 
runs thus: 

“ Id ooDtinuafcion of our conversation on 2'4nfi 
instant at which 5011 broueh 1 to my nolice Air. 
Mofcrepor's letter to the Deputy ^ommie-ioeer. 
No 428, dated the l*th May 1 *17, that draft 'feed 
of the prospecting and mining agreement* should 
follow the line* of the Bokhara and lining irh 
te r ms. T have the honour to forward ihe draft 
deed^ embodying b' e proposed term* and request 
that they mvy ho «orot'ni'Sd by yeu and returned 
to me at an early date." 

Tt may he mentioned here that the origi¬ 
nal of this document Exhibit 14 al is not 
found on the records o f this appeal ; it has 
been misla'd somewhere. The learned 
oounsel on both Bid's agreed that Exhibit 
14(a) was the letter sent by Mr. Walter 
on the 97th December 1917. and Mr. Pugh, 
who appeared for the defendant, produced 
a copy of that letter which, with the 
consent of both sides, wan placed on the 
record as Exhibit 14 (a) in bho case. 
The draft leases sent along with the let¬ 
ter, Exhibit i4 (a , are Exhibits P and P 1 . 
From this letter, Exhibit 15 (a), it appears 
that Mr. Walter was under the impression 
that the deed of prospecting license was 
also to be on the lines of the deed granted 
to the Bokharo and Ramgarh Company. 
This appears to he a wrong impression 
formed by him od looking into the previous 
correspondence. However, it appears that 
Babu Kalipado Sarkar was not at Ilazari- 
bagh when this letter (Exhibit 14 a) was 
BCDb and ho had been to Calcutta on account 
1925 P/34 


of tho X’mas holidays. On his return to 
Hazaribagh, he wrote a letter to tho 
manager on the dish December 1917 
(Exhibit 15), in which bo stated that on his 
return to Hazaribagh ho had gone through 
the drafts received in his absence and he 
found that certain modifications were to he 
made aod oerfcaiti omisaious to he inserted, 
and he annexed thereto his notes pointing 
out the modifications and the emissions 
referred bo in the letter One of the 
modifications suggested by him was 
that out of Rs. 57,26L 12 0, representing 
the rent at the rate of Re. 1-8 0 per 
standard big ha for the period of two years 
for which the prospecting license was to 
he granted, a sum of R=>. 15,000 ouly 
ought to be paid forthwith at the time 
of the registration, and the balance to be 
paid six weeks alter the date of registration 
failing which the sum of Rs. 15 0 0 should 
not bo repaid to the licensee but should 
remain and be the sole property of the 
manager. In the draft. Exhibit P (1), so b 
by the manager it was provided that the 

whole amount of Rs. 57,26i-i2 0 was to 

be pa'd immed ately on the execution of 
the license. The modification propo=ed by 
Babu Kalipado Sa»kar was on the basis of 
the license granted to the Ramgarh Bokh¬ 
aro Company, wherein it was provided that 
out of Rs. 1,00,000 salami agreed to bet¬ 
ween the parties, Rs. 25,000, or ooe-fourth 
thereof was to be paid at the time of 
the execution of the license and the balance 
of Rs. 75.00) was to he paid six weeks 
thereaft' r, within which period of six 
weeks the tifclcdeede and other docu¬ 
ments hal t j be examined by the soli¬ 
ctors of tho 1 ompany. Another provi¬ 
sion -uggested was that there ought bo be 
a provision lor extension of Ihe prospec¬ 
ting term as contained in the license of 
the Ramgarh Bokhara Company ; such 
a provision had not been made in the draft, 
Exhibit P. There were other modifications 
proposed whio'n were in conformity with 
these two main modifications suggested by 
Babu Kalipado Sarkar. It will be remem¬ 
bered that the agreement between the 
parties as regards the terms of the prospec¬ 
ting license had been definitely settled and 
the terms were set cut in the manager’s 
letter to the Deputy Commissioner (Exhibit 
32) and these terms were approved by the 
Commissioner. There was no reference to 
the Ramgarh Bokharo license in so far aB 
the prospecting license to Kalaohand was 
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ooucertied. The terms of the prospeoting 
license had been settled between the parties 
•iod these terms were that the prospeotiog 
license was to bo granted for a period of 
two years, and the prospeoting lioonse was 
to be for a rental of Rs. 56,787 and in the 
letter of the manager, dated the 3rd Maroh 
1917 (Exhibit D), it was olearly stated 
that in the event of either a lease or a 
license, the salami or rental would have to 
be paid in advance, and from the whole of 
the correspondence that passed between the 
parties, it is to my mind evident that 
the parties agreed that the whole of 
the rental of Rs. 57,261-i2-0 was to be 
paid in advance and not by instalments 
of Rs. 15.000 and Rs. 42,000 as sugges¬ 
ted by Babu Kalipado Sarkar on the 
footing of the license of the Ramgarh 
Bokharo Company. This was therefore a 
new term proposed by Babu Kalipado 
Sarkar on behalf of Kalaohand Naturally 
the manager did not acoede to these terms 
and he at once sent a reply, dated the 3rd 
January 1918 (Exhibit 16), to Babu 
Kalipado Sarkar wherein ho stated that 
be was unable to aooede to his proposals 
to treat the points raised by him on ex¬ 
actly the same footing as the Bokharo 
and Ramgarh lease and he further im- 
presed upon him the desirability that the 
matter ought to be settled immediately. 
Ib appoars, that on receipt of this letter, 
there was a conference on the 3rd of 
January in which Mr. Walter the mana¬ 
ger, Kalaohand Ohakaravarti, Kalipado 
Sarkar and Bhudeb Chandra Sarkar 
were present and in that conference certain 
terms were agreed to between the parties 
which are set out in the manager’s note, 
dated the 3rd January 1918 (Exhibit N.) 
The terms settled in this conference were 
that Rs 15.000 was to be paid in before 
the 7th January and the balance of Rs. 
42 261-12-0 to be paid on the date of 
registration, whioh was to be comple¬ 
ted within six weeks from the 7th January, 
failing whioh, Babu Kalaohand Chakravarti 
agreed to forfeib to the estate the sum of 
Rs. 15,000 including the sum of Rs. 2,000 
which he bad already deposited as seouriby. 
As regards the duration of the lioense, it 
was agreed that the prospeoting lioense 
was to be granted for a term of two years 
from the date of registration, with an 
option to extend for one year more, on pay¬ 
ment of the rent, Annas 12 per standard 
bigha in advance. As regards the mining 


lease it was agreed that at the time of 
registration of the prospeoting lioense, Babu 
Kalaohand Chakravarti was to take a 
mining lease of 600 bighas of ooal land and 
he further agreed to take a minimum 
area of 600 btghas during the period of 
the prospecting license. These terms appear 
to have been modified at a second con¬ 
ference held on the 6th January 1918, and 
the terms agreed to in this conference are 
set out in the manager’s note of that date 
(Exhibit O). These terms were : 

(1) Ra. 15,000 to be paid on the 16th January 
1918, and the balanoe Us. 41,261-12-0 to be paid 
on the date of registration whioh was to be com¬ 
pleted not later than two months after the 16th 
January 1918, that is to say, a olear two months 
were to be granted, failing whioh Habu Kalaohand 
Chakravarti agreed to forfeit to the estate 
the sum of Rs. 1^,000 including the sum of 
Rs. 2,000 whioh he had already deposited as se¬ 
curity ; 

(2) as regards the duration of the lioense, it was 
agreed that the prospeoting license was to be 
granted for a term of two years from the date of 
registration, with an optioo to extend for one year 
more, on pavment of the reat at annae 12 per 
standard bigha iq advance ; and 

(3) as regards the mining lease, it was agreed 
that one month after the date of registration of 
the prospecting license Babu Kalaohand Ohakra- 
varti was to.Uke a mining lease of ^00 btghas of 
ooal land without raising any objeotion whatso. 
ever and p*y Salami for the same on the date of 
the registration of the mining lease, failing whioh 
ho agreed to pay damages to the estate to the 
extent, of Rs 15,000 for the breach of the oootraot 
and farther agreed to take a minimum area of 
600 bighas from the period of the prospeoting 
lioense This noie is signed by Kalaohand 
Chakravarti and Bhudeb Chandra Sarkar. 

From the above, it is olear that the origi-j 
nal contraot eutered into by aud between! 
the parties, namely, Mr. Mcgregor on be-| 
half of the defendant and Kalaohand Chak-| 
ravarti, and sanctioned by the Commis-I 
sioner was not adhered to. Several new 
terms were proposed and agreed bo between 
Kalaohand and Mr. Walter. These terms 
were very material terms and were not 
mere minor details to be settled at the 
time of the preparation of the draft. It 
wa? clearly agreed bo between the parties 
before the sanction of the Commissioner 
and the Board of Revenue had been 
obtained that the entire amount of the 
rental for the prospecting license at the 
rate of Re. 1-8-0 per bigha was to be paid 
in advance. The payment of this sum 
had nothing to do with the berms upon 
whioh the lioense had been granted to the 
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Ramgarh Bokharo Company and yet the 
proposal was made by and on behalf of 
Kalaohand Chakravarti, to introduce a new 
term as regards payment, namely, a quarter 
of the sum to be paid in advacoe and three- 
quarters thereof to be paid two months 
after the registration of the lioense. The 
manager had under the law no authority 
to alter the berms without the sanobion 
of the Court of Wards, which, in the pre¬ 
sent oase, was never obtained. Then as 
regards the duration of the license, the term 
agreed to was that it was for two years 
only and the new term of an option to 
extend the period of the proapeoting lioense 
for one year more on payment of fresh 
rent was again a very material point which 
had to be sanctioned by the Court of 
Wards and whioh could not be agreed to 
under the law by the manager. Further¬ 
more, the agreement to take the mining 
lease of 600 bighas of coal and to pay the 
salami for the same within one month 
after the date of the registration of the 
prospeotiog license was also a new term 
which had nob been sanctioned by the 
Board of Revenue. These terms, as set 
out in the note (Exhibit 0), showed dearly 
that the original contract whioh was set¬ 
tled between the parties and approved of 
by the Court of Wards and which Mr. 
Chakravarbi on behalf of the appellanb 
contends wa6 complete on the 20th Novem¬ 
ber 1917 as evidenced by Exhibit 13 was 
not adhered to and fresh terms were propos¬ 
ed on both sides. lb seems clear that 
neither party treated the agreement as evi- 
deroed by the letter (Exhibit 13, to be a 
completed oontracb and each party thought 
that he was at liberty to introduce new 
terms and that tho negotiation was con¬ 
sidered to be still open and it was never 
the intention of the parties to treat the 
matter as a settled oontracb. 

What happened after this is of still more 
importance. After this conference of the 
6 bh -January 1918, the manager sent fresh 
drafts of the license and the lease to 
Kalaohand Chakravarbi with a covering 
letter (Exhibit 17J, dated the 10th Janu¬ 
ary 1918. These drafts are Exhibits 18 
and 18 (a). The manager was very careful 
in his letter (Exhibit i7) to say : 

14 Please cote that these drafts are provisional 
and subject to the approval of the higher 
authorities." 


What happened afbor the 10 th January 
is thus stated by Bhudob Chaudra Sarkar 
(plaintiff’s witness No. 1): 

4 *10th of January was a Th ursday. Oo tint dat«, 
iu the afternoon, the mining olerk of tho estate 
had been to Kal »ohand, who was th<*n staying in 
a hou-»e at Haz*rib*gh, with two drafts and tho 
latter did not tike the drafts as the timo was thon 
inauspioious. Ou the next day the diaffcs w-«re 
again taken over to Kalipadu Babu's pUoe and 
Kakcband oame over and I was *lso Dre-ent and 
tho draft- wore read over and it was found that 
the blank acainst rnauzns at page A bad been fillod 
in by the in-ertion of the names of the two 
mauzaS, Ghatiari ujd Bacgamati. So the drafts 
were returned. Thon I got correct draft. Exhibits 
IS and 18 (a), on 19th January 1 'l' 1 , and 1 appro¬ 
ved of them. st the name time I got two dupli. 
Oates of the d-afts and I sent them, the same day, 
to Kalaohand at Baedigi and t-ubaequently, I 
learnt that he recoived them on vAnd January 
PJ18." 

These drafts bear the endorsement of 
approval signed by Bhudeb handra Sarkar 
and Kalipado Sarkar on the 19th January 
1918 lb will be notioed that m the note, 
Exhibit 0, dated the 6bh January 1918, ib 
was stated that the sum of Rs. 15,000 was 
to be paid on the 16th January 1918, r.e., 
a period of nine days was granted to 
Kalaohand to pay the sum of Rs. 15,000. 
The nine days, however, expired bub the 
money was nob deposited. It is oonteoded 
on behalf of the plaintiffs that the nine 
days ought to be reckoned from the date 
of approval by the defendant or 

his legal advisers whioh was the 19bh 
January 1918. Assuming this to be 
so, the nine days expired on the 28th 
January i918, but no payment was 
made even up till then, and oousequently 
on tho 28th January 1918, the manager 
sent a note to the Deputy Commissioner 
which has been marked as Exhibit <$ 
whereto he attached the note, dated the 
6 th January 1918, and it was stated that 
Babu Kalaohand Chakravarbi had agreed 
to pay Rs. 15,000 on the 16th January and 
Rs. 42,261-12-0 on the date ol registration 
of the prospecting lioense, that on account 
oi certain reasons set out therein the 
draft hoenee and lease could not be sent 
until the 10th January on whioh date 
Kalaohand refused to take delivery on 
oertain objection ae regards the area bo be 
mentioned in the provisional draft which 
necessitated a further change in the draft 
and thus delayed the matter lor a further 
period of eight days and that the draft 
was finally made over to Kalaohand on 
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the 11th January. He stated that the 
time allowed was nine days from the date 
the draft wa« finally accepted, that the 
time had expired and that Kalachand 
Chakravarbi had not paid the sum 
of Rs. 15,000 as agreed to by him. 

The manager referred to the fact 
that for the last fourteen months the 
matter was being protracted and other 
applioaats were being prevented from oo- 
ming in. He stated that the estate had 
incurred loss by reason of this delay, that 
every chance had been given to Kalachand 
Chakravarti, and the manager was not 
prepared to give any more time. He there¬ 
fore recommended that the application of 
Kalachand, for the license and lease, be 
oa' celled. Babu Kalipado Sargar who was 
acting as Kaiaohaod’s pleader in this matter 
states that he oame to know of this report 
of Mr. "Walter to the deputy Commissioner 
on the 29bh January 1918. On that date 
he was called by the Deputy Commissioner 
(Mr. Berthoud) in his obambers who told 
him about Mr. Walters report, that there¬ 
upon Kalipado Babu asked that time might 
bo given to him, sc that he might inform 
hiB client and the Deputy Commissioner 
accordingly gave him time till the ist 
February 1918. On that very date, 
M., 29th Jauaury 1918, Kalachand was 
informed by wire about this report and the 
grant of time by the i eputy Commissioner. 
Kalipado Sarkar says that on the 31st 
January 1918, be sent Bhudeb Babu to 
Kalachand s place at Bagdigi to bring 
Rs. 15,060 aDd on the 1st February 1918, 
he saw the Deputy Commissioner again 
and as up to that time be had received no 
intimatiou, either from Bhudeb or from 
Kaiaobaod, he asked tor a day s further 
postponement and the Deputy Commis¬ 
sioner was pleased to graut it. It appears 
that on receipt ol this information, Kala- 
chaDd despatched a sum of R- 9,000 direct 
to the Deputy Commissioner in Government 
currency notes b> means of five registered 
iD6ured covers and on the 1st hebruary he 
sent a telegram to the Deputy Commis¬ 
sioner, which ib marked as Exhibit 19, in¬ 
timating the despatch oi the sum of 
Rs. 9,000 by insured post and stating that 
R6. 2,U00 bad already been deposited and 
that the balance would iollow immediately. 
Babu Kalipado carkar states teat he 
received a telegram irom Bhudeb on the 
evenmg of the 1st or the morning ol the 

2nd February 1918. On the 2nd February 


he saw Mr. Berthoud and told him that 
R$ 9,000 had already been sent to him by 
registered insured post and that Bhudeb 
was coming with the balance of Rs. 6,000 
and he requested him to take it. He says 
that he had made arrangements with cer¬ 
tain bankers of Hazaribagh to raise the 
money and that be and the banker were 
waiting with the money in the outer 
verandah of the Deputy Commissioner’s 
chambers The Deputy Commissioner, how¬ 
ever, refused to accept the sum Rs. 0,000 
from Kalipado Babu. The Deputy Com¬ 
missioner also told him that he would 
reiuse the insured covers as they did not 
contain the full amount of Rs. 15,000 and 
as they were addressed to him instead of 
to the manager. On the 2nd of February, 
the Deputy Commissioner passed the fol¬ 
lowing order, a copy of which is marked 
Exhibit Q: 

“The dme within wbioh Babu Kalaohand 
Cbrtkravarti was to deposit ha 1ft, '100 has ex- 
pi ed several day* ago t»ud tbe moDey has not 
been paid. Fie has Riven endless trouble to the 
e-iute and I do not thiak be will be a satiafaotory 
le<s*e. The m ney will dow not be acoepied. 
Manager is at liberty to make other proposals." 

On the 4bh February, however, a peti¬ 
tion appears to have been tiled, on behalf of 
Kalachand, through Babu Bhudeb Sarkar 
bufore the * eputy Commissioner stating 
that Rs. 9,000 bad already been remitted 
in five insured registered covers and thab 
he had brought Rs. 6,000 in cash on that 
date and Lie prayed for Dave to deposit the 
amount. This application was rejected by 
Mr. Berthoud with the following order: 

“ l h*ve received no money so far aud the 
term for deposit has long expired. 1 deoline to 
accept any money now." 

It appears that the insured covers were 
received alder this order was passed by tbe 
Deputy Commissioner who refused to take 
the m. Against this order ot the Deputy 
Commissioner, Kalachand went up before 
the v ommissioner of tbe Division who 
alter caiiing lor a report from the Deputy 
Commissioner, ultimately rojeoted the appli¬ 
cation under letter dated tbe 8th March 
1918 ^Exhibit D), to the Deputy Commis¬ 
sioner of Hazaribagh. Kalachand preferred 
an appeal before the Board nt Revenue and 
the Board also rejected his application by 
a resolution, dated the I5ch June 1918 
^Exhibit U), wbioh has led to the institu¬ 
tion of the present suit. 
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Now, the first point raised in this appeal 
is whether there was a concluded ooatract 
so as to be biuding upon tho defendant and 
of which specific performance can be 
decreed by the Court. It has been con¬ 
tended by the learned counsel for the 
appellant that the conti aot wap concluded 
on the 20th November l'U7, by the 
acceptance of the terms sanctioned by the 
Court of Wards as evidenced by the letter, 
Exhibit 13, and that this concluded contract 
is capable of being specifically enforced. 
Had the matter rested there, there would 
have been a good deal oi force in this 
contention The learned Subordinate Judge 
has, however, found that even on the 20t,h 
November 1917, there was no concluded 
contract. He refers to the correspondence 
which parsed between the Manager, tho 
Deputy Commissioner and the Board oi 
Revenue, and has come to the conclusion 
that the only point settled by the ourt oi 
Wards, without whoso sanction no leaso 
could have been ex cute i by the manager, 
was the period of tho lease to be entered jo 
the draft, lea^e to be attached to the pros¬ 
pecting license. The correspondence, set out 
in detail above, does lend a good deal of 
support to tins conclusion. It had been 
stated by the Commissioner in this letter 
to the Secretary to the Board o! R *v- Due 
that the only point upon which the opinion 
of the Board was sought was the period oi' 
the draft lease. No doubt, or.her uorma, 
as regards the prospecting license and as 
regards tho draft lease being on lines of the 
Bokhara and Ramgarh lease wore aiso set 
out in the letter, but then at ti e end oi 
the letter the Commissioner distinctly 
wrote that on receipt ot the Board s order 
a draft prospecting license and a draft 
agreement lor a mining ieaso would bo 
submitted to the Board 1 vide CommiS' 
sioner’s letter, dated the iOtb June 1917, 
Exhibit 8j Again tho Secretary to the 
B^ard of R;venue in bis reply, dated the 
16Gb July, 1917 (Exhibit 9h refeis to tho 
Commissioner’s letter oi the I0tb June 
1917, 

* in wkiob. you agk for the board's orders to 
the period for wh. oh lea-e may be promi-ed to Bat u 
Kalaotiaod Ch*uravarti in iho cir-di lease to be 
annexed to the prnspeo icg licec-e for which La 
has applied for coal ever certaiu villages apper¬ 
taining to tbo Hamgarb Wards Estate." 

Thie quotation from the letter of the 
Secretary dearly shows that the only 
matter which the Board of Revenue did 


conpider was the period for whioh tho lease 
was to be promised and nothing oJse. No 
reference is mado in this letter to the terms 
of tho prospecting lioonso and there is 
nothing in this letter from whioh it can ha 
said shat the other terms of the proposed 
contract were considered by the Board. The 
fact that the final sanction of the contract 
was not to be made until the draft pro¬ 
specting license arid dralt mining lease 
were submitted to the Commissioner is 
clear from the mr-mo. of the Commis¬ 
sioner. dated the 30th July 1917, forward¬ 
ing copy of tho Board'?, letter to the Deputy 
C ommissioner, id which a request is made 
to send a draft prospecting license aud 
a draft agreement jor the minmg lease. 
Stress has been laid by the learned couooel 
for the appellant oq the manager’s letter, 
dated the 10th August 1917, to Kalaohand 
Cbakravarti wherein the manager states 
that the Board of Revenue had sanctioned 
the period o! the lease to be lor 60 years 
and ho pays that this period had been 
fixed by the Board oi Revenue. 

44 10 the W'lok proposal wan submitted 

for sauctioa. " 


lb is are tied that this letter clearly shows 
that it was not only the period ot the lease 
but tho whole proposal including the terms 
oi tho prospecting license and tho other 
terms as regards the miuing lease whioh 
had been rebmiGteJ to the Board and 
sanctioned by it. it has further been oon- 
ficuocd that a p a matter of fact the Com¬ 
missioner, who was under the Jaw authorized 
to sanction the grant 0 f Uises, had ap¬ 
prove J of all tho terms and the only term 

upon which he was indoubt was the period 
of the lease and ho wanted the opinion 
oi the Board ot Revenue upon that point 
only; arid it was not necessary that the 
sanction oi tho Board of Revenue should 
be obtained a? regards the other terms. 
But the whole tenor of the correspondence 
goes clearly to show that tbo Court of 
Wards authorities had no desire to con¬ 
clude the contract without the final sanction 
ot the Board ol Revenue and that the dralt 
iic- nse and lease had to be submitted to 
the Board for sanction. The power given 
to the Commissioner, under ruie lb ol the 
rules named by the Court ol Wards under 
section 70 ot the Court oi Wards act, to 
eanobion leaser is a power which may or 
may not be exercised by him. He may, if he 
chooses, sanction the grant of a license anu 
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lease without reference to the Board; but 
if he does not choose to exercise that power, 
there is nothing in law to compel him to 
do so, and from the whole tenor of the 
correspondence in the case it seems to be 
dear that the Commissioner had no 
intention to exercise that power and 
he wanted to refer the matter to the 
Board for final sanobion on all the points 
involved in the oonbraofe. That this was the 
practice in the case of previous licenses 
and leases is evident from the fact that in 
the case of grant of leases of coal mines 
and mica mines, the sanction of the Board 
of Revenue had been invariably obtained. 
In the letter (Exhibit 10) the manager was 
no doubt under the impression that the 
whole proposal had been submitted before 
the Board of Revenue for sanction and 
assuming that the manager’s view was 
correct, it is necessary to see whether the 
sanction given U sufficient to entitle the 
plaiotiff to a specific performance of the 
alleged contraob. As I -ave said, had the 
matter rested as evidenced by the letter of 
the 20th November 1917 (Exhibit 13), 
there would have been a great deal of force 
in the contention of the appellant but the 
subsequent events go olearly to show that 
neither party understood that the contraob 
was completed on that date. It is olear 
from the subsequent correspondence set 
out in detail above that each party thought 
that the negotiation was still open and 
that new matters, which had never been 
before tho Board of Revenue or the 
Commissioner, oould be introduced. When 
the draft lease and license were sent to the 
legal advisors of Kalachand and to Kala- 
chand himself, they oame forward with 
three very material points which were never 
before the Court of Wards authorities. 
Those points related to material terms to 
be settled between the parties. They 
were : first, as regards tho payment of the 
renb or fee for the prospeoting license 
for two years in advance. As i have said 
above, it was insisted upon by the manager 
that the whole of the prospeoting fee 
ghould be paid in advance aod this was 
accepted by Kalachand, but alter the 20th 
November 1917, and after the receipt of 
the dratt license, Kalachand and his legal 
advisors came forward with th6 objection 
that only a quarter of bho prospecting fee 
ought to be paid in. advance and the remain¬ 
ing three-quarters could be paid some¬ 
time after the execution of the license. 


The second term was as regards the duration 
of the lioense. It had been distinctly 
settled between the parties that the license 
was to be for two years, but a new pro¬ 
posal was brought forward in the con¬ 
ference of the 6bh January 1918, that the 
lioense should be for two y ears, with an 
option to extend for one year more. The 
third berm was as regards the option to 
take a mining lease and a proposal was 
brought forward that one month after the 
date of registration of the prospecting 
lioense, Kalachand had to take a lease of 
600 high as of coal land and pay the salami 
for the same on the date of the registra¬ 
tion of the mining lease, and he further 
agreed bo take a minimum area of 600 
big has during the period of the prospeoting 
license. That these were material berms 
varying the original terms as settled bet¬ 
ween the parties there can be no doubt 
and, in fact, it is admitted by Babu 
Kalipado Sarkar, plaintiff's legal advisor in 
charge of this matter, that these berms 
were “ major terms." Whether the terms 
are major or minor does not very much 
vary the situation. What has to be seen 
is whether auy term had to be settled yet 
and was nob settled on the 20bh November, 
1917. If any term had to be settled, it 
cannot be said that there was a concluded 
oontraot on that date. A3 1 have said, 
Babu Kalipado Sarkar admits that other 
terms had to be settled, from which it 
follows that the matter was still subject 
bo negotiation and bo settlement. 

Reliance has been placed by the learned 
Counsel for the appellant upon the case of 
Gu<ab Singh v. Gokhul Das (l) as an 
authority for the proposition that it was 
nob necessary that the draft lioense and 
lease to be executed by the manager should 
be submitted to the Court of Wards autho¬ 
rities for their sanction, nor that the sanc¬ 
tion should be to the precise terms of the 
iioense and lease. The judgment in that 
ease, however, has no application to the 
facts of the present oase. What happened 
there was, that the Deputy Commissioner 
of Hoshangabad in the Central Provinces 
had assumed charge, as a Court of Wards, of 
the estate of a joint Hindu family governed 
by the Mita-kshara school of Hindu 
Law. As such Court of Wards, the Deputy 

(1) (1913) 40 Cal- 781=40 1. A. 117=17 G. L. 
J. 619=17 G. .Y. N. 918=15 Bom. L. R. 613= 
(1913) M. W. N. 542=i4 a . L. T 56=25 M. L. J- 
179*19 I. C. 621=9- iS. L. R. 117 (P. 0-)- 
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CommisBiooer made a proposal to the Com¬ 
missioner to raise a loau for bhe liquidation 
of the debts due from the estate. One of the 
proposals was to borrow from the plaintiff 
in that suit a sum sufficient to liquidate 
the then indebtedness ot the family on the 
seourity of a mortgage of the ancestral 
property. The proposal was sanctioned by 
the Commissioner in hie letter, dated the 
28th January 1891. The mortgage in suit 
in that case was executed by the Deputy 
Commissioner for a sum of Rs. 1,20,000 
hypothecating to the plaintiff-mortgagee 
the right, titlo and interest of the joint 
family' in the property. The mortgage 
money was to be repaid with interest by 
annual instalments extending over mom 
than twenty years. It appears, duriug the 
two years i892 and 1893, t'ie Court of 
Wards paid to the mortgagees Rs. 16,000 
only and since then no other instalments 
had been paid. The Court of Wards 
found it impossible to pay the balance 
of the mortgage or any other instal¬ 
ments or interest, and on the 10th 
December 1901, the plaintiff called upon 
the Court of Wards either to put them in 
possession of the mortgaged property or to 
pay the sums due under the mortgage 
aooording to the stipulations contained in 
bhe boud. On the 13th March 1903, the 
Deputy Commissioner of Ilosbangabai, 
who was the Court of Wards, gave the 
plaintiff notion that the rel uquisnment of 
bhe management of the estate by the Court 
of Wards had been sane ioned and ottered 
to make over to them the mortgaged por¬ 
tion of the estate in full eabisiaotion of the 
olaima with all outstanding rental arrears 
and debts, except the cultivating rights in 
sir land which were bo be reserved for bhe 
maintenance of the wards The offer which 
was, however, not in compliance with bhe 
terms of the contract, was declined by bhe 
plaintiff and the Court of Wards reiiu- 
quished the superintendence of the estate 
without payment to the mortgagees 
Thereupon bhe suit was brought by the 
mortgagees to enforce the mortgage. One 
of the objections taken in defence in 
that oase was that the mortgage was 
void because the previous sanction to it 
of bhe Chief Commissioner had not been 
obtained as required by section 18 of the 
Central Provinoes Court of Wards Act 
(Act XVII of 1885). Their Lordsnips of 
bhe Judioial Committee on a consideration 
of the faobs of that oase and especially the 


letter, dated the 28bh January 1891, 
referred to above, were of opinion that it 
must be inferred from that letter that bhe 
Chief Commissioner had given his sanction 
to the proposal that bhe Court of Wards 
should mortgage bhe property of bhe family 
in order bo raise a sum sufficient for the 
liquidation of the indebtedness. Their 
Lordships observed, that it was not in 
their opinion necessary, uuder section 18 of 
Act XVI1 o! 1885 that the actual mortgage 
to be made by the Court of Wards should 
be submitted to the Chief Commissioner for 

his sanction ; nor was it necessary that the 
Court of Wards should have his sanction 
to the precise terms of the mortgage. The 
sanot’on, which was to be inferred from the 
letter of the 28th January 1891, empowered 
the Court of Wards bo mortgage the pro¬ 
perty under section 18 of Aot XVII of 
1885. In accordance with this sanction, a 
mortgage bad actually been executed and a 
6um ot R*. 1,20,00) had actually been ad¬ 
vanced by the plaintiff and applied towards 
the discharge of the indebtnoss of bhe family. 
In bhe present case, the circumstances are 
such that no inference can be drawn that 
the term* of the proposed license and lease 
were finally sanctioned by the Court oJ 
Wards. No doubt, if the mam details had 
been settled and sanctioned by the Court 
of Wards, the mere drawing up of a formal 
deed would nob render the contr&ob void 
for want of submission of the draft deed 
betoie execution ; but in bhe present case 
we find that very material terms never 
obtained the sanction of the Court of 
Wards, 


Reliance has further been plaoed by the 
learned counsel for the appellaut upon the 

case of Rim Kauai Singh Deb Darpashaha 
v. Mathews n (2). That was a suit fora 
declaration that a patni leaee granted by the 
manager under the Chofca Nagpur Enoum- 
bered Estates Act (VI of 1876) was ultra 
vires and void for want of sanction of the 
Commissioner a* required by section 17 0 f 
the Aot. It was established by the evi¬ 
dence in that oase that all bhe essential 
particulars had been sanctioned by the 
Comm'ssioner and their Lordships observed 
that bhe main elements of the transaction 
being settled and the amount of the 
premium arranged what remained bo be 


(2) lui5i 42 Cal. 1039=4 i l A. 9. = 19 O W 
N. 58.1=17 M. Tj T . 87 7=|-| \. L. J 5 4=21* 

& h J 44C — 17 Bom - L - R 449=30 I. C. 55=2 L 
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done wag to have tbe actual deed drawn 
up and executed ; and that their Lordships 
were of opinion “ that when it is affirma¬ 
tively established that a transaction itself, 
in all its essential particulars, has obtained 
tbe sanction of tbe Commissioner, and 
when it is requisite that the transaction be 
carried into effect by the preparation of 
the appropriate deeds, a challenge merely 
on the ground that the document ultimate¬ 
ly prepared had not been submitted for 
sanction, cannot be sustained. In adminis¬ 
trative and departmental action it must 
necessarily be tbe case that formal details 
may have to bo entered upon in order to 
carry into practical effect, and put into 
legal shape, the airaogemenfc to which 
sanction was adhibited.” In the present 
case the evidence adduced shows that the 
essential details of the contract had not 
been sanot'on6d. No doubt the terms of 
the prospecting license had to all intents 
and purposes and in all. its esseutial parti¬ 
culars been sanctioned^' by the Commis¬ 
sioner; but bad ho not even sanctioned all 
the essential points as regards the dralt 
lease and he expressly stated in his letter 
that the draft license had to ho submitted 
to him and bv him to the Board ot Re¬ 
venue for sanction. Wnero by a written 
agreement the defendant agreed with the 
plaintiff to take the lease of a bouse lor a 
certain berm at a certain rent subject to 
the preparation and approval of a formal 
conti act ” and do other contract was 
ever entered into between the parties, it 
was held by Sir George Jesse), M. R., that 
there was no dual agreement ot whioh 
specific performance could he enforced 
against the defendant [1 Vvnn v. Bull f3)J. 
The principles underlying cases of this olass 
were thus laid down by the Master ot the 
Ro'ls: “I take it the principle is clear. If 
in the case <»f a propos'd sale or lease of an 
estate, two persons agree to all the te r m3 
and say, ‘We will have the terms put into 
form,’ then all the terms being put into 
writing and agreed to, there is a contract. 

'* If two persons ogreo in writing that 
up bo a certain point the terms shall be 
tbe terms of the oontraob, bub that b'no 
minor terms shall be submitted to a soli¬ 
citor, and shall be such as are approved of 
by him, then there is no contract, because 
all the terms have not been settled.” In 
the present case them can be no doubt on 

t3) (1877-78) 7 Ch. D. *9=47 L. J. Ch. 139 
=26 W. R. 230. 


a reference to the correspondence that the] 
inte tion of the parties was bhab the god-1 
tract would not be a coDclude'l oontraob] 
until the draft license and lease had been 
submitted before the Commissioner a n d 
the Board of Revenue and sanctioned by 
them. 

In this view of the case, l agree with the 
learned ^Subordinate Judge that there was 
no concluded contract in the present case 
which is capable of specific performance 
This finding is sufficient for the disposal of 
tbe appeal, but a number of other points 
have also been raised and it is desirable 
that I should express my opinion upon 
these points also. 

It has been argued that the sanction of 
the Commissioner to the terms submitted 
to him by the manager waB a sufficient 
sanction as provided by the law aod that 
the want of lormal sanction by the Board 
of Revenue did not render tbe contract 
void. No doubt, rule 15 of the rules framed 
by the Court of Wards under section 70 of 
the Court of Wards Act gives power to the 
Commissioner to sanction leases and for 
the purpose of granting leases by the 
Court of Wards on behalf of the estate 
under its superintendence a sanction sc 
granted by the Commissioner would mak< 
the oontract valid. But the evidence 
produced in the present case shows 
that in this particular estate all leases were 
sanctioned by the Board of Revenue before 
execution Although the Commissioner 
had the power to grant the sanction there 
was nothing in law bo prevent him from 
refusing to exercise that power. It has 
been admitted by the witnesses examined 
on behalf of the plaintiff that it h»s been 
the invariable practice in this estate to 
obtain the sanot-ion of the Board o< Reve¬ 
nue, and if the Commissioner, although 
possessing the power to grant the sanction, 
refused bo do so aod iusisbed on sanction 
be ng obtained from bho Board of Revenue 
there can he no valid oontraob without suet 
sanction of the Board of Revenue. I 
agree with the learned Subordinate Judge, 
that in the present case the alleged con¬ 
tract was void for want of sanction of the 
Board of Revenue. 

It has next been contended that having 
regard to the circumstances of the case it 
must be held that there was an implied 
sanction by the Board of Revenue to all the 
terms forming the conbr^oh and stress has 
been laid upon the fact that the manager 
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in his letter to Kalaohand bad stated that 
the whole proposal had been submitted to 
the Board of Revenue. The opinion of the 
manager seems clearly to be erroneous. 
There oan be no doubt that the only mat¬ 
ter referred to the Board of Revenue by 
the Commissioner was the question as re¬ 
gards the period for which the proposed lease 
was to be executed in oase the licensee 
desired to take a lease after prospeobing 
the lands. It has been very vehemently 
argued that the Board could not sanction 
the period of the lease without being apprai¬ 
sed of all the other terms of the proposed 
contract. No doubt the other terms of 
the proposed contract were set out in the 
letter of the Commissioner to the Board of 
Revenue, and in sanctioning the period of 60 
years, the Board had beforo it the other 
terms proposed by the parties. But the 
letter of the Secretary to the Board of 
Revenue to the Commissioner dearly shows 
that the only point referred to the Board 
was the consideration of the period of the 
lease; and having regard to the fact that in 
the same letter in which the Commis¬ 
sioner set out the terms and asked for the 
opinion of the Board as regards the poriod 
of the lease, he had also stated that on 
reoeipt of the Board's order a draft pro¬ 
specting license and a dralt agreement for 
a mining lease would be submitted, the only 
reasonable conclusion that can bo drawn is 
that the Board did not apply its mind to all 
the terms of the proposed oontraot. It has 
been argued by the learned Counsel for tho 
appellant that the object of submitting the 
dralb to the Board was only for the purpose 
of keeping it on the record in the Board , 
bub I am unable to understand why, if the 
intention was that the deed of license aud 
lease should be submitted bo the Board only 
as a formal matter to be placed on the re- 
oord, a oopy of the finally executed license 
and lease was not thought fib bo be sub¬ 
mitted to the Board instead of ti e draft 
license and tho lease. The fact that the 
draft of the two documents was intended 
to be submitted and not the copies of the 
deeds finally executed by tho manager, 
goes clearly to show that the inteution of 
the parties waB that tho final deed would 
not be executed until the drafts had been 
submitted bo tho Board and had received 
their sanction. I agree with the learned 
Subordinate Judge that there was nob even 
an implied sanction by the Board of Reve¬ 
nue in the present oase. 
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lb has next been argued»bhab thoro was 
a concluded coutract on tho 20bh of Novem¬ 
ber 1917, and that the subsequent terms 
settled in the conference on tho 3rd and 
tho 6th of January 1918, wore forced 
upon the plaintiffs by Mr. Walter aDd 
may be left out of consideration alogetlier, 
and tho concluded contract as evidenced by 
tho letter of the 20th November 1917, 

should be specifically enforced. I have 
already held that there was no oonoluded 
contract on the 20th November 1917; both 
parties thought that the matter was still 
open bo negotiation. In fact more mate¬ 
rial berms had according to the plaintiff to 
be settled, aud upon the evidence on the 
record the learned Subordinate Judge was 
fully justified in his conclusion that there 
was no concluded contract on the 20bh 
November 1917, which could he specific¬ 
ally enforced. 

Assuming, for the sake of argument, 
that the contraot evidenced by the letter 
of the 20th of November 1917, was a 
concluded contract, it is contended by Mr. 
Pugh for the defendant that the con¬ 
tract was bad on account of uncertainty. 
There was nothing in the contract 
bo show from what time the license or the 
lease was to commence. Tho date of com¬ 
mencement of the lease is a material term 
in a contract for grant of a lease, and il 
this does not appear in tho contract either 
by express terms or by inierence the con¬ 
tract is inoomp'ota (vide Fry on Speoifio 
Performance, 6th edition, section 378). No 
date wan fixed in tho original proposal as 
submitted by tho manager to the Commis¬ 
sioner on tho 18 th May 1917, and we do 
not find any trace of any date for com¬ 
mencement of tho license or the lease 
having been fixed in any of the documents 
until we come to the note of the con¬ 
ference held on the 3rd of January 
1918, when it is for the first time 
stated that the prospecting license was to 
oommenoo from the date of the registra¬ 
tion thereof. The appellant, however, does 
not rely upon this settlement in the con¬ 
ference of the 3rd of January 1918; his 
case is that} the contract v/as concluded on 
the 20th November 1917, and id is the 
specific performance of this contract which 
is sought to be enforced. But up to tho 
20th November 1917, we find absolutely 
no trace anywhere of the date of the 
commencement of the lease having been 
fixed. There is no date for commence- 
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meat of tbe lease bo be found in tbe note 
of tbe manager to tbe Deputy Commis¬ 
sioner, dated tbe 5th May 19 L7, nor in the 
letter of the manager to the Deputy 
Commissioner, dated the 18th May 1917, 
nor in the Board’s sanction conveyed in the 
letter of the Secretary to the Board of 
Revenue to the Commissioner, dated the 
lfith July 1917, nor even in the letter, 
dated the 20bh November 1917 (Exhibit 
13), which is the Bheet anchor of the plain- 
lifl's case. I am therefore of opinion that 
ihe contract of the 20bh of November is 
'□capable of specific performance for wanb 
)f a date of commencement of the lease. 

Then up to the 20th November 1917, we 
ind that the area of which the lease was 
30 be taken had not also been fixed ; it was 
for the first time fixed in tbe oonferenoe 
held on the 6th -of January 19IS. There¬ 
fore, these two material defeots in the 
alleged contract of the 20th o( November 
1917, render the said contract incapable of 
specific performance. 

It has next been contended by Mr. Pugh 
that the contract sought bo he enforced is 
a contract to execute another contract bet¬ 
ween the parties for the prospeoting lioonso 
and is in effect a mere contract to execute 
the final leaso, and reliance has been placed 

I m'Pon Hatz Feldt Wildenbun; v. Alexander 
4) which has been referred to in Seth 
riukumchand v. Baja Ram Bahadur Singh 
'5). There is some force in this contention. 
The prospecting license is merely ancillary 
to the mining lease and a draft of the lease 
is invariably annexed to the license. In 
effect, the license is merely a contract to 
execute the lease, if and when the licensee 
requires it to bo executed. If this is so, 
t-jhen tbe contract sought to he enforced, viz., 
bo grant the license, is not a oonbraot 
which is enforceable in law, beoause the 
law does not recognize a conbraot to enter 
|into a contract. 

The next point for consideration is whe¬ 
ther time was of the esseuce of the contract 
and if so, was this berm complied with. 
The defendant’s plea on this point is con¬ 
tained in paragraph 9 of the written 
statement, where it is stated that the pay¬ 
ment of Ra. 15,000 within the time was 
an essential part of the contract, that tbo 
estate was suffering daily lose as it could not 

(4) (1912) 1 Ch. *84r=i05 L T. 434=81 Li* J. 
Ch. 184. 

(6) (1919) 4 Pat. L. J. 680=53 I. O. 833= 

(1919) T. H 0. C. 305, 


entertain or dispose of other applications, 
and that the plaintiff having failed to make 
the deposit within the promised time, he is 
not entitled to the specific performance of 
the agreement. In paragraph 13 of the 
plaint, the plaintiff states that on the 6th 
of January 1918, the plaintiff and his 
pleader having interviewed the manager, 
the memo of the 3rd of January was 
superseded by a memo, of the 6th of 
January in which, among other matters, it 
was stated that Rs. 15,000 was to be paid 
on the I6tih January 1918, and the balance 
to be paid on the date of registration which 
was bo be completed within two months, 
and within one month from the date of 
registration of the license, plaintiff was to 
take a mining lease of 600 bighas of ooal 
lands on payment of salami , and also a 
minimum area of 600 bighas during the 
prospecting period, and it was understood 
that the draft with modified details would 
be submitted to the plaintiff and approved 
by him at least nine days before the pay¬ 
ment. In paragranh 14, it is stated that as 
the modified draft was given to the plain¬ 
tiff’s pleader, on the 19th January 1918, 
and approved by him on that dabe, no 
money could be deposited on the 16th Janu¬ 
ary I91r\ There is, therefore, an admission 
by the plaintiff that the contract was to be 
completed within nine days of the approval 
of the draft and the dralt having been ap¬ 
proved by the plaintiff's pleader on the 
19th January 1918, nine days from that 
date, i.e. t 28th January 1918, would be 
the time within whioh tbe Ra. 15,000 was 
to be paid ; bub the plaintiff assorts in para¬ 
graph 15 of the plaint that he did nob 
receive the draft or any information there¬ 
of until the 22nd of January 1918, and he 
wants the time to be computed from the 
22ud ol January l9l8, which wouid bake 
us to the 3l6t of January 1918. Ibis 
contended on behalf of the defendant that 
the Dine days’ time should be calculated 
from the I9bh January 1918, and the same 
having expired on the 28th of January and 
no payment having been made, there was 
a breach of oonbraot and specific perfor¬ 
mance of it cannot be enforced. The 

learned Subordinate Judge has held that 
time was of the essence of the conbraot 
and Kalacband did make default in com¬ 
plying with the time limit imposed for 
the performance of the contract. Now, 
on examining the correspondence and the 
evidenoe on the record, it is quite clear 
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that there was no limit as regards 
time fixed between the parties ap to 
the 20th of November 1917. The time 
limit insisted upon by the defendant was 
that imposed, for the first time, in the con¬ 
ference held on the 3rd and then on the 
6th of January 1918. It will be remem¬ 
bered that the plaintiff carefully avoids 
the terms settled on those two dates. His 
oase is that the coutraoh was complete on 
the 20bh November. As regards the terms 
fixed on the 3rd and 6bh of January 1918, 
the plaintiff's case is that they were forced 
upon him by the manager. Be that as it 
may, it is nobody’s case that they ever 
reoeived the sanction of the Court of Wards, 
and as the manager had no authority to 
conolude the contract embodying those 
berms without such sanction, thos3 terma 
cannot be treated as part of the con¬ 
tract. It is, therefore, clear that in the 
oontraob set up by the plaintiff there 
was no time-limit fixed at any time 
and therefore, there is no impediment in 
the way of the plaintiff obtaining specific 
performance of the contract alleged to have 
been completed on the 20bh of November 
1917, on the ground of any default as 
regards the time limit. The suit, therefore, 
cannot be defeated on this ground. The 
learned Subordinate Judge has, however, 
considered in detail tho terms fixed on tbo 
3rd and the fifch of January 19i8, and has 
come to the conclusion that the time limit 
of nine days was an essential term in the 
oontraob and that no money having been 
paid in accordance with that berm within 
the time limited by the contraot there wa 3 
a default which would disentitle the plain¬ 
tiff from getting speoiffc performance. As 1 
have said, it is not neoesaary to consider in 
the present case whether the timo limit 
fixed on the 3rd and 6th of January was an 
essential berm in the contract. But, even 
assuming that the contract, to be enforoed, 
is that concluded on the 6th of January and 
in that contract nine days’ time was an es¬ 
sential part of the contract, 1 am not in¬ 
clined to 1 hold thab the default made by the 
plaintiff would disentitle him to relief in 
the present case. Having regard to the 
circumstances of the oase, to the long period 
for which the negotiations had been going 
on, to the fact that the plaintiff was not to 
blame for tho delay up to tho 20bh of 
November 1917, and to the fact that the 
final draft was approved by bis pleader on 
the 19th January 1918, and that tho 


plaintiff himself did not receive intimation 
thereof until tho 22nd of January, and 
that when information was given to his 
pleader that the manager had reported to 
the Deputy Commissioner to cancel the 
negotiations on the ground that no payment 
had been mado within tho time fixed on 
the Gbh of January 1J 1 M , and tho pleader 
approached the Deputy Commissioner for 
extension of timo. tho Deputy Commis¬ 
sioner had extended it up to the 2nd of 
February 1918, and that the money was 
aotually tenderel on tho 1th of February 
19i8, I am inclined to hold that there is 
nothing in the circumstances of the 
present case which would make it in¬ 
equitable to molify tho said term and 
to grant specific perfoimance. Having 
regard to all tbo o’rcumstanoes of tho pro- 
sent oas8 1 am of opinion that tho delay 
of a few days in making the payment will 
not, in the present case, disentitle tho plain¬ 
tiff bo spec fic relief simply on the ground 
that time was of the essence of tho con¬ 
tract and that the term as regards the 
time Hurt had not been complied with, I 
therefore hold, that if the plaintiff had been 
entitled to specific performance of the con¬ 
traot, his failure to pa\ ube money until 
the 4th of Feoruary 1918, wout 1 uob dis¬ 
entitle him to a decree for specific perfor¬ 
mance. 

Tho next point for consideration is 
whether the Court of Wards or the 
manager was competent in iaw to enter 
into an agreement to grant a prospeobing 
license and mining lease. It has been com 
tended on bebaif of the defend mb that no 
power is given by tbo Statute to the Court 
of Wards bo ontor into agreements to 
grant leases : the power conferred by the 
statute is simply to grant leases and not 
to enter into an agreement to granb 
leases and therefore the Court of Wards 
had no power under the law to enter 
into an executory oontraob to granb a 
lease, and that even if a oontraob had been 
entered into in the present case, by tbe 
Lourt of Waros, suoh a oontraob was void 
as being beyond the powers of the Court 
of Wards, and thab no olaim for speoiGo 
performance can be based on tho foot ot 
3 U3Q an agreement. The learned Subordinate 
Judge has given effeot to this contention 
of the defendant. He has relied on general 
princplea as regards powers conferred by 
Statutes and has referred to the case of 
-Seth Hukum Chand v. Raja Ram Bahadui 
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Singh (5) where it has been held thab bhe 
power to grant lease given to bhe manager 
by section 17 of the Chota Nagpur 
Encumbered Kstates Aot (1876) does not, 
apart from section 18 \h) enaoted in 1909, 
inolude the power to enter into an executory 
oontraot to grant a lease. He has also 
referred to Farwell on Powers, pages 394 
and 395 (3rd edition), and has held that 
the Court of "Wards is a creature of 
Statute and it can only have suoh powers 
as are expressly or impliedly vested in it by 
the Aot to which it owes its existence. As 
regards bhe general proposition of law that 
where power is conferred upon any indivi¬ 
dual or any statutory body by an aot of 
legislature, such power must be oonfined 
strictly to that conferred by the Statute 
there can be no doubt; but on a oareful con¬ 
sideration of the various provisions of the 
Court of Wards Aot, I am unable to hold 
thab the Court of Wards bad no power to 
enter into an executory contract. Sec¬ 
tion 14 gives bhe Court general powers to 
do all things requisite for the proper care 
and management of the property which the 
Court may take or retain obarge of under 
the Aot. It gives him all the powers 
which the proprietor of any suoh property, 
if not disqualified, might do for its oare 
and management. Seotion 15 provides for 
the exercise of those general powers either 
by the Court itself, or through other 
officers or other persons to whom it may 
delegate these powers. Seotion 13 gives 
the Court a dear authority to sanction 
the giving of leases of farms aud the 
power to direct the doing of all such other 
aotfl as it may judge to be most for the 
benefit of the property and the advantage 
of the ward. Now, entoring into oontraotB 
is one of the powers which a proprietor 
of immoveable property unquestionably 
possesses. If all the powers possessed by the 
proprietor are conferred upon the Court), 
I fail to understand why the power to 
enter in to a oontraot in relation to that 
property should be considered to have been 
withheld by the legislature from the Court 
of Wards. If suoh power be considered to 
have been withheld, circumstances may 
arise when the power to grant leases will 
become absolutely nugatory. Indeed, the 
case under consideration furnishes an 
illustration in point. Ibis dear from the 
evidence in this case, that leases of coal 
lands are always preceded by a license for 
prospecting and search for coal \ it would 


be impossible to granb a mining lease for the 
purpose of raising coal without, in the first 
instarce, giving a lioeDse to prospeot and 
search of ooal. It has been the invariable 
practice in this estate to grant prospecting 
licenses to searoh for coal and to annex to 
such license a draft of the mining lease to 
be executed on behalf of the estate in oase 
the licensee wishes to take a mining lease. 
All such prospecting licenses with draft 
leases attaohed thereto are in the nature 
of oontraofcs to grant a lease, and if it be 
held thab power to enter into a contract is 
not given by the Statute to the Court of 
Wards, it must necessarily be held that no 
lease for mining purposes oan be granted 
by the Court of Wards in the present case. 
No doubt the Court of Wards is a creature 
of the Statute and its powers must be 
limited to those conferred by the Statute, 
but the powers so conferred by the statute 
must be reasonably oonstrued so as to 
make those powers available to the Court 
and be suoh as to enable the Court to 
effectively manage the estate under its 
obarge. Upon a consideration of the 
various provisions of the Court of Wards 
Aot, I am clearly of opinion that the 
power bo enter into an agreement to grant 
leases has been conferred by the Statute 
upon bhe Court of Wards. No doubt, it 
is not always essential to bhe proper ex¬ 
ercise of a power to grant a lease that the 
bhe lessor should also have the power to 

enter into a oontraot to lease : but no hard 
and fast rule oan be laid down so as to be 
applicable to every case which may oome 
up for consideration by the Court. The 
judgment of a Division Bench of this Court 
in Seth Hukum Chand v. Baja Bam Baha¬ 
dur Singh (5) proceeded on the construc¬ 
tion of the provisions of the Chota Nagpur 
Euoumbered Estates Aot, the provisions 
whereof are not in all respects similar to 
those contained in bhe Court of Wards Aot. 
Seotion 17 of the Encumbered Estates Aot 
does nob contain general terms giving 
general powers as those contained in sec¬ 
tions 14, 15 and 18 of the Court of 
Wards Act, and indeed bhe fact that the 
legislature thought it necessary to amend 
the Chota Nagpur Encumbered Estates Aot 
by inserting therein a new seotion [sec¬ 
tion 18 (6)] in the year 1909 giving speoi6o 
power to the manager bo enter into agree¬ 
ments, goes to show that no such power was 
conferred upon the manager before the en¬ 
actment of 1909. The oase of Seth Hukum 
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Chand v. Raja Ram Bahadur Singh (5) 
i§, therefore, not of muob assistance in the 
present case. It has been contended by 
Mr. Chakravarti for the appellant that 
the view expressed by this Court in Seth 
Bukum Chand v. Baja Ban Bahadur Singh 
(5) has not been approved by the Privy 
Council in the appeal against the judgment 
of this Court in that oase, Bulcum Chand v. 
Bam Bahadur Singh (6). No doubt their 
Lordships of the Judicial Committee did 
not refer to this point in their decision and 
they disposed of the appeal on other points; 
but that does not show that the decision 
of this Court, upoa the construction of 
section 17 of the Chota Nagpur Encum¬ 
bered Estates Act, was either disapproved 
of or dissented from. However, as 
I have said, that decision does not 
affect the decision of the present case 
whioh rests on the construction of a 
different Statute, the provisions whereof 
are not at all similar to those contained 
in the Chota Nagpur Eooucnbered Estates 
Act. I am, therefore, of opinion that the 
Court of Wards and the manager, with the 
sanction of the Court of Wards, had power 
to enter into the agreement to grant the 
lease. 

It has next been contended by the res¬ 
pondent that the term of the prospecting 
lioense, as settled in the’ oontraot set up by 
the plaintiff, has already expired and that 
the Court will not decree specific perform¬ 
ance of a oontraot the period whereof has 
already expired. In this connection ail 
that is necessary to say is that in the con¬ 
tract set up by the plaintiff no period for 
the commencement of the license or the 
lease had been fixed and therefore it can¬ 
not be said that the term has expired. It 
has been contended by Mr. Chakravarti 
that what has to be 89en is whether, on 
the date when the action was oommenoed 
and the plaint was filed, the term had expired 
or not. Assuming that the term of the 
lioense was two years from 20th Novem¬ 
ber 1917, it is clear that in the present 
oase the period of two years had not expired 
on the date the present suit was oom¬ 
menoed, bub at the time the judgment was 
delivered by the Subordinate Judge and now 
that the judgment is being delivered by 
this Courb, the berm has expired. The 

(6) 1924 P 0. 166=3 Pat. 626=51 l. A ‘203 = 
8 4 M. Tj. T 336=47 M. L. J. 562=(1924) M. W. 
N. 71C=6 Pat. L. T. 689 = 22 A. L. J. 986=6 L. 
K. P. C. 190 IP. C.). 


learned Subordinate Judge bolds that 
as a general rule the Courb will not 
grant ppeoifio performance of an expired 
contract. The learned counsel for the 
appellant relies upon the case of Qilbey v. 
Cossey (7). That oase, however, is distin¬ 
guishable from the facts of the present 
case. The facts of that oase were that 
the plaintiff agreed to let the defendant a 
cottage and farm for the term of seven 
years from 29th September 1904, bub no 
lease was ever executed. The defendant 
entered into possession under the agree¬ 
ment in 1907 and thereafter, with the 
plaintiff’s consent asssigned his interests 
in the agreement and the premises. In 
June 1911, the defendant was in arrear 
with the rent aud before the expiration 
of the term, the plaintiff commenced 
an action in the High Court to recover 
fcbe amount due. This action was heard 
in October 1911, i.e. % after the expiration 
of the term when the learned Judge 
gave judgment for the plaintiff. The defen¬ 
dant appealed against the deoree and it was 
contended on his behalf that the agreement 
under which the defendant was in occupa¬ 
tion of the premises was not a lease bub 
only an agreement for one, and that being 
so, the plaintiff oould only succeed if specific 
performance of that agreement oould have 
been granted at the time when the action 
was heard, and that that being so, no 
specific performance would have been 
granted and that consequently the plaintiff 
was not entitled to maintain an action for 
rent due under it. The Courb held that there 
was nob a good demise of the premises 
on account of a formal defect by reason 
of the fact that it was not under seal : 
it was simply an agreement under the 
hands of the parties bub it was capable of 
being turned into a good demise by reason 
of the doctrine of equity by whioh a right 
would be founded upon it bo get an order 
for the specifio performance of the agree¬ 
ment, that; is to say that the parties should 
execute it and then it would be a good 
lease for seven years. Darling, J., referred 
to the contention of the learned counsel 
for the appellant that it was impossible 
that speoific performance of the agreement 
oould bo ordered by the Court after the 
expiration of the agreement itself, and 
observed as follows : “ Speaking frankly, I 
have no doubt that the Courb of Chancery 


(7) (1912) 106 T. 607=66 S. J 363. 
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would Dot have granted specific perfor¬ 
mance in the present case, but l tnink that 
the basis upon which the specific perfor¬ 
mance would be grafted has been altered in 
later times," Then his Lordship observes : 

At one time it was Baid in the Court 
of Chancery that there oould not be a 
deoree for speoifio performance of an 
agreement from year to year upon the 
ground that it was inconceivable that a 
case could be beard within a twelve-month. 
That idea, however, has now been given up 
and the Court would make euoh an order 
before a tenancy of this kind would have 
expired." In the oase before his Lordship 
this term had expired on the date of judg¬ 
ment and therefore he proceeded to consi¬ 
der as to wbat should be the proper form of 
the decree and the principle upon which 
that deoree should be based. His Lord- 
ship referred to the doctrine laid down in 
Walsh v. Lonsdale (8) where Sir George 
fessel, M R., said : “ There is only one 
ourb and the equity rules prevail in it. 
The tenant holds under an agreement for 
a lease. He holds, therefore under the 
terms of equity, as If a lease bad been 
granted." RelyiDg on this doctrine his 
Lordship observed : “ If the landlord is to 
be regarded here as if the lease had been 
granted, it is perfectly plain that be must 
have the same rights as if it had been, and 
we must look at this case as if a lease had 
been actually granted." His Lordship then 
proceeded to consider that if the lease was 
to be considered as actually granted, at 
what date it was to be put, and he held 
that it must be taken to have been granted 
at the date of the agreement for the lease. 
If that was eo, then clearly the plaintiff 
was entitled to the rent. The decree 
made in the oase was for rent and not for 
specific performance of the contract. 
Their Lordehips had to do some violence 
to the principle that no specific performance 
oould be decreed of an expired contract, and 
they had to invoke the doctrine of Walsh 
v. Lonsdale (8), and to treat the agree¬ 
ment as a concluded contract and to 
deoree the arrears of rent. Had the action 
been one for specific periormance and not 
one for recovery of rent of the land of 
whioh the defendant had already been in 
occupation, I am nob sure that the Court 
would have decreed speoifio performance of 


(8) (1882) 21 Ch. D. 9=52 L. J. Oh. 2=46 h. T. 
858=31 W. B. 109. 


the agreement. I agree with the learned 
Subordinate Judge that no speoifio per¬ 
formance of the oontraob of the prospecting 
license could be decreed in the present 
case as the two years’ period fixed thereby 
bad already expired. 

The next point for consideration is whe¬ 
ther, under the peculiar oiroumstanoes of 
the present case, the Court will deoree 
specifio performance. Having regard to 
the faot that it is in the discretion of the 
Court to do so, the learned Subordinate 
Judge has come to the conclusion that it 
would not be exercising a sound discretion 
to allow the defendant specific performance 
of the oontraob. It is not necessary to 
discuss the point in detail. Had the 
other points been found in favour of the 
plaintiff, I would nob have hesitated to 
deoree specific performance on this ground. 
The minor plaintiff is represented, in this 
aotion, by his uncle who is also a plain¬ 
tiff in his own right and it must be pre¬ 
sumed that he knows his own interest 
better than the Court is in a position to 
judge of it. If he thinks that it would 
be beneficial for him as well for the minor- 
piaintiff to enforce specific performance, 

I would not stand in hisi way on mere 
possibilities and hold that it would not be 
proper to allow him to enter into a specula¬ 
tive adventure. 

The next point for consideration is 
whether the alleged oontraot can be 
specifically enforced against the defendant 
No. 1 who is aleo an infant. The learned 
Subordinate Judge has found that no 
speoifio performance can be decreed against 
the infant. Here also I am unable to 
agree with him. The infant defendant here 
is represented by the Court of Wards and 
the Court of Wards has, under the Statute 
all the powers and all the liabilities whioh 
can be exercised or incurred by the dis¬ 
qualified proprietor had he been in a 
position to enter into the agreement. I 
would nob therefore refuse specifio perform¬ 
ance on the ground that the defendant is 
an infant. 

As regards the points raised by the issues 
Nos. 11, 18 and 22, it is not necessary to 
enter into any discussion thereof. The 
learned Subordinate Judge has decided 
these issues in favour of the plaintiff and 
I agree with him in his deoieion. 

As regards the contention of the defend¬ 
ant that the Court will nob compel the mana¬ 
ger of the Ramgarh estate toexecute a lease 
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infavour of tbe plaintiff when the Board of 
Revenue has refused to sanotion it, and the 
Board has not been made a party to the 
suit, I am of opinion that there is no sub¬ 
stance therein. All suits against the Court 
of Wards must be brought against the 
manager who represents the Court of 
Wards, and the fact that the Board of 
Revenue had on appeal by the plaintiff re¬ 
fused to order the manager to execute the 
lease, will not prevent the Court from 
deoreeing speoifio performance if it was 
otherwise satisfied that speciho performance 
'should be deoreed. 

The only other point which need be con¬ 
sidered is as regards the deposit of Rs. 2,000 
made by Kalachand on the 22nd Deoember 
1916, as a preliminary security in anticipa¬ 
tion of the sanction. This was a deposit 
without any prejudice and I see no reason 
why the plaintiff should not be e ititled to 
a refund of this deposit. Mr. Pugh, who 
appears for the defendant-respondent, 
frankly admits that he has no objection to 
a decree being made for a refund of this 
sum of money. Having regard to the 
fact that t e money is lying in the hands 
of the manager under the Court of Wards 
sinoe December 1916, I am of opinion that 
the plaintiff is entitled to a reasonable 
interest upon this sum. 

The result is that I would vary the 
decree of the Court below in so far that I 
would make a decree in favour of the plain¬ 
tiff entitling him to a refund of Rs. 2.000 
from the defendant with interest thereon 
at 12 per cent, per annum from the 22ud 
Deoember 1916, up to date of realization. 
In other respects, the decree of the Court 
below is affirmed and the appeal is dis¬ 
missed with costs. 

Jwala Prasad, J. —i agree. 

Decree varied. 
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Ross, J. 

Munshi Mander and others —Petitioners 

v. 

Karu Mander —Opposite Party. 

Criminal Rev. No. 37 of 1924, deoided 
on l 4 th February 1924, from an ord«*r of 
tbe Diat. Mag., Bhagalpur, dated 8th Janu¬ 
ary 1924. 

*(a) Criminal Pro. Code , S. 437 — Order oj com¬ 
mitment by the District Magistrate — High Court 
oan revise both on point oj law and facts. 


f An order of commitment pa a ned by the Difltrlot 
Magistrate oan be revised by tho H’gh Hourt on 
poiots of law as well as of Dots. [P. 280, O. 2.] 

*(b ) Criminal Pro. Code, S. 209— Preliminary 
enquiry in a case triable by a Court oj Sessions is 
not without jurisdiction—Commitment is not proper 
on unreliable evidence and improbable case. 

A Magistrate holding a preliminary enquiry 
should not oommit. a person for trial if he is of 
opinion that notwithstanding direot evidence, the 
evi ence is unreliable and the oa^e is improbable 
and a preliminary enquiry made by him in a 
oase triable by Sessions Court is not beyond his 
jurisdiction if he examined the credibility of the 
testimony. [P. 280, C. f 2.] 

Jayasiual , S. ill. Gupta , M. L. Bannerji x 
and M. N. Lai —for Petitioner. 

G. C. Pal —for Opposite Party. 

Judgment.-— This is an application by 
Munshi Mander and seven others against 
an order of the District Magistrate of 
Bhagalpur. dated the 8th of January 1924, 
setting aside an order passed by the Sub- 
Divisional Magistrate of Madhipura on the 
30bh of Novembor 1922. discharging the 
petitioners under section 209 of the Crimi¬ 
nal Procedure Code in a oase under sec¬ 
tions 148 and 304 of the Indian Peual Code 
which had been brought against them. The 
Disfcriot Magistrate by the order complained 
against, has remanded the oase to the Sub- 
Divisional Magistrate with a direction that 
he should take additional evidence regar¬ 
ding possession of the disputed land and 
commit the case to the Court of Session 
under sections 148 and 304 of the Indian 
Penal Code. 

It appears that on the 13bh of July 
1 G 22, a riot oocurred at Mauza Barhaiya 
out of which two counter cases arose, in¬ 
formation being lodged before the Police 
by both sides on the 14th. One case was 
instituted by Karu Mander, the opposite 
party to the present application against 
Munshi Mander and other petitioners, and 
tho other oase was brought by one Ramphal 
Gangota a/ainst Ramhishun Singh and 
others. Karu Mander’s information was 
first investigated with the result that the 
aooused in his case were discharged on the 
30th of November 1922. An application 
was then made on behalf of Kara Mander 
to tho District Magistrate of Bhagalpur 
against the order of discharge and that 
application was rejected on the 6th of 
January I9a3. Karu Mander then made 
an application bo the High Court where it 
was held that the Magistrate was right in 
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refusing to interfere at that stage ; and it 
was observed that after the case which was 
then proceeding had been tried, the question 
of reviving the present case could, if neces¬ 
sary, be taken up. There the matter rested, 
until after the disposal of the counter-case 
which ended in the’ acquittal of the accused 
on the 8th of October 1923. On the 17th 
of November, thi District Magistrate was 
again moved against the order of discharge 
in Karu Mander’s cape with the result that 
he passed the order now under considera¬ 
tion. His grounds for this order are that 
“ the accused in the counter case having 
been acquitted and it having emerged from 
that trial that there is evidence to show 
that Karu Mander was in possession of the 
disputed land, that the removal of the crops 
was the occasion of the riot and that the 
riot occurred in the neighbourhood of the 
disputed land, it appears to me that there 
is a prima facie case against Munshi 
Mander and others,” 

The learned Counsel for the petitioners 
contended that the District Magistrate had 
no jurisdiction to pass the order because he 
had already passed an order refusing to 
interfere with the discharge of the peti¬ 
tioners ; also, that he had no jurisdiction to 
direct the Sub-Divisional Magistrate to take 
further evidence and commit the case to 
the Court of Session. He could either 
make or direot a further enquiry or order a 
commitment for trial, but he could not do 
both ; and while ordering the Magistrate to 
take further evidence, he at the same time 
fettered his discretion. Further, it was 
contended that the whole case had been 
before the Court, that the witnesses for the 
prosecution had been fully examined and 
oross-examined and their evidence had been 
exhaustively dealt with by the Sub-Divisio¬ 
nal Magistrate, and there was no ground 
for directing a commitment. 

1 do not propose to discuss the question 
of jurisdiction although it is not olear to 
my mind how, after the Magistrate had 
once refused an application against an order 
of discharge, he could subsequently grant 
it. The form of the order does not appear to 
be proper, bub the principal objection is on 
the merits of the case. The learned Vakil 
for the opposite party relied upon the deci¬ 
sion in Sheobux Ham v. Emperor [ 1) and 
contended that the test for a commitment 
was laid down in that case ; and that judged 

( 1 ) (1906) 9 0 W. N. 9-29= 2 Cr. L. J. 534. 


by this test there ought to be a commitment 
in the present case. It was argued that 
the Committing Magistrate could only sift 
the evidence with a view to seeing whether 
a prima facie case was made out or not, and 
not to judge guilt or innocence. Now the 
question that was under consideration in 
Sheobux Earns case (L) was whether there 
was any evidence on which to go to a Jury. 
If there was none, then that was a ground 
of law on which a commitment could be 
quashed. The question in the present oase 
is entirely different; it is, whether on the 
evidence reoorded by the Magistrate, a com¬ 
mitment should be ordered aud whether 
the commitment which has been ordered 
under section 437 of the new Criminal 
Procedure Code should stand. This was 
precisely the question which arose in Rash 
Behary Lai Manual v. Emperor (2) where 
it was held that “ the High Court has full 
jurisdiction under section 437 of the Cri¬ 
minal Procedure Code to revise a commit 
ment order made under section 436 on 
points of law as well as facts.” The lear¬ 
ned Judges 6here observed as follows : 
“The District Magistrate has based his con¬ 
clusion on the assumption of the truthful¬ 
ness of the witnesses for the purposes of 
the preliminary enquiry before commit¬ 
ment, but in dealing with the evidence he 
had to consider whether a prima facie oase 
had been made out and to perform, in the 
position of an appellate Court, as nearly 
the same duties as the Magistrate who had 
held the preliminary enquiry. It has been 
repeatedly held by the Superior Courts in 
India that the Magistrate holding a preli 
minary enquiry would nob exceed his juris 
diction if he examines the credibility ol 
testimony and should nob commit a persoD 
for trial in bbo Sessions Court if he be ol 
opinion that, notwithstanding direot evi 
denco, the oase is improbable and the evi 
denco unreliable.” This decision was fol¬ 
lowed in Tinkouri v. Emperor (3). 

Brefly, Karu Mandor’s complaint was . 
that he was in possession of 26 bighas of 
land partly on his own behalf and partly 
through bataidars , aud that the accused 
had come to this land and looted the 
makai ; the counter oase was that the riot 
had taken place, not on this laud, but at a 
Kamab house some distance off. Before 

\2» (1 ; 07) 12 G W. N 117=6 C. L. J. 760=-> 

Or. L. J 4O'*. 

(3) 11920) 1 Pat. L. T. 153=65 1. C. 600=21 
Or. L. J. ‘329. 
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the learned Sab-Divisional Magistrate, the 
prosecution witnessed were cross-examined 
and in hi* judgment their evidence was 
dealt with with the utmost care and full - 
It was found that the bataidarx were 
fictitious and on the evidence as presented 
to the Magistrate, it would be difficult to 
arrive at any other conclusion. The Magis¬ 
trate al«o came to a finding adverse to 
Karu Mander’s possession of the land itsolf. 
He also found the evidence of the looting 
of the crop unreliable and the statements 
of the witnesses as to the details of the 
occurrence materially different from their 
statements before the polioe. Ho found 
that the evidence before the police showed 
signs of an occurrence at the Karnab house 
and on the field olose to it, and not on the 
field alleged by Karu Mandor as the place 
of occurrence. He also gave weight to the 
faob that the proseoubion had refused to 
prove a dying declaration or to examine 
the Doobor who had recorded it or the at¬ 
testing witnesses who were present in the 
Court. He commented unfavourably on 
the fact, that four important witnesses 
were not called hy the prosecution which 
bad applied to the Court to examine them 
as Court, witnesses. "When this was refused, 
one of the witnesses was examined bv the 
prosecution and his evidence supported the 
defence. Now, it seems to me, that the 
Magistrate has given sound and sufficient 
reasons for not committing the accused for 
trial, and T can find nothing in the judg¬ 
ment or the oharge to the Jury of the 
learned Sessions Judge in trying the coun¬ 
ter case, which affects his order. So far as 
the opinion of the learned Judge i* con¬ 
cerned, it seems to have been that the 
scene of occurrence was not the field alleged 
by Karu Mander but the neighbourhood 
of the Kamat house. The fact that Karu 
Mander may have been in possession 
of some part of the land which ho alleged 
to he the soene of occurrence has 
no material hearing on the question, and 
the fact that the accused in the counter 
ca=e were given the benefit of the doubt is 
in itself no reason for interfering, with the 
order of discharge. The Rub-Divisional 
Magistrate went into the case with great 
care and his ar<*u merits which, in my 
opinion, justified him in refusing to commit, 
have in no wav been met in the order 
under consideration. 

In my opinion, this is cob a case in 
whioh a prima facie case bas been made 
1926 P/35 


out. I would, therefore, set aside the 
order of the District Magistrate and restore 
the order of the Sub-Divisional Magistrate 
discharging the petitioners and quash fur- 
ther proceedings. 

Order set aside. 
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Dawson Miller, 0. J. and 
Mulliok, J. 

Saiyid Ali Imam — Petitioner 

v. 

Kino-Emperor —Opposite party. 

Mis. Judicial Case No. fi8 of 1924, deci¬ 
ded on llbb November 1924. 

*'iai Income Tax Act. ,9. 4 ft*— Money due to 
afipostep from Native Stnt “ and paid by beino 
credited to hie account in a bink in that State but 
afterward* transferred to his account with another 
branch of the earn* bank in British India is not 
received in British India. 

An assessee wa- appointed to a salaried root in 
a Native Sta f e for five year* fthough without anv 
contractor agreement) and w°.= allowed to redgn 
before the expiry of five vc:ir= and was granted an 
honorarium in a lump onm, panel to the Hilary 
which he would have dr-wn had he «arvod for 
the whole five ve~>r«>. Accordingly. the Imperial 
Bank branch in the Native State wa* instructed 
to arrange to pay the sum to th« aaseo'ee through 
their branch at Patna, to wh*ch place the f»ca*qqp e 
had returned a’tcr resigning hw appointment, 
and to taka a formal acknowledgment 'mm him. 
The Ageot of the Imperial Rank fn the Native 
State wroto to the Agent of th* Patna branch of 
the Pa^k enclosing duplicate receipts to he signed 
bv the aa^e^oce nr.d requesting him to pav the 
amount to the a^e^cpn and return the receipts 
signed in duplicate. The Pa^na branch sert the 
reo»?pt* to the a=se**ee requesting him to sign 
and return tb* °ame. The receipts were in the fol¬ 
lowing form: “Received from the Tmoerial Rank of 

India the sum of.being the amount nlaeed at 

mv disposal bv the Imperial Rank of Tndia at. 

fthe Native State)." The receipt® were duW signed 
bv the as-e^oo\vho ocolrwed f hem with a letter to 
the Patna branch of the Rank requesting them to 
instruct the branch in the Native State to place 
the money to his oredit, at that branch until fur¬ 
ther inductions ^n the <nmo dav, the Patna 
branch wrote the Native State b-a-ch forwarding 
a copy of the letter received requesting t>K mn^v 
to he placed to ‘he a*3ca<=rcL credit with the 
Na^’vo Qtate branch of the Rank. Thev add'd in 
that letter that no entry had h»eo pa^ed at 
. a* na. About a fortnight lstp r> t.hp ^aenj.-ap wrotp 
-he Vreot of the impend P*nk of India at the 
Native ^tat-e. to transfer the balance staodiog to 
his oredit, at thei- branch to hn account with the 
Pa*na brarch. The Native Sta^e branch instructed 
the Patna branoh to place the sum in question to 

the assossoe’s credit in Patca/which was accord¬ 
ingly done. 
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Jjpld: that the sum was reoeived by the asseg. 
pee. in the Native State, outside British Tndia, 
and so S. 4 (1) was not applicable. fP. 2«4, 0. 2 ] 

(b) Income Tax Act. S. 4 (D-Receipt refers to 
first occasion on which recipient got money under 

control . . , , . 0 . 

The receipt of the income referred to in S 4 

must, rofer to the first occasion upon whioh the 

recipient got the money under bis own control. 

[P. 284, 0. 1.1 

<o) Evidence—Receipt is evidence but not conclu¬ 
sive evtdencc of receipt of money. 

The written acknowledgment of receipt is un¬ 
doubtedly evidence of the fact that the money 
has been received, but it is not oonolua ve. 

[P. 284, 0. 2.] 

K. P . Jayaswal —for Petitioner. 

L. N. Singha -for Crown. 

Dawson Miller. C. J.-Tbe matter 

comes before us on a reference(made by 
bbe Commissioner of Income Tax 
seotion 66 (V) of the Income Tax 
The question for our derision, as stated ny 

the Commissioner, is 

1 “ Whether, whan an aa-eafea w.!. appointed to 

L aalarlad oo°k far fiva v eR r* 'thingh without any 

oontr.ok or aqraemant' anrl wav allowe 

before the arnirv of five year, an^ « ™ 

honorarium in a lump .nm “nnal ko thaj'alary 

which he would have drawn > o t0 

the whole five vears, this sum 
taxation.*’ 

The question thus stated in somewhat 
general terms must be answered with re- 
ferenoe to the particular faobs found in 
the case. Two points were argued on 
behalf of the assossee, first, that the sum 
so paid was not salary within the meaning 
of section 7 fl) of the Income Tax Act, 
1922, and, secondly, if tins should be deci¬ 
ded against him. that the sum which was 
directed bv the employer to bo paid to the 
assessee through the Patna branch of the 
Imperial Bank of Tndia, hut was first paid 
to the Hyderabad branch of that Bank and 
from there transferred to the assessee s 
account at Patna is to he regarded as having 
been received at Hyderabad a no not in 
British Tndia Tt will he convenient to 

deal with the second point first. 

The a«sessee. Sir Ali Imam, according to 
the faots found, was offered and aooepted 
the post of President, of the Bxecutive 
Council of H. P. H. the Nizam of Hydera¬ 
bad for five vear* on a salary of R«. 'BUU 
per month. His employment began on the 

20 August 1919. After serving for iurt 
over three years, namely, on the 4th bep- 


tember 1922, he resigned his offioe; Hi§ 
resignation was accepted and he made over 
charge of his office on September 6th, 1922 
to his successor. Subsequently, on the same 
dav, the Nizam issued a Firman in the 
following words :— 

*• An owing to certain reasons. Sir Ali Imam ha9 
asked to be relieved of hi3 duties, I have accepted 
his resignation. T take this occasion to express 
my appreciation o! the loyal devotion with wbioh 
be has performed the duties of his high office 
during the past three years.” 

He then directs Sir Faridoon Mulk to act 
as his successor until permanent arrange¬ 
ments are made for filling up the appoint¬ 
ment. The document then continues as 
follows : 

“I also hereby order that payment Phould be 
made to Sir Ali Imam, through the Imperial Bank 
of India, of tbe honorarium at the rate of seven 
thousand B. G- rupees per mensem due to him 
for the two years whioh will remain to be com¬ 
pleted out of his term of office of five years and a 
formal receipt obtained.'* 

Then follow certain directions as to 
minor arrangements connected with the 
President’s offioe, whioh are not material, 
and the document ends thus : 

*• Ordered that this my Firman be read out 
by Sir Faridoon Mulk on Thnrsdav, the 14th of 
the present month of Moharram, in the Executive 
Council in the presence of the Members, and that 
it should be published immediately by Notifi¬ 
cation in Jarida Extraordinary." 

On the evening of the 6th Septem¬ 
ber, Sir AH Imam left Hyderabad for 
Patna where h9 arrived a day or two 
later. On the 8th September, the 
Finance Member of the Nizam s Go¬ 
vernment asked the Agent of the 
Hyderabad branoh of the Imperial Bank 
to arrange to pay the sum in question, 
which amounted to Rs. 1,63,333*5-4 to Sir 
All Irnan through their Patna branoh and 
to take a formal acknowledgment from 
him. On the 9th September, the Agent of 
the Hvderabad branch wrote to the Agent 
of the Patna branch of the Bank enclosing 
duplicate receipts to be signed by bir All 
Imam and requesting him to pay the 
amount nsmed to bir Ali Imam and return 
blip receipts signed in duplicate. On the 
13feh September, the Patna branch sent the 
receipts to Sir Ali Imam who was at that 
time in Patna requesting him to sign and 
return the same. The reoeipts were in 
the following form : 

“ received from the Imperial Bank of Tndia 
the sum of rupees one lac sixty three thousand 
three hundred and thirty three, annas five and 
pies four only, being amount placed at mj 
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disposal by Imperial Back of India, Hyderabad, 
1'eooan, under instructions lrom the Finance 
Member, H. E H. the Nizam’s Government, tuU 
their lettor .so tbb, dated Hth September 192J. 
being my pay lor the uncxpirtd portion of my 
term." 

The receipt* were duly signed by Sir AH 
Imam, who on the 16th September enclosed 
them with a letter to the Patna branch of 
the Bank, requesting them to instruct the 
Hyderabad branch to plaoe the money to 
his oredib at the Hyderabad branch until 
further instructions. On the same day 
the Patna branch wrote to Hyderabad 
forwarding a oopy of the letter received 
requesting the money to be placed to the 
aesessee’s credit with the Hyderabad 
branoh of the Bank. They added in beat 
letter that no entry bad been passed at the 
Patna branch, which I take to mean that 
the money had nob been credited to Sir AH 
Imam by any book entry ab the Patna 
branoh. About a torbuignt later, on the 
30th September 1922, sir Ali Inmai wrote 
to the Agent of the Imperial Bank of India 
ab Hyderabad to transfer the balance stand¬ 
ing to his oredib at their branoh to his ac¬ 
count with the- Patna branch. On the 
4th October, the Hyderabad branch in¬ 
structed the Patna branoh to plaoe the 
sum in question to Sir Ali imam s credit 
in PatDa, which was accordingly done, it 
is conoeded by the Government Pleader on 
behalf ol the Commissioner of Income Tax 
that saiariQB earned by a British subjeoc 
outside British India are not ordinarily 
chargeable under the Indian Income Tax 
Act and it is not contended that the income 
earned by Sir All imam as President ot the 
.Nizam a Executive Gounod belore his 
resignation was taxable. Sec. 1 cf the Act 
which limits the area to which the Act ap¬ 
plies provides in sub-sec. (2) as lollows : — 

44 It extends to tho whole of BtiLish India-, 
ioolndiug British baiuohistan and the ^ontbal 
Parganas, and applies also, within the dominions 
ol 1 daces and Chief* in India in alliance with 
liis Majesty, to British subjects in those domin¬ 
ions who are in the stiv.ee of the Government of 
India or ol a looal authority estab.iphed m the 
exeioise of the powers of the Governor-^Veneral-in- 
CouuojI m that behalf, and to all other servants 
ol iiis ..lajeety in those dominions " 

It appears therefore that although the 
Act extends to certain clashes of persons 
within the dominions of the ruling Princes 
and Chiefs in India, the asseseee was not 
one of the persons named in the sub-sec¬ 
tion. He was neither in the service of the 
Government of India or of the local autho¬ 


rity there mentioned nor was he a servant 
of Ilia Majesty in those dominions. It was 
the opinion, however, of the Commissioner 
of Income Tax that, in the circumstances 
which I have already referred to, the sum 
in question must bo taken as having been 
received by the aseessee in British India 
within the meaning of seo. 4 (1) of the Act. 
That section provides as follows : 

14 Save as heremaHer provided, ibis Act ahull 
apply to all income, proiit* or gums a-i described 
or comprised in see. 6, frem whatever source deriv¬ 
ed, aeoruiLg, or arirdcg, or received in British 
India, or deemed under the provis'ons cf this Act 
fco aooruo, or arise, or to to reooived in British 
India." 

There are two cases and only two refer¬ 
red go in cii) auG where profits received out¬ 
side British India are deemed to have been 
received in British India. The tirst appears 
in see. 1 12J and relates to the profits and 
gains of a bueineee aooruing without British 
Ionia to a person resident within, where 
such profits or gains are brought in within 
three years ol itoeipt. The second appears 
in seo. 1L which provides that proteeeional 
fees paid in any part ot India to a person 
ordinarily resident in British Hdia shall be 
deemed to be professional earnings which 
are taxable under seo. 6. Neither of these 
provisions apply to the present case, nor 
was it so contended. The sum in question 
in the present oase was neither the prohts 
oi a business nor professional fees. The 
question lor determination, therelore, is 
whether in the circumstances stated the 
sum in question can be said to have been 
received in British India within the mea¬ 
ning of sec. 4, sub-eeo. U). It should be 
rtated, as would appear from the corres¬ 
pondence which has been printed with the 
record, and indeed it is not disputed, that 
at ail material times the assessee as well as 
the Nizam had an account with the Hydera¬ 
bad branch of the Imperial Bank ot India 
although tins lact is not specifically men¬ 
tioned in the statement ol the case, lne 
opinion of the Commissioner of lnoome 
Tax is expressed thus : 

“ J n my opinion the sum is taxable because it 
was itully received by the asse^see iu Britibh 
iuem on bej-LemLec it tb. ihe imbruetions oi the 
t iLatce Mem bee show the intern ion ol the em¬ 
ployer and the asses^ee'a acknowledgment, signed 
at i iiiL.ii, CciiS'iitutfcB a receipt in British India, 
ihe obtet ol his instructions ol oeptember 16th 
was to tiuLEfer the amount baok to Hyderabad ; 
it be had not given the6e instructions, the amount 
would clearly have remained at Patna." 
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This passage quoted from the oase sub¬ 
mitted ie merely an expression of opinion. 
It is not conclusive as a finding of fact. The 
fact found in the earlier part of the case is 
that the sum was first paid to the Hyderabad 
branch and from there transferred to the 
assessee s account at the Patna branch. 
The question for our decision is as to the 
meaning which should be given to the word 
received” in sec. 4 of the Aot and it is 
still open to us to consider that ques¬ 
tion, notwithstanding that in the opinion 
of the Income Tax Commissioner the' 
money was received in British India on 
September 16th. Ib is true that the money 
was eventually received by the asses3ee in 
British India in the sense that it was 
transferred from bis account at Hyderabad 
to his aooount at Patna, but the receipt of 
the income referred bo in seo. 4, must, in 
my opinion, refer to the first occasion 
upon which the recipient got the money 
under his own control. This question was 
considered by the Full Bench of the Lahore 
High Court in 1922, [see Sunder Das v. 
Crown (1)], where it was held, under the 
Income Tax Act of 191b, seo. 3, sub-sec, U)» 
that income earned and received in British 
Baluohiaban (which at that time was 
exempt from the operation of the Aot 
except as bo salaries paid by Government) 
and subsequently brought into or transmit¬ 
ted into the Punjab was not liable to be 
assessed to income-tax not having been 
received in the Punjab within the meaning 
of sub-sec. (1) of sec. 3 of the Act of 19Id 
which is similar in terms bo seo. 4, sub-seo. 
(1) ot the Aot of 1922. The same view 
was also taken by a iSpeoial Bench of the 
Madras High Court in the following year in 
the oase of Secretary , Board of Revenue v. 
Uipon Press and Sugar Milts Co. (2) where 
the decision of the Lahore High Court was 
approved and followed. I entirely agree 
with the judgment pronounced in those 
oases. 

it remains to consider, however, upon 
the facts stated, at what period of timo did 
the assessee actually receive the money. 
The Commissioner was of opinion that the 
instructions ot the Finance Member of the 
Hyderabad State to the Hyderabad branch 
of the Bank to arrange for payment to the 
assessee through their Patna branch shewed 

U» 1923 Lah. 11=3 hah. 349 (F. B .). 

1923 Alad. 574=46 Mad. 70t>=44 M. L. J. 
6^b=li M. L. W. 584=32 M. L. T- b06=(1923) 
M. W. Ml (F. B.). 


the intention of the employer, but the ques¬ 
tion for determination is not what the 
intention of the employer was but what the 
actual fact is. Incidentally, I may remark 
that it was of no moment to the employer 
whether the money was placed to theasses- 
see’s credit at Hyderabad or at Patna ; but 
the Commissioner further considers that 
the assessee’s acknowledgment signed at 
Patna constitutes a receipt in British India. 
The written acknowledgment of reoeipt is 
undoubtedly evidence of the fact that the 
money has been received, but it is nob 
conclusive. Such receipts are frequently 
demanded before actual payment of the . 
money and there can be no question bhafcj 
in the present instance nothing was 
credited to the assessee in the books of the 
Patna branch of the Bank up to the time 
the acknowledgement was signed on the 
16bh September or at any subsequent time' 
until after the money had been placed at 
the credit of the assessee in his account 
with the Hyderabad branch. The Com¬ 
missioner has expressed the view that the 
effect of the instructions given by the 
assessee to the Patna branch of the Lank 
on the 16th September was to transfer the 

amount back to Hyderabad and that other- 

• 

wise it would have remained at Patna. 
This argument appears to me, with due 
respect to the Commissioner, to be falla-j 
cious. There was nothing to transfer. The 
money had not been paid and no credit’ 
entry in favour of the assessee had been 
made in the books of the Patna branch of 
the Bank, The faot is, that sometime in 
September, the money was first oredited to 
the account of Sir Ail Imam in Hyderabad 
and was subsequently, by a letter dated the 
4bh October, transferred from the branch 
of the Imperial Bank there to the Patna 
branch. In this state of affairs, I have no 
hesitation in finding that the sum in ques¬ 
tion which id is sought to charge waa 
received by the assessee ad Hyderabad 
outside British India and that seo. 4, sub¬ 
sec. (1) of the Aot has no application. 

The further point was also argued by 
the assessee, viz. t that even if Lhe money 
was received at Patna it was nob taxable 
as salary within the meaning of seo. 7 
(1) ot the Act. That section provides as 
follows :—'* The tax shall be payable by 
an assessee under the head salaries in res¬ 
pect of any salary or any wages, any 
annuity, pension or gratuity and any fees, 
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commissions, perquisites or pro&ts re¬ 
ceived by him in lieu of, or iu addition to, 
any salary or wages, whioh are paid by or 
on behalf of Government, a looal authority, 
a Company, or any other puolio body, or 
association, or by or on behalf of any pri¬ 
vate employer.” It was contended on the 
authority of the English oases ot Turner v 
Cuxon 13) and Cowan v. Sepmour (4) and 
the 6ootoh case of Duncan's Trustees v. 
Inland Revenue (5), that voluntary pay¬ 
ments made in circumstances such as the 
present to the holder of an office did nob 
accrue by reason of his office or employ¬ 
ment. These oases were decided under 
the English Income Tax Acts of 1842 and 
1853 in which the wording is nob similar bo 
that of eeo. 7 (1) of the Indian Income Tax 
Aot ot 19*2. The section of the Indian 
Inoome Tax Act is very wide and includes 
fees, commissions, perquisites or prohts 
received in lieu of or in addibiou to any 
salary or wages. Tne question whether 
tho payment made in the present case was 
made as a gratuity in addition to the 
assessee s Balary or was merely in the 
nature of a testimonial or mark ot a'Teobion 
or respect to the recipient raises points of 
some difficulty, but in view of the opinion 
already expressed on the other point it is 
unnoessary bo dt.oide this question, tor 
even assuming, without deciding, that tne 
sum received was salary within the 
meaning oi sec. 7 U) of the Act, it was not 
received in British India within the 
meaning ot seo. 4 (1) and is tmorfore not 
ohargoabie to income-tax. 

The answer to tne question upon which 
our deoision is asked should, in my opinion, 
be in the negative with reference to the 
ittots found in tne oaee. The Petitioner is 
entitled to his costs including the ooats 
incidental to printing the paper-book. The 
hearing fee is assessed at Re. 300. 

Mullick, J.—1 agree, f think the 
A-'eferenoe must be decided in favour of the 
Petitioner on the ground that the income 
was neither received in British India nor 
was such as can bd deemed to have been so 
reoeived. It it be urged that it is sufficient 
that the money was brought into British 
India, the reply is that it is not permissible 
to base an argument on the English Acts 

l3) ( 1888 ) 22 Q 3.160=68 L. J. Q. B. 161= 
60 L. i. 33z=37 W. 11. 254 : o3 J. P. 148. 

U) (1320) 1K.B. 600= - 9 L. J. K. B. 469 = 
1*22 L. T. 460=64 S. J. 259=86 T. U R. 156. 

(5) (1909) & 0. 1212. 


and on tho oa 3 o of Gresham Lift Assurance 
Society , Ltd. v. Bishop (6). Tho Indian Act 
sooma clearly to ooutemplaho that income 
accruing outside British India shall not be 
taxable (I) unless it is received in British 
India or is deemed to accrue, or arise, orito 
be reoeived in British India, or (2) unless it 
constitutes the profits and gains of a 
business received or brought into British 
India, within the meaning of sec. i, cl. (2) 
of the Aot. Whatever the English Law 
may be upon the subjeot, I think the Indian 
Act requires that the income earned by the 
Petitioner at Hyderabad should have been 
actually received in British India and on the 
evidence 1 think it is dear that it was not 
so received ; nor is there any provision in 
the Act, such as seo. li by reason of whioh 
ib can be deemed to have boon reoeived in 
British India. Further not being prohts and 
gains arising lrom a business, ib was not 
sufficient merely to bring tho money after 
receipt. 

With regard to the question whether the 
income was derived from salaries, I agree 
that it is unnecessary to deoide the point. 

Reference answered in the negative. 

(0) (1902) * A. 0.287=71 L J. K. B. 618 -86 

L. r. 6 )1=50 W. R. 6 )3=le T. L. li. 626=4 Tax. 
C*s. a 64=66 j. P. 755. 
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Dawson Miller, G. J. and Foster, J. 

Kesko Prasad Singh —Plaintiff—Appel¬ 
lant 

v. 

Xarayan Dayal and others —Defendants 
—‘Respondents. 

S. A. Nos. 1859 and 1860 of 1921, decided 
on ‘26th June, i924, from the decision of the 
Sub-Judge, Shahabad, dated 19 May 1921. 

(a) Civil Pro. Code, O. 41, r. 62— Dot's uoi apply 
whore the plaintiff whose claim is decreed in part 
appeals wuh rcqardto part not decreed and defend¬ 
ant fiios nt.it her appeal nor cross-objections. 

Rule 33, O. 41 does not apply where a plaintiff 
who-e oUim ia decreed in part, institutes an ap- 
psa) with regard to the part not decreed and the 
defendant preform neither an appeal nor a cross- 
objaotiou. In auoh a case the Lourt of appeal 
has no jurisdiction to outer into tho question 
whether the plaintiff is entitled oc not to any 
decree at all and to dismiss his suit wholesale. 
[P. 267, C. l.j 

(b; Civil Pro. Code, O. 41, r. S3 —Appellate 
Court must not interfere save when justice per¬ 
emptorily requires interference. 
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To enable the Appellate Court, in case itg 
deoisiou interferes with, or modifies, or extends 
the decision oi the lower Court, to give enoect to 
that decision by interfering, it necessary even 
with the rights and liabilities oi those who were 
not in fact appealing from that deoision of the 
trial Court, is the object of O. 41, r.3d. have when 
it is neoessary, in the interests of justice, to give 
efleot to the Appellate Court's deoision by inter¬ 
fering in some way or otb.ec with the rights of 
those parties which are not the subject oi appeal 
before the appellate Court there is no right what¬ 
ever in the Appellatej Court to interfere. 
[P. 237,0.2.] 

L. N. Singh and N. N. Sinha —for 
Appellant. 

P. Dayal —for Respondent. 

Dawson Miller, C. J. —These two ap¬ 
peals arise out of two suits which were in¬ 
stituted by the plaintiff for rent against! the 
tenants of oertam holdings. They wore two 
suujs numbered 1102 and 1107. The ques¬ 
tions arising for determination in both these 
cases are similar. Although the rent oiaimed 
and the area of the holdings is differ- 
ent, the facts in other respects relating to 
both these suits are quite similar and the 
appeals have been beard together. io 
appears from the first suit (oi wlncu alone 
it is necessary to give any details of the 
facts) that there was a bolding consisting 
originally of 9 62 acres, tbe rent lor which 
was Rs. 41-5-6. This bolding was presumed 
to lie within the ambit of Mauza Dumri 
the proprietor of wbiob is the present 
plaintiff, tbe Maharaja of Dumraon. Dur¬ 
ing the survey and settlement proceedings, 
the proprietors of a neigbouring village, 
Sneopur Diara, wbo included tne present 
plaintiff, contended that a portion oi tbe 
land wbiob comprised these two holdings 
was within Sheopur Diara and not within 
Dumri. After a dispute before tbe 
Settlement Authorities, . it was finally 
determined that of tbe 9 62 acres oi the 
holding in question, in tbe first of tbese 
suite 6 94 aores alone were within Yiliago 
Damn the balance being within Sheopur 
Diara. In tbe Survey kkaitun the area ol 
this bolding was recorded as 6^4 aores 
but the old rent of Rs. 41-5-6 was also 
recorded aB the rent oi that holding oitm.- 

larly with regard to the other holding m 
the other suit, the original rent was 
Rs. 34-15-6 and that also was recorded as 
the rent of the diminished holding in Mauza 
Dumri. Tho piainbiff then brought the 
present suit claiming, in the one case 
Rs. 41-5-6, and in tbe other Rs. 34-15-6, 
describing the area of the holdings not as 


the original area but as 6*94 acres in the 
first case and similarly a diminished area 
in the second case. 

The defendants raised various objections 
in bbeir written sfcattmenfcs aDd amongst 
other pleas, they contended that the plaint¬ 
iff had instituted the suit after splitting 
up the holding and that in such circum¬ 
stances it oould not be entertained. By that 
I take it, they meant that it was not permis¬ 
sible to the plaintiff to sue for rent in res¬ 
pect of a portion of the holding only. If he 
sued at ail he must sue for rent for the whole 
holding. The defendants in a latter part of 
their written statement give certain mea¬ 
surements and point out that according to 
the proportionate rate, Rs. 31-5-6 should be 
the rent of the lands whereof rent is de¬ 
manded and they contend that tbe plainbilf 
was not entitled to get any more. They fur¬ 
ther entered a plea of payment which how¬ 
ever, they failed to sustain. Similar pleas 
were aUo raised in tbe oase of the other 
suit. 

When the matter came before the Mun- 
eif be came to tbe conclusion that tbe plain¬ 
tiff in tbe ciroumetanoes which had arisen 
was entitled only to tbe smaller rent, that 
is to say, the rent proportionate to the 
smaller area which still remained within 
Mauza Dumri and he arrived at this oon- 
oiusion upon the finding that there had, in 
fact, been a splitting up of these holdings at 
or about tbe time of the settlement. He 
says alter stating certain facts : It is, 
therefore, clear that portions of the hold¬ 
ings as they stood ju6o before Survey were 
out away in Mauza Sneopur uiara and were 
formed into a separate bolding having no 
connection with the present holdings. In 
these circumstances, he awarded the plantitf 
Iis. 3L-5-6 in the one oase and Rs. 25-1-6 in 
tbe other which in the first case was the 
sum admitted a3 tbe proportionate sum by 
the defendant and in the other case, was a 
sum which he found to be the proper sum 
proportionate to the area of the holding. 

From that deoision the plaintiff appealed 
to the subordinate Judge. The r-unordinate 
Judge, after considering the facts, dismissed 
the appeal, but he went further although 
the defendants had not appealed Irom tbe 
decision of the Muneif which dt-oreed that 
they were liable to pay rent at the smaller 
‘rate, found that the plaintiff bad in fact no 
right to sue for rent in the circumstances 
which had been disclosed and he dismissed 
the oase. The reason apparently why he 
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arrived at the oonolnsion that the plaintiff 
was not entitled to sue in tho form in 
which he did sue was that it had been 
shown that at the time of the suit the 
plaintiff was in faot the sole proprietor, not 
only of Mausa Dumri but also of Mauza 
Sheopnr Diara. He also found that the 
holdings had Dot in faot been split up iu'O 
two. Therefore, it followed in bis view 
that the plaintiff being the sole proprietor 
of tho whole of -the holdings ought to have 
brought his suit for rent in respect of 
the whole of eaoh holding and not merely 
in reepeot of a part. He, therefore, oon- 
siderea that the suit was bad and he dis 

missed iti. 

The only question which we have to de¬ 
termine is whether, in the circumstances 

found, he was entitled under C). 11, r. 33 
of the Civil Procedure Code to pass a 
decree in favour of the respondents who 
had not appealed dismissing the whole of 
the suit. In my opinion O. 41, i 33 
has no application to a case like this. The 
^plaintiff succeeded in that suit in part, 
that is to say, although he claimed a 
higher rent, he in faot succeeded m ob¬ 
taining the smaller rent. He obtained 
a part of that whioh he claimed and that 
was the result of certain (indiums of i-he 
Munsif that the holdings had iu tact been 
split up and that the plaintiff was entitled 
to sue for rent in the one case in respeob of 
a holding of 6*94 acres, and although he 
had claimed a greater rent tuan he was 
entitled to, he was certainly entitled to the 
rent proportionate to that area. liio 
defendants, after that decision was given 
and the decree passed against them, wore 
content and remained satisfied with that 
decree. They made no attempt to appeal 
and even when the plaintiff appealed, they 
entered no c»*o&8 appeal or cross-objection 
and in my opinion, it was not competent to 
itbo learned Judge, when the oulv question 
before him was whether the piaini-iti was 
entitled to the extra rent which had been 

refused him, to enter into the question whe¬ 
ther or not ho was entitled to any r-»: r . il.'S 
matter was not before the learned Judge 
and although the wording of O 41, r. o3 
may be very w.de and give a large dis¬ 
cretion to the Court, it is in my view oltar- 
ly not meant to apply to a ■;< -e nko the 
present. The objeot of that Order is, 
speaking generally, to enable td-e Appellate 
Court where its decision iuteiieieb wich, 
or modifies, or extends the deo : siou of the 


lower Court to give effect to that decision 
by interfering, if necessary, even with the 
rights and liabilities of those who are not 
in faor. appealing from the decision of the 
trial Court. Unless it is necessary in the 
interests of justice to give effect to the 
Appellate Court’s decision by interfering 
in some way or other with the rights of I 
those parties which are not the subject ol 
appeal before us, then it seems to me that 
the Appellate Court has uo right whatever 
to iuberforo. The illustration given to that 
rule is a very good instance of the oases in 
which a Court may well interfere. Again 
in the oaso of Rangam Lai v. Jhandu (l) 
the very question which arises in the pres¬ 
ent case Had to be considered and it was 
decided by the Allahabad High Court that 
the Court in such circumstance had no 
right to interfere uader O. 41, r. 33. 
The headnote is this : “ The plaintiff sued 
the defendant for rent and obtained a 
decree for a portion of his olaim. The 
plaintiff then appealed against the dis¬ 
allowance of the balance of the amount 
claimed (exactly as here) but the defend¬ 
ants submitted to tho decree” (again 
exactly as here) “ and neither filed a 
cross-appeal nor took objections under 
(). 41. r. '22 of the Code of Civil Procedure, 
1903 : Held , that it was not competent to 
the Appellate Court, acting under O. 41, 
r. 33 to interfere with the decree obtained 
by the plaintiff, in so far as it had not been 
challenged by tho defendants” and in sup¬ 
port of that decision tho Court, con¬ 
sisting of the Chief Jusbioe, Mr. Justice 
Banner ji and Mr. Justice Tudball 
referred to tho case of tho Attorney- 
General v. Simpson (2) whioh points 
cub certain principles which ought to 
govern the Court in acting under powers 
conferroi by rule 33. In my opinion that 
case was perfectly properly deoided and it 
seems to me to govern the present oase. I 
think, therefore, that this appeal should be 
decreed with oost3, the decision of the 
learned Suoordicate Judge will be set aside 
and the decree of r.be Munsif will be 
restored. 

Foster, J. —1 agree. 

Appeal accepted. 

(1) (.911) 34 All. 32=11 I. C. 640=3 A. L J. 
Ill 1. 

(2) (l >01 2 Ch. D- 671 = 70 L. J. Ch. 823=17 
T. L. It 768=35 L. T- 325. 
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Dawson Milbfr, C, J. and Kulwant 

Bah ay, J. 

Nancl Lai —Defendant—Appellant 

v 

Dharamdeo Singh and others — Plaintiffs 
—Respondents. 

S. A. No. 1445 of 1921, deoreed on 31st 
July 1923, from a decision of Offig. District 
Judge, Shababad, dated 2nd June 1921. 

• T. P. Act , S. 58— Hypothecation to secure con - 
tingent liability is mortgage . 

The hypothecation of property for the purpose of 
securing a future liability to pay the mortgage 
money in case the mortgagee should be deprived 
of possession of the mortgaged property, amounts 
to a mortgage, beoause a mortgage can be created 
for the discharge of a contingent liability. 

T. N. Sahai —for Appellant. 

Parmeshwar Layal —for Respondents. 

Dawson Miller, C. J.— This is an 
appeal on behalf of Nand Lai Mukhtar, the 
first defendant in the suit, against a deci¬ 
sion of the officiating District Judge of 
Sbahabad, affirming a decree of the Subor¬ 
dinate Judge of Arrab. 

The suit out of wbioh the appeal arises 
was instituted before tbo Subordinate Judge 
in 1918 to enforce a mortgage of a 4-pies 
share in mauzas Dharauli and Gosainpur, 
which villages together constitued mahal 
Dharauli, executed by Raiaram Singh in 
favour of Jasodanand Singh in the year 
1891 to seoure a loan of Rs. 1,900 together 
with interest, advanced by the mortgagee. 

The plaintiffs are the eons and other 
members of the family of Jaeodanand, the 
mortgagee, who died before the suit was 
instituted. They are joint in estate and 
now represent the interest of Jasodanand. 
The defendants, who are also members of a 
joint family, are successors in interest^ of 
Rajaram, the mortgagor, by purchase. The 
mortgaged property, by reason of a Collec- 
torate partition effeoted in the year 19 17, 
is now represented by the now estate then 
formed and entered in the roll of the 
Collector of Arrah under tauzi No. 11674, 
and it is against that estate that the plain¬ 
tiffs seek to enforce their mortgage under 


the provisions of section 99 of the Estates 
Partition Act of 1897. 

The defendants in their pleadings raised 
several pleas in defence to the suit. Some 
of these were subsequently abandoned and 
four issues were eventually framed for 
deoision at the trial as follows :— 

(1) Whether the plaintiffs are entitled to get 
a mortgage-decree or a simple money deorae 
against the defendants ? 

(2) Is the suit bad for defect of parties ? 

(81 Ts the plaintiffs’ suit barred by limitation ? 

'(41 What reliefs, if any, are the plaintiffs 
entitled to ? 

The Subordinate Judge deoided all the 
issues in favour of the plaintiffs and gran¬ 
ted them a mortgage-decree for sale of the 
property if the deoretal amount should not 
be paid within six months. 

The defendants appealed to the Distriot 
Judge who dismissed the appeal with costs 
and affirmed the decision of the trial Court. 
From that deoision the defendant No. 1 
has appealed to this Court. The appellant 
contends, (l) that the instrument relied on 
as a mortgage created no valid mortgage 
over the property, and (2) that the suit is 
barred by limitation. Other points were 
raised during the argument dealing with the 
right of the plaintiffs to proceed against 
the substituted property but these were 
admitted to be without substance and were 
abandoned during the hearing. 

The argument on the first point was the 
same as that urged before the Distriot 
Judge in the lower Court, namely that the 
deed created no present transfer of aD 
interest in the mortgaged property at the 
time of execution but only a contingent- 
interest which might not arise. The case of 
Madho Misser v. Sidh Binaik Upadhya (1) 
was relied on in support of the argument. 

Before considering the authority relied 
on, it will bo convenient to refer to the 
terms of the deed. It is of a somewhat un¬ 
usual description and appears to be designed 
to comprise the features both of a usufruc¬ 
tuary and a simple mortgage. It is dated 
the 18bh Falgun 1298 F. (February 1891). 
It recites the mortgagor's need for raising 
money and the receipt of a loan of Rs. 
1,900 from the mortgagee bearing interest 
at the * usual rate” which is admitted to be 

(1) (1887) 14 Cal. 687. 
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one per oenb. per mersem. The mortgagor 
then agrees to repay the principal sum and 
interest at the end of Jeyth of the current 
year, that is, about three months later 
when the next agricultural year begins. It 
then proceeds " should the aforesaid due 
date expire, I shall pay the interest for the 
period ending on the due date separately in 
exchange for the interest remaining on the 
principal, I give in writing and mortgage 
4-pies (English) proprietary right inherited 
and purchased out of patti Cheharum out 
of 16 annas in mauza Dharauli, origiual 
with dependencies, appertaining to Mahal 
Dharauli, Pargana Bhojpur, proprietary in¬ 
terest with zirait rights together with sayer 
of mango and mahua trees, et-o, eto., and 
all zemindari rights in the mortgaged pro¬ 
perty. The said creditor shall enter upon 
possession of the mortgage 1 property from 
the agricultural year 1299 F. He may 
either cultivate the same as his zirait or 
settle it with tenants. He shall, after pay¬ 
ment of the Government Revenue, Road 
Cess, Public Works cesses, etc., appropriate 
the profit and produce thereof in lieu of in¬ 
terest. He shall oontinue in possession of the 
mortgaged property until repayment of the 
principal amount as specified above. I shall 
neither claim mesne profits nor shall he 
claim interest. When I shall pay the 
principal in one lump sum at the end of 
Jeyth of any year I shall take back the 
mortgaged property and this deed. Until, 
repayment of the principal, neither I nor 
my heirs shall, directly or indireotly, inter¬ 
fere with the mortgaged property.” So far 
the instrument creates a usufruotuary 
mortgage only. It thenprooeeds as follows : 
—“ If perohanoe he be thrown out of 
possession in any way, 1 also give in writ¬ 
ing mortgage and hypothecate my property, 
viz., 4 pies share proprietary interest in 
mauza Gosainpur and 4-pies share in mauza 
Dharauli in lieu of the principal and the 
produoe and I do declare that until repay¬ 
ment of the money I shall not execute any 
deed of sale, hiba, Bakshishnama , or rekan 
in favour of any one. Should I do so, the 
same shall be treated as null and void. 
Therefore I have executed this mortgage 
deed that it may be of use when required.” 

There oan be little doubt as to the inten¬ 
tion of the deed. The share in mauza 
Dharauli was to be mortgaged to secure 
payment of the interest accruing after 
H. Jeyth 1298 F. As to the interest for 
the short period between the 18th Falgun 
1925 P/37 


and the end of Jeyth 1298 F. the mortga¬ 
gor’s liability was a personal one only and 
the property was not oharged with that, 
nor is it claimed in the present suit. To 
secure the interest after that date the pro¬ 
perty was hypothecated and the mortgagee 
is to he put in possession and to appropriate 
the proceeds after paying the Government 
demands, and as long as ho is in possession 
no interest is payablo on the principal 
beyond the proceeds. In the seoond part 
of the deed, the mortgagor hypothecates 
not only the sharo in mauza Dharauli but 
also the share in mauza Gosainpur, that is 
the whole of his 4-pies share in the Mahal, 
which was comprised of these two villages, 
to secure repayment of the principal as 
well as interest, or, as the deed pub it, “ in 
lieu of the principal and the produoe ” if 
the mortgagee should be dispossessed. The 
meaning of this olause appears to me bo 
be that the property there mentioned is 
hypothecated to secure repayment of the 
principal together with interest in the event 
of the mortgagee being dispossessed and 
that the obligation to repay the principal 
shall only arise, if and when the mortgagee 
shall be dispossessed. There is a present 
charge to meet a future contingency. 
What happened was that the debt remained 
unpaid at the due date and the mortgagee 
was put in possession under the terms of 
the deed and remained iu possession recei¬ 
ving the proceeds in lieu of interest up to 
the year 1906 when he was for a time 
dispossessed by Nand Lai, the defendant 
No. L, who had in the meantime purchased 
the mortgagor’s interest in the mahal. 
Shortly afterwards, Nand Lai, by bringing 
about certain fraudulent and collusive 
certificate proceedings under the Publio 
Demands Recovery Act, succeeded in bring¬ 
ing the plaintiffs’ interest also to Bale 
and himself purchased it. The plaintiffs 
then instituted a suit, numbered 43 of 
1907, against Nand Lai and others to set 
aside the sale and recover possession. 
In that suit they were successful and 
recovered possession in 1908. In that 
suit, the validity of the mortgage as a 
mortgage was in issue and was decided in 
favour of the plaintiffs. The plaintiffs 
remained in possession until the year 1917. 
In that year there was a Colleotorate parti¬ 
tion of the mahal and the defendant’s 4- 
pies share, the subject of the plaintiff’s 
mortgage, was formed into a separate estate 
bearing tauzi No. 11674. After partition 
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and the formation of the new estates out of 
the old mahal , the plaintiffs were deprived 
of their possession as the old mahal no 
longer existed. They consequently insti¬ 
tuted the present suit against the substi¬ 
tuted property allotted bo Nand Lai as 
representing the old 4-pies share. It is no 
longer disputed that if the mortgage is a 
valid and subsisting instrument it is availa¬ 
ble against the substituted property. 

The appellant contends that the case is 
governed by the decision in Madho Misser v. 
Sidh Binaik Upadhya (l). In the docu¬ 
ment in question in that case, no words of 
hypothecation appear. It begins with an 
acknowledgment by Sidh Binaik that he has 
borrowed Rs. 99 from Madho Misser and 
he undertakes to pay interest at a certain 
rate. It then stipulated that the borrower 
should pay the entire principal with inter¬ 
est in the following year, and if he did not 
do so he was to lose his right to a plot of 
land situated in mauza Kutha and the 
lender was to take possession of the land, 
after which no interest on the money was 
to be paid by the borrower. The Court 
held, without giving any detailed reasons, 
that the document in question was not a 
mortgage and indeed the point was not 
seriously pressed on behalf of the lender. 
The Court further held that the instrument 
did not create a present charge upon the 
property within the meaning of section 100 
of the Transfer of Property Act. The rea¬ 
son for the latter part of the decision was 
that the dooument did not, in the opinion 
of the Court, create an immediate charge 
but merely the possibility of a charge de¬ 
pending upon a future contingency. No 
doubt there is a difference between a charge 
within the meaning of section 100 of the 
Transfer of Property Act and the mere pos¬ 
sibility of a charge or a promise to oreate a 
charge in the future and the question for 
determination in that case was merely one 
of construction. The decision however has 
been criticised on more than one occasion 
in subsequent cases. See huhicht v. Acham- 
pat Avukoya Baji (2) and Narayanasamy 
Rao v. Ramasamy Raicken (3). In the for¬ 
mer case, Coutts-Trotter, J., commenting on 
the decision in Madho Mtsser s case and a 
somewhat similar decision in Harjas Rai v. 
Naurang (4) pointed out that these decisions 

(2) (1917) 99 M. Tj.J. 5^=6 L- W. 115=39 I. 

O. 867 — (1917) M. W. N. 533. 

(fl) (1921)12 1/. W 674=60 1.0.611. 

(4) (1900) 3 A- J- 220= (1906) A. W. N. 82 


were capable of two constructions, but if 
thev were supposed to enunciate the pro¬ 
position that whenever you have a charge 
tio secure a liability which will arise only, 
if at all, in the future, that oaonol be a pre¬ 
sent charge within the meaning of the 
Transfer of Property Act, he refused to fol¬ 
low them. In my opinion the view so ex¬ 
pressed is correct. It is, moreover, the 
view of the late Sir Rash Behari Ghose, an 
undoubted authority on the Law of Mort¬ 
gage, who states in dealing with this sub¬ 
ject that a oharge may undoubtedly be 
created as well as a mortgage for the 
discharge of a contingent liability, and he 
cites the deoision of the Madras Court 
above referred to as well as the deoision of 
the Allahabad High Court in Maina v. 
Bachchi (5) : 3ee the Law of Mortgage in 
India, 5th Ed., Vol. I, p. 158, note. 

In my opinion, the instrument in this 
case created a mortgage of the share in 
mauza Dharauii to secure by way of usu- 
fruot the interest on the loan and the 
subsequent possession of the mortgagee 
completed the transaction. It also created 
a simple mortgage of the share in both 
villages of the mahal to secure repayment 
of the principal sum advanced, including 
subsequent interest, if the mortgagee should 
be deprived of possession. It seems to 
me that this was a present hypothecation 
to secure a future liability to repay bhe 
mortgage money if the mortgagee should be 
deprived of possession. Although the due 
date of repayment was the end of Jeyth 
1293 F. the oharge created on the property 
to secure repayment of the principal sum 
could only be enforced in the event of the 
mortgagee being deprived of possession but, 
nevertheless, in my opinion, the property 
was hypothecated from the outset to secure 
repayment of the loan in the event 
which has in fact happened, and the mort¬ 
gage is not bad upon the ground urged by 
the appellant. There is also, I think, an¬ 
other reason why the appellant cannot now 
question the validity of the mortgage bond. 
In the suit to recover possession brought 
by the plaintiffs against Nand Lai in 1907, 
the decision partly turned upon the validity 
of the mortgage which was the basis of the 
plaintiff*’ title and which was challenged by 
the defendants in that suit. The plaintiffs' 
title under the mortgage as a valid and bind¬ 
ing instrument was declared, and as between 

(6) (1906) 28 All. 655 = 3 A. L. J. 551 =( 190U)A. 

W. N. 165 
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the same parses, the matter would appear 

now to be tbs judicata. 

The second point relating to limitation 

can be shortly dealt with. Although the 
date of repayment of the mortgage-bond was 

Jeyth 1298 F. the right to enforoe pay¬ 
ment by sale of the security did not arise 
until dispossession which took place m 1917, 
the year before tbe suit was instituted. 
Up to that time, this right had not accrued 
and the only claim the mortgagees had 
against the property was the right to 
receive the usufruct in lieu of interest. 
The claim is, therefore, not barred by 
limitation. In my opinion the appeal should 
be dismissed with costs. 

Kulwant Sahay, J.— I agree. 

Appeal dismissed. 
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DAb AND Ross, JJ. 

Jotirmoyee Debi — Appellant 

v. 

Raghunath Pathak— Respondent. 

Appeal from original Order No. 222 of 
1923, decided on 30th May 1924, from an 
order 0 ? tbe Sub. Judge, Rajmahal, dated 
6th July 1923. 

*Civ. Pro. Ccde,0- 88 , r. 6 —Mortgage suit — Pro¬ 
perties other than the mortgaged ones mail he 
attached before judgment where mortgaged property 
is likely to prove insufficient security for the loan. 

Provided that oiroumatanois exist which satisfy 
the Court aa to the desirability of aa att iohment 
of properties other than the mortgaged ones, 
before judgment, in a mortgago suit, such attach¬ 
ment must be ordered whea it is appareat th»t 
the mortgaged property does not provide a suffi¬ 
cient security for the loan and that the mort¬ 
gagee will eventually have to olaim a personal 
deoiee, 46 Oal. 245. FolL [P. 291, C. 1.] 

Noresh Chandra Sinha and Nitai Charon 
Ghosh— for Appellant. 

Sivanandan Ray —for Respondent. 

Ross, J.—This is an appeal against an 
order passed by the learned Subordinate 
Judge of Rajmahal, refusing an application 
by the plaintiff-appellant to issue attach¬ 
ment before judgment against certain pro¬ 
perties other than the mortgaged properties 
belonging to the defendant, plaintiff's 
mortgagor. Although no cause was shown 
against tbe attachment before judgment, 


the learned Subordinate Judge was of 
opinion that in mortgage suit there can be 
no attachment before judgment of any 
property other than the mortgaged pro¬ 
perty. This opinion is undoubtedly wrong 
[see, for example, the deoision in J ogemaya 
Da*si v. Baidyanath Pramaniok{ 1)]. There 
is no reason why, if the mortgaged pro¬ 
perty is nob a sufficient security and the 
mortgagee will have to claim a personal 
decree eventually, he should not have 
attachment before judgment of properties 
other than the mortgaged properties, if he 
satisfies the Court that oiroumstanoeB 
entitling him to such aa attachment exist. 
In the present case, it must be taken that 
ho did satisfy the Court, because no cause 
was shown by the mortgagor. 

I would, therefore, allow this appeal 
and remand the case to the learned Sub¬ 
ordinate Judge with a direction that he 
should issue an attachment of the proper¬ 
ties specified in the plaintiff's petition, or 
such portions thereof, as appear to him 
euffioienb to satisfy any decree whioh may 
be passed in the suit. The appellant is 
entitled to the costs of the appeal. The 
application in revision is dismissed. 

A question has arisen as bo the repre¬ 
sentation of the respondents Nos. 6 and 7 
who are minors. It appears that Mr. Bind- 
beshwari Prasad, a Vakil of this Court, 
was appointed guardian on the 19th of May 
Pi24. Subsequently, the respondents en¬ 
tered appearance under the guardianship of 
the karta of their family, viz., respondent 
No. 2. Bub respondent No. 2 was never 
appointed guardian of these minors and 
they must be taken to be represented by 
Mr. Bindheshwari Prasad, Vakil, the guar¬ 
dian appointed by the Court. 

Das, J.—I agree. 

Appeal accepted. 

(1) (1919) 46 Oal. 245=50 1.0.924. 
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Jwala Prasad and Foster, JJ. 

Kishundeo SingJi and others —Appellants 

v. 

Jagiat Sahu —Respondent. 

Appeal from original Order No. 45 
of 1923, decided on l^th November 1923, 
from the order of tbe Sub-Judge, Patna, 
dated 3rd February 1923, 

(a) Decree—Interpretation—Clear and unamhigu* 
ous decree need not he interpreted. 
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It is not necessary to interpret a decree in the 
light of the pleading and the judgment when it 
Is not ambiguous and is dear in its terms. IP. 299, 
C. 2.] 

(b) T. P. Act , S. 68 —Mortgage decree—Cwxstrac¬ 
tion—Decree. 

One o! the reliefs in a mortgage suit was to 
make the amount under the mortgage bond a 
oharge upon the surplus of the sale prooeeds of 
one of the mortgaged properties sold. At the 
end of the relief olaimed, it was asked that the 
balance ot the deoretal amount should be rea¬ 
lised from the property and the person of the 
defendant or defendants. The Court passed a 
decree under S. 68 as under *• “ The suit for 
Rs. 6,977-10-0 with proportionate costs to be 
decreed in terms of relief five of the claim. 
He is further declared to have a charge on the 
surplus sale nrooeeds whioh is in deposit in the 
Colleotorate " and refused a mortgage deoree. 
Held: that the deotee did not inolude a direction 
that the balanoe of the deoretal amount could be 
recovered from the defendants personally and 
from their personal property by implication, as 
they were purchasers of the mortgaged property 
and under the deoree were not expressly made 
liable. Ihe deoree granted only that portion of 
relief No 6 wh’oh related to tbe creation of the 
oharge on the surplus sale proceeds regarding the 
amount due under the mortgage deed. [P. 292, 
C. 2 ; P. 293, 0. 1.] 

Sundar Lai —for Appellants. 

L. -V. Ganguli —for Respondent. 

Jwala Prasad, J. —The only question 
that arises in this appeal is the oonstruo- 
tion of tbe decree passed by the Subordin¬ 
ate Judge of Patna in Suit No. 68 of 1920. 
The decree-holders, who are appellants 
before us, in execution of that decree, sought 
to proceed against defendants Nos 1 to 3 
praying for attachment and sale of their 
properties and for their arrest. Defendant 
No. 2, Jaglal Sahu, objeoted to the execu¬ 
tion on the ground that in terms thereof, he 
or his properties could Dot be proceeded 
against. Jaglal was a purchaser from 
defendant No. 3, he having purchased the 
property from one who was an auction- 
purchaser at a revonue-6ale of the mort¬ 
gaged properties, Deokali. The deoree-holder 
brought this suit to recover the money due 
under an usufructuary mortgage-bond under 
section 68 of the Transfer of Property Act 
and asked for a mortgage-decree. He also, 
in the alternative, prayed for a money- 
decree, upon the ground that he was dis¬ 
possessed of the properties given to him 
under the zurpeshgi deed of the 5th April, 
1898. Deokali, one of the mortgaged pro¬ 
perties, was sold for arrears of cesses and 
Government revenue and purchased by 
Deonandan, defendant No. 3, who in his 
turn sold it to Jaglal, defendant, No. 2. 


Bajidpur, the other mortgaged property was 
sold to defendant No. 4 by the Receiver 
appointed in an insolvency proceeding by 
the Caloutta High Court with respeot to 
the properties of Khalilur Rahman, son of 
defendant No. 1, the mortgagor. 

Tbe suit was resisted by defendants Nos* 
2 and 4. The Court refused to grant 
a mortgage-decree but held that the morfc- 
gagee-deoree-holder was entitled to have a 
oharge upon the surplus sale proceeds in 
the hands of the Collector under the 
revenue-sale in respeot of the money due 
under the zurpeshgi deed. In the result, 
the Court gave a money deoree to the mort¬ 
gagee-decree-holder. That deoree apparent¬ 
ly was under section 68 of the Transfer of 
Property Act, as is expressly mentioned by 
the Court in its judgment. The decree, 
therefore, could not be against defendants 
Nos. 2 and 4 who were only purchasers of 
the mortgaged properties, it could only be 
passed against the mortgagor upon his per¬ 
sonal covenant to pay the mortgage-money. 
Defendants Nos. 2 and 4 never entered into 
any agreement or contract to personally 
pay the mortgage-debt to the mortgagee. 
There is no direction in the deoree itself 
making the respondent (defendant No. 2) 
personally liable for the decree-debt. - The 
learned Vakil for the appellant wants me 
to read into the deoree the words which are 
not there and this he wants to do in the 
light of relief No. 5 in the plaint quoted in 
the recital portion of the deoree. In that 
paragraph 5, the appellant asked for a direc¬ 
tion to make the amount due under the 
mortgage bond a oharge upon the surplus 
sale proceeds of Mauza Deokali and for 
attachment of the same by means of an in¬ 
junction. Towards the end of the paragraph 
he states that ” the balance of the decretal 
amount may be ordered to be realised from 
the person and the property of the defen¬ 
dants cr defendant who may be liable.” 
The decree states as follows: 

“ It is ordered and deoreed that a modified 
deoree be passed for Rs. 5,877-10-0 with propor¬ 
tionate oosts aa prayed for in para. 6 ot the plaint 
and that the balanoe left after the payment of 
the Government Revenue out of the prooeeds of 
the sale, by the Colleotorate of a portion of the 
Ijara properties lying in deposit under Chalam 
Nos 251 and 9 dated the 26th Maroh 1919 and 
22nd April 1919, respectively, be made liable for 
tbe satisfaction of the deoree and that the interest 
on the deoretal amount be charged at the rate of 
6 per oent. per annum from the date of deoree 
till the date of realisation, deoretal amount 
Rs. 5,877<lQ-0 and .that the sum of Rs. 651-8-0 
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be paid by the defendant* to the plaintiffs on 
account of the costs of this suit, with interest 
thereon at the rate of 6 per cent, per annum from 
this date to the date of realisation." 


II 


The learned Vakil contends that, as 
ention is made in the deoree to the relief 


in para. 5 quoted above, the true interpreta¬ 
tion of the decree is that the concluding 
prayer of that paragraph asking for an 
order to realise the decretal amount from 
the person and property of the defendants 
must be held to have been granted. It 
appears that the reference to paragraph 5 is 
in relation to the prayer about the direction 
of the Court for making the deoretal amount 
a charge upon the surplus sale proceeds of 
Mauza Deokali. It in no way refers to the 
concluding portion of paragraph 5, for in 
that case, it would have specified which of 
the defendants were personally liable for 
the deoree, for the prayer of the plaintiffs 
was that the deoree be passed against 
the defendants or such of them as may 
be liable. The Court did not apparently 
grant this prayer for a personal deoree 
against the defendants. It is conspicuous 
that the direction portion of the decree 
with respeot to the amount of Rs. 5,877 
does not make any mention of the defen¬ 
dants. This omission can only mean that 
the prayer for the personal liability of the 
defendants was disallowed and unless there 
was express direction making the defen¬ 
dants personally liable, the decree cannot be 
executed against them or their property. 
This interpretation of the deoree is in accord¬ 
ance with the judgment. It has already 
been shown that the Court in its decision 
held that the plaintiffs were entitled only 
to a money decree under section 68 of the 
Transfer of Property Aot. The order por¬ 
tion of the decree runs as follows : 


Defendants Nos. 2 to 4 could not under 
the law be personally madeliable and unless 
there was an express direction in the decree, 
it cannot be construed by reference to relief 
No. 5 of the plaint or the judgment as 
having made those defendants personally 
liable. Therefore, the view taken by the* 
Court below seems to be correct. No doubt, 
the defendants were made liable for the 
costs of Rs. 651-8-0 under the express 
direction of the deoree. Mr. Ganguli, on 
behalf of the respondent, contends that the 
direction in the decree about costs read 
with the judgment and the pleadings would 
show that all the defendants could not 
be made liable for the costs. He cites 
baijnath Sakai v. Gajadher Prasad (1) 
in order to interpret the decree in the 
light of the pleadings and the judgment. 
That case does not in the least help 
him. The deoree here is dear in its terms. 
It is not in any way ambiguous ; it makes 
the defendants (in the plural) liable for 
Rs. 65L-8 speoi6oally mentioned. There¬ 
fore, the order by the Court below is modi¬ 
fied to this extent that all the defendants 
are liable for the costs mentioned in the 
decree of Rs. 65L 8-0 and for this the ap¬ 
pellant is entitled to prooeed against the 
personal properties of all the defendants. 

The appeal is dismissed. In the circum¬ 
stances of the case, there will be no order 
as to costs. 

Foster, J. —I agree. 

Appeal dismissed . 

(1) (1920) 1 Tat L. T. 471=68 I. C. 276. 
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44 The suit for Rs 588-10-0 with proportionate 
ooata be deoreed ia terms of relief 5 of the plaint. 
He is lurther declared to have a oharge on the 
Burplus sale proceeds whioh is in deposit in the 
Colleotorate I allow interest on the sum deoreed 
at Rg. 6 per cent, per annum from the date of the 
deoree till realisation of the same." 

Therefore, only that portion of the relief 
No. 6 of the plaint was granted which re¬ 
lated to the creation of a charge on the 
surplus sale proceeds with respect bo the 
amount due under the mortgage-bond. No 
doubt, defendant No. 1 being the exeoutant 
of the bond and the decree having been pas¬ 
sed under section 68 must be deemed to 
have been made personally liable under 
the decree. 


Doss AND Ross, JJ. 

Bhagwan Das —Appellant 

v. 

Sheonandan Prasad Sahu— Respondent). 

Appeal from Original Order No. 81 of 
1924, decided on 29bh May 1924, from 
an order of the Addl. bub. Judge, Monghvr 
dated 25bh April 1924. 

Civ. Pro. Code , O. 40, II. 1— Even in partition or 
partnership cases party must not be appointed 
Receiver without opponent's consent where Court 
cannot rely on his honest and disinterested manaac- 
ment . 

Except in special oases, a party shall not be 
appointed Reoeiver without the consent of the 
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opponent. Bat in oases of partnership and 
partition, exception is made to the general rale. 
Bat the exception does not apply where the 
Ooart oannot rely on honest and disinterested 
management on the part of the party seeking 
to be appointed. 18 0. W. N. 588 Dist. Allen v. 
Lloyd 12 Ch. D 447, Ref. to. [P. 294,0* 1.] 

Sultan Ahmed —for Appellant. 

K. P. Jayaswal—iot Respondent. 

Judgment: —This is an appeal against 
an order of the Additional Subordinate 
Judge of Monghyr appointing Babu 
Mahesh Narain, Pleader, as Receiver until 
partition is completely effeoted, or until 
the further orders of the Court. The ap¬ 
pellant is defendant No. 1. The suit is a 
suit for partition brought at the instance 
of the plaintiff, a minor, through his next 
friend, his mother. In Alien v. Lloyd (1) 
Jessel, M. R., pointed out that “ It is a 
settled rule that one of the parties to the 
cause shall not be appointed Receiver 
without the consent of the other party 
unless a very special case is made out.’ 
This rule is undoubtedly subject to exception 
in partnership and partition cases. But in 
partnership cases the exception is limitod 

in this way : 

* 4 If the partner actually carrying on the hazi¬ 
ness has not been guilty of suoh misoonduot as to 
have rendered it unsafe to trust him, the ^ourt 
sometimes appoints him Receiver aod manager 
without a salary " (Kerr on Receivers, 7th edition, 

page 143)- 

Reference was made on behalf of the 
appellant to the decision in Suprasanna 
Boy v. Upendra Narain Boy (2) where the 
defendant, in a partition suit, actually in 
possession of the property, was appointed 
Receiver. Now, so tar as the judgment in 
that case goes, there were no charges of 
misoonduot against the defendant. But in 
the present oase, we must be bound by the 
findings in the judgment delivered by the 
learned Subordinate Judge in making the 
preliminary decree for partition ; and there 
is also a report by a Commissioner.^ In 
view of the findings of the learned bub- 
ordinate Judge and of the Commissioner s 
report, it is, iD our opinion, cot reasonable 
to expect honest and disinterested manage¬ 
ment from the defendant; and it is to be 
remembered that the plaintiff is a minor 
under the guardianship of a yarda nashm 

(1) (1879) 12 Ch. D. 447. 

(2) 11914) 18 0. W. N 688=32 l C. 601=18 C. 
Xj» J- 6^8- 


lady and therefore peculiarly entitled 
to the protection of the Court. The learned 
Subordinate Judge has, in the exercise of 
his discretion, decided the case against the 
defendant and has appointed a third party 
as Receiver. We do not think that it 
would be right in the circumstances of 
this case to interfere with the exercise of 
his discretion. 

It has been objected, however, that the 
remuneration of 7 per cent, on the collection 
imposes too severe a burden on the estate. 
We think that 7 per cent, is too high and 
the Subordinate Judge should reconsider it. 
Five per cent . ought to be sufficient and the 
Subordinate Judge will see whether he 
cannot obtain a suitable person to act as 
Receiver on this remuneration. The name 
of Jamuna Prasad has been mentioned on 
behalf of the appellant. Without in any 
way, fettering the discretion of the learned 
Subordinate Judge, we think that this name 
might be considered along with others. 
It has also been contended on behalf 
of the appellant that the cost of the Recei¬ 
ver should be oharged bo the plaintiff ; but, 
in our opinion, there is no justification for 
suoh a course. 

With these observations, the appeal is 
dismissed with costs and the application in 
revision is also dismissed with costs. 

Appeal rejected. 
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Dawson-Miller, C. J. and 

Mullick, J. 

Bameshioar Singh —Plaintiff—Appellant 

v. 

Sheikh Wazul Hague — Defendants—Res¬ 
pondent. 

L. P. A. No. 81 of 1923, decided on 28tb 
November 1923. 

(a) Landlord and Tenant— C ustom entitling land - 
lord to rent for fruit trees besides ordinary rent is 
legal — Custom- 

A custom, whereby a landlord ia entitled to a 
certain rent for fruit trees in addition to the 
ordinary rent payable in re3peot of the land, is 
not illegal. [P. 296, 0. 2.] 

(b ) Landlord and Tenant—Though Abwabj have 
been abolished under the regulations, right to 
Bankar, Jalkar, and Phulbar continues where agree¬ 
ment or custom cam be proved 
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Tbs right to Banker, Jhalkar and Phulkar waa 
always an txoepMon from the abolition* made 
by the regulations whioh have abolished Abtonbs 
Rent in re*p§ot of fruit trees or other olas°e« of 
trees may well be charged io addition to the 
ordinary tent for the land, either under an agree¬ 
ment between the landlord and tenant, or if *oy 
oustoin to that effect oan be made out. [P. 29*, 
0 . 1 .] 

(o) Civil Pro. Code, S. 100 —Question as fo r*nf 
payable can be aliened in second appeal. 

Where,in defence to a suit for rent, it is pleaded 
by the tenant that the rent claimed by a land¬ 
lord in respeot ol fruit trees is not payable, the 
question is one relating to th» amount of rent 
payable and seooDd appeal is allowable. [P. 21*, 
0 . 2 .] 

K. P. Jayaswal and M. Prasad—for 

Appellant. 

L. K. Jha —for Respondent). 
Daw8on-Miller, C. J.— The suit, out of 

whioh this appeal arises, wa3 instituted by 
the plaintiff as landlord against the defen¬ 
dant as tenant olaiming rent of a certain 
holding whioh had been puroha«ed by the 
defendant from the previous tenant. The 
area of the holding was 5 big has 7 cottahs 
18 dhurs and the jama recorded in the Re- 
oord-of-Rights was Rs. 18 and some odd 
annas. In addition to the jama so recorded, 
the plaintiff claimed oertain rental under a 
custom of the village in respeot of palm 
trees from the time when they became 
juice-yielding at oertain rates. The plain¬ 
tiff alleged with regard to this part ct' the 
olaim, that under the custom of the village 
a raiyat who has palm trees pays to the 
malik for eaoh tree which becomes Shirbar 
(yielding juice) 4 annas per tree for the 
Baishaki saason, 4 annas for the Ghaur 
season and 2 annas for the Basanti or 
Aghani season and further alleged that he 
had been realising this all along. 

The defendant in his written statement 
did not, in terms, traverse the allegation 
about oustom. The written statement is 
not very sufficiently worded but his con¬ 
tention was that he was not responsible 
for anything more than Rs. 16 odd whioh 
was recorded in the Record of Rights. 

Both the learned Munsif before whom 
the case came and the Subordinate Judge 
in appeal disallowed that part of the plain¬ 
tiff s olaim whioh related to the palm trees. 
It appears that there was no entry in the 
Record-of-Rights with regard to any such 
oustom as that which was relied upon by 
the plaintiff. The rent recorded there was 
Rs. 16-L-li and that was the rent which 


the defendant admitted to be due. The 
learned Munsif considered that anything 
over and above that rental in respeot of the 
palm fcroes was something in the nature of 
Abwah and was, thereforo, not recoverable 
according to law. 

The learned Subordinate Judge, when the 
oaso wont before him on appeal,pointed out 
that, according to the plaintiff, the tenants 
pay sairot for palm trees under a custom 
whioh had existed for a long time. He 
then refers in detail to the evidence of the 
various witnesses who had deposed to 
this oustom. He points out that the 
witnesses could not say when the sairat had 
first of all been recovered, which is hard¬ 
ly surprising if indeed the custom had 
existed for a loDg time and he adds that, 

" It is o!o*r (com the evidence ol the plaintiff's 
witceupe-' Nos 1 and b that the satrat for palmyra 
palms is reali>od by the Uai as oasiomary duo* ol 
the Paj. It is not realised as part of the reat ol 
the holding. Aooo ding to the plaintiff's witness 
No 2 the satrat is olaimed io addition to the 
khattaa jam." 

The issue, therefore, which had to be 
determined was, whether or not the plain- 
titl had made cut the custom whioh he set 
up under whioh he olaimed this sairat 
The learned .Judge does not in terms come 
to a clear finding as to whether such a 
oustom had been made out or not but he 
drew attention to the faot that the sairat 
for palms was not showD in the rent receipts 
granted to tho defendant. He found as a 
faot, however, that papers were kept in the 
Raj shenstx some ol whioh had been filed 
from the year 1311 to prove the realisation 
of sairat for the palmyra palms and he 
accepted these entries as genuine and did 
not consider, as had been suggested, that 
they were forged. In this state of affairs, 
it seems to me that the learned Judge 
ought to have come to a clear finding 
one way or the other, whether this oustom 
whereby the landlord collected this addi¬ 
tional rent tor the palm trees bad been prov¬ 
ed or not, but all he sayB upon that point is: 

“I bo not think that a landlord oan olaim any¬ 
thing more than the legal rent under any 9Uoh 
oustom.” 

By the legal rent, it is clear that the 
learned Subordinate Judge meant, the rent 
recorded in the Record-of-Rights which 
did not inolude the rent said to be payable 
iD respeot of tbo trees. He then adds : 

“a lew years payment by the defendant will 
not give any legal right to the plaintiff to such 
impositions." 
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And that is all he said about it. It seems 
to me that the learned Judge did not think 
it necessary to determine one way or the 
other whether the custom had been made 
out because he considered that even if such 
a custom did exist, it was a custom regar¬ 
ding certain illegal impositions which even 
a custom oould not legalise. In my opinion, 
if that was his view, it was not justified. It 
is true that abwabs have been abolished 
under the Regulations fcr many years but 
the right to Bankar . Jhalkar and Phulkar 
was always an exception from the abolitions 
made by the Regulations and rent in res¬ 
pect of fruit trees or other classes of trees 
may well be charged in addition to the 
ordinary rent, either under an agreement 
between the landlord and tenant, or if any 
custom to that effect can be made out. 

From the decision of the Subordinate 
Judge an appeal was preferred to this Court. 
The learned Judge before whom the case 
came considered that the decision of the 
lower Court could not be disturbed. His 
view was that the settlement of the land 
with the tenant included not merely the 
settlement of the land for agricultural pur¬ 
poses but also for the purposes of collecting 
and using the fruits of the trees and that, 
therefore, the tenant being entitled to the 
use and occupation of the land was entitled 
without the payment of any further rent 
to the fruits of the trees. He, further was 
of opinion that, if by any custom there was 
a sair for palm trees it must come under 
the term rent as defined in the Bengal 
Tenancy Act where those palm trees stand 
on the holdings. “Sol take it that the 
question in this case is, what is the rent 
payable by the defendant for his land." 
That question the learned Judge considered 
was answered conclusively by toe burvey 
khaiian which stated the rent to be 
Rs. 16 1-1A. He, therefore, dismissed the 

appeal. 

In my opinion, with great respect to the 
learned Judge, he failed to appreciate that 
a custom such as that set up by the plain¬ 
tiff in this case might be a perfectly legal 
custom and that, if it oould be proved to 
the satisfaction of the Court, the plaintiff 
would be entitled in addition to the rent to 
the sair or rent for the use of the palm 
trees. As, in my opinion, the learned bub- 
ordinate Judge did not come to any definite 
conclusion upon this question of custom, I 
think that this case should go back to the 
Court of the Subordinate Judge for him to 


arrive at a finding as to whether or not the 
custom alleged by the plaintiff in his plaint 
has been made out to his satisfaction. The 
custom there alleged is: 

“ Under the custom of the village a raiyat who 
has palm trees pays to the malik for eaoh tree 
which beoomes shirbar (yielding juice) 4 annas 
per tree for the Baishaki season, 4 annas for the 
Ghciur season and 2 annas for the Batanti oi 
Aghani season.*’ 

If, in fact, that custom can be made out, 
it is not an illegal custom but a perfectly 
valid one and one which ought to be giveD 
effeot to. In arriving at a conclusion upon 
this point the learned Judge will, of course, 
bear in mind the facts which it is necessary 
to prove in order to establish a custom. 

The only other point which was taken in 
this appeal was that no second appeal was 
permissible under section 153 to the Bengal 
Tenancy Act. In my opinion, the question 
which arises in this case is clearly one 
relating to the amount of the rent payable 
It is, therefore, a case which is excepted 
from the provisions of the section and a 
second appeal is permissible. 

The case will remain upon the file of 
this Court and the learned Judge will 
return his finding upon the issue stated 
within two months of this date. I do not 
think any additional evidenoe ought to be 
oalled in this oase. The learned Subordin¬ 
ate Judge will determine the issue upon 
the evidenoe already upon the record. 

Mullick, J .—I agree. I have only to 
add with regard to the preliminary objec¬ 
tion that the case upon which the learned 
Vakil for the respondent relies, namely, 
Kanai Mahaldar v. ftladhu Sudan Ghose 
(1) does not show wbat were the facts of 
that case. On the other hand, the facts 
in the present case are similar to those in 
second appeal No. 815 of 1901 before the 
Calcutta High Court in the oase of Kabu 
Sneikh v. Jogendra Nath Bhadra. There 
the plaintiff claimed at a certain jama and 
the detendanb pleaded that the jama was 
included in a larger jama and, therefore, 
asserted that the jama claimed was nob 
due. It was held that the decision was a 
decision as to the amount of rent and a 
second appeal lay. 

Case remanded . 


(3) (1907) 6 0. L. J. 669. 
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ROSS AND bEN, JJ. 

Bhola Nath Majhi —Defendant-Appel¬ 
lant 

v. 

Shiva Prasad Sinha —Plaintiff-Res¬ 

pondent. 

S. A. No. 1463 o{ 1921, decided on the 
7tih August 1924, against the decision of the 
Diet. Judge, Manbhum, dated 17th May 
1921. 

(a) Chota Nagpur Tenancy Act , S. 26 --The lec¬ 
tion dees not invalidate agreements which were valid 
at their inception —7 hota Nagpur Landlord and 
Tenant Procedure Act , S. 31. 

S. 20 of the Chota Nagpur Tenancy Act was not 
contemplated to invalidate agreements which 
were valid in their inception but to validate 
agreements in special oases out of such agree¬ 
ments as would otherwise have been invalid 
owing io the provisions of S. 21 cf the Chota 
Naqpur Landlord and Tenant Procedure Aot, 
(P. 298, C. 1.) 

(b> Chota Nagpur Tenancy Ad, S. 74— The sec¬ 
tion has no retrospective effect. 

S. 74 of the Chota Nagpur Tenancy Act ap¬ 
parently cannot possibly have retrospective efleot 
inasmuch as it aSeot3 the substantive lights of 
parties. Therefore, all agreements entered into 
prior to the date when the Chota Nagpur Tenancy 
Aotoameinto operation would obviously be be¬ 
yond the t-oope of the section. The Beotion con¬ 
templates only the cage ol a lease exeouted “ with 
a view to the continuance of such occupation.*' 
IP. 298, C. 1.) 


A. B. Mukherjee—iov Appellant. 

N. C. Sinha and B. B. Ghose —for Res¬ 
pondent. 

Sen, J ■—This appeal arises out of a suit 
for realization of rent by the plaintiff land¬ 
lord against the defendant-appellant for 
tbe years 1^23 to 1325 and three-quarters 
of 1326. 1 he first Court disallowed the 

olaim for rent for 1323 and passed a decree 
for rent for the remaining period. This 
decree has been affirmed by the Appellate 
Court. 

The case of the plaintiff is that the 
father of the defendant Ramdhan Majhi 
exeouted & kabuliyat in favour of the plain¬ 
tiff agreeing to an annual rental of Ra. 75 
and 33^ seers of paddy worth Rs. 1-10-9 
and also to pay road-cess at Rs. 2-5 6. 

The case for the defence is that tho ten- 
aDoy in question was acquired by Ramdhan 
Majhi, lather of the defendant and one 
Mohifc Majhi, father of Jahlu Majhi iD 1892 
(12^8 to i299 B. S.) when they obtained 
the land in two instalments by two docu¬ 
ments, namely, a registered Bale deed 
(Ex. D) and a registered mokurran patta 
1925 P/33 


(Ex. E) : that since thou Ramdhan and 
Mohit jointly cultivated the holding and 
paid rent to the ijaradar Gangu Majhi and 
after their death their sons Bhola (the 
defendant) and Jahlu, as well as their 
oousinB Kartik and Tiku, are cultivating the 
lands. As regards the kabuliyat (Ex. 1) 
exeouted by the father of the defendant, 
the defendant denies all knowledge of it 
and contends that, even if executed, it wag 
never operative. The plaintiff was unable 
to produce before the Court the original 
registered kabuliyat exeouted by Ramdhen 
Majhi. He alleged that tho original had been 
lost and the question arose whether secon¬ 
dary evidence of the kabuliyat oould be 
admitted. The Court of firsb instance as 
well as the Court of appeal after going into 
the evidence came to tbe conclusion that 
the kabuliyat had been in the Record Room 
of the plaintiff up to 1911 when it was 
taken out and tiled in a criminal case in the 
Dbanbad Court and that owing to the neg¬ 
ligence of the clerks concerned,the document 
was never taken back from the Court and 
returned to the Record Room. The exe¬ 
cution of tbe kibuhyat was proved by the 
writer of it, .lagabandhu Sarcar. It appears 
that the kabuliyat was,also proved by 
means of an admission by Ramdhan 
himself made in his deposition in a civil 
suit in the Munsif’s Court in 1910 ; 
this deposition is Ex. 7 in this case. On 
these grounds, both the Courts found as a 
fact that Ramdhan, the father of the 
defendant, did execute the kabuliyat as 
alleged and admitted the secondary evidence 
offered for proving it. 

On the question as to whether Mohit 
had anything to do with the tenanoy in 
question, both the Courts have come to a 
tindiDg that neither Mohit nor Mohit’s 
descendants had anything to do with it and 
that they were not necessary parties to the 
suit. Moreover, according to their case, 
they had taken the holdings from the 
ijaradar , Gaogu Majhi. The Courts have 
held that there is no evidence that Mohit 
was ever recognized by tho present plain¬ 
tiff, who is the zemindar, as tenant ; that 
all aloDg since the kabuliyat, the piaintiff 
had been dealing with Ramdhan and his 
son the defendant in respect of the tenancy 
in suit and that the defendant himsolt had 
been describing the lands as “his 1 ’ lands and 
depositing the rent in his own n^me. 

This appeal seems to be concluded by 
those findings of fact, but tho learned Vakil 
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for the appellant contends that the Court 
below erred in not considering the effect of 
seotion 74 of the Chota Nagpur Tenancy Act 
on the decision of this case. Seotion 74 of 
the Chota Nagpur Tenancy Aot apparently 
cannot possibly have retrospective effect 
inasmuch as it affects the substantive 
rights of parties. The lcabuliyat in this case 
was executed before the Chota Nagpur 
Tenanoy Act came into force. Therefore, 
all agreements entered into prior to the 
date when the Chota Nagpur Tenancy Aot 
came into operation would obviously be 
beyond the scope of section 74. The kabu- 
Liyat in question was executed in 1905. 
The objection, therefore, that is now urged, 
that in view of the provisions of seotion 74 
of the Chota Nagpur Tenancy Act the 
lcabuliyat would bo void and of no effect, 
has no force whatsoever. Moreover on 
tihe findings of the Courts below this 
case does not come within the scope of 
seotion 74, inasmuch as the section contem¬ 
plates the case of a lease executed “ with a 
view to the continuance of such occupation;'’ 
whereas in the present case there is no 
question of continuance, the previous 
tenanoy having been under the ijaradar 
which was not subsequently recognised by 
the landlord and, therefore, the lease must 
be regarded as marking the very inception 
of the tenancy. 

It is next urged that in view 7 of the provi¬ 
sions of section 26 (a) of the Chota Nagpur 
Tenanoy Aot the kabuliyat in question does 
not satisfy the requirements of law and 
hence must be deemed to be inoperative. 
Now it has been held that seotion 26 of Act 
VI of 1908 was not contemplated to invali¬ 
date agreements which were valid in their 
inception, as in the present case, but to 
validate agreements in special cases out of 
such agreements as would otherwise have 
been invalid owing to the provisions of sec¬ 
tion 21 of the Chota Nagpur Landlord and 
Tenant Procedure Act (Act I of 1879j. The 
observations of Mookerjee, J., in the case 
of Gajoo Mahato v. G. P. Cooke (1) are in 
support of this view. The contentions of 
law urged by the learned Vakil for the 
appellant are therefore without any sub¬ 
stance. 

The appeal is dismissed wioh costs. 

Ross, J* - I agree. 

Appeal dismissed. 

_ _ — ■ • 

~U) (1912) lb C. I»’j. 422=16 I-C5. 929— 17 O 

W. N. 480. 
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Das and Ross, JJ. 

Lai Past and others — Judgment-deb- 
tors-Appellants 

v. 

Ramsaran Lai Chowdhry and others — 
Decree-holders-Respondents. 

Appeal from Appellate Order No. 132 
of 1921, decided on 17th January 1923, 
from an order of the Dist. Judge, Patna, 
dated 16bh April 1923. 

Limitation Act, S. 15, Arts. 1S1 and 182 (&)— 
Application more than three years from last appli¬ 
cation excluding period of injunction restraining 
execution is barred. 

On 7th July 1917, the oxooution of a mortgago 
decree lor a sale of a house was first taken out. Oa 
September 12tb, 1917, injunction wa-i granted 
restraining the sale of half the hou^e. On 19th 
November 1917 an application was made to take 
a step-in.aid of execution with respect to the 
other half of the house. That h»lf of the house 
was sold. The injunction was dissolved on 8th 
November 1918. Application for execution with 
respect to tho other half was made on January 
lOfch, 1922. 

Held that the last application was made on 19th 
November 1917, and limitation began to run from 
that date. The only period which the decree- 
holder was entitled to exclude cn account of the 
injunction was from 19th November 1917, the 
date on which limitation began to run, to 8th 
November >918, tho date on which the injunction 
was dissolved. Therefore, the application made on 
ICth January 1922 having been made more than 
3 year^ after the date of the last application, after 
deducting the period covered by the injunction 
the application was time barred. (P. 299, C. 1.) 

Manohar Lai —for Appellants. 

N. C. Sinha —for Respondents. 

Ross, J. —This appeal raises a question 
of limitation. The relevant dates are 
these: On 9bh June 1916 a final decree 
for sale of a house was passed in favour of 
the mortgagee-respondent. On 7th Julyl 
1917 execution was taken out (Execution! 
case No. 203 of 19 L7). On 6th August 
1917 sale proclamation was issued and 17th 
September 1917 was the date fixed for 
sale. On 3rd September 1917 a third 
party instituted a suit claiming title to one 
half of the house and an injunction res¬ 
training the respondent from selling it. 
On 12th September 1917 an injunction 
was granted. On 19th November 1917 the 
other half of the bouse was sold and the 
sale was confirmed on 22nd December 
1917. On 8th November 1918 the suit of 
the third party was dismissed for default 
and the injunction was thus dissolved. 
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There was an application for re- hearing 
whioh was dismissed and an appeal against 
the dismissal was rejeoted on ‘25th Feb¬ 
ruary 1919. The present application for 
execution was made on 10th January 1922 
and the question is, whether it i6 within 
time, or, in other words, within three years 
of the last application to the Court to take 
some step-in-aid of execution. Now, the 
last application to the Court to take some 
step-in-aid of execution was on the 19th 
November 1917. Three years from that 
date expired on 19th November 1920. 
To this must be added, under section 15 
|of the Limitation Act, the time of the 
continuance of the injunctiou staying the 
execution. Between 19th November 1917 
and 19th November 1920 the injunction 
was in force for 11 months and 20 days, 
{viz., from 19th November 1917 to 8th 
November 1918). If this period be add¬ 
ed, the respondent was entitled to apply, 
for execution up till 8th November 192L. 
The learned District Judge has allowed the 
decree-holder to oalculat9 the period of 
limitation from 19th November 1917 and 
also to deduct the period from 12th Sep¬ 
tember 1917, till 8th November 1918. But 
it is impossible to deduct time which bad 
already elapsed before limitation began to 
run. 

It is argued for the respondent that the 
present application should be treated as a 
continuation of the previous application. 
I doubt whether this argument has any 
relovanoy since seotion 15 of the Limita¬ 
tion Act was amended so as to include ex¬ 
ecution proceedings. But, in any view, there 
must be some limitation to the continua¬ 
tion of execution proceedings and the limi¬ 
tation would appear to be imposed by 
Art. 181. The result, therefore, is the same. 
The right to apply accrued when the injunc¬ 
tion was dissolved and three years from 
this date expired on 8bh November 1921. 

The result is that the present application 
must be held to be out of time. The appeal 
is allowed with costs and the order of the 
Court below is set aside aod the execution 
is dismissed. 

Das, J. —I agree. 

Appeal accepted. 
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Dawson-Millek, C. J. 

AND MULLICK, J. 

Raqhunandan Sahay and others —Defen- 
dants-Appellants 

v. 

Ram Sunder Prasad -Plaintiff-Res¬ 
pondent. 

S. A. No. 1523 of 1921, decided on 12th 
November 1921, against a decision of the 
Sub-Judge, Arrah, dated 8th August 1921, 

‘(ik) Civil Pro. Cod' , S’. 149— Accepting deficit 
Court-fee after Haw fixed is equal to extending 
it me — Ziv. Pm. Cade, S 149. 

Where a Court nooepta deficit Court-fee after 
the time tixed for iU payment and the plaint is 
registero 1, it may be inferred that the Court 
oomioae-i the delay aad grants extension, as it h*s 
discretion to do un lor S. 119 or S I 43 of the 
Civ. 1 ro. Code for, if it wanted, the Court might 
have rejeoted the plaint under O. 7, r. 11. [P. 303, 
C. 1J 

( 0 ) Laud 'tenures —Manhunda rent. 

Manhioida reut is a fixed amount independent 
of the total outturn of crop^ grown [P. 3C0, C. 1J 

( 0 ) App al—Court should n<*t interfere save tn 
extreme cas-s in cases of discretion exercised under 
S U 4 S 119— Civ. Pro. Code , Ss 1 19 and 149. 

Question-* like the exercise of discretion under 
S. 148 or iu, Civ Pro. Code, should be left to the 
disorethn of the Trial Court an 1 in the absence of 
a very strong o«?o. the Aprellate Court must not 
interfere wi'h the trial Court’s discretion. TP. 302, 

G. 1.] 

Sambhu Saran aud Mahabir Prasad — 
for Appellants 

Skives war Dayal -for Respondent. 

Dawson-Miller, u. J.—This is an ap¬ 
peal from a decree of the Subordinate Judge 
of Arrah modifying the decree of the trial 
Court. It arises out of a suit for reoovery 
of arrears of manhunda rent for the years 
1323 to 132G F. The firsb three defen¬ 
dants in the suit are the appellants. There 
is also a cross-appeal by the plaintiff. 

The plaintiff claimed rent for the years 
in suit at 33 maunds 2 seers of grain per 
annum in respect to the holding whioh 
measures 15 bighas 6 cottahs of land. 
Damages were also olaimed 

The plaintiff’s case was that the market 
rate of the crop was 20 kutcha seers to the 
rupee for the year 1323 bo 1325 and 10 
kutcha seors to the rupee for the year 
1326. The defence was that the rent was 
a money rent of Rs. 2-11-0 per bigha and 
not a raiJiundi manfiunda rent as olaimed. 
The market rate and the kinds of crops 
grown were also disputed and it was 
pleaded that the claim was time-barred in 
respect to the year .1323. 
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The Munsif found that the rent was a 
produce rent and not a money rent but 
that it was 35 maunds 15 seers as recorded 
in the survey khatian , which was rather 
less than the plaintiff claimed and that 
the plaintiff was not entitled to more 
although the area of the holding had slight¬ 
ly increased. It was found that certain 
orops were grown on the holding and as 
the market rate claimed was the rate of 
the cheapest crop, the Munsif allowed the 
claim at that rate amounting to Bs. 424-2-6 
together with damages at 12J per cent. 
He also deoided the issue of limitation in 
the plaintiff's favour. 


On appeal by the defendants, the Sub¬ 
ordinate Judge affirmed the decision of the 
Munsif except on the question of limita¬ 
tion. He was of opinion that the claim 
was time-barred for the year 1323. He 
accordingly varied the deoree of the trial 
Court by disallowing the claim for the 
first year's rent. From this decision, the 
defendants Nos. i to 3 have appealed 
and the plaintiff has entered a cross ap¬ 
peal against that part of the deoree which 
disallowed the claim for the year 1323. 

In so far as the appeal is concerned, there 
is very little to be said. The matter would 
appear to be concluded by the findings of 
fact of the lower appellate Court. It was 
contended that there was no evidence 
adduced by the plaintiff to show the nature 
and quantity of the crops grown in each 
year and that he was therefore not entitled 
to any rent, as there was no basis of calcu¬ 
lation possible and, secondly, that the Sub¬ 
ordinate Judge erred in failing to consider 
the Commissioner’s report which showed 
that no orops could grow on about 9 bighas 
of the land in suit, lb must be remembered, 
however, that manhunda rent, as the Sub¬ 
ordinate Judge points out, is a fixed amount 
nob depending upon the total outturn of 
the orop grown. Further, the plaint alleged 
that five kinds of crops were grown and the 
evidence of the defendants’ own witnesses 
as well as the Commissioner's report shows 
that such orops were in fact grown. There 
was therefore a basis upon which a money 
equivalent of the produce rent could be 
calculated and as the money equivalent 
claimed is based upon the market rate of 
the cheapest orop grown, it cannot be con¬ 
tended either that there was no basis of 
calculation or that the amount allowed was 
excessive. There appears to me to be no 
ground whatever for interfering with bhe 


decision of the lower Courts upon this part 
of the case and the appeal therefore fails 
and is dismissed with costs. 

With regard to the cross-appeal the 
matter stands thus :—The plaint was filed 
on the 11th September 19 J9. This was 
admittedly in time to save limitation even 
for the first year’s suit. The court-fee 
paid with the plaint was however, defi¬ 
cient and grossly deficient. On the 19th 
September, upon an application to the 
Court, bbe Munsif allowed one week’s time 
to pay the deficiency in the court-fee. On 
the 23rd September, before the week ex¬ 
pired, the Court closed for the vacation and 
re-opened again on the 27th October when 
the deficiency ought to have been made 
good, lb was not, however, tendered in 
Court until the 29th October. It appears 
bhat it was accepted on that day without 
further order and subsequently, in Novem¬ 
ber, the plaint was ordered to be registered. 
Sometime between the llbh September and 
bhe date when bhe deficit fee was paid, the 
claim to the first year’s rent became barred 
and the question for determination is whe¬ 
ther in the circumstances stated, section 149 
of the Civil Procedure Code applies so as to 
give the plaint bhe same force and efteot as 
if bbe fee had been paid in the first in¬ 
stance. Section 149 reads as follows :—- 

“Where the whole or any part of anj 7 fee pre¬ 
scribed for a d y document by the law for the time 
being ia force relating to court-fees has not been 
paid, the Court may, in its discretion, at any 
stage, allow the person, by whom euoh fee is 
payable, to pay the whole or part, as the case may 
bo, o! suoh court-fee, and upon suoh payment the 
document, in respect of whioh suoh fee is payable, 
shall have the same force aod efleot as if such fee 
had been paid in the first instance.’’ 

In connection with this may be read sec¬ 
tion 148 which provides : 

“Where any period is fixed or granted b 7 the 
Court for the doing of any act prescribed or al¬ 
lowed by this Code, the Court may, in its discre¬ 
tion, from time to time, enlarge suoh period, even 
though the period originally fixed or granted may 
have expired.” 

Section 148 deals with the extension of 
the time granted by the Court for doing any 
act prescribed or allowed by bhe Code, 
whereas section 149 deals with cases of non¬ 
payment of fees prescribed for documents 
by the Court Fees Act and would apply to 
bhe fee payable on the plaint. In the 
former case, the Court may extend the 
time originally granted by its own order ; 
in the latter oase the Court may allow the 
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fee to be paid at any stage with the result 
that the defect in the plaint or other docu¬ 
ment shall upon payment be cured. U 
was urged that under section 149, the Court 
had no power to extend the period for 
payment beyond the time fixed by its 
original order. I oannot, however, accept 
this proposition. The Court may allow 
the fee to be paid at any stage and even if 
the argument should hold good with regard 
to that section, I think section 148 would 
authorise the Court to enlarge the period 
originally fixed by its own order. The 
Court in the present case, acting under 
section 149, exercised its discretion and pas¬ 
sed an order allowing the plaintiff to pay the 
Court-fee within a week. That order was 
not complied with. In these circumstances, 
assuming that the Court, in its discretion, 
refused to extend the time for carrying 
out the order, then O. 7, r. 11 of the Civil 
Procedure Code would clearly apply. That 
rule provides that the plaint shall be re¬ 
jected in oertain oases, including the case 
where the relief claimed is properly valued 
but the plaint is written upon paper in¬ 
sufficiently stamped and the plaintiff on 
being required by the Court to supply the 
requisite stamp paper within a time to be 
fixed by the Court fails to do so. Assuming 
that no further extension of time was 
granted and that the trial Court had done 
its duty, it would have rejected the plaint 
in accordance with the provisions of O. 7, 
r. 11. The Court, however, did not reject 
the plaint, but two days after the period for 
payment had expired, accepted the deficiency 
io the stamp fee when tendered and order¬ 
ed the plaint to be registered. The ques¬ 
tion therefore which presents itself is 
whether the acceptance of the fee although 
tendered late and the subsequent registra¬ 
tion of the plaint must be taken as an 
exeroise of the Court’s discretion to allow 
the deficiency to be paid on the day when 
it was tendered under seobion 149, or whe¬ 
ther we must presume that the Court was 
unwilling to accept the fee but nevertheless 
failed to comply with its duty as prescribed 
by O. 7, r. 11. Now the rule of law ap¬ 
plying to such cases appears to me to be 
embodied in the maxim omnia prccsumun - 
tur rite esse acta. We cannot by the appli¬ 
cation of this maxim presume without any 
evidenoe that the Court had allowed the 
plaintiff to pay the fee at a late date, bub 
the faoc that the Court aocepbed the fee 
and ordered the plaint to bo registered is 


oonolusive evidence that it did allow it and 
we may therefore presume, in the absence 
of any evidenoe to the contrary, that it 
acted regularly and in tho exercise of its 
discretion. The learned Subordinate Judge 
was of opinion that the registration of the 
plaint could not be regarded as a condona¬ 
tion of the failure to comply with the 
original order because he thought that as 
part of the olaim at least was not time- 
barred tho Court had no option but to 
register the plaint. With respect to the 
learned Judge, this appears to me to be 
introducing an element which is extraneous 
to the question under consideration. It 
may well bo that the Court, in exercising 
its discretion under section 149, ought to 
consider the question of limitation but O. 7, 
r. 11 directs the Court to reject the plaint 
in certain cases whore a previous order has 
not been complied with and this direc¬ 
tion should bo carried out whether limit¬ 
ation has beguu to run or nob. If the 
order has nob been carried out and no fur¬ 
ther extension of time has been granted 
the Court must reject the plaint oven 
though the period of limitation has nob 
begun to rua To hold otherwise would be 
to render O. 7, r. 11, els. ( b ) and ' c) nuga¬ 
tory in cases where limitation had not begun 
to run and there is nothing to limit the rule 
io this way. It cannot be said, therefore, 
that tho Court was bound in the oiroum- 
stances of this case to register the plaint if 
in fact the time for paying the deficiency 
in the stamp-fee had not been extended. 
The claim was for a certain amount and 
the stamp-fee was inadequate to cover that 
amount. The plaint was therefore insuffi¬ 
ciently stamped within tho meaning of 
O. 7, r, 11. The real question for deter- 
minat on is whether tho Court in accepting 
the tee although paid after the period origin¬ 
ally fixed for payment and in ordering the 
plaint to be registered was within the mea¬ 
ning of section 149, allowing the person by 
whom suoh fee is payable to pay the whole 
or part of such fee. If the Court was so 
acting, then the plaint must have the same 
force and effect as if the foe had been paid 
in the first instanoe. The learned Judge 
in arriving at his conclusion appears also 
to have been influenced by the considera¬ 
tion that the deficiency in the first instanoe 
was so large that the plaintiff must have 
been guilty of gross Laches. This, however, 
was a matter for the trial Court to consider 
when the matter fiisb came before it. On 
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that occasion, the trial Court, which must bo 
presumed to have considered this question, 
undoubtedly extended the time for pay¬ 
ment to another week and it does not ap¬ 
pear to me that this question can be re- 
agitated after the trial Court has exercised 
its discretion in the first instanoe. The 
learned Subordinate Judge relied upon two 
decisions of this Court in support of the 
view expressed by him. The first was that 
of Ram Sahay Ram Panda v. Lachmi 
Narain Singh (1), the second was If t, 
Dukhno v. Munshi Sahu (2). I agree with 
every word that was said by Chamier, C. J., 
in the former case but the question there 
was, whether in the circumstances of that 
oase, the Court should exercise its discretion 
under section 149 in favour of the appellant 
by allowing him to make good the deficiency 
in the stamp fee on hie memorandum of 
appeal which was filed on tho last day of 
limitation. The question was not, as here, 
whether in accepting a fee paid late and re¬ 
gistering a plaint the Court had in fact acted 
under section 149. The learned Chief Justics 
laid down certain princ’pies which should 
guide the Court in exorcising its discretion 
and in the result-, refused to oxtond the 
time and the memorandum of appeal was 
rejeoted. The wording of section 149 is 
significant. It provides that the Court may, 
in its discretion, at any 6tage, allow the 
deficiency to be made good. If this is 
done, then the document, whether a plaint 
or any other document covered by the 
seotion, becomes aa effective as if the pro¬ 
per fee had been paid in the first instance. 
Ib is of the utmost importance that ques¬ 
tions of this sort should bo left to the dis¬ 
cretion of the Court which has to determine 
them in the first instance and although I 
am not prepared to go to the length of 
saying that in no oase can that discretion 
bo interfered with by an Appellate Court 
it should require a very strong case to 
entitle an Appellate Court to interfere. In 
Padmanand Singh v. Anant Lai Misser (3) 
Maclean, C. J,, in dealing with a case 
under the Code of 1882 where the facts 
were very similar to this caBe said : 

“ Asa general rule I Fhould hold that when 
onoe the Court haa admitted and registered a 
plaint it cannot subsequently rejoot it In the 
present ca-e, by the course it adopted, the Court 

(1) (1917) 3 Pat. L. J 74-42 I. C 675=3 Pat. 

L. w. ie. 

(21 (1919) 1 pat. L. J. 4 5 2 I. C. 43'). 

(3) (1906) 9) Cal. 90-4 C. L J 4 ‘1-11 <!. W. 

N- 38=1 M. L T. 355 (1<\ B.) 


must be taken to have extended the time fo»r pay¬ 
ing the Coutb-fee up to the 9th July when it was 
aotually paid and accepted and to have treated 
this as the time fixed lor payment of the defioit. 
The Court cannot go behind this. To allow it to 
do so might lead to the gravest injustioe.” 

The learned Chief Justice then points out 
the grave results which would follow from 
allowing the plaintiff to incur the expense 
of a trial and at a late stage, have the 
plaint rejected when possibly a fresh suit 
would be barred by limitation. This he 
says would be a grave injustioe attributable 
to the aobion of the Court itself whioh lulled 
the plaintiff into a sen3a of false security 
by admitting and registering his plaint. In 
the result, in that oase, notwithstanding the 
opinion of the Chief Justice which I have 
just referred to, the majority of the Bench 
thought the justioo of the case would be 
met by treating the plaint as having been 
filed on the 9th July when the defioit was 
paid with the consequence which ensued as 
to limitation by so treating it. At that time 
however, section 149 was not on the Sta¬ 
tute book and had not to be considered. 
The only corresponding seotion in the Code 
of 1882 was section -582-A, which was 
applicable only to a memorandum of appeal 
or an application for review and gave the 
Court power to allow the deficiency in the 
stamp to be made good only in oases where 
the deficiency was due bo a mistake. 

The second case relied on by the Sub¬ 
ordinate Judge, namely, Mt. Dukhno v. 
Munshi Sahu (2) was a ca3a whore clearly 
no discretion was exercised at all in admit¬ 
ting an application under O. 9, r. 9 of the 
Civil Procedure Code whioh was defective 
in many respects and whioh had been 
returned to have the defects made good 
within a time fixed. Further extensions 
of time for this purpose were granted bub 
still the defects were nob cured. More 
than two months after the first order was 
made, although the defects had not been 
cured, the Munsif without giving notice to 
the Opposite Party and in spite of the faot 
that the defects were called bo his attention 
by the office, ordered the application to be 
admitted and eventually allowed the ap¬ 
plication and restored the oase to the list 
without once considering whether the ap¬ 
plication had l)9en filed in time. It was 
argued that the Court had power to extend 
the time under seotion 148 and must he 
deemed to have done so. The Court, in the 
circumstances of that case, did not accede 
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bo this argument and iudoed a more grossly 
arbitrary exercise of discretion, if any dis¬ 
cretion was exercised at all, could hardly 
be conceived, for even when the applica¬ 
tion was admitted, the defects had not been 
cured and the Court consisting of Atkinson 
and Manuk, JJ., very properly, i( I may 
be permitted to say so, set aside the Mun- 
sif’s order. That case does Dob appear to 
me to bear any analogy to the present 
where the facts are entirely different. In 
the present* case the defect was cured with¬ 
in two days after the period allowed origin¬ 
ally and the plaint was admitted and 
registered. I think a strong presumption 
arises that if the Court did not intend to 
extend the time further it would have 
rejected the plaint as it was bound to do 
under O. 7, r. 11, unless the time was ex¬ 
tended. The only reasonable inference, 
until the contrary is shown, is that 
the Court intended to act according to 
law and that in accepting the deficiency 
and registering the plaint it did in fact, 
in its discretion, extend the time. I have 
referred somewhat at length to the question 
for determinaton b f cause under the earlier 
Code and before section 149 was introduced 
into the Cede of 1908, there were many 
oondieting decisions dealing with questions 
of this nature and although section 149 
was doubtless meant to set at rest the 
previous confliot-, there appears still tj 
arise occasionally somo doubt as to the 
effect cf the provisions contained in the 
present Code. It would, however, be suffi¬ 
cient for the purposes of this case to say 
that so far as this Court is concerned the 
question now under dieoussion arose and was 
determined in the case of Pawan Kumar 
Chand v. Musammat Dulari Kuar (4). 
There the facts were very similar to the 
facts of this caee. The plaint was tiled on 
the 27th May 1916 bub there was a deficit 
in the Court fee. An order was pp.sscd to 
pay the deficiency within a week. It was 
not paid and on the 6th June the time was 
extended for three days more. Sfli the 
defioit was not paid by the 9bh June. It 
was, however, paid about a week later and 
on the 17th June, the fee having been 
accepted, the plaint was registered. In these 
oiroumstances the Court assumed that the 
trial Court had extended the time from the 
9th to the 17fch June, for if it had not dono 
so, it would have rejected the plaint but 

(4) (1920) 1 Pat. I,. T. 54l=-5S 1 C. ‘2If=5 
Pat. L. J. 544. 


this was nob done, and they hold that by 
accepting the Court fee on the 17th June it 
had in faot extended the time for payment 
up to that date. In my opinion the 
cross appeal must succeed and the plain¬ 
tiff is entitled to his costs here and in the 
Court below. 

Mullick, J.— The plaintiff sued for 
manhunda rent for the years 1323 to 1326 
F. S. at the rate of 38 mds. 2 paseris per 
year. The Munsif reiving upon the survey 
record found the rent to be 35 mds. 15 
seers and gave the plaintiff a decree for 
the whole period in suit. He declined to 
accept the defendants’ contention that rent 
was payable at a nakdi rate of Rs. 2-2-11 
per bigha. It is not disputed that the area 
of the holding is 15 bighas 6 kathas. 

The defendant appealed on the ground 
that the rate decreed was excessive. He 
also contended that the Court should have 
found what quantity of each kind of crop 
was grown upon the land and what was 
the market prioe of that orop. The Subor¬ 
dinate Judge dismissed the appeal as 
regards the years 1334, 1325 and 1326. 
With regard to t.heyear 1 323, he found that 
the plaint filed on the 11th September 1919 
was insufficiently stamped and that the full 
oourb-foe upon it was not paid till the 29bh 
October 1919 and that it was not regis¬ 
tered till the 13th November 1919. As 
by that time the claim for 1323 had be¬ 
come barred by limitation, the Subordinate 
Judge dismissed the claim for that year. 

It is to be observed that the Munsif who 
tried the suit was not the Munsif who 
ordered the plaint to be registered. 

Against the Subordinate Judge’s decree 
tho defendant appeals and the plaintiff 
cross-appeals. 


As rogards the appeal, there is no sub¬ 
stance in it. The Munsif a judgment shows 
that the land grows barley, gram, peas, 
linseed and mustard and one or two 
other winter crops. He found that the 
cheapest of these crops Bold at an average 
of 20 kacha seers to the rupee during the 
years in suit and at this rate the price of 
35 mds. 10 seers would be Rs. 84 13-6. 
The Subordinate Judge accepted this rate 
ami tho defendant has no ground what 
soever for complaint If each orop had 
been separately valued the annual rate 
would have been higher. The appeal is 
therefore dismissed with costs. 
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With regard to the cross appeal, it ap¬ 
pears that on the 11th September 1919 
the plaint bore a court-fee stamp of only 

Rs. 1-2-0 and the balance of Rs. 40-2-0 
was not paid till the Court re-assembled 
after the Civil Court vacation. On the 
19th September 1919 the Munsif 
that the defioit court-fee should 
within a week- The Court closed 
long vacation before the expiry of the 
time thus allowed and reopened on the 
27th Ootober 1919. The deficit court-fee 
appears to have been received on the 
29th Ootober 1919 although no extension 
of the time of payment was expressly re¬ 
corded and the presiding offioer ordered 
the plaint to be registered on the 13th 
November 1919. 


ordered 
be paid 
for the 


The learned Subordinate Judge does 
not find definitely that the Munsif did not 
extend the time. On the other hand, the 
learned Vakil for the cross-appellant 
relying on Budhan Ska v. Sita Nath Sha 
(5) contends that as no express order 
extending the time was recorded, the pay¬ 
ment of the deficit court-fee on the 29th 
Ootober and the registration of the plaint 
on the 13th November cannot serve 
to validate the plaint with effect from the 
11th September. In my opinion the ac¬ 
ceptance rf the deficit court-feo after the 
time fixed for its payment and the regis¬ 
tration of the plaint are facts from which 
it is open to a Court to draw the inference 
that the presiding officer did condone the 
delay and grant the extension ; and it was 
so held in Pawan Kumar Chand v. Musam- 
mat Dulari Kuar (4), an authority which 
is binding upon this Court. I think there¬ 
fore, that there was evidence in the present 
case upon which the Munsif was competent 
to come to a finding that an extension oftime 
was granted under sections 148 and 149 
of the Code of Civil Procedure. The learned 
Subordinate Judge has not in clear terms 
displaced that finding. He seems rather to 
be of the opinion that the Munsif did grant 
an extension but that in doing so, he exer¬ 
cised his jurisdiction wrongly. Now the 
learned Subordinate Judge would certainly 
have been competent to interfere if the 
Munsif who accepted the plaint had failed 
to exercise his discretion judicially, i.e. t if 
he had exercised his discretion arbitrarily 
or had misdirected himself on any question 
of law or fact [Brij Indar Singh v. Kanshi 


Bam (6)]. Here no auoh error being dis¬ 
closed, it was not open to any Court to re¬ 
open the question of the legality of the 
plaint. 

The result is that the cross-appeal suc¬ 
ceeds and is decreed with costs in this Court 
and the Court below. 

Appeal dismissed ; cross-appeal allowed , 

• 6) P9l7» 45 0*1. 94=44 1 A. SlssseSS M. L. 

J. 4R6=22 M. L. T. 362=6 L. W 592= W6 P. W. 
R. 19'7 15 x. L. J. 77^ = 19 Bom. L R. 866=3 

Pat,. L. W. 313=26 O. L. J. 57*2 = 42 T- 0. 43 = 104 
P. R. 1VJ17=:(1917) M. W. N. 811=2 4 0. W. N. 
169=127 P. L. R 1917 (P.C.). 
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Macpherson, J. 

Sri Newas Sitaram —Plaintiff-Petitioner 

v. 

E. 1. By. Co. and another —Opposite 
Party. 

Civil Rev. No. 189 of 1923, decided on 
9th August 1923, from an order of the 
Small Cause Court Judge, Patna, dated 
19th February 1923. 

Railways A.ct % S. 7? — Risk Note , Form B—Suit 
for compensation for non-delivery of floods—Plea of 
loss is enough—Defence and proof of non-possession 
is unnecessary — Allegation by Railway of theft does 
not prove wilful neglect . 

Wilful negleot on the part of a Railway Com¬ 
pany or Ha servants i.= not established merely by 
the fact that the Company alleged that the wagon 
wherein the goods were being carried was broken 
into by thieves. [P. 305, C. 2.J 

It is not necessary for the defendant Ra'lway 
Company in a suit for compensation for non¬ 
delivery of goods ooneigned under risk-note form 
B. to call evidence to satisfy the f'ourt that the 
goods are not. still in its possession. It is suffici¬ 
ent to plead loss as contemplated by the risk-note. 
[P. 305, C. 1.] 

S. Dayal and Brij Kishore Prasad —for 
Petitioner. 

S. N. Bose- —for Opposite Party. 

Judgment.—This is an application 
under section 25 of the Provincial Small 
Cause Courts Act against the decree of 
the Small Cause Court of PatDa dismiss¬ 
ing, except iD respeot of an item immaterial 
for the present purpose, the suit of the peti¬ 
tioner for compensation for non-delivery of 
one bale of goods consigned from Bombay on 
the Great Indian Peninsular Railway to the 
petitioner at Patna City and not delivered 
to him by the East Indian Railway. The 
value of the bale w , as put at Rs. 393-12-0 


(5) (1910) 13 O. Li. J. 78=7 l C. 578. 
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and the rest) of the olaim of ft*. 472 wa* 
made up of expenses, railway freight, inte¬ 
rest and loss of profit. 

The goods had been sent under ft'sk 
Note ft and the Court held that the plain¬ 
tiff had failed to prove that the loss of the 
bale was due to the wilful neglect of the 
defendant ftailway Company and further 
that the Company was under that ftisk 
Note absolved from liability for the loss of 
the bale. 

On behalf of the petitioner, it is contend¬ 
ed by Mr. Shiveshwar Daval, that the con¬ 
tract being admitted and also the breach 
thereof, the plaintiff’s suit car. only he 
defeated by ftisk Note B, that for the 
Risk Note to avail, the plea of loss mush 
be expressly taken and that as that plea 
was not taken, evidence of loss was not 
admissible. He would base this conten¬ 
tion upon two rulings of this Court, G l P. 
Railway Company v. Jitanram Nirmal 
Ram f 1), decided by a Division Bench and 
the East Inlian Railway Co. v. Sukleo 
Das (2\ decided by a Single Judge. To my 
mind, the contention is not sound since loss 
has been distinctly pleaded in paragraph 4 
of the written statement presented on be¬ 
half of the defendant Company and that 
was also the interpretation put upon the 
paragraph by the plaintiff himself when 
leading ovidonee. Indeed, having regard 
to the fact that he filed Exhibit 5, a letter, 
wherein the ftailway Company alleged loss 
and disclaimed negligence, no other position 
was possible to him. Accordingly, the 
second case cited is distinguishable since 
therein the defendant had not pleader] even 
by implication that the goods had been lost, 
while the plea of loss as contemplated by 
the Risk Note having been advanced on be¬ 
half of the defence, the first mentioned 
case far from being in favour of the present 
contention is against it, sinoe it has been 
held therein that it is sufficient for the 
defendant Company to plead loss as con¬ 
templated by the Risk Note and it need nob 
call evidence to satisfy the Court that the 
goods are still nob in the Company’s pos¬ 
session. The evidence on the record as to 
loss was thus nob inadmissible. This plea 
fails. 

It is next contended by the learned Vakil 
that the petitioner i3 at least entitled bo a 
remand for further consideration of the 

(1) (1923) Patna 235=2 Pat 442=4 Pat. L. T. 
17S=(1929 i P. H. C. C. 82 = ) Pat. L R 109. 

(2) (1924) Patna 25=4 Pat. L. T. 443, 

1926 P/39 


effect of the exception to the protection 
accorded by the Risk Note. He argue* (1) 
that Exhibit 5, the letter of the Railway 
Company to the petitioner, state* that the 
consignment which included the bale losb, 
prooeedod in a wagon as far as Dildarnagar 

correctly, hut there the wagon was found 

to have been broken into by thieves and no 
clue to the stolen property had been dis¬ 
covered by the Police ; (2) that under the 
exception, read with the proviso thereto, 
theft (nob being robbery from a running 
train) is not necessarily excluded from 
“ the wilful neglect of the Railway Adminis¬ 
tration or . . . . the wilful neglect of 

its servants" in respect of which the Rail¬ 
way Company under the R °k Note still 
continues liable when a complete package 
of a consignment is lost; (3) that Exhibit 5 
was not considered by the kludge in this 
connection, and f4) that if the Judge bad 
directed his mind bo td e matter, he might 
have held, as other Courts have been known 
to hold, that the theft was due to the wilful 
neglect either of the ftailway Administra¬ 
tion or of its servants. 

To mv mind it cannot be inferred 
that Exhibit 5 was not considered in this 
connection. Moreover, though the second 
proposition is unexceptionable, it was for 
the plaintiff to prove that he came within 
the exception. It is not enough to say that 
fch'db may in law evidence “ wilful neglect 
on the part of the Railway Administration 
. or of its servants." The real 
question is whether any Court would be 
justified in holding, merely on the ^expres¬ 
sion used in Exhibit 5, namely, “ broken 
into by thieves ” and in the absence of 
further evidence, puoh as that the wagon 
which was ex hypothesi closed, and may 
even he taken to have been fastened or 
locked was negligently closed or fastened 
or was left altogether exposed and unguard¬ 
ed that wilful neglect was established. In 
my opinion such a finding would bo un¬ 
justifiable. There is in the present case 
no such further evidence. Tho finding of 
the learned Judge is thus the only possible 
finding and a remand is contraindicated. 

The application is dismissed with costs. 

Application rejected. 
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■Ross AND ^EN, JJ. 

Lai Singh Bhumij —Defend ant-Appellant 

v. 

Krishto Khutya —Plaintiff-Respondent. 

S. A. No. 1756 of 1921, decided on 7th 
August 1924, against a deoision of the Sub- 
Judge, Manbhum, dated 27th June 1921. 

Land tenure — Ghatwali tenure—Any custom 
regarding ghatwali lands must be clearly pleaded 
and proved—Acquisition of occupancy rialits in 
ghatwali lands is inconsistent with incidents of 
ghatwali tenure. 

The incidents of a ghatwali tenure widely 
differ in different parts of the oountry in the 
oase of all service tenures, they generally 
differ and before nomine to a conclusion as to 
whether occupancy rights have accrued in respect 
of ghatwali lands by reason of a oustom or usage 
to that effect, suoh oustom or usage must be 
pleaded and evidence led as incidents of a ghatwali 
tenure are inconsistent with a right of occupancy 
rights in land subjeot to such ghatwali tenure. 
On prinoip’e. the lands given to the chatwal 
should be returned to the landlord free from any 
inoumbranoe or rights in favour of any other 
person. TP. 907, Op. 1 and 2.] 

(b) Chola Naapur Tenancy Act (VI of 1908), 
S. 77 —Chata Nagpur Landlord and Tenant Proce¬ 
dure Act (T of 1870), S 6— Acquisition of occupancy 
rights in ghatwali lands. 

A person in possession of ghatwali lands for 
only ten years prior to the Ohota Nagpur Tenancy 
Act of 1008 is not entitled to ocounanoy right 
undor Act I of 1079 when Act of 100R name 
into force. S. 77 of Act VT of 1008 prevented the 
oooupanov rights being acquired in resDeot of 
ghatwali land as soon as the Act came into force. 
[P. 907,0. 0.] 

*9. N. Bose —for Appellant. 

B. C. flitter and S. N . Banerjee —for 
Respondent. 

Sen, J .—This appeal arises out of a suit 
for rooovery of khas possession of certain 
lands after ejecting the defendant there¬ 
from and for declaration of plaintiff's 
raiyabi righb thereto. The plaintiff-res¬ 
pondent’s oase was that he had possession 
of the land all along by payment of rent to 
the superior landlord, that the lands had 
been recorded in the last District Settle¬ 
ment as plaintiff’s raiyabi lands hub that 
the defendant-appellant had forcibly dis¬ 
possessed the plaintiff from the lands on 
the 30th October 1919. 

The defence was that the lands in dispute 
form parb of a ghatwali service tenure, that 
the defendant being a Paik ghatwal under 
Government was entitled to those lands in 
lieu of services rendered by him as such 
ghatwal and that no righb of occupancy 
could accrue in respeob of such lands. The 


Court of first instance mainly relied upon 
the Reoord-of-Rights in which the plaintiff- 
respondent had been recorded in the set¬ 
tlement Ichatian (Ex. 1) as the “dakhalkar" 
The Court on this basis declared the raiyati 
right of the plaintiff to the land and passed 
a decree for lchas possession. On appeal 
before the learned Subordinate Judge, the 
judgment and the deoree of the first Court 
was upheld. 

Four points fall to be considered, first 
whether occupancy rights are consistent 
with the incidents of ghatwali tenures in 
general ; secondly, whether, even if incon¬ 
sistent with ghatioali tenure in general, in 
this particular oase occupancy right might 
be said to have accrued by virtue of ous¬ 
tom or usage ; thirdly if, as has been con¬ 
tended before us, bv virtue of seotion 6 of 
Chota Nagnur Landlord and Tenant Proce¬ 
dure Act (r of 1879) ocoupanov rights 

oould be acquired under the law ip force 
prior to the introduction of the Chota 
Nagpur Tenancy Act (Aob VI of 1908) and 
could suoh rights created be affected by sec¬ 
tion 77 of the latter Act ; fourthly, whether 
in the oase before us ocoupanov right did 
come into existence prior to the passing of 
the Chota Nagpur Tenancy Act (Act VI of 
1908); if not what was the legal position of 
the tenant who had not completed his 
tenancy before the introduction of the Act. 

On principle it appears that the incidents 
of ghatioali tenures are inconsistent with 
the acquisition of a right of ocoupanov in 
land subject to such tenure. As has been 
observed bv Mitter, J., in the case of 
Mohesh Majhi v. Bran Krishna Mondal 
(1): “If it be once conceded that a suc¬ 
cessor of a ghatwal takes possession of 
ghatwali lands free from all encumbrances 
created by his predecessor, that is, he is 
entitled to the possession of the land in 
the same condition as it was at the time of 
the first creation of the tenure, subject to 
any rights imposed upon it by the Govern¬ 
ment, it is difficult to eav that the land may 
be encumbered by statutory rights such as 
rights of ocoupaDcv or non-occupancy. The 
growth of suoh rights would seem to be 
inconsistent with the nabnre of service 
tenure.” This was also the opinion expres¬ 
sed by Fletcher, J., in the case of Jafarud - 
din v. Jamani BaUnv (2). There appears 
t.o have been a different view expressed 

n) (1904) 1 C. B. J. 198. 

<2) 0918) 23 C. W. N. 196=46 I. G- 841 = 28 

0. L. J 249. 
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in the case of Sitikanta Bay v. Bipra 
Das Charan (3) which is relied upon 
in this case by the Court below. That 
case was in respect of ghatwali laud in 
the District of Bankura, Bub it appears 
that in that case there was a finding of 
fact to the effeob that the tenant was in 
possession as cultivating raiyat undor the 
ghatwaX for more than 12 years before the 
Bengal Tenancy Act came into operation 
and it was held that- section 181 of the Ben¬ 
gal Tenanoy Aot could not have the effect 
of depriving the raiyat of a right which 
had already accrued to him before the 
passing of the Act. The next case cited is 
the case of Bam Kumar Bhattacharji v. 
Bam Ntwaj Bajguru (4). In that oase it 
was held that right of occupancy could be 
acquired by a tenant in Chowkidari Chak- 
ran lands under section 6 of Act X of 1859. 
On the other hand, in the case of Upcnclra 
Nath Hazra v. Bam Nath Chowdhuri (5) 
Maclean, C. J., held that ocoupanoy rights 
oould nob be acquired in ghatwali lands, 
following tbe decision of Mibfcer, J„ in 
Mahesh hlajhi v. Plan Krishna Moadal(x). 
In view of the rulings on the subject of 
ghatwali tenure it seems clear that tbe 
bettor opinion is that occupancy rights are 
inconsistent with such tenures inasmuch 
as on principle the landlord is entitled to 
have the laud that wub given to the ghativat 
in lieu of periormance of his duty returned 
to him iu tbe same oouu tion free fiom 
any enoumbrance or rights of any other 
person imposed upon it. 

In the present case, however, the learned 
Subordinate Judgo seems to have procee¬ 
ded upon the observation of Mr. Reid 
appearing at p. 15 of his work on the Chota 
Nagpur Tenanoy Act. He observes : “In 
the District of Singhbhum such a raiyat 
with whom land was settled on cash r^nt 
acquired by oustom right of ocoupanoy einoe 
it was settled. It follows from the abovo 
that if the land was settled on oash rent 
with the plaintiff by the previous ghaiwal 
before the passing of the Cbota Nagpur 
Tenanoy Aot, he aoquired right of oocu- 
panoy in it and section 77 (which corres¬ 
ponds to seobion 181 of the BeDgal Tenan¬ 
cy Act) cannot affect the right of the plain¬ 
tiff.” This brings us to the second point; 
if the oase has to rest upon usage or custom 

13) (1918) 'll 0. W. N. 76i = 46 L G. 435=‘i7 

C. L. J. 656. 

(4) (1904) 81 Cal. 10*1*8 C. W. N. 8G0. 

(5) (1906) 88 Cab 68a 


it must necessarily dopend upon evidence 
of such oustom and usage. The incidents of 
ghatwali tenures, in fact of service tenures 
in general, differ widely in different paifcs o! 
the country and the question of custom or 
usage in relation to ghatwali lands must he 
pleaded, and evidenoo must be gone into in 
order to come to a conclusion as to whether 
by virtue of such ou-tom or usage occupan¬ 
cy rights might be regarded as having ac 
crued in respect of such lands. No suol 
thing was done in the present case ; it 
seems to us that the whole case has been 
made to rest upon the observation of 
Mr. Reid, in his commentary to the Chota 
Nagpur Tenancy Aot. This position is 
utterly untenable. Thirdly, it has been 
contended that by virtue of sootion 6 of the 
Chota Nagpur Landlord and Tenant Pro¬ 
cedure Aot (Act I of 1879) it must be held 
that occupiocy rights oould accrue in res- 
peot of all lands without any distinction. 
If this was the effect of statutory provisions 


prior to the introduction of Act VI of 1908, 
then section 77 of the Chota Nagpur Ten¬ 
ancy Act could not he deemed to affret such 
rights already accrued. This argument is 
advanced ou the analogy of arguments put 
forwaid in some ot the cases cited above in 
which reliance was placed upon section 6 of 
Aot X ot 1859 and it was urged that by 
virtuo oi tbs provisions of that section, 
section 181 of the Bengal Tenancy Aot 
could not be doomed to preclude the accrual 
of ocoupanoy rights in laud subject to ser¬ 
vice tenures. It is true that the terms of 
section 6 ot Aot I of 187 9 are similar to 
those of section 6 of Act X of 1859 but judg¬ 
ing from the preamble of Act I of 1879 
which purporte to amend the procedure in 
suits between landlord and tenant in Chota 
Nagpur I have seme doubts in my mind 
whether a statute relating to procedure 
could purport to create substantive rights 
of ocoupanoy. I do not think, however, 
that it is necessary to express an opinion 
on the point in the present case ; for in 
the present ease admittedly the plaintiff 
was in possession of the land for onl> 
10 years prior to the passing of the Chota 
Nagpur Tenancy Act. The occupancy 
right, therefore, had not accrued to him 
at tbe time when Act VI ol 1903 came 
into force and it must be held that directly 
the Aot came into operation. Section 77 of 
that Aot would effectively prevent the oc¬ 
cupancy right from accruing in respeot of ( 
ghatwali land. In view of this oonsidera-j 
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tion we think that it cannot be declared 
that 'the plaintiff-respondent has raiyati 
right to the land in question. 

The result is that the appeal is allowed, 
the judgment and decrees of the Courts 
below are reversed and the suit of the 
plaintiff-respondent is dismissed. The 
appellant is awarded his costs in all the 
Courts. 

Ross, J.—1 agree. 

Appeal allowed . 
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Foster, J. 

Hukum Mahto and others —Plaintiffe- 
Appellants, 

v. 

Sant Saho and another —Defendante- 
Respondents. 

Civil Appeal No. 1008 of 1921, decided 
on 7th June 1923, from a decision of the 
Offg. Sub-Judge of Muzafiurpur, dated 21st 
March 1921. 

(a) Civil Pro Code, S. 11— Suit by Hindu father 
fer recovery of joint family land binds all co-par¬ 
ceners — Hindu Law—Joint family. 

All Hiodu co-paroeoer^ aro bouud by the result 
of a suit brought by a Hindu father foe recovery 
of pDsession of joint family land. Such suit mutt 
be deemed to be a representative suit on behalf of 
all the oo-parceners. [P.310,0. 2.J 

(b) Hindu Law — Joint jamily — Suit by father 
being representative or not dtp nds o>i circumstances 
of each case—Suit on contrail differs Jr m suit abcut 
immoveable property — Civ. Pro . Code, S. 11 . 

The proseouiicn or the defence of a suit in 
whioh the interest of a joint family is in issue, 
by one member of the family may have the efieob 
of making the decree passed in tbo suit afterwards, 
bind all the oo parcener-', it being assumed that 
their interest was sufficiently repiesenled by the 
p^rty in she original suit 

But there is a gieat distinction between cases in 
which a Hindu lather sues iu rc°puot of a contraot 
whiohbe is empowered under the -UitaHhara Law, 
as manager to make on behalf cf the family and 
oases in whioh a father sues in respect of rights 
in immoveable property, rights which he can only 
hold in an equal measure with other oo. parceners. 

The question as to whether a Hindu father 
sufficiently represents all the oo paroeners in a 
given litigation is a question whioh has to bo 
decided with reference to the oircumstanoes of 
the case. [P. 310, G. 2.J 

T. N. Sakai and Anand Prasad —for 

Appellants. 

Syed Mohammad Tahir and Bogho Pra¬ 
sad —-for Respondents. 

Foster, J.— The facts of this case are 
as follows:—Hukum Mahto is the father 
pf four sons and they form a joint Mifcak- 


sbara family. In the course of a revieional 
record-of-rights in their village the defen¬ 
dants were recorded as the raiyats in pos¬ 
session of 10 kathas , 2 dhurs t the property 
now in dispute. That property bad ad¬ 
mittedly once belonged to the uncle of 
Hukum Mahto aDd it is the defendants’ 
case that they acquired the same by pur¬ 
chase. In the course of the Settlement 
operations a larger area, including this 10 
kathas , 2 dhurs , bad been at first recorded 
in the name of HukumMabto’sson, Makboo 
Mahto. When the ultimate decision of 
the Settlement authorities was against the 
plaintiff, Hukum M abtoand his son, Makboo 
Mahto, brought a suit for the following re¬ 
liefs, stated briefly :— 

A declaration that the record-of-rights is 
incorrect, recovery of possession and mesne 
profits. 

The plaint is not on the record of this 
pres-- nt case but it appears to be agreed be¬ 
tween the parties that this is a correct 
stati meDt of wbab happened. For some 
reason or ether, in the course of that suit 
Hukum Mahto and Makboo Mahto as 
plaintiffs applied for leave to withdraw 
the suit witn permission to bring a 
fresh suit. The order on this application 
was passed on the 1st iNovember 1919 to 
the following effect :— 

,0 The plaintiffs are to pay the defendant his 
coats within one month from this date. On 
failuro, the suit will stand dismissed." 

The plaintiffs did nob deposit the costs in 
Court within the appointed period, nor were 
the costs in lact paid till about eight 
months subsequently. On the lUbb Novem¬ 
ber 19 i 9, that is rune days after the order I 
have quoted, the present suit was instituted 
for the same rebels as those of the previous 
suit and on the same oause of aotion; the 
only distinction in the form of the suit 
ben g that the plaintiffs were no longer 
only Hukum Mahto and his eldest sod, but 
weio Hukum Mahto and all his four sons. 
The detendanb resisted the suit on the 
ground that the costs Dot having been paid 
within one month in bbo previous suit and 
that suit having in consequeDoe been 
disnusssd, the pJaintitls were debarred 
from bringing a lresh suit on the same 
cause ot action. On the other hand, the 
plaintiffs stated that whatever may be 
the efleot ol the order as against Hukum 
Mahto and Makhoo Mahto, the right 
of the other plaintiffs who sued re¬ 
mained unaffected by the dismissal of the 




HURUM MA11T0 v. SANT SAHO (Foster , J.) 


Patna 309 


previous suit. The Munsif dismissed the 
present suit. In appeal to the Subordinate 
Judge, this decision was upheld on the 
ground that in the previous suit Hukum 
Mahto sued not only for himself but in a 
representative capacity as manager on be¬ 
half of his three younger sons. This is the 
deoision upon the correctness of which I 
have to pass judgment. 

The provisions of the Civil Procedure 
Code that are pertinent to the question are 
sections 10 to 12 and Order XXIIT, rule 1, 
Seotion 10 has only an unimportant bearing 
upon the question because it only affects 
the position of Hukum Mahto during the 
period between the 10th November 1919 
when be filed the present suit and the let 
December 1919 when his suit became dis¬ 
missed ; during that period the previous 
suit must be considered to have been pend¬ 
ing. Under clause (3) ot Order XXIII, 
rule 1 it is provided that, “where the plain¬ 
tiff withdraws from a suit}, without per¬ 
mission to bring a fresh suit, he shall.be 

precluded from instituting any iresh suit 
in respeot of suoh subject matter.” sec¬ 
tion 11 provides that “ no Court shall try 
any suit in which the matter directly and 
substantially in issue has been directly 
and substantially in issue in a tormer suit 

between the same parties .litigating 

under the same title, in a Court competent 
to try suoh subsequent suit aud has been 
heard and finally decided by suoh Court ” ; 
and section 1^4 provides that, “ where a 
plaintiff is precluded by rules from institut¬ 
ing a turther suit in respeot ot any parti¬ 
cular oauee of aotioo, he shall not bo 
entitled to institute a suit in respect of 
such cause of aotion in any Court to whioh 
the Code applies.” 

The principal question in deciding this 
appeal appears to mo to bo whether liukum 
Mahto in the previous suit represented Ins 
three younger sons. If he did represent 
them, then they would undoubtedly have 
reaped the benefit of any decree ootained 
by him and it would be irrational to suppose 
that in those circumstances, they would not 
also sutler the ill effects of the representa¬ 
tive’s 1 allure in the suit. 6o t if liukum 
Mahto was their representative and if he 
was precluded by the order ot the t ourb 
from bringing a Iresh Buit, that order must 
debar the three younger sons just as muoh 
as their lather. Against the contention that 
he was a representative, it may be argued 
that there is nothing on the reoord that 


expressly shows that he sued as a represen¬ 
tative and it may bo argued that if he was 
suing as manager of the joint family, wh f ere 
was the necessity to Join Makhoo, the eldest 
son, as co-plaintiff V in respect of the latter 
contention, a ready answer suggests itsulf, 
namely, that Makhoo s name stood in the 
record-of-righte before the dispute in the 
course of Settlement which resulted in the 
present cause of aotion. The question whe¬ 
ther a Hindu father represents bis go 
paroeDers is a question to be decided with 
reference to the circumstance of each 
case. There is a great ditierence between 
the case of a Hindu lather suing in respect 
of contracts which the Mitaksbara Law 
empowers him as manager to make on 
behalf of the family aud a father suing in 
respect of rights in immoveable property, 
rights whioh he can only hold equally with 
his oo parooners. At the same time, the 
right of tho father and of the manager to 
represent the joint lamily in tho latter cla'S 
ot suits has been recoguised traditionally in 
the Courts. Where the interest 01 a joint 
undivided family is in issue and one member 
of that family has prosecuted a suit or baa 
defended a suit, and a decree has been made 
in that suit, that decree may afterwards he 
considered as binding U; ou all the members 
of the lamily, their interest being taken to 
havo been sufficiently represented by the 
party in the original suit. This practice oi 
the Courts has been referred to in Joycnaro 
Leo Hoy v. Eunindro Deb Hoy U). The 
question whether a manager of a joint 
Hinou family is competent to bring a suit 
under the .Bengal Tenancy Aot was raised 
in the case of Muhammad idadiq v. Lucdan 
Lai (2j, nut not decided. It was, however, 
decided that there was nothing to prevent 
such a manager from bringing a suit to 
recover possession of proprietor s private 
land. The present suit in regard to this 
first relief is obviously odo which the 
plaintiff is empowered to make by virtue 
of seotion 111-A ol the Bengal Tenancy 
Act. buck a relief can, of course, be claim¬ 
ed by any member ot a joint Mitakshara 
family. But the second relief is lor reco 
very of possession of land alleged to belong 
to the joint lamily and it loilows that ao> 
co-parcener who sues lor sucu a reiioi as 
that, must be taken to he claiming to 


(1) (1872; 14 M. 1. A i'67 = l7 W. R. 

B. L. R. 241—3 Sar. 32 = 2 Sinher 517 iP. 
W (1^ 16) 1 Pat. L. J. 154=36 I. 0. 

Pat. L. W. 865. 
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recover possession on behalf of the other 
members of the joint family. Therefore, 
from the very nature of the suit it appears 
to me that Hnkum Mahto in the previous 
suit must be deemed to have been suing in 
a representative capacity ; for, otherwise, 
I do nob see how he could olaim recovery 
of land from a person who alleges that he 
has purchased from a deceased member of 
the plaintiffs’ family. Where a manager 
or the head of a family sued for such a relief 
as this, it is always open to the defendant 
under Order 1, rule 13 of the Code to 
raise a plea of defeot of parties, bub if the 
plea is not raised at the earliest opportunity 
it will not affect the progress of the suit. 
I do not see how I can hold otherwise than 
that Hukum Mahto in the previous suit not 
only sued on his own behalf but also on 
behalf of those members of the joint family 
who had a title coincident with his own. 
It is noticeable that in the plaint of the 
present suit there is no repudiation by the 
younger sons of the acts done on their 
behalf by their father. 

It is urged that the dismissal in the 
previous suit should be taken to be valid 
only against Hukum Mahto and his son 
Makhoo and that the three younger sons 
should be allowed to proceed with the suit 
after making Hukum Mahto and Makhoo 
Mahto defendants, for such relief as they 
are entitled to. In support of this the 
learned Vakil for the appellants has cited 
the case Gopi Lai v. Lala Naggu Lai (3). 
In my opinion there is do real resemblance 
between that case and this. In that case 
Gopi Lai first sued alone for a debt. It 
does not appear that he was a manager of 
the joint family to whioh he belonged. 
The other members of the joint family did 
not appear to have been his sons or even 
his younger brothers, so far as we can see 
from the judgment. In the first suit, the 
defendant raised a plea of non-joinder of 
plaintiffs and Gopi Lai obtained permission 
to withdraw the suit on condition that he 
must pay the defendants costs before 
bringing a fresh suit, or else the suit would 
stand dismissed with costs. Gopi Lai 
joined those other two persons as plaintiffs, 
namely, Mewa Lai and Sbamraj, and filed 
a fresh suit before paying the costs. It was 
held that Gopi Lai could no longer sue and 
should be joined as defendant, but the 

" (8) (1911) 15 0. W. N, 998—10 I. C. 6=14 Cr. 

l. J. m. 


rights of the other two plaintiffs were not 
affected by the previous decision. 

There was no question of representation 
in the case. 

For these reasons I bold that Hukum 
Mahto and Makhoo Mahto are precluded 
from bringing the present suit and that 
the three younger sons are equally pre¬ 
cluded inasmuch as their father aDd their 
representative is debarred. For these 
reasons I dismiss the appeal with costs. 

Appeal rejected . 
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Dawson Miller, C. J. and Foster, J. 

Sheo Gobind Singh— Plaintiff-Appellant 

v. 

Gouri Prasad and others — Defendants- 
Respondents. 

S. A. No. 15 of 1922, deoided on 1st July 
1924, from a decision of the Distriot Judge, 
Gaya, dated 11th June 1921. 

* (a) T. P. Act , S. 3 — Arrears oj rent . 

Arrears of rent after aoorual constitute a debt 
within S. 8, T. P. Aot. (P. 3’. 2, 0. 1.). 

• (b) T. P. Act, S 186 -'Transfer of right to rcc> 
ver arrears of rent by a Magistrate to a Muhtar ts 
void. 

The right to reoover arrears of rent is an actio¬ 
nable olaim and therefore a transfer of such olaim 
by a Magistrate to a Mukhtar is barred by S. 186. 
(P. 312, G. 2.) 

L. N. Singh and S. N. Bai —for Appel¬ 
lants. 

Parmeshwar Dayal —for Respondents. 

Foster, J.— The parties in this second 
appeal are the persons interested in an 
8 annas takhta of Mauza Fatehpur whioh 
was created by Civil Court partition. 
this 8-annas takhta, Kulsum Bibi has 1- 
anna 12 dams share and she is the plaintiff 
No. 1. The defendants Nos. 8 and 9 have 
3-annae 4 dams share, Kulsum Bibi’s 
brother, Malik Mukbtar Ahmad, bad a share 
of 3-annas 4 dams. Malik Mukhbar Ahmad 
conveyed his Bhare to Sheo Gobind Singh 
before the institution of the present suit on 
the 28th June 1918 corresponding to Jeyth 
or Assarh 1325-F. There has been ap¬ 
parently some misapprehension as to the 
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effect of tMi conveyance, for in the original 
Coorb the learned Manmf has stated bhab 
though the dooomenb was executed in 
June 1918, ib did nob oome into operation 
until February 1920. We have before us 
a translation of the conveyance which has 
nob been impugned, and in ib we see that 
Malik Mukhbar Ahmad transferred bo Sheo 
Gobind Singh all his interest in this takhta 
of Fatebpur, together with arrears of mukar- 
rati rent due bo him from the mukarrari - 
dars up bo 1325-F. At the end of the 
dooomenb ib is recited “I have execrated this 
sale-deed bo safeguard our interest in future 
and this deed will oome into foroe from the 
date of registration and the day my signa¬ 
ture is affixed on the deed. The registration 
in fact took place shortly afterwards. There 
is no provision in the deed for it to take 
effect in 1920. 

On the 16th September 1918, Kulsum 
Bibi brought a suit in the Munsif’s Court 
against the mukirraridars , th9 defendants 
Nos. 1 to 6, in respect of rent due for the 
years 1322 to 1325 to the extent of her 

share, amounting to something more thaa 

Rs. 900 out of a total rent Rs. 1092 in¬ 
cluding ces«e*. On the 12th December, her 
brother Malik Mukhtar Ahmad who had 
been made defendant No. V was. on his own 
application, made a co-plaintiff and there¬ 
upon the plaint was amended so as to include 
the amount of rent due to both the plaintiffs. 
'T’his increased the claim to something over 
Rs. 3,000, and the suit was beyond the 
competence of the Munsif. The plaint was 
returned and was presented in the Subor¬ 
dinate Judge’s Court on the 11th January 

1919. On the 21st February 1920, Sheo 
Gobind Singh, the transferee from Malik 
Mukhtar Ahmad, with the consent of his 
transferor obtained substitution of his 
name as plaintiff. Now, although the entire 
body of landlords were impleaded, the 6uib 
is for part only of the rent. It is a suit that 
falls neither under section 148-A, nor sec¬ 
tion 158-B of the Bengal Tenancy Aot and 
it is manifestly not a “rent suit.’’ The preli¬ 
minary question that has arisen in this suit 
has been whether Sheo Gobind Singb who 
is a Mukhtar is barred bv seotion 136 of 
the Transfer of Property Act from joining 
in the present suit on the ground that he 
has purchased from Malik Mukhtar Ahmad 
who is an Honorary Magistrate. These 
facts are admitted; the only question is 
whether the seotion is applicable to the 
case. 


Looking ab section 136 of the Transfer 
of Property Aot we see that its terras are : 
*'No Judge, legal practitioner, or offioer 
connected with any Court of Justice shall 
buv, or traffic id, or stipulate for, or agree 
to receive, any share of, or interest in, any 
actionable olaim, and no Court of Justice 
shall enforce, at his instance, or at the in¬ 
stance of any person claiming by, or through 
him, any actionable olaim so dealt with 
by him as aforesaid.” The words “ ac¬ 
tionable claim” are defined in section 3 as 
meaning a “claim to any debt, other than 
a debt secured by mortgage of immoveable 
properby, or by hypothecation, or pledge of 
moveable property, or to any beneficial in¬ 
terest in moveable property, not in the 
possession, either actual or constructive, of 
the olaimanb, whioh the Civil Courts recog¬ 
nize as affording grounds for relief, whe¬ 
ther such debt, or benefioial interest, be 
existent, accruing, conditional, or con¬ 
tingent.” 

In the Court of the Subordinate Judge 
the suit was decreed, it being held that the 
suit was a “ rent suit” and that the decree 
would create a oharge and, therefore, the 
arrears of mukarrari rent did not con¬ 
stitute an actionable claim ; and also on the 
ground that the plaintiffs’ case had been 
proved on the merits. 

In the Court of Appeal, this preliminary 
point under section 136 of the Transfer of 
Property Act was the only matter dealt 
with, and it held that the claim of Sheo 
Gobind Singh, plaintiff No. 2, was barred 
bv that section. It is to be noted that the 
auiti is for the arrears of rent from 1322 to 
1325-F, and that these very arrears of rent 
were assigned by Malik Mukhtar Ahmad to 
the plaintiff, Sheo Gobind Singh, along with 
the conveyance of the share in the 8-annas 
takhtas, being arrears of rent due to the 
vendor. 

Now the first question is whether the 
arrears of rent constitute an actionable 
olaim within the meaning of seotion 3 of the 
Transfer of Property Act. The definition of 
rent in the Bengal Tenancy Act as being 
1 whatever is lawfully payable or deliver¬ 
able in money or kind by a tenant to his 
landlord on account of the use or occupation 
of the land held by the tenant ” indicates, 
in mv opinion, that arrears of rent are 
moveable property. It also appears to me 
that arrears of rent must, on this definition 
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bo taken, after accrual due, bo be a debt 
within tbo meaning of seotion 3 of the 
Transfer of Property Act. The point on 
which the controversy between the parties 
has taken a definite form ig as to the 
moaning of the words ‘ other than a debt 
gee 11 red by mortgage of immoveable pro¬ 
perty ” Admittedly these are the only words 
in the section that have to be considered 
in connection with the exceptions that are 
set out therein. We know what is meant 
by a mortgage : it is defined in section 58 of 
the Transfer of Property Act as being “the 
transfer of an interest in specific immove¬ 
able property for the purpose of securing 
the payment of money advanced or to 
be advanced by way of loan, an existing 
or future debt, or the performance of 
an engagement which may give rise to a 
pecuniary liability.” It is manifest that 
the arrears of root in this ca q e are not 
secured by a mortgage within this de¬ 
finition lb appeara to me, therefore, 
that the arrears of rent afbor accrual con¬ 
stitute a debt and that that debt was not 
scoured by a mortgage. The learned Vakil 
for the respondents has put before us a case 
which appears to me to be in point, Hirci- 
lal S'ngha v. Tripura Char an Ray (1). Tn 
that case the plaintiff sued both for arrears 
of rent that bad accrued prior to bis pur¬ 
chase of a house and for current rent-., which 
had accrued after his purchase. There was 
a grave mat'or involved as to the plaintiff’s 
title which was put before a Full Bench, 
but the Divisional Bench had before it the 
question whether the purohaso by the 
plaintiff, who was a pleader, was barred 
hy section 136 of the Transfer of Property 
Act, in so far as the arrears of rent were 
concerned. It was held that the claim for 
the amount of arrears of rent was barred 
•by that section. When the whole case 
came up again before the Full Bench, it 
was conceded that the claim for arrears 
of rent was so barred and there was no 
further discussion of that matter. In such 
aca j e as that, section 55 of the Transfer 
of Property Act would make the arrears 
of rent which had accrued prior to the 
transfer, a property that did not necessarily 
pass with a transfer and had to be specially 
mentioned, as was done in the present case. 
So, it is clear that here there is an action¬ 
able claim. 

(1 ) (:9TS) 40 Oil. 650 ~17 C- L. J. 4?>8=19 I 0. 
129=17 C. W. N. 679. 


It has been urged on the other side that 
the words “other than a debt secured by 
mortgage of immoveable property” should 
be taken to be equivalent in their applica* 
tiontothis case, to “other than a debt 
secured by the charge created in section 65 
of the Bengal Tenancy Aot.” It is per¬ 
fectly clear that although they have points 
of similarity, charges and mortgages are 
nob the same thing. As I have pointed out, 
the definition of the word mortgage in the 
Transfer of Property Act itself is inappli¬ 
cable to the oase of arrears of rent, where¬ 
as, on the other hand, there is nothing 
that is repugnant to the meaning of the 
words in speaking ^of rent being a charge 
on the holding or tenure, and in fact the 
expression is so applied in section 65. If 
we find, therefore, as I do, that here there 
has been a transfer between a Magistrate 
and a Mukhtar of an actionable claim, it is 
unnecessary to go into the question whe¬ 
ther the arrears of rent carry a charge or 
nob. In my opinion this appeal fails and 
should be dismissed with costs. 

Miller, C. J .—I agree. I merely wish 
to add that I doubt very much whether 
the Legislature in passing section 136 of 
the Transfer of Property Aot had in view 
a case such as the present, where a pur¬ 
chaser of a proprietary interest in land ac¬ 
quires at the same time and under the same 
instrument, a right to recover the rent 
in arrear at the time of the purchase. 
At the same time, we are bound to con¬ 
strue t.be seotion in its ordinary and natural 
meaning and regarded in this light, 1 entire¬ 
ly agree with the deoision just pronounced 
by my learned brother and for the same 
reasons as he gives. 

Appeal dismissed. 


1925 Maharaj, Darbhanga v. Com 

1925 PATNA 313 

Dawson Miller, C. J. and 

foster, J. 

Mahnraj Dhiraj of Dharbhanga — 
Appellant. 

Commissioner of Income-Tax Res¬ 
pondent. 

Mis. Judicial Case No. 53 of i 923, 
Decided on 2nd December, 1924. 

( d) Permanent Settlement—Jalkar — Right 
to , is included in assets of permanent settlement , 

Jalkar was included in the assets of the 
Permanent Settlement and iD the rules for the 
reiumption of sayer passed >n 1790 which are 
referred to in Regulation XXVII of 1793. The 
rights of phalkar , bankar and Jalkar , were ex¬ 
empted from the resumption and remained 
vested in the lai-dholders. IP. 313, G. 11 

(6) Permanent Settlement — Hat — Right to 
receive ground rent of existing and future hats 
vested in proprietors at the time of P rmanent 
Settlement. 

In resuming the sayer the Government did 
not intend to divest the landholders of collec¬ 
tions made by them as consideration for the 
use of grounds, shops or other buildings be¬ 
longing to them and ground rents whether in 
markets or in ocher parts ot thezemindari wee 
the txciusive property of the zemindar, and 
therefore the Commissioner of Income-tax is 
not entitled to deprive the assessee of his 
right to exemption of income received by him 
in the markets. Whether tne/iafs existed at the 
time of permanent settlement or spring up 
subsequently these ground rents were included 
in the assets as the property of the zemindar 
at tiie time of settiemeut and the mere fact 
that the lessee may in some instances abuse 
hib rights and enforce illegal exactions from 
those using the markets, is not by itself any 
giouna for depriving the zemindar of his legal 
rignts. The rents from markets are just as 
much mal rents as the rent from agricultural 
or any other species of land. 

[P. 314, G. 1 &2 ; P.315,0. 1] 

(c) Words —Sewa— Meaning depends upon 
context . 

The word “ Sewa ” may mean “ in aidition 
to” or “apart from”. Its meaning depends 
upon the context. [P. 316, C. 1) 

(d) Permanent Settlement-Income Tux- 
Settlement of ghats includes right to collect 
mooring dues — Words. 

Settlement of ghats not only means the right 
to collect tolls or ferry dues but also incluaes 
the right to mooring dues. IP. 3L6, C 2] 

AT. P. Jayaswal and M. Prasa I — for 

Appellant. 

ijruvl. Advocate— for Respondent. 

Dawson Miller, C. J.—This matter 

came before the Court in January last 
upon a reference by the Income Tax 
Commissioner foi determination of 
certain questions of law, one of which 
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was whether income derived from 
jalkar , hat and ghatlaggi was liable to 
income tax. The decision of the 
Court on that occasion was that if 
these items were included in the as¬ 
sets when the jama was assessed at 
the time of the Permanent Settlement 
the Income Tax Act was not suffi¬ 
ciently specific to indicate that it was 
the intention of the Legislature to 
vary the bargain made at the time of 
the Permanent Settlement and that 
income from such sources was not 
chargeable to income tax. As there 
was some doubt, however, whether 
jalkar , hat and ghatlaggi rights had 
been taken into account as part of the 
assets of the assessee’s zemir.dari in 
assessing the jama at the time of the 
Settlement the case was remitted to 
the Income tax Commissioner to 
determine the question of fact whe¬ 
ther the jalkar , hat and ghatlaggi 
rights in respect of which the exemp¬ 
tion was claimed did form a part 
of the assets taken into con¬ 
sideration in settling th e jama at the 
date of the settlemer.t with prede¬ 
cessors in title of the assessee. 
The Commissioner of Income Tax 
has considered the question submitted 
to him and has made a report contain¬ 
ing his findings. These findings, how¬ 
ever, have been qualified in certain 
respects and the assessee now chal¬ 
lenges the qualifications upon various 
grounds. With regard to the Jalkar 
or fishery rights no serious question 
arises. The Commissioner finds that 
jalkar was included in the assets of 
the Permanent Settlement and points 
out that in the rules- for the resump¬ 
tion of sayer passed in 1790 which are 
referred to in Regulation XXVlI of 
1793 the rights of phalkar , bankar and 
jalkar , were exempted from the re¬ 
sumption and remained vested in the 
landholders. He has submitted an 
opinion, however, at the end of his 
report that under Art. 2 of Regulation 
I oi 1793 it was only the jama assess¬ 
ed upon the lands which was fixed for 
ever and that there was no under¬ 
taking not to enhance the assessment 
upon incorporeal rights, whether or 
no, the assets of such rights were in¬ 
cluded in the Permanent Settlement. 
In offering this opinion the Commis¬ 
sioner appears to me to be travelling 
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outside his province. This question 
was determined by the Court on the 
previous occasion and after consider¬ 
ation of the Regulation relating: to 
the subject. 

With regard to hat or markets his 
general finding is that in so far as 
hats or yunjes are concerned, the gen¬ 
eral Regulations leave the zemindar 
the right to take ground rents and if 
the assessee is now being taxed only 
in respect of ground rents it is not 
necessary to consider his claims based 
on specific documents. There can be 
no doubt from a perusal of Regula¬ 
tion XXVII of 1793 that in resuming 
the sayer the Government did not in¬ 
tend to divest the landholders of col¬ 
lections made by them as considera¬ 
tion for the use of grounds, shops or 
other buildings belonging to them and 
that ground rents whether in markets 
or in other parts of the zemindari were 
the exclusive property of the zemin¬ 
dar. The Regulation states. “ In the 
adoption of the above arrangements, 
the Governor-General-in-Council had 
no intention to divest the landholders 
of any collection they had made, 
under the denomination of sayer , rot 
in reality a duty but a consideration 
for the use of grounds, shops, or other 
buildings belonging to them. A.s how¬ 
ever, the rent of warenouses ( golah ) 
and shops idokans) had in general 
been received by the officers employed 
to collect the guvje, hat , and bazar 
duties, and had frequently been let in 
farm with them, and as the the rent 
paid for orchards, pasture ground and 
fisheries had been sometimes included 
in the sayer under the denominations 
of phuJkar , bankar , and jalkar , the 
Governor-General ir-Council thought 
it necessary to declare expressly, that 
it was by no means bis intention to 
include in the resumption of the sayer 
then ordered, the monthly or annual 
rents paid for grounds, or buildings 
erected thereon, of whatever descrip¬ 
tion or the phulkar , bankar and jalkar, 
such rents being properly the private 
right ct the proprietors, and in no 
respect a tax or duty on commodities, 
the exclusive right of Government.” 
The exemptions claimed in respect of 
hats in the present case are claimed as 
income derived from ground rents of 
the land or house in the hats. The 


Commissioner, however, is apparently 
not satisfied that the rent so received 
by the assessee did not include some 
illegal exactions in the nature of in¬ 
ternal duties or tolls which were re¬ 
served by the Permanent Settlement 
as the exclusive property of Govern¬ 
ment. He says. “ It is common 
knowledge that wherever bazar dues 
are realised not only ground rent is 
collected but also other duties, which 
may be levied either on every person 
who brings goods into the bazar or 
from both purchaser and seller in 
every transaction or in other ways. 
No doubt, the zemindar who lets out 
a bazar in thicca does not himself 
collect internal duties hut I think it is 
safe to say that the thiccadar invari¬ 
ably does. In so far as this question 
is one of fact no evidence whatever 
has been offered that the ze mindar's 
receipts for bazar settlement are 
really ground rents. If they are not 
ground rents the assessee has to prove 
that these internal duties were in¬ 
cluded in the assets of the permanent 
settlement. In my opinion he has 
failed to do this ” Whether by this 
finding the learned Commissioner in¬ 
tends to exclude from exemption the 
whole of the income derived from hats 
or only a portion thereof is by no 
means clear, but in his summary of 
his findings at the end of his report it 
would appear that he intended to find 
that the ground rent of the gnvjes or 
markets specifically mentioned in the 
Schedule prepared at the time of the 
settlement were included in the assets 
although it would seem that his view 
is that such ground rents as were not 
specifically mentioned were not in¬ 
cluded. Nor dees he arrive at any 
definite findings as to how much of 
the exemptions claimed may be justi¬ 
fied as ground rents or how much he 
regards as pay inert in respect of in¬ 
ternal duties. It seems to me, how¬ 
ever, that the Commissioner is notj 
entitled to deprive the assessee of his 
right to exemption of income received 
by him as ground rent payable by the 
lessee for the land and houses in the 
markets. It is quite clear from the 
Regulation that these ground rents 
were included in the assets as the pro¬ 
perty of the zemindar at the time of 
settlement and the mere fact that the 
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lessee may in some instances abase 
liis rights and enforce illegal exao- 
Jtions from those using the markets, is 
not itself any ground for depriving 
(the zemindar of his legal rights. The 
(rents from markets are I think just as 
[much mal rents as the rent from agr¬ 
icultural or any other species o land. 
The exemptions are claimed as being 
ground rents from markets, ferries 
and fisheries and if the Commissioner 
is not satisfied that the income re¬ 
ceived is in fact ground rent he has 
ample power to call upon the assessee 
to produce his books or other docu¬ 
ments relating to the collections and 
to enforce the attendance of witnesses 
to give evidence upon a question 
about which he has any doubt (See Ss. 
22 (4) and 37 to 39 of the Income Tax 
Act, 1922). The Com nissioner may if 
he thinks fit, investigate further into 
the matter by calling for the produc¬ 
tion of evidence or documents to 
show the exact nature of the collec¬ 
tions made under the head of ground 
rents for which exemption is claimed 
but he is not entitled on mere suspi¬ 
cion to assume that that which was 
receivod in the name of ground rent 
is not in fact that which it purports 
to be. It does not appear that the 
assessee has been called on to produce 
his collection papers or his contracts 
with the thiccalars which would show 
the nature of the income derived from 
the sources named. 

The next question which arises on 
these findings is that the Commis¬ 
sioner would apparently exclude from 
exemption the ground rents in respect 
of all existing hats except those spe¬ 
cifically mentioned in the settlement 
papers as then existing. It i3 not 
contended that the ground rents of 
markets which came into existence 
subsequently to the permanent settle¬ 
ment would not be part of the zemin - 
dars assets, but the Commissioner 
poiatc out that in the settlement 
documents relating to the different 
parganas of the assessees’ zemindari 
only a few hats or gunjes are specifi¬ 
cally mentioned and argues from this 
that there may have been others then 
existing, and still subsisting about 
which nothing is said and which were 
therefbre not included. It is probably 
correct to say that there are hats now 
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existing within the Dharbhanga Raj 
about which no speoifio mention ia 
found in the settlement papers, but 
Regulation XXVII of 1793 is so clear 
and emphatic in stating that such 
rmts were to be retained by the pro¬ 
prietors that it cannot reasonably be 
presumed that any markets then exist¬ 
ing were intended to be excluded 
without specific mention of the fact ip 
the settlement papers. I do not thinj: 
that any inference can be drawn that 
i any markets no v existing in facjfc 
I existed at the time of the permanent 
settlement although they were r.at 
l mentioned in the settlement papers. 

; The natural and only proper inference 
t appears to me to be the exact oppo¬ 
site, for we find in the rules for the 
i resumption of sayer passed on the 
f 17th June 1790 and set out in Regu- 

> lation XXVII of 1793 the following 
article : — 

> “ 2nd, no raonthlj or annual pay¬ 
ments now made or which may be 

1 hereafter made for the use of the land 
1 or houses, shops or other buildings 
erected thereon, being clearly 1 of the 
a nature of rents and not duties or 
t taxes, are to be understood to be with- 
a in this prohibition but all such rents 
e are to be enjoyed by the proprietors 
e entitled thereto as heretofore”, 
s The irresistible inference therefore 
v is that the settlement left to the 
a zeminlar the ground rents of land, 
shops etc., in all the then existing hats 
a except sush, if any, as were specifi- 
cally excluded and if more hats are 
n now shown to exist than appear in the 
;t settlement papers it must be presum- 
>- ed, in the absence of evidence to the 
it contrary, tiat they have sprung up 
>t since the settlement. If they existed 
>f at the ti ne of settlement they were 
;e left under the general regulation to 
3 - the zemindar in the absence of any 
i- specific exclusion. Tae onus is not on 
>r the assessee to prove inclusion 
it but upon the Cmwn to prove exolu- 
it sion. 

r i The learned Commissioner appears 
i- also to have had some doubt as to the 
is proper rendering in idiomatic English 
n of the word “ sewa ” where it appears 
it in the application of the assessee’s an- 
‘e cestor for settlement of pargana Hati, 
y a part of the Darbhanga Raj. Accord- 
w ing to his view the proper translation 
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of the word was “ with the exception 
of’’. If this be accepted as accurate 
he thought that the application ex¬ 
cluded settlement of gunjes or markets 
although he states he had been shown 
a dictionary dated 1802 prepared under 
the orders of the East India Company 
which says that the word may also 
mean “in adcition to The truth is 
that the meaning of this word ap¬ 
pears to depend upon the context in 
which it is found and it may be in 
many cases rendered into English 
either by the words “in addition to 
or by the words apart from- A 
simple example may be given where 
either rendering would be accurate in 
English. The sentence “apart from 
this house I have many others ’ might 
equally well be expressed by saying, 

" in addition to this house I have 
many others”. The matter, however, 
is not one of much importance as it is 
clear from the settlement paperb that 
ground rents for markets as distin¬ 
guished from t Jls or other internal 
duties in connection therewith were 
included in the schedule of the assets 
settled with the zemindar. In fact the 

Commissioner states, “I agree that 
the gU7ij(S mentioned in the schedule 

must apparently be included. 

With regard to Pargana. tiaveli 
Kharagpur which was settled for 20 
years in i844 and permanently settled 
in 1866 the Commissioner has pointed 
out that although the markets were 
included in the settlement, the Income- 
Tax Act of 1860. was then in force 
and he slates, “ It is clear that non- 
agTicultural income o f this Pargana 
must have been assessed or at least 
assessable to income tax under the 
Act of 1860 and there is nothing in 
the rubukur of 1866 to indicate that 

such income would in be ex ' 

erupted from income-tax . With res- 
pect to the Commission* r, the exemp¬ 
tion is claimed ui der the permanent 
settlement regulations which apply as 
much to subsequently settled lands as 
to lands settled in 1(93. Moreover 
this question is one which was dis¬ 
posed of by this Court at ttie previous 
hearing and it is net open to the Cora 
missioner to re-open that decision 
With regard to ghatla^yi it is ag¬ 
reed that tne ghats were settled with 
the assessee’s ancestors. The Com¬ 


missioner takes the view, however,, 
that settlement of ghats ordinarily 
means the right to collect tolls or 
ferry dues and not the right to moor¬ 
ing dues. In my opinion this is giving 
much too narrow a construction to 
the rights incident to the settlement 
of ghats . The proprietor is just as 
much “ entitled to be ” paid for the 
use of the ghats for purposes of moor¬ 
ing as he is to take dues from those 
using the ghats for other purposes. 

The case must be remanded to the 
Commissioner of Income Tax to be 
dealt with according to our ruling 
upon the questions dealt with in this 
judgment. He is at liberty, however, 
if he should think fit, to call for fur¬ 
ther evidence as to the exact nature 
of the exemptions claimed by the as- 
sessee under the head of ground rents 

for hats. 

It is necessary to deal with the 
costs of the hearing originally as well 
as the hearing after remand. We 
think that the petitioner, having sub¬ 
stantially succeeded both in the ori¬ 
ginal petition upon the case stated 
and in the application to us after re¬ 
mand, is entitled to his costs and we 
assess the hearing fee in respect of 
both the applications together at a 
sum of Rs. 500. 

Foster, J.—I concur. 

Case remanded . 

«—-- 11 
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MULLIOK., AND BUCK N ILL, JJ 

Debi Lai— Plaintiff— Petition r. 

v. 

Jai Prakash Nararn Singh and ano¬ 
ther —Defendants—Opposite Parties 

Civil Rev. No. Lt>2 cf 1923, Decided 
on 2nd July 19-3, to revise an order 
of the Sub J., Gaya, D/- 28th March 

1923 

Civil P. C., 0. 17 , R. 3- Dismissal of suit for 
failure to supply defendant with copieB 
specific language is illegal . , 

An order directing Plaintiff to supply * 
defendant with copies of entries in the pa 
tiff’s accounts book in a specific Unguag 
without jurisdiction, and the dismissal-oi 
suit under K. 3 of Order 17 for “°";° 0[ £ pl 1 “£ 2 ] 
• with such order is illegal. IP. 3i(. 1 

M. M ullick and l\- JS/. Sen— t° r 

Petitioner. 

Kaiiasputi , S. Dyai, Bnj Ais/i 
Prasad and Raghunanaan Rrasaa 
for Opposite Parties. 


* 
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language. The Court’s direction upon 
the plaintiff to furnish a copy of the 
account-books in the Hindi character) 
was wholly without jurisdiction. In 
point of fact, the plaintiff didlnake 
an attempt to comply with the Court's 
order by furnishing the defendant 
with a copy in the Devsnagari charac¬ 
ter which is the alternative Court 
language for the Gaya District; and 
in any event the learned Judge’sorder 
dismissing the suit on this ground 
was, in my opinion, wrong. 

Then, with regard to the non-com¬ 
pliance in the matter of the produc¬ 
tion of Rai Saheb Surajmal, the note 
recorded by Babu D. N. Lai seems to 
indicate that he never agreed on 
behalf of his clients to produce Rai 
Saheb Surajmal in person. Indeed, 
it is difficult to see how he could be 
made to produce a witness in person 
if that witness either by reason of 
illness or for any other cause was 
unable to appear in Court; much/ less 
was it possible for the Subordinate 
Judge to dismiss the suit because! the 
plaintiff had not been able touring 
the defendant’s witness to C t on 
the 28th March 

It is contended that the rned 
Subordinate Judge acted u_ R r O. 
17, r. 3, Civil Procedure Co b -\nd 
that as the plaintiff had f 
carry out an order which pOide l oV 
him from continuing the tria vision 
justified in dismissing the su^L^Ar 
r. 3 of O. 17. Now, in both the above 
matters the learned Subor iinate Judge 
acted without authority ; but apart 
from tne fact that there was no 
statutory provision the orders were in 
themselves so unreasonable that it 
was impossible to expect the plaintiff 
to carry them out. His proper course 
was either to issue a warrant for the 
attendance of Rai Saheb Surijmal or 
to issue a commission for bis exa¬ 
mination as requested by the plaintiff 
and in any event he should have 
called upon the plaintiff to proceed 
with his case ; and if he wasimwilling 
to gran 1 : any further adjournment he 
should have made a decree upon the 
evidence adduced before him. 

In my opinion the order of the 28th 
March was not a decree, foifchere was 

__ no adjudication. I agree also that it 

Hindi or in any other was wholly without jurisdiction. 
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Mullick, J.— The suit was instituted 
4rathe2*rd August 1922. The plain¬ 
tiff filed his account-books which were 
p in the Makajani character and applied 
for their return on condition that a 
true copy was kept upon the record. 
The Coirt ordered that the books 
should be returned after inspection by 
the defendants and adjourned the case 
till the 9th January 1923 On the 9th 
January the Court directed that the 
plaintiff should make over a Hindi 
copy of the entries to the defendants 
* and he adjourned the case for hearing 
•'till the 27th January. Instead of 
supplying Hindi copies it appears 
: that the plaintiff supplied copies, in 
: Devanagari both to the Court and to 
the defendants. On the 27th January 
the defendants applied for an aijourn- 
ment and for issue of warrant of 
arrest on Rai Sahib Surajmal, who is 
the brother of the plaintiff. The 
Court thereupon recorded the follow- 
'! ing order :—“Plaintiff to make over a 
Hindi copy of the entries of rokar 
and khata to the defendants’ Pleader. 
The plaintiff’s Vakil, Babu Deep 
Narain Lai, undertakes to make Rai 
Sahib Surajmal appear in person on 
the date fixed. Both parties to come 
ready on the date fixed. Plaintiff’s 
witnessess 6o come over on the said 
date.” It seems that when this order 
was presented for counter-signature 
to the Pleader of the plaintiff, he 
recorded the following note : “ I have 
undertaken to only inform him.” 

Nothing further appears to have 
been done by the learned Subordinate 
Judge in the matter and on the 28th 
March, when the case came up for 
hearing, the plaintiff put in a petition 
z * cr the issue of a commission for the 
examination of Rai Saheb Surajmal 
on the ground that he was ill. The 
Lourt thereuDon recorded the follow¬ 
ing order : “The plaintiff has not yet 
complied with the Court’s order of 
Ja nuary 1923 and 27th January 
23. The suit is, therefore, dismiss- 
• Defendants will get costs on 
ear-par^ scale.” It is not clear under 

4 .p r0 m S * on ^ aw this order was 

begin with, there is no 

\ pr wiBi°n compelling the 

ff t0 furn ! sh the defendants 

in tv! C ° Py ki 8 documents either 
anagari or Hindi or in n.nv ntKor 
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; The result is, that the order of the 
Subordinate Judge will be set aside 
with costs hearing fee Rs. 32. 

The Subordinate Judge is directed 
to proceed with the trial according to 
law. 

Bucknill, J. — I agree 

Order set aside . 
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Dawson Miller, C. J. and 

Mullick, J. 

Tulaman Baid —Defendant — Peti¬ 
tioner. 

V. 

Prayag Sahu and others —Plaintiffs— 
Opposite Party. 

i Rev. No. 291 of 1924, Decided 

November 1924, against an 
f the Munsif, Palamau, D/- 16th 
1924. 

P. C\,S. 116—Court can construe itw 
er—No revision lies if no irregularity 
exercising this power. 

v baa jurisdiction to construe its 
■ and the High Court would not 
there ia no irregularity in the 
W that jurisdiction. IP319C2J 

Pa/, Murari Prasad and A. B. 

1 -for Petitioner. 

; -apg ln ' oaran— for Opposite Party. 

Dawsc^i-Miller, C. J. — This is an 
application in revision from an order 
passed by the Munsif of Palamau on 
the 16th April 1924, in a partition suit 
in which the present Petitioner was 
one of the Defendants and the Op¬ 
posite Party were the Plaintiffs. Al¬ 
though the matter was strenuously 
argued by Mr. Murari Prasad on be¬ 
half of the Petitioner, the case real¬ 
ly presents no features of difficulty. 
The Plaintiffs in the partition suit 
were the proprietors of 2 annas 8 pies 
share in mauza Gurtur which they 
purchased from one Parbhuram Baid 
who befoie tin purchase held 5 annas 
4 pies in the village. The Petitioner 
also held 5 annas 4 pies share and the 
remaining third share was held by 
other parties. It appears also that 
the \ alance of Parbhuram’s share 
had also been sold to another party. 


In the year 1919 it appears that *a 
previous partition suit was instituted 
by the Plaintiffs and in that suit the 
Petitioner put in a defence alleging 
that a previous private partition had 
taken place many years ago in which 
the cultivated and culturable lands 
of the village had been partitioned 
into three separate pattis of 5 annas 
4 pies, one of these shares being at 
that time allotted to Parbhuram or 
his predecessors, and that it was 
only the jungle and waste lands of 
the yillage that still remained ijmal. 
He ;onten led therefore that the whole 
village could not be partitioned and 
that the Plaintiffs could only get a 
share of tbe cultivated lands held 
by Parbhuram. This contention pre¬ 
vailed and a preliminary decree was 
passed in that suit for partition of 
the jungle and waste lands as exist¬ 
ing at present of the entire village 
among all the parties and for the 
division of the entire lands forming 
the 5 annas 4 pies takhta of Parbhu¬ 
ram Baid between the Plaintiffs and 
the Defendant No 4 only, the Defen¬ 
dant No. 4 being the purchaser of the 
other portion of Parbburam’s inter¬ 
rest. This decree was affirmed on ap¬ 
peal to the High Court and a Com¬ 
missioner was duly appointed. The 
Plaintiffs, however, did not proceed 
with the partition and on the 26th 
February 1921, the Plaintiffs having 
failed to pay the Commissioner’s fee 
the proceedings terminated. What 
the exact order made was we have 
not seen. We have been told that 
the case was struck off, whatever 
the effect of that may be. At all 
events the proceedings then termi¬ 
nated and no further action was 
taken under that decree. 

In 1923 the Plaintiffs again brought 
a suit for partition making the Peti¬ 
tioner and the other proprietors De¬ 
fendants. The claim in the present 
case was twofold. They prayed for a 
partition in respect of the Plaintiff* 

2 annas 8 pies share in the manner 
directed in the judgment in the pre¬ 
vious suit and that the Plaintiffs be 
put in separate possession, that i* 
to say, fch y sought for partition of t 
the Plaintiffs’ share out of the share 
of Parbhuram. Alternatively they 
sought for partition of the Plaintiffs* 
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share out of the whole village UDon 
the assumption and after declaring 
that the village was joint. Nobody 
appeared to defend that suit. Evi¬ 
dence was given on behalf of the 
Plaintiffs that no previous partition 
had taken place and in the result 
the learned Munsif passed an order 
in these wordr 4 That a preliminary 
decree for partition be passed. The 
Plaintiffs shall get a separate takhta 
and separate possession over 2 annas 
8 pies share.” I pause here for a 
moment to point out that had the De¬ 
fendants appeared in that suit and 
urged a plea of res judicata they 
might possibly have succeeded. Tne 
learned Munsif ho wever, before whom 
the case came in the absence of any 
appearance on behalf of the Defend¬ 
ants passed a decree in the general 
terms which I have already referred 
to. He may have been right or he 
may have been wrong as a matter of 
law in arriving at that decision but 
we are not concerned with that now. 
A decree was passed in Flaintiffs* 
favour and it could only be set aside 
on appeal or by way of review or by 
some other proper procedure. No 
such proceedings, however, were 
taken. A Commissioner was appoint¬ 
ed to effect the partition by metes 
and bounds and subsequently an 
application was made for re-hearing 
on behalf of the Petitioner who, as 
I stated, had offered no defence when 
the suit came on for trial. In that 
proceeding two points were argued, 
first, that the matter was res judi- 
cata and, secondly, that the order in 
the decree was consistent with a 
decree for partition out of Parbhu- 
raras share only and that it should 

be so construed. With regard to the 

nrst point it was not open to the 
Petitioner at that stage to rely upon 
the cktenee of res juiicata. It might 

might not hare been a good be 
fence to the «nit- • t ” 

about it. 'k \ U ’ T °' fer no opinion 

in »n an V Ut - 11 cou ^ noc be urged 

Or 9 r 9 of a th 0 O t0 V^ hearing under 
and tL m he ? lvl1 Procedure Code 

relrd to S rejetted U With 

”h» m “ d , th : u r^' 

was a decree f or n..,^ that it 

whole village and partltlon of the 

he considered the' nrJ ° ns w hy 

Qe Previous suit was 
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not res judicata and ordered parti¬ 
tion to proceed. He certainly had 
jurisdiction to construe his ow* order 
and he had no doubt that it vas an 
order for partition of the whole vill¬ 
age. Moreover the language of the 
order was certainly wide enough to 
support that view. In these circum¬ 
stances I can see no reason why we 
should interfere in revision with the 
order then passed that the partition 
should prcceed. The Munsif had juris¬ 
diction to make the order and there 
wis no irregularity in the exercise 
of his jurisdiction. In my opinion 
this application should 
with costs 

Mullick, J — I agree. 


be dismissed 


Application dismissed. 
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Dawson Miller. C. J. and 

Foster, J. 

Mathura Pandry —Appellant. 


CUandrika Rai and others —Respim" 
dents. 

S. A. No. 1792 of 1921, Decided on 
13th .June, 1924 from c le decD' m of 
the Sub J., Shahabad, D/ 28th May, 
1921. 

Deed — Construction—Debt being secured and 
transferor being entitled to redeem , transfer is 
mortgage, not Lease. 

The only test to find out whether a transfer 
is a lease or a in >rt'ig9 is to examine whe¬ 
ther the object of the transfer is to secure toe 
repayment of a debt and secondly whether 
there is either express y or bv implication, 
reserved to the transferor a power of redemp¬ 
tion of the property. [P 320 C 2j 

Si van a, rid an Rai —for Appellant. 

Parrne.sh-war Dayal and Jadubans 
Sahai- foi Respondents. 

Dawson Miller, C. J.-The only 

question for decision in these appeals 
is whether certain documents which 
have been referred to as rehan deeds 
and which are so described therein 
are mortgages or leases. The pre¬ 
decessor in-interest of the plaintiffs 
appears to have executed three such 
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documexts in favour of the predeoes- 
sor-in-irterest of the defendants 
whereb* certain land was put into 
thei possession in consideration of a 
certain idvance. the conditions being, 
generally, that the proceeds of the 
property should be taken by the len¬ 
der in leu of interest, that a certain 
rent should also be paid to the bor¬ 
rower, that the property should be 
redeemed at a date roughly about 
eighteen months after the execution 
of the deed with power to redeem in 
Jeth of any following year upon 
payment of the principal sum advanc¬ 
ed. There was a further stipulation 
that in the event of the rent not 
being paid it should carry interest at 2 
per cent, per mensem and should be 
set off against the debt when the final 
settlement came to be made at the 
end of Jeth in any year. There was 
a further provision as to what was to 
happen in the case of dispossession 
of the rehandars , it being provided 
that insuch a case the lender should 
be competent to realise the entire 
amount with interest at 2 per cent, 
from thedate of dispossession. Finally 
the deed contains a provision to this 
effect. ‘‘In security of this debt we 
mortgaged the rehan property and we 
shall iiotencumber it until re-pay- 
roent of the rehan money; we have, 
therefore, executed this rehan deed so 
that it may be of use when required.” 
Both the Trial Court and the learn¬ 
ed Subordinate Judge on appeal deci¬ 
ded that this document was a mort¬ 
gage and not a mere lease and that- 
therefore, the mortgagors were entitl¬ 
ed to rede em> as they claimed in the 
plaint inthe suit, upon a deposit of 
the amount; advanced. 

F . rom this decision of the Sub¬ 
ordinate J u dge the present appeals 
hare been brought. It is contended 
as was contended in the Court below 
that the di) C ument is really a lease 
and not anortgage. I do not think 

that any general rules can be laid 

down covei ng all euci cases. Each 

°f these dc u ments must be looked at 
and cons-trbd according to the tenor 

°f the document. There are, however, 
certain pri c iples which govern the 
C °urt in Qtermining cases of this 
80rt and th>ge principles have, in my 
opinion, ben accurately stated by 


the learned Subordinate Judge who in 
a very careful and lucid judgment 
has referred to the salient features of 
the document and then laid down the 
principles which ought to be followed 
in construing documents of this sort. 
He says and I cannot do better than 
quote from his judgment. ‘ It is olear 
that every case has to be dealt with 
on its own facts. A mortgage some¬ 
times bears much closer affinity to 
certain forms of leases from which it 
is not often easily distinguishable. 
The sole criterion for distinguishing a 
lease from a mortgage, is, I think, to 
see whether the transfer is made to 
secure the re-payment of a debt and 
whether there is a power of r< demp- 
tion reserved to the lessor either ex¬ 
pressly or'impliedly so that it distinct¬ 
ly appears that the parties them¬ 
selves in fact intendedthe transac¬ 
tion to be in the nature of a mortgage.” 
And applying those principles, he 
came to the conclusion that the docu¬ 
ments in these cases were purely 
mortgages and not leases. The 
learned Judge has also pointed out 
the salient features of the documents; 
they are in the same tenor. The 
documents, he says, recite that the 
creditors were to cultivate the areas 
and appropriate the produce in lieu of 
interest, that they were to pay 
annually to the executants a certain 
specified amount as rent, that on non¬ 
payment of the stipulated rent the 
executants would be entitled to get 
interest at 2 per cent, per mensem 
and when they paid the principal sum 
at the end of Jeth they were to get 
possession of the rehan lands, and 
that if any portion of the annual rent 
remained unpaid by the creditors, the 
executants would be entitled to 
deduct that sum from the principal 
amount at the time of re-payment, 
and if the principal amount was not 
re-paid on the due date the executants 
would be at liberty to re-pay the same 
at the end of Jeth any year following 
and to enter into possession, in case 
the Creditors were dispossessed from 
the land by the acts of the executants 
the former would be entitled to realise 
the wh le money with interest at 2 
per cent, per mensem from the c ate of 
dispossession till the realisation of 
their dues, and finally as security the 
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lands specified were hypothecated to 
the defendants 

It seems to me that upon the facts 
stated and having regard to the 
stipulations in the documents in ques¬ 
tion, these lands were clearly hypo¬ 
thecated to the lenders for the pur- 
pose not only of securing the interest 
on their loan but also for the purpose 
of securing the re payment of the 
principal sum advanced. In fact they 
could remain in possession of this 
property for ever provided the loan 
was not re-paid. The mere fact that 
if they did not pay their rent this 
might be taken into account when 
the reckoning came does not appear 
to me to make any difference to the 
nature of the transaction. It was 
clearly not one of those cases where 
only an advance is made and by the 
©Dd of a specified number of years the 
land shall be taken back by the bor¬ 
rower, the loan being treated as 
having been paid off principal and 
interest, by the profits. Such cases 
are regarded merely as case of pay¬ 
ment of rent in advance and are 
clearly not mortgages. In the present 
case those features are clearly absent. 
The land appears to me to have been 
mortgaged for a double purpose, both 
for securing the payment of interest, 
or rather, as it is put, in lieu of inte¬ 
rest and also for securing the re-pay¬ 
ment of the principal sum advanced. 

I see no reason to differ from the 
judgment of the learned Subordinate 
Judge and I think that he3e appeals 
should be dismissed with costs. 

Foster, J.—I agree. 

Appeal rejectee1. 
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Adami and Bccknill, JJ. 

Anant Singh —Petitioner. 


v. 

Harr Charan Chaukidar — Op 
posite Party. 


Criminal Rev. No. 399 of 1924 
Decided on 63th November 1924, frorr 
an order of the Dt. Mag. Chapra 
D/-29th May 1924. 


(a) Criminal P. C. S. 489—Circumstance 8 
of assault not truly disclosed by complainant — 
Acquittal proper. 

Where the trying Magistrate thought that 
the accused haa assaulted the complainant, but 
was quite satisfied that the circumstances 
under which the assault had taken place had 
not been truly laid before the Court and ac¬ 
quitted the accused giving him the betefit of 
doubt. [P. 322 C. 1] 

Held : that in the circumstances it would 
not have been safe to have convicted the 
accused of any offence. 

(b) Criminal P. C. S. 417-Government 
alone has the right to appeal against acquit - 
tal {Obiter.) 

The practice in the Patna High Court > a 
not to grant applications made by private 
persons for setting aside orders of acquitta 1. 
There is always a remedy in the hands of 
such a person who feels himself really ag¬ 
grieved by an order of acquittal and that is 
to g > to the Government legal advisers and if 
he could show them that he bad good grounds 
for being aggrieved by an order of acquittal 
they would on his bebalf take ic up; and, in 
such circumstances, the position of the Crown, 
which, alone has the conduct of prosecutions 

is entirely different when applying to the 
High Court against an order of acquittal from 
the position which a private person has. 

[P. 322 C. 1 &2] 

Guru Saran Pramd and Anant 

Prasa —for Petitioner. 

Jaffar Imam —for Opposite Party. 

Bucknill, J. This was an applica¬ 
tion in Criminal Revisional Jurisdic¬ 
tion made by a person called Anant 
Singh. The cricurastances under 

which this application comes before 
this Court are very simple A cer¬ 
tain Hari Charan Chaukidar was 
charged by the complainant with 
assault and he was tried by a Magis¬ 
trate of the Second Class of Chapra 
on the 12th April 1924 for an offence 
said to have been committed against 
the provisions of Section 325 Indian 
Penal Code. For certain reasons 
which the Magistrate expresses at 
considerable lengtu the accused man 
was acquitted. It is important I 

think to observe that there is certain¬ 
ly in the Magistrate’s decision one 
sentence which appears to indicate 
that he was satisfied that the accused 
person had in fact assaulted the com¬ 
plainant. This passage which oc- 

6nC ^ k* 8 Judgment reads 
I here cannot be any manner of 

doubt that the complainant had been 
very badly assaulted by the accused. 
One may be sorry for him.” I pause 
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here to mention that from this order 
of acquittal the applicant here appeal¬ 
ed to the District Magistrate of 
Chapra who however refused to in¬ 
terfere by a short decision dated the 
29th of May last and it is really in 
connection with this order of that 
date that the applicant is now apply¬ 
ing to this Court. 

The reasons which are given by the 
trying Magistrate for giving as he 
calls it, the benefit of the doubt to 
the accused in this case may very 
shortly oe stated to be that although 
it would seem that the Magistrate 
thought that the accused man had 
assaulted the complainant, he was 
quite satisfied that the circumstances 
unde- which the assault had taken 
place had not been truly laid before 
the Court. In fact he definitely stat¬ 
ed that he was unable to hold in any 
way that the occurrence took place 
in the manner as related by the com¬ 
plainant. This of course at once 
raises a very large question as to 
what might have been the circum¬ 
stances under which the alleged as¬ 
sault took place. It indeed may have 
been that there was a fight in which 
the complainant had iu fact been the 
aggressor, at any rate these circum¬ 
stances according to the trying Ma¬ 
gistrate and according to the view of 
the District Magistrate were not dis¬ 
closed and in view of that fact it 
certainly would seem that it w’ould 
not have been safe to have convicted 
the accused of any offence I men¬ 
tion the circumstances in some detail 

because I think it is perhaps con¬ 
venient that I should deal specifically 
with the facts in this case. But apart 
from these particular facts, there 
is, as has been many times pointed 
out in this Court, the greatest diffi¬ 
culty in the way of a private person 
coming to this Court in revision and 
asking successfully for the setting 
aside of a decision of acquittal. The 
practice in this Court is not to grant 
applications made by private persons 
for netting aside ordt rs of acquittal. 
The reason for this practice is not far 
to seek, and indeed this Court has 
gone so far in at least one decision, 
as to state that a private person has 

no legal locu s standi to ,rna ^ e a 
plication. I have not considered that 


point carefully and only draw atten¬ 
tion to it as showing that it may be 
possible to justify the practice of this 
Court by a conclusion that there may 
be no locus standi on the part of a 
private person to make applications 
of this character. I should however 
like to say that, for reasons which I 
have already given, I do not think 
that in any case this would have been 
a matter in which we should have 
thought it fit or desirable to interfere. 

I am satisfied however that there is| 
always a remedy in the hands of! 
person who feels himself really ag-| 
grieved by an order of acquittal; hel 
can always go to the Government! 
legal advisers and I a:n confident that 
if he could show them that he had! 
good grounds fer being aggrieved by! 
an order of acquittal they would onl 
his behalf take it up: and, in suchl 
circumstances, of course, the position! 
of the Crown which, as has been said,! 
alone has the conduct of prosecutions! 
is entirely different when applying to! 
this Court against an order of acquit¬ 
tal from the position that a private 
person has. However, as I have said, 
in this case there is no reason for 
interference and the application must 
be rejected. 

Adami J .—I agree. 

Application rejected . 
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Kulwant SaHAY, J. 

Pancham Sao —Accused—Appellant* 

v. 

Emperor — Opposite Party. 

Criminal Rev. No. 28i of L924, 
Decided on 9th June 1924, from an 
order of the Addl. Dt. Mag., Patna. 

Criminal Trial—Continuing offence—Daily 
fine for future offence is illegal . 

It is not permissible in law to enforce a 
daily fine in antic pation of a commission 
o an oflence. [P 323 0 2] 

S. N. Banerjee —for Petitioner. 

Judgment The petitioner was con¬ 
victed by the Sub-Deputy Magistrate 
of Dinapore under S. 2, clause (2) of 
the By-laws framed by the District 
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Board:of Patna which provides that 
whoever makes any encroachment or 
causes obstruction by means of a 
building wall, chabutra or fencing or 
by planting trees or cultivating crops, 
or in any other way on any road, 
shall on conviction, be liable to a fine 
not exceeding Rs. 20 and to further 
penalty not exceeding Rs. 2 each day 
after the imposition of the fine for the 
continuance of the encroachment, ob¬ 
struction or nuisance. The offence 
with which the petitioner has bpen 
charged is that he has constructed a 
house on a portion of the District 
Board road. The learned Sub-Dpputy 
Magistrate has found it as a fact and 
in fact it vas admitted before him 
that there was a slight encroachment 
on the District Board road. He ac¬ 
cordingly imposed a fine of Rs. 15 
under S. 2, clause (2) of the By-laws. 
In so far as the fine of Rs. 15 is con¬ 
cerned, the petitioner has no griev¬ 
ance; but the learned Sub-Deputy 
Magistrate proceeded to impose a 
further fine of Rs. 2 per day till the 
encroachment continued. The peti¬ 
tioner objects to the fine of Rs. 2 per 
day for the period during which the 
encroachment continued. He con¬ 
tends that the Magistrate had not 
jurisdiction to impose a fine for an 
offence which had not been committ¬ 
ed at the time the charge was laid 
against him and the sentence was 
passed In other words, he says that 
the conviction in so far as it relates 
to a future offence of continuing the 
encroachment is bad in law\ 

To my mind the contention is 
sound. The learned Sub- Deputy 
Magistrate allowed the petitioner one 
month’s time to remove the encroach¬ 
ment and he ordered that if the peti¬ 
tioner failed to remove the encroach¬ 
ment within a month, he would be 
liable to pay a fine of Rs. 2 per day 
till the encroachment continued. It 
has been stated on behalf of the peti¬ 
tioner that within the month allowed 
by the Sub Deputy Magistrate, be 
approached the District Board 
authorities for a settlement of the 
portion of the road encroached upon 
and the District Board authorities, as 
a matter of fact, have settled this por¬ 
tion of the road with him on a certa¬ 
in rental per year. The letter of the 


District Board Engineer on the record 
supports this contention of the peti¬ 
tioner. As authority for the proposi-l 
tion that it is bad in law to impose! 
a daily fine in anticipation of thel 
commission of the offence, reference) 
has been made to Ram Krishna Bish - 
was v. Mohendra Nath Mozumdar (1), 
Nilmoni Ghatak ▼. Emperor (2) and 
In re Limbaji Tulsiram (3). These 
cases support the contention of 
the learned Vakil for the petitioner. 

The sentence of fine of Rs. 2 per 
day imposed by the learned Sub- 
Deputy Magistrate for the continua¬ 
tion of the encroachment is. there¬ 
fore, bad in law and must be set 
aside. Tbe fine of Rs. 15 imposed by 
him under clause (2) of S. 2 for the 
encroachment will stand. The ad¬ 
ditional fine of Rs. 2 per day has al¬ 
ready been realised. This will be 
refunded. 

Order accordingly. 


(1) [1900’ 27 Cal. 565. 

(2) 119101 37 Cal. 671 = 11 Cr. L. J. 540=7 
I C 931 

(3) [1898] 22 Bom. 766. 
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Dawson Miller, C. J. and Foster, 

J. 

Mrs. Ella Lavelette — Petitioner — 
Appellant 

v. 

E. A. Tabum and others —Opposite 
Party—Respondents 

F. A. No. 14 of 1923, Decided on 
18th November, 1924, against an 
order of the Dt. J , Patna, D/- 15th 
January, 1923. 

* Succession Act , S. 189 - Grant of letters to 
miners is illegal and liable to be. set aside in 
revision — 

Under S. 189 letters of administration cannot 
be granted to any person who is a minor ; 
where such a grant is made, the High Court 
would set it as.de in revision. 

[P 325 C 2] 

T. C. Rai and N. C. Ghosh —for Ap¬ 
pellant. 

Girindra Nath Mukherjee for Pur - 
n<ndu Kumar Mukherji— for Respon¬ 
dents. 

Dawson-Miller, C t J. — This case 

c )mes before us nominally as an 


324 Patna ELLA LAVELETTE v. E. A. TaBUNI (D&wsod Miller, C. J.) 1925 


appeal from an order of the District 
Judge, dated the 15th January 1933, 
refusing an application of th present 
Appellant to review a previous order 
of the 16th December 1922 directing 
the grant of letters of administration 
to issue to certain minors through 
their guardian. The Appellant in 
this case :s Mrs. Cassels, formerly 
Mrs. Lavelette. Her first husband 
Mr. J. A. Lavellette died intestate 
leaving as his heirs his widow the 
present appellant and certain minor 
grand-children, the children of a de¬ 
ceased daughter. The amount of the 
estite left by the testator is small and 
it is therefore essentially necessary to 
avoid as far as possible in the inte¬ 
rests of all parties any unnecessary 
litigation in connection with the 
administration of this estate. Under 
the terms of the Indian Succession 
Act the widow takes a third of the 


property and the grand-children, two 
thirds. An application appears to 
have been made by the widow for a 
succession certificate for the purpose 
of collecting the debts of her deceased 
husband sometime shortly after his 
death. In that application unfortu¬ 
nately for her she neglected or at all 
events omitted to mention the fact 
that in addition to herself there were 
other members of the deceased man’s 
family, namely, the grand-children to 
whom I hare referred. There was 


then an application presented to the 
District Judge on behalf of the minor 
grand-children through their father 
and guardian Wilfred Edward Tabuni 
asking that a grant of letters of ad¬ 
ministration might be made to them. 
Notices were issued in those proceed¬ 
ings upon the near relations of the 
testator and upon the present Appel¬ 
lant Her attitude with regard to that 
petition is to be found in a petition 
filed by her in those proceedings in 
which she states that she had no ob 
iection to the Petitioners, that is the 
minors, succeeding to their legal 
share of the estate but asked that the 
amount should be kept in fixed deposit 
till the attainment of the majonty 
of the minors and as appears from a 
subsequent petition in those proceed¬ 
ings filed by Mrs. Cassels, the 
Appellant, her reason for this was 
that she knew or at all events she 


alleged,-it is not supported yet by any 
definite evidence.—that the father of 
the minors was heavily indebted and 
had no means of paying his debts; 
that his salary with overtime came 
to only HSr 200, that he was a great 
spend thrift and drank a lot and she 
felt that if the money came into 
his hands he would very soon get 
through it in drinking and otherwise. 
It appears also that until the death 
of her husband these grand-children 
whose mother was dead had been 
living with the appellant Mrs. 
Cassels. 

When the application for grant of 
letters of administration came before 
the District Judge, he took the view 
that although Mrs. Cassels had 
applied for letters of administration 
she had put herself out of Court be¬ 
cause in the application for a succes¬ 
sion certificate she had failed to men¬ 
tion the fact of the existence of the 
grand-children. The learned Judge 
therefore presumably considered her 
not to be a proper person to be 
appointed. He goes on and says : 

“ The only alternative is to appoint 
as administrator the father of the 
minors, Mr. Wilfred Edward Tabuni 
who is the appli *,ant with whom we 
are here concerned, ” and he ordered 
letters of administration to issue to 
the applicant on his executing an 
administration bond. In pursuance 
of that order a grant of letters of 
administration was issued in fact to 
the applicants in the proceedings 
before the learned Judge. The appli¬ 
cants however were the minors and 
not their father and the grant is 
made to “ Eugene Alexander Tabuni 
minor son, Edward James Tabuni 
minor son and others through their 
next friend and natural guardian 
Wilfred Edward Tabuni.” It will be 
observed therefore that there was no 
grant of letters of administration 
to Wil'red Edward Tabuni. The 
grant was in fact to the minors 
through him as their next friend and 
natural guardian. Now under S. 189 
of the Indian Succession Act, letters 
of administration cannot be granted 
to any person who is a minor. There¬ 
fore the grant in the present case 
was obviously illegal and beyond the 
powers of the learned Judge to make. 
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On the 15fch January 1923 an applica- 
tion was presented to the learned 
Judge which has been treated as an 
application for review of the order 
dated the 16th December 1922. The 
application which purports to be 
made under various sections of the 
Indian Succession Act and of the 
Civil Procedure Code states that the 
applicant Mrs. Cassels, is willing to 
act as administratrix to the estate of 
the deceased and contends that she is 
the fittest person to act as such. She 
further says that the omission of the 
names of her grand-children in the 
proceedings for a succession certifi¬ 
cate was due to the negligence of her 
karpardaz. She further alleges that 
the grand-children were absolutely 
neglected by their father, the present 
administrator, and that they are more 
dear to her than any one else as she 
had no other near relations. She 
therefore asks the Court to review 
the order, dated the 16th December 
1922, and to revoke the administra¬ 
tion order and appoint the Peti¬ 
tioner as administratrix, but if the 
Court should think that any other 
person should be joined with her then 
let it do so 1c will be seen that that 
petition was an application for review 
of the previous order and also asked 
for revocation of letters of adminis¬ 
tration already made. 

When the matter came before the 

learned District Judge he considered 

that as the lady had been sitting in 
Court at the time when the order was 
passed on the 16th December she 
could not come forward now and ask 
for a re-hearing on the ground that 
her Counsel was absent. He points out 
that her claims to administer the 
estate were in fact considered upon 
that occasion and he rejected the 
application. It does not appear to 
have been pointed out to the learned 
District Judge that the grant of 
letters of administration made was a 
grant to persons disqualified to hold 
that office. The matter, however, 
has been pointed out to us on appeal 

to this Court from the refusal to set 
aside the grant and the question is 
how we should deal with the present 
application. It is in form an appeal 
from an order refusing a review and 
n 18 Pointed out to us that there are 


no grounds here for allowing a review. 
In the circumstances, 1 think, how¬ 
ever, that we are entitled to and 
ought, having regard to the undoubt¬ 
ed facts of this case—I refer to the 
fact that the grant is to persons who 
are not qualified to act as administra¬ 
tors— to treat the .application as one 
under S. 115 of the Civil Procedure 
Code and treat the matter as one of 
revision. It is quite clear that in 
making the grant objected to in this 
case the learned Judge was acting 
altogether without jurisdiction and 
if proceedings were taken to set aside 
that grant under 8. 234 of the Succes¬ 
sion Act there can be no doubt that 
the grant would inevitably be set 
aside. Whatever the intention of 
the learned Judge may have been the 
grant was in fact made to certain 
minors. It would appear from the 
order made by the learned Judge 
upon which the grant was made that 
he treated the father of the minors 
as himself the Petitioner but look¬ 
ing at the record it appears that the 
father was not the Petitioner at 
all. The minors themselves were the 
Petitioners. Therefore the whole 
of the proceedings for grant 'of 
letters of administration was from 
first to last irregular and illegal. 
These minors had no power to be 
appointed and they were in fact 
appointed under the grant. In a case 
of this small magnitude, the total 
assets of the deceased being some¬ 
thing in the neighbourhood of Rs. 

8 000, I think it would be a disaster 
that this litigation should be pro¬ 
longed unnecessarily and I consider 
therefore that we ought to act under 
the powers granted to the Court by 
S. 115 of the Civil Procedure Code 
and treat tnis as a matter of revision. 
The grant cannot possibly stand and 
therefore, in my opinion, must be set 
aside. The learned Tudge will have 
to consider afresh and upon affida¬ 
vits or evidence of the parties, who 

is the proper person to be appointed 
administrator in this case. Under S. 
201 of the Succession Act the widow* 
or the deceased is undoubtedly the 
proper person to be appointed admi¬ 
nistrator unless there is good cause 
tor excluding her The learned 
Judge seems to have though! that her 
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omission to refer to the existence of 
the grand-children in her application 
for a succession certificate was in it¬ 
self quite sufficient to debar her claim. 
Looking, however, at the atti¬ 
tude she has taken throughout this 
case I cannot help feeling that her 
only interest in the matter is to see 
that her grandchildren’s rights are 
protected. This, however, will be a 
matter for the learned Judge to con¬ 
sider when the application for admi¬ 
nistration comes again before him. 
He will then also have to consider 
whether there was any truth in the 
suggestion made by Mrs. Cassels that 
the father of these children is a 
spend-thrift and addicted to drink. 
The whole matter, however, wiU be 
open to the District Judge and I do 
not wish anything I may say to pre¬ 
judice him in favour of one party or 
the other. It is a matter which will 
have to be considered when he has 
the evidence before him but so far as 
the present application is concerned 
I think that the grant already made 
must be revoked. Let the sum paid 
into Court as Court fee upon the ap¬ 
plication for letters of administration 
remain pending further orders. I think 
that the costs of this case ought to be 
realised out of the estate when the 
administrator is appointed and the 
estate is administered. 

Foster J.~ 1 agree. 

peal allowed as revisio '> 
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DAS AND ROSS, JJ. 

Debi Bakchand and another Ap¬ 
pellants. 



bnrakatuntssa —Respondent. 

F. A. No. 76 of 1921. Decided on 
29th February 1924, from the decision 
of the Sub. J. Gaya, D/. 17th Decern- 


ber 1920. 

Contract Act . 5. 

of interest is no ground of relief in absence of 
proof of lender having been in a position to 

dominate the will of the borrower / 

i The fact* that the borrower is under a 
pressing necessity for money does not of itself 
place the lender in a position to domiLste .he 
will of the borrower within the meaning of 


8. 16 of the Contract Act, 0 (34gCai. 150 Foil). 
No relief can be claimed by a borrower unless 
it is proved by him first that the lender was in 
a position to dominate bis will and secondly 
that the nargain was unconscionable within 
tbe meaning of Cl. 3 of S. 16 of the Contract 
Act. Unless there is th9 concurrence of these 
two elements the borrower cannot be properly 
granted relief. The mere fact that the rate 
of interest is exorbitant is not a ground for 
relief unless it be shown that th9 lender was 
in a position to dominate the will of the 
borrower. (P 323 C 3 <5fe P 339 0 11 

Saltan Ahmad and Kailaspati —for 
Appellants. 

Alt Tmam> 3. M. Mullick and Mi. 
Hasan Jan —for Respondent. 

Das, J. —This appeal arises out of a 
suit instituted by t ie appellants to 
enforce payment by sale of the mort¬ 
gaged properties of the sum of money 
owing on a mortgage bond, dated the 
11th November 1912, executed by the 
defendant in favour of plaintiff No. 1 
in the farzi name of plainti if No. 2. 
By this mortgage-bond, the principal 
sum secured was Rs. 7,500 with the 
rate of interest at Re. 1-4-0 per cent, 
per month with yearly rests. The 

learned Subordinate Judge has come 
to the conclusion that the mortgage- 
bond was not read and explained to 
the defendant who is a pardanashin 
lady of rank and position and that the 
transaction was induced by undue 
influence within the meaning of 8. 16 
of the Contract Act. He also held 
than the mortgage-deed was not at¬ 
tested in the manner required by S. 59 
of the Transfer of Property Act He 
found, however, that full consider¬ 
ation was paid by the plaintiffs to the 
defendant; and, in that view, while 
refusing to give the plaintiffs a mort¬ 
gage decree, he has given them a 
decree for the principal sum advanced 
with interest at as. 12 per cent, per 
month. The main appeal in this 
Court is on behalf of the plaintiffs 
who contend that the learned Sub¬ 
ordinate Judge should have given 
them a mortgage-decree in accordance 
with the mortgage bond of the 11th 
November 1912. The defendant has 
presented a cross^ppeal and the point 
raised in the cross appeal is that the 
learned Subordinate Judge erred in 
holding that consideration passed in 
respect of the transaction. The cross¬ 
appeal has, however, not been pressed 
before us and we are only concerned 
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with the main appeal filed on behalf 
of the plaintiffs. 

I will first consider the question 
whether the mortgage-bond was at¬ 
tested in the manner required by S. 59 
of Transfer of Property Act. That 
section lays down that, where the 
principal money secured is Rs. 100 or 
upwards, a mortgage can be effected 
onP by a registered instrument signed 
by the mortgagor and attested by at 
least two witnesses. The learned 
Subordinate Judge has taken the view 
that as the defendant is a pardanashin 
lady of a rich Muhammadan family, it 
is improbable that the witnesses 
examined on behalf of the* plaintiffs 
could have actually seen her execut¬ 
ing the document. The plaintiffs have 
examined three witnesses on the 
point; Chhedi Ram, their Gomasta, 
Ram Lai, who was their Gomasta hut 
who is now an independent trader, 
and Sudama Ram. Their evidence 
is to the effect that they knew the 
defendant as they had had occasion 
to sell cloth to her. It ought to be 
pointed out that the plaintiffs are 
cloth dealers and had occasion to sell 
cloth to the defendant, and that part 
of the claim in this suit arises out of 
transactions in cloth between the 
parties. The evidence of Chhedi Ram 
is as follows : 44 I know defendant 

for the list 15 or 20 years. She is not 
pardanashin woman to me. Since my 
childhood [ went to sell cloth to her 
from ChainsukYs shop on her requisi¬ 
tion and she always took cloth from 
me and spoke to me and appeared 
before me.” It seems to me that this 
evidence is inherently probable. It is 
not disputed before us that Chainsukh 
Mull, the father of plaintiff No. 1, 
had a cloth business and that he did 
send cloth to the defendant for sale 
and that the defendant did purchase 
cloth from Chainsukh’s shop from 
time to time. His evidence is per¬ 
fectly clear that he was present when 
defendant put her seal on the docu¬ 
ment. He says that Baratu, the son 
of the defendant, signed her name in 
the mortgage-bond at her request and 
that the defendant herself put her 
seal to the mortgage-deed and he adds 
that these were done m his presence 
and in the presence of the other at¬ 
testing v t.losses. Ram Lai says that 
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he was a Munib (gomasta) of the 
plaintiff’s firm and that the defen lant 
used to appear before him from be¬ 
hind a parda and that she could be 
seen behind the parda and that he 
knew her by sight. His evidence is 
that Baratu signed th* name of the 
defendant at her request and that the 
defendant put her thumb-mark in his 
presence with her own hand. The 
evidence of Sudama Ram is to the 
same effect. It seems to me that the 
learr.ed Subordinate Judge has re¬ 
jected the evidence of these witn?sses 
on grounds which appear to me to be 
speculative. Upon the finding that 
the consideration-money was actually 
paid to the defendant, there is no 
reason to assume that the plaintiffs 
who are men of business should not 
take care to have the mortgage-bond 
attested in accordance with law, and 
it seems to me that there is no reason 
to reject the testimony of these wit¬ 
nesses. The learned Subordinate 
Judge thinks that there are some 
contradictions in the evidence given 
hy these witnesses. The mortgage- 
bond was executed so far back as 1912 
and the case was heard in 1920. Such 
contradictions as there are in the 
evidence of these witnesses are only 
to be expected ; but they do not, in 
my opinion, throw any doubt upon 
the question which is at issue between 
the parties, namely, whether the 
mortgage-bond was attested in accord¬ 
ance with law. I hold that the 
plaintiffs are entitled to succeed on 
this point. 

The next question is, whether the 
mortgage-bond was procured by undue 
influence exerted by the plaintiffs on 
the defendant. In ord>r to determine 
this question, it is necessary to deal 
with certain antecedent events. It 
appears that on the 7th November 
•190b the defendant borrowed Rs. 2,760 
from Chainsukh Mai, the father of 
plaintiff No. 1, and executed a 
zerpeshgi lease in his favour. Rs. 2,500 
out of the total sum advanced carried 
interest at the rate of 12 per cent, 
per month ; the balance did not carry 
any interest. The term was from 
1315 to 1323. The evidence shows 
that upon the death of Chainsukh 
Mai the plaintiffs found it difficult to 
manage the properties of which they 
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were in possession under the ticca 
pa tin of the 7th November 1$06. The 
defendant wanted a further loan, first, 
in order to satisfy a decree which had 
been obtained against her by one 
Gendan Singh; and secondly, for 
other purposes. The plxintifis were 
willing to advance the further sum 
required provided the defendant 
agreed to take into her possession 
the properties covered by the ticca 
paita of 190^ and paid interest on the 
sum that was already due to the 
plaintiffs and the further sum to be 
advanced at the rate of Ks. 1-8 0 to 
2 per cent per month. After certain 
negotiations it was settled that the 
properties which were the subject- 
matter of the ticca patta should 
be surrendered to the defendant 
and that she should pay interest 
to the plaintiffs at the rate of }/i 
per cent, per month. The considera¬ 
tion-money in respect of the mort¬ 
gage-bond is made up as follows 

Rs. 2,47 8-15-0 already due to the 
plaintiffs in respect of the advance of 
1906. 

Rs. 2,374 paid to Gendan Singh in 
satisfaction of a decree obtained by 
him against the defendant. 

Rs. 2.647-1-0 paid to the defendant 

at the time of the registration of the 
mortgage i ond. 

The defendant raised a wholly false 
defence in so far as she denied that 
she ever received any money either 
from Chainsukh Mai or from the 
plaintiffs ; but the learned Subordi¬ 
nate Judge has found that the full 
consideration-money was in fact paid 
to the defendant. 

The question of undue influence 
arises ir this way ; it is suggested 
that the defendant was in need of 
money. There was a decree against 
her for the sum of Rs. 2,37 I and she 
wanted money f xr other purposes, aifn 
it is contended that, taking advantage 
of her position, the plain tilts induced 
her to execute a bond in their favour 
agreeing to pay interest at the rat'' 
or Re. 14-0 per cent, per month. The 
main objection is as to the rate of 
interest and compound interest pro¬ 
vided by the mortgage-bond; hut it 
must be remembered that Chainsukh 
Mai charged a very low rate of in¬ 
terest because he was to have posses¬ 


sion of certain valuable properties. 
No doubt, after the death of Chain¬ 
sukh Mai, plaintiff No. 1 who is a 
minor and plaintiff No. 2 who is a 
paruanashin woman found it impossi¬ 
ble to manage the properties and it 
suited them to deliver up possession 
of those properties to the defendant. 
The matter was one of bargain bet¬ 
ween th6 parties and the question of 
undue influence must, in my opinion, 
be decided on the terms of S. 16 of 
the Indian Contract Act. The first 
paragraph of the section lays down 
the principle in general terms and 
runs as follows :— 44 A contract is said 
to be induced by 4 undue influence * 
where the relations subsisting between 
the parties are such that one of the 
parties is in a position to dominate 
the will of the other and uses that 
position to obtain an unfair advan¬ 
tage over the other.” The second and 
the third paragraphs of the section 
define the presumptions by which the 
Court is enabled to apply the princi¬ 
ple. The second paragraph runs as 
follows :— 

'‘In particular and without pre¬ 
judice to the generality of the fore¬ 
going principle, a person is deemed to 
be in a position to dominate the will 
of another, 

(a) Where he holds a real or ap¬ 
parent authority over the other, or 
where he stands in a fiduciary relation 
to the other ; or 

( b ) Where he makes a contract 
with a person whose mental capacity 
is temporarily or permanently affect¬ 
ed by reason of age, illness, or mental 
or bodily distress.” 

The third paragraph runs as fol¬ 
lows :—“ Where a person who is in a 
position to dominate the will of 
another, enters into a contract with 
him, and the transaction aDpears, on 
the face of it, or on the evidence 
adduced, to be unconscionable, the 
burden of proving that such contract 
was not induced by unnue influence 
shall lie upon the person in a position 
to dominate the will of the other.” 

It has been held by the Judicial 
Committee that urgent need of money 
on the part of the borrower does not 
of itself place the lender in a position 
to dominate his will within the mean¬ 
ing of S. lb of the Contract Act. See 
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Sundur Koer v. Rai Sham Krishen (1.) 
Tfc has also been held that the mere 
fact that the rate of interest is 
exorbitant, (which it is not in this 
case) is no ground for relief unless it 
be shown that the lender was in a 
position to dominate the will of the 
borrower. It is unnecessary to dis¬ 
cuss the various cases whioh have 
been decided under S. 16 of the Indian 
Contract Act. It is sufficient to point 
out that the borrower will not be 
entitled to any relief unless he proves, 
first, that the lender was in a position 
to dominate his will, and, secondly, 
that the bargain was unconscionable 
within the meaning of clause (3) of 
S. 16 and, as has been pointed out, 
that it is only the concurrence of these 
two elements that can justify the 

Court in granting relief to the bor- 

t ower. 

Now, were the plaintiffs in a posi¬ 
tion to dominate the will of the defen¬ 
dant ? As I have pointed out, urgent 
need of money on the part of the 
borrower does not of itself place the 
lender in a position to dominate his 
will within the meaning of S. 16 of 
the Contract Act. On what circum¬ 
stances are we to hold in this case 
that the plaintiffs were in a position 
to dominate the will of the defendant? 
Obviously, there is no fiduciary re¬ 
lationship between them. It is not a 
case where they held a real or ap¬ 
parent authority over the defendant. 
It is not suggested that the mental 
capacity of the defendant was tem¬ 
porarily or permanently affected bv 
reason of age, illness or mental or 
bodily distress. The ouly ground 
suggested is that the defendant was 
v already indebted to the plaintiffs and 
that she wanted to borrow a further 
sum of money, and it is contended 
that upon these facts, it ought to be 
held that the plaintiffs were in a 
position to dominate the will of the 
defendants. Illustration (c) upon 
which reliance is placed is as fol¬ 
lows:— “ A. being in debt to B, the 
money-lender of his village, contracts 
a fresh loan on terms which appear 
to be unconscionable. It lies on B to 

(1) [1907] 34 Cal. 150 = 34 I.A. 9 = 4 A.L.J. 

109 = 5 C.L.J. 106 = 9 BomL.R. 304 = 11 

C.W.N. 249=17 M.L.J. 43 = 2 M.L.T. 75. 

(P.O.) ' 
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prove that the contract wa3 not 
induced by undue influence”. In order 
to make out a case under the illus¬ 
tration, it must be proved that the 
loan was contracted on terms which 
appear to be unconscionable. 

[His Lordship held that the mort¬ 
gage bond had not been procured by 
undue influence and after dealing 
with other matters not material to 
our report allowed the appeal.] 

Ross, J. —[His Lordship concurred 
in the above judgment ] 

Appeal accepted. 
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Kulwant Sahay, J. 

Bhuan Kahar —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Rev. No. 413 of 1924, De¬ 
cided on 27th August 1924. from an 
order of the S. J., Giya. D/- 26th 
May 1924. 

Penal Coi°. % S. 211—Failure to substantiate 
comolasnt — N"o offence under S. 211 . 

The fact that the oimp! liaaat fails to prove 
his ca*e is by itaelf not sufficient to sanc¬ 
tion a prosecution under S. 211 of the Indian 
Penal Code. It must be established satisfactori¬ 
ly in the mind of the Judge or the Magis¬ 
trate that the complaint was made with 
intent to cause injury or that it was a false 
complaint made with the knowledge that 
it was false. [P 330 C 1] 

Hatan Imam— for Petitioner. 

Judgment.—The petitioner Bhuan 
Kahar lodged a complaint before the 
Police to the effect that he was carry¬ 
ing certain articles of presents from 
his master Dwarka Singh to a rela¬ 
tive of his when in the way he was 
waylaid by Shiva Gope and others 
who forcibly took away the articles 
from him. The police investigated 
into the matter and reported the case 
to be false. There was a protest peti¬ 
tion on behalf of the petitioner upon 
which the Deputy Magistrate made 
an enquiry and examined certain 
witnesses. He was, however, not 
satisfied as regards the truth of the 
complaint and he dismissed the com¬ 
plaint under S. 203, Criminal Pro¬ 
cedure Code, by hi9 order dated the 
26th March 1924. By the same order 
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he directed proceedings under S. 476, 
Criminal Procedure .Code, to be 
drawn up sanctioning the prosecu¬ 
tion of the petitioner under S. 211, 
Indian Penal Code. Against the 
order of the Deputy Magistrate the 
petitioner went in appeal before the 
learned Sessions Judge who has dec¬ 
lined to interfere. Against this order 
of the learned Sessions Judge which 
is dated 26th May 1924 the petitioner 
comes up in revision to this Court. 

The point taken on behalf of the 
petitioner is that all that the Deputy 
M agistrate found was that the com¬ 
plainant had failed to prove his 
•case, and if the complainant had 
failed to prove his case that does not 
necessarily show that the complaint 
made by the petitioner was inten¬ 
tionally false and made with intent to 
cause injury to any person or with 
the intent of falsely charging any 
person with having committed an 
offence. The fact that the complain¬ 
ant fails to prove his case is by itself 
not sufficient to sanction a prosecu¬ 
tion under S. 211 of the Indian Penal 
Code. It must be established satis¬ 
factorily in the mind of the Judge or 
the Magistrate that the complaint 
was made with intent to cause injury 
or that it was a false complaint made 
with the knowledge that it was false. 
In the present case all that has )een 
found is that the evidence produced 
by the complainant does not estab¬ 
lish a prima facie case against Shiva 
Gope and others. The facts appear 
to be that Shiva Gope was the ser¬ 
vant of Dwarka Singh, who is the 
master of the present petitioner. 
There was an altercation in which 
the son of Dwarka Singh chastised 
Shiva Gope for neglecting in looking 
after the cattle. Shiva Gope appears 
to have retaliated and to have beaten 
the son of Dwarka Singh. Thereupon 
it appears that Shiva Gope with the 
members of his family was beaten 
and they had to leave the village. 
Shortly after that, Dwarka Singh had 
occasion to send some articles of pre¬ 
sents to a relative of his through the 
petitioner and the petitioner’s case is 
that while he was carrying those 
articles he was waylaid by Shiva 
Gope and some relatives of his and 
the articles were snatched away from 


him. Now it is possible that the com¬ 
plaint might have been made in the 
present case at the instance of 
Dwarka Singh in order to put Shiva 
Gope into trouble. It is also possible 
that having regard to the fact that 
Shiva Gope had to leave his home 
and bad to go away from the village 
to another village, hi* intention was 
to retaliate and he might with that 
object have taken away the articles 
which he knew belonged to Dwarka 
Singh and which were being carried 
by the petitioner on behalf of Dwar¬ 
ka Singh to a relative of his. 

Under these circumstances it can¬ 
not be said with any amount of cer¬ 
tainty that the complaint lodged by 
the petitioner was a deliberately 
false complaint. No doubt, it has been 
found that the evidence adduced by 
the petitioner was not sufficient to 
make out any prim a facie case 
against Shiva Gcpe and others but 
that by itself would not justify a 
Court in ordering a prosecution un¬ 
der S. 211 of the Jndian Penal Code^ 
Under the circumstances of the case 
I consider that no complaint for an 
offence under S. 211, Indian Penal 
Code, ought to be made in the pre¬ 
sent case. 

The order of the Deputy Magis¬ 
trate under S. 476, Criminal Proce¬ 
dure Code, is, therefore, set aside. 

Order set aside. 
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Adami and Sen, JJ. 

Chamari Singh and others — Peti¬ 
tioners. 

v. 

Public Prosecutor of Gaya — Oppo¬ 
site Party. 

Criminal Rev. No. 7 of 1924, decid¬ 
ed on 18th June, 1924, from an order 
of the S. J., Gaya, D/- 6ch March, 
1924. 

(a) Criminal P. C. S. 476 — Judge dealing 
with application under T. P. Act . S. 83 is 
Court. 

A Judge receiving and dealing with a 
petition under S. 83 of the T. P. Act, is 
a Court within the meaning of 8. 476 of Cri¬ 
minal P. C. 13 Mad. 316 Dist. IP 333 C lj 

(b) Crimin al P . C. {1928) S t 476—Proceedings 
need not be judicial. 

Under the amended section it is not essen¬ 
tial that the proceeding in respect of which 
aotion is taken should be of a judicial cha¬ 
racter. IP 333 Cl] 
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* * (c) Criminal P. C. S. 40 S-Per,onpro- 
wied against under S. 476 Criminal P. C.but 
proceeding dropped—Change in law making 
proceedings against him competent— ‘Previous 
discharge is not bar to re -trial. 

Petitioner depositei a sum of m °ney along 
with a mortgage deel, under 3. 83 T. P Act 
praying for redemption of the mortgage, lne 
deed was suipectid to be forged and the op¬ 
posite party app iei to start proceedings 
under 8. 476. Tue Court held that proceedings 
under 8. 83 T.P Act were not of a judicial cha¬ 
racter and therefore dropped th^ proceedings. 
After the amended Code came into foroe under 
whioh the proceedings in respect of which the 
offence is alleged to have been oo nmitted need 
not be of a judicial character, the public prose¬ 
cutor again moved the Court for taking the 
same action agaiast the same person : 

Held: that the petitioner could be proceeded 

against. I? 334 C 21 

(d) Criminal P. C . S. 476 —Court making 
complaint must hold preliminary enquiry and 
make a written omplaint. 

S. 476 contemplates tha-after making such 
inquiry as may be necessary, the Court should 
make a complaint in writing Is is for the 
Court acting under S. 476 to make any in¬ 
quiry that is necessary and then to make a 
complaint against the person or persons who, 
he is satisfied, have committed an offence. 
The section d3e= not contemplate that the 
Court should send the cise to a Magistrate 
for inquiry whether the offeuce it suspects has 
been really co nmi tted. an 1 for prosecution, if 
the Magistrate is so satisfied. Tne Court 
must be sat sfied that there is a prima facie 
case ageinst each person sent to the Magis¬ 
trate, snd thea it can lay a complaint under 
S. 476. [P 335 C2] 

Manohar Lai and Kailaspitti — for 
Petitioner. 

Govt. Advocate and G. C. Pal —for 

Opposite Party. 

Adami, J. — This application is 
directed against an order of the Ses¬ 
sions Judge of Gaya, dated March 
6th 1924, forwarding to the District 
Magistrate proceedings taken against 
k the 40 petitioners under S. 476 Cr. P. 
Code, and requesting him to hoi i an 
inquiry with a view to the prosecu¬ 
tion of the petitioners under S. 471 
read with S. 467 of the Indian Penal 
Code. 

On May 25th 1923, the petitioners 
1-37 hied before the Subordinate 
Judge, Second Court, Gaya, a petition 
under S. 83 of the Transfer of Pro¬ 
perty Act, 1832, for permission to 
deposit the sum of Rs. 5350 on ac¬ 
count of the amount due under a 
Usufructuary mortgage deed dated 
13fch February 1833, executed by the 


predece33or-in-intare*t of the peti¬ 
tioners in favour of Raja Modh 
Narain Singh of Tikari, the predeces¬ 
sor in interest of Rani Bhubneswari 
Koer, the present proprietress of the 
7 annas Tikari Raj, and they also 
prayed for recovery of possession of 
the mokarrari properties mortgaged 
under the said deed consisting of 
about 26 villages. Together with the 
petition they filed three documents, 
(1) a Mokarrari Patta alleged to hate 
been executed by Maharaja Sunder 
Singh on January 5th, 1811, in favour 
of Khirodhar Singh, ancestor of 
petitioners 25 to 36 and Deyali Singh 
ancestor of petitioners 1 to 24, ( ) a 
Usufructuary mortgage deed dated 
February 13th, 1833, alleged to have 
been executed by the sons of Khiro¬ 
dhar and Deyali in favour of Raja 
Modh Narain Singh son of Raja 
Miterjit Singh, in respect of the same 
properties at an annual Jama of 
Rs. 1900 in consideration of a loan of 
Rs. 5,000 sicca rupees, (3) a Dar- 
mokarrari Patta of a 12 annas share 
of the same property, dated April 
30th 1923, in favour of M t. Nages war 
Koer, petitioner No 37, in considera¬ 
tion of a payment of Rs. 7,000, out of 
which Rs. 5350, said to be the equiva¬ 
lent of Rs. 5,000 sic'a rupees, was to 
be paid to the present holder of the 
7 annas Tikari Estate in redemption 
of the mortgage of 1833. On the same 
date the petitioners asked that the 
documents they had filed might be 
returned to them and their request 
was granted. Notices were issued to 
Rani Bhubneswari Koer under S. 83 
and on May 29th a chalan was filed 
showing deposit of Rs. 5350 by the 
petitioners. 

On June 11 th, the opposite party. 
Rani Bhubneswari Koer filed a peti¬ 
tion denying that she held the pro¬ 
perty under mortgage from the peti¬ 
tioners. At her request the peti¬ 
tioners filed again the documents of 

1811 and 1833. 

On June 13th Amrit Singh on be¬ 
half of Rani Bhubneswari Koer prayed 
for an inquiry under S. 476, alleging 
that the documents filed by the peti¬ 
tioners were forgeries. In the alter¬ 
native he prayed for sanction under 
S. 195 for the prosecution of the 
petitioners. 
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June 15th the Subordinate 
Judge held that, since the deposit had 
been made and had been refused by 
the opposite party, his functions 
under S. 83 were ended and there 
was no occasion for him to enter into 
the question whether the petitioners 
were in fact in the position of mort- 
gagors and had title to the property, 
nor could he put the petitioners into 
possession of the property under that 
section. He then considered whether 
he should take action under S. 476 
(Jr. P. Code, and decided that it was 
not open to him to do so, since he 
held that proceedings taken under 
S. 83 of the Transfer of Property Act 
were not judicial proceedings. 

With regard to the accord of sanc¬ 
tion under S. 195 Cr- P. Code, he 
ordered that an inquiry should be 
held, and called upon the petitioners 
to show cause why they should not 
be prosecuted for using forged docu¬ 
ments. 

It may be well to state here the 
grounds on which it was alleged that 
the two documents were forged. The 
Patta dated January 5th 1811, pur¬ 
ported to be the grant of a mokarrari 
lease by Maharaja Sunder Singh in 
1811, whereas Maharaja Sunder Singh 
had been murdered in 1759. The deed 
of 1833 purported to grant a mort¬ 
gage to Raja Modh Narayan Singh 
in 1833, though the latter cannot have 
ascended the gadi till 1840 when his 
father Raja Mitarjit Singh died. Also 
the consideration for the mortgage 
was exceedingly low and threw the 
greatest doubt on the genuineness of 
the transaction. 

On July 13th the Public Prosecutor 
appeared to watch the proceedings 
under the direction of the District 
Magistrate, since, as explained by 
the District Magistrate, the peti¬ 
tioners on the basis of their claim 
under the documents, were stirring 
up the tenantry of the 26 villages 
against Rani Bhubneswari Koer, and 
there was likelihood of a serious 
breach of the peace which would not 
be allayed until the genuineness of 
the claim could be established. 

No further progress was made in 


of the two documents in question. 
On September 29th, 1923, the Subordi¬ 
nate Judge recorded the order “Heard 
Parties.” “ The Criminal Procedure 1 
^°de S. 195 has now been amended* 
Under the amended section no sanc¬ 
tion can be granted to a ' private 
partv. Hence this proceeding cannot 
go on, and it is dropped ” Then, 
considering a petition for the return 
of the documents, the Subordinate 
Judge remarked that it was the Vakil 
of the applicant for sanction who had 
suggested that under the amended 
Code the proceedings must be dropped 
and he was unwilling to proceed with 
the case then, wanting time. The 
Subordinate Judge refused to grant 
time and so the case was dropped. 
He thought however, that as S. 476 
had been amended it might be intend¬ 
ed to make a fresh application under 
that section, or the Public Prosecutor 
might want to take steps, so he re¬ 
fused to return the documents to the 
petitioners till October 5th. On Octo¬ 
ber 5th the Public Prosecutor notified 
the Court that he was going to move 
the District and Sessions Judge on 
behalf of the Crown, so the documents 
were kept ?n custody. On that day 
the Public Prosecutor presented an 
appeal to ti.e District and Sessions 
Judge against the orders of the 
Subordinate Judge refusing action 
under S. 476 or S. 195. He asked the 
District and Sessions Judge to take 
action under either S. 476-A or 476-B. 

After hearing the p irties, the 
Sessions Judge drew up proceedings 
against all the 40 petitioners and 
requested the District Magistrate to 
inquire into the case with a view to 
prosecution ; and it is against that 
order that the present application is 
made. 

Mr. Manohar Lai on behalf of the 
petitioners has attacked the jurisdic¬ 
tion of the learned Sessions Judge 
and the procedure followed on several 
grounds. 

In the first place he argues that 
the Subordinate Judge, when he re¬ 
ceived and dealt with the petition un¬ 
der S. 83 of the Transfer of Property 
Act, 1882 was not a Court within the 


the case till September 29th, except meaning of S. 476 Cr P. Code, and 
that the petitioners put in certain therefore action could not be taken 
documents to support the genuineness against the petitioners under S. 476 
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filed absolutely gratuitously and the 
Court was not called upon even to 
look at them. On this ground 


as there 
Court, 
the faot 
under S. 




was no proceeding before a 
His argument i« based on 
that the Subordinate Judge 

_83 was required merely to 

accept the petition and deposit and 
to issue notices to the alleged mort¬ 
gagees, There was no list pending and 
he was not required to decide any 
point under the Section; therefore he 
cannot be held to be a Court If this 
contention were right S. 83 would be 
meaningless, for it states that the de¬ 
posit must be made in the Court in 
which the mortgagor might have 
instituted a redemption suit; the Sub¬ 
ordinate Judge must be a Court lor 
the purpose of the deposit. The 
authorities on which Mr. Manohar 
Lai relies do not really help him. The 
decision in Tatayya v. Pichayya (1) 
lays down merely that proceedings 
under S. 83 are not proceedings in a 
regular suit, while the cases of 
Mathura Prasad v. King Emperor (2) 
and Vijiaraghavalu Pillai v. Theaga- 
roya Chetti (3) decide that certain 
officers in performing certain func¬ 
tions are not acting judicially. In the 
present case it is only a Court that 
can perform the function; it would 
be absurd to hold that it is not a 
Court when performing it. 

Whether the proceeding before the 
Court under S. 83 is or is not a judi¬ 
cial proceeding need not be decided 
here; nor whether the Subordinate 
Judge was right in finding in June, 
1923, that he could not proceed under 
S. 476, Cr.P. Code; under the amended 
section it is not essential that the 
proceeding in respect of which action 
is taken should be of a judicial 
character. 

It is contended that under S. 83 of 
the Transfer of Property Act it is 
unnecessary to adduce any evidence 
oral or documentary; a mere petition 
on the part of a mortgagor, without 
any affidavit is sufficient, and the 
Court is not required to inquire whe¬ 
ther the person filing the petition is 
in fact a mortgagor as he alleges; 
therefore the documents filed by the 
petitioners with their petition, were 

(1) (1890) 13 Mad. 316. 

(2) (1919) 4 P. L. J. 475 = 1919 P. H. C. C. 
325 = 51 1. C. 769=20 Cr. L. J. 529. 

(3) (1915) 3 8 Mad 58!— 27 M. L. J. 227 = 25 I. 
0. 341=16 M. L. T. 128=15 Cr. L J, 593. 


argued that the documents in question 
were not really before the Court, and 
cannot be treated as being used for 
the purpose of evidenoe. Seeing that 
there was no fact in issue in the pro¬ 
ceeding under S*83, there was nothing 
to which they could be held to be re¬ 
levant evidence. Now it is quite clear 
that the documents were filed by the 
petitioners to prove that they were 
in fact mortgagors of the property 
and to support their action in making 
the deposit. It may be that it was 
unnecessary to file them and it might 
be held that they were not used for 
the purposes of evidence, but the fact 
remains that the documents came to 
the notice of the Court in relation to 
a proceeding before it, and it appear¬ 
ed to the Court that they were not 
ganuine, and that an offence had been 
committed. Under the circumstances 
I hold that the Court was competent 
to take action under S. 476 in relation 
to them. 

It is next argued that, so far as the 
proceedings under S. 476 Cr. P. Code 
are concerned, the Subordinate Judge 
had on June 15th refused to take 
action under that Section, and no 
appeal was made against his order, 
and so, that order still stands and 
it was not competent to the Court to 
pass an order directly contrary to the 
previous one. As a atter of fact no 
appeal was made and the decision 
that action could not be taken because 
there was no judicial proceeding 
stands so far as the old S 476 is con¬ 
cerned. The Court merely refused to 
take action under the section. The 
amendment of the Code has removed 
the obstacle to action under S. 476 in 
this case which existed under the old 
Code, and the fact that no action 
could be taken in June and so the 
proceeding had to be dropped before 
inquiry was made, will not preclude 
action being taken under the section 
as amended. What the Public Pro¬ 
secutor and the opposite party have 
now done is to approach the Sessions 
Judge with a prayer to take action 
now under the new law which could 
not be taken before under the old law* 
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With regard to S. 195, Mr. Manohar incompetent because the alleged 
La] urges that the Subordinate Judge offence had not come before the Court 
was wrong in dropping the pro- in the course of judicial proceedings, 
ceedings, since under clause (e) of The application was not considered. 

? eneral Clause3 Act, on its merits and rejected. The pre- 
1897 (X of 18 9?) the inquiry under S. vious application if it was to be 
195 ought to have been continued entertained had to be a complaint of 
under the old law. That clause has to an offence which had come to the 
do with substantive rights and not notice of the Court in the course of 
with matters of procedure Evenif Mr. judicial proceedings; the present com- 
Manohar Lils argument is correct, plaint is different, and can be enter- 
the fact rema ns that the proceedings tained under S. 473 as now amended, 
were merely dropped as incompetent; The complaint under S. 19) cannot be 
that would not prevent fresh action said to have been rejected; further 
being taken under the amended law. proceedings under the section were 
It is urged that, as no appeal was merely dropped, or. it may be said, 
made against the order dropping the withdrawn by the applicants. The 
proceedings within 30days, an appeal petitioners are trying to take ad- 
now is incompetent. I do not consider vantage of the change of the law in 
that the action tiken by the Public both ways ; they claim that before 
Prosecutor in moving the Sessions the change they were safe against 
Judge was an appeal against the proceedings under S 476, and that 
order dropping proceedings under S. after the change they should escape 
195. He may have called his petition the provisions of S. 195 altogether, 
an appeal ; it was really an appli- because the Court dropped the pro¬ 
cation that action should be taken in ceedings under the impression that 
accordance with the change in the S. 195 no longer could operate against 
law, the change having rendered pre- them. 

vious proceedings abortive and in Instructed by the District Magis- 
euch case the period of limitation trate it was quite open to the Public 
need not be noticed so long as there Prosecutor to move the Sessions 
was no unreasonable delay in taking Court to take action under S. 476A, 
action. in view oc the fact that th* Sub- 

The next question that arises is ordinate Judge had allowed the pro- 
the question of the section under ceedings under S. 195 to be dropped 
which the Sessions Judge proceeded, without passing any order of rejec- 
In my mind his proceeding was tion. The fact that the Public Pro- 
covered by S. 476A. That section secutor called his petition an appeal 
permits a superior Cojut to take and mentioned both Ss. 476A and 476B 
action similar to that described in does not make much difference. 

S. 476 in any case in which the Subor- Mr. Manohar Lai contends that the 
dinate Court has neither made a com- Sessions Judge had no jurisdiction to 
plaint under S. 176 in respect of the interfere, because the amount of 
offence nor rejected an application deposit was over Rs. 5.010, and there¬ 
for the making of such complaint, fore any appeal from the Subordinate 
The present Ss. 476, 476A and 476B Judge’s decision lay to this Court and 
have taken the place of the old Ss. 195 not to the District or Sessions Judge, 
and 476, and it is argued that S. 476A S. 195 sub-section (3) reid with S. 476B 
cannot apply to the present case be- would dispose of this objection, even 
cause the Subordinate Judge did not if it were held that the matter came 
grant the application for action under up to the Sessions Judge by way of 
Ss. 195 and 4 ?6, and must therefore be appeal under S 476B. 
said to have rejected the applications Mr. Manohar Lai has discussed 
for making complaint. I cannot find before us the documents alleged to be 
that the Subordinate Judge can be f orgeries and certain other documents 
said to have rejected applications for filed in support of them. It is not 
the making of complaints in the my intention to consider these here 
sense of S. 4 6A. An application for further than to say that, unless such 
action under S. 476 was found to be well known authorities as “ Hunter’s 
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Statistical Account of Bengal”, the 
“ Fifth Report”. Boddara’s “Account 
of Zamindars in Bengal ”, and other 
historians are mistaken in their dates, 
the two documents of L8L1 and 1833 
are on the face of them open to grave 
suspicion. 

With regard to the other documents 
produced by the petitioners, Mr. 
Manohar Lai has pointed out that the 
learned Sessions Judge is mistaken in 
some of his remarks. The copy of 
the judgment in Case No. 26 of 1826 
does in fact give the name of the 
Judge as Liladhar Pandit and of the 
Saristadar as Dost Muhammad. The 
certified copy of a decree gives 1811 
and not 1810 as the dat9 of the 
mokarrari deed. The learned Judge 
has evidently read the Urdu figures 
wrongly. The certified copy of an 
order in Execution case dated August 
17th, 1866, bears a stamp dated 186? 
and not 1861. The gjnuineness of 
these will be considered if the case 
comes to trial ; it is unnecessary to 
discuss them here. 

The last contention put forward on 
behalf of the petitioners is that the 
learned Sessions Judge has failed to 
consider the case of each of the peti¬ 
tioners and to decide whether com¬ 
plains should be made against each 
individual, and I think this conten¬ 
tion must succeed. There are alto¬ 
gether 40 petitioners. Of these Nos. 
6, 7, 9, 11, 15, 17, 21, 22, 24, 32, 34 and 
35 are minors, No. 37 is a Pardanashin 
lady of 85 years of age, and Nos. 38, 

39 and 40 were not signatories of the 
petition under S. 83. As to the 
minors, we have no information as t) 
their age, some of the n may be mere 
infants, and in any case they would 
be represented by guardians in the 
petition. Without some inquiry it 
would be absolutely impossible to find 
that they were cignisant that the 
documents were forged, and that this 
should be included in the complaint. 
With regard to petitioners 38, 39, and 

40 there is nothing before this Court 
to show that they were aware that 
the documents of 1811 and 1833 were 
forged, though the nazrana demanded 
in consideration of the darmokarrari 
patta of 1923 might have raised their 
suspicions. They were not parties to 
the filing of the petition under S. 83. 


The learned Sessions Judge has, I 
thnk, misconceived the provisions of 
S. 476. He states 

14 Nor is it necessary to hold a preliminary 
inquiry under the law, if the Court is satisfied 
on the material before it that an inquiry is 
necessary. I am satisfied that such an inquiry 
is necessary on the grounds summarised above 
in the case of all the 40 pers >ns mentioned in 
the list, and forward the proceedings to the 
District Magistrate, Gtya r with the request 
that an inquiry be made and that the said 
persons, if the case is establisaed, may be 
prosecuted under S. 471 read with S.467 of 
the Indian Penal Code or any other Section or 
sections that may be found to apply”. 

S 476 contemplates that after mak¬ 
ing such inquiry as may be necessary, 
the Court should make a complaint in 
writing. It is for the Court acting 
under S. 176 to make any inquiry that 
is necessary and then to make a com¬ 
plaint against the person or persons 
who, he is satisfied, have committed 
an offence. The section does not 
contemplate that the Court should 
send the case to a Magistrate for 
inquiry whether the offence it suspects 
has been really committed, and for 
prosecution, if the Magistrate is so 
satisfied. The Court must be satis¬ 
fied that there is a pri*na facie case 
against each person sent to the Ma¬ 
gistrate, and then can lay a com¬ 
plaint under S. 476. 

It is not sufficient that the Magis¬ 
trate t) whom the complaint is made 
under S. 476 is entitled to hold an 
inquiry under S. 202. Generally he 
will consider that the fact that the 
Court has made the complaint is 
sufficient to justify issue of process 
against the accused at once. But 
even if under S. 202 an inquiry is 
held, the persons complained against 
have no opportunity to show their 
innocence till after they have been 
summoned. 

The learned Sessions Judge should 

have satisfied himself by inquiry that 
there was a prima facie case against 
each one of the petitioners befo.*e 
laying a complaint against any one 
of them. 

In the present case tnere were 37 
signatories to the petition under S. 83 
it is extremely likely that some of 
them knew nothing about the petition 
or the documents. 

On the ground that the cases of the 
individual petitioners have not been 
considered, it will be necessary to set 
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aside the order passed by the learned 
Sessions Judge and to direct that fur¬ 
ther inquiry be made by him as to the 
complicity and knowledge of the 
individual petitioners. After such 
inquiry it will be open to the learned 
Sessions Judge to make a complaint 
under S 476 against such of the peti¬ 
tioners as he believes to have com¬ 
mitted an offence. 

Sen, J.—I agree. 

Order set aside . 
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Das and Ross, JJ. 

Ram Rai and others —-Appellants. 

v. 

Maheshioar Prasad Singh and others 
— Respondents. 

Appeal from Appellate Decree No. 
1849 of 192 , Decided on 16th January, 
1924, from a decision of Addl. Dt. J., 
Saran, D/- 30th June, 1921. 

(а) T. P. Act , S. 63 — Tenancy lands after 
ejectment of te iant are accession . 

Tenancy land which are acquired by a 
mortgagee in pos*es§ion by virtue of an eject¬ 
ment decree form an acoe*sion to the mort¬ 
gaged property, and the mortgagor ia entitled 
to such lands on redemption, provided be paya 
to the mortgagee the expense of acquiring 
them, 

(б) Civil P.C.,S. 151—Rama id not appealed 
agaii st—Court may investigate under S. 151. 

A Court can investigate the correctness of a 
lemaDd order, though no appeal had been 
filed against it. [P.336, C. 2] 

C . C. Das and B. N. JMitte. —for Ap¬ 
pellants. 

S. Sultan Ahmed and Sivasaran Lal- 
for Respondents. 

Das, J.—I think there was a serious 
error in the order of remand to wMch 
I was a party. In dealing with the 
dispute in regard to the nine bighas of 
tenancy lands which were of Harakh, 

I said as follows in the order of re¬ 
mand : “so far as the tenancy lands 
of Harakh are concerned (and there is 
no dispute that the 9 bighas of Harakh 
were tenancy lands) the question is a 
little more difficult. It appears that 
the mortgagees in their suit for rent 
against Harakh got a decree for eject¬ 
ment against him. The learned Judge 
on behalf of the respondents argued 
that as soon as ejectment takes place 
the raiyati interest is extinguished 
and the landlord gets into possession 
freed from the tenancy. That un¬ 
doubtedly is so; but the question still 
• « 


remains whether the mortgagees 
treated these acquisitions as merged 
in the mortgage-security or not. The 
question is again one of intention and 
I am not satisfied that the learned 
District Judge has properly consider¬ 
ed all the evidence in the case.” The 
arguments of Mr C. C. Das have con¬ 
vinced me that the view expressel by 
me in the order of remand is wholly 
erroneous. I have no doubt whatever 
that tenancy lands which are acquired 
by a mortgagee in possession by 
virtue of an ejectment decree form an 
accession to the mortgaged property, 
and that the mortgagor is entitled to 
such lands on redemption, provided he 
pays to the mortgagee the expense of 
acquiring it. The learned Additional 
District Judge has very properly pro¬ 
ceeded on the order of remand ; and I 
wish to make it clear that if we are 
obliged fc > vary the decree passed by 
him, it is not because there is any 
error in his judgment, but because the 
order of remand, upon which he has 
proceeded, is itself wrong. 

A question was raised before us 
whether it is open to the appellants to 
challenge the correctness of the order 
of remand. The remand was not 
under the provisions of O. 41, r. 23 ; 
and, there being no appeal from an 
order of remand, in the exercise of 
the inherent powers of the Court, this 
Court, in my opinion, has complete 
powers to investigate the correctness 
of the ord r. 

In regard to the other question 
raised in this appeal, the finding of 
the learned Judge is a finding of 

fact, and is binding on us in second 
appeal. 

I would vary the decree passed by 
the Court below by providing that, 
upon paying to the mortgagees de¬ 
fendants the expense of acquiring it 9 
the plaintiffs do recover khas posses¬ 
sion of (nominally) nine bighas of 
kasht land referred to as nine bighas 
of khast of Hardeo, Jagdeo and Nand, 
sons of Harakh, in the judgment of 
the learned Judge. 

There will be no order as to costs 
incurrod in this Court. 

Ross, J. I agree to the order pro¬ 
posed. 


Appeal allowed. 
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MULLICK AND BUCKNILL, JJ. 

Ha m <shwar Singh Bahadur, G. C. I. 
E., K. B. E. of Z)ar6Aanj/a—Defend¬ 
ant—Appellant. 

V. 

Kumar Ganganand Singh and others 
•Plaintiff- Kumar Kalika Nand Singh 
and others- Defendants —Respondents. 

Appeal No. 164 of 1922, Decided on 
-28th July 1923,from the Original Order 
of the Sub. J., Bhagalpur, D/- 29th 
April 1922. 

(n) Civil P. C. 0 , 39 R 7 —Execution f(ile 
state on ground of fraudulent decree 
urhss reasonable prospect of proof of fraud 

ex sts, 

Where a auit was instituted for setting 
a«He a decroe on the ground that it had 
be<»n obtained agaiait the plaint'ff when he 
had b?en a minor, by means of fraid. 

r He'd : that a tempo-ary injunction restra¬ 
ining the execution of the decree by the 
tala of the orope r ties of the j idrment debtor 
m „ 8 t rot be granted unless there was a 
reasn-mble prospect that the plaintiff would 
he able to prove the allegation that he bad 
been a miror. [P ?38 C 1] 

16) Specific Relief Act , Ss. 59 to 57 — De¬ 
fendant residing outside Jurisdiction b <t 
owning property inside—Injunction can be 

granted . 

The Court has jurisdiction to issue an in- 
junct’ou upon a defendant residing outside 
terr :, orial limbs where he has property ia 
the Court’s jurisdiction which could be pro¬ 
ceed against in the event of any con¬ 
tempt of Court. [P 339 C 2] 

P. N. S’.nha , Murari Prasad and 
Hasan Imam —for Appellant. 

S. Sultan Ahmad , & N. Patil and 
N. N. Gen —for Respondents. 

^ Mullick, J.—Raja Sri Nandan 

Sinorh Srinaerar bad three sens, 
Ni f ya Nand. Kamla Nand and Kali¬ 
ka Nand. Kamla Nand d : ed in 1910 
leaving him surviving three sons, 
Ganga Nand, plaintiff No 1. Ambica 
Nand (now deceased) and Achyuta 
N*nd. plaintiff No. 2 Kalika. Nand is 
prill alive and has three sons, Abhaya 
Nand, plaintiff No.3.Bijoy Nand,plain¬ 
tiff Nd? 4 ; Ghana Nand, plaintiff No.5. 
Ni f ya Nand died before 1896 in which 
year ^amla Nand attainel majority 
and began to manage the two thirds 
sh^re in the ancestral family estate 
of himself and Kalika Nand. There- 
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after, on the 7fch May 1900, Kamla 
Nand and Kalika Nand executed a 
mortgage for Rs. 3,50,000 in favour 
of the Maharaja of Darbhanga, the 
defendant 1st party. In 1916 the 
Maharaja instituted Suit No. 172 of 
that year in the Court of the Sub¬ 
ordinate Judge of Darbhanga against* 
Kalika Nand and his three sons and 
against Ganga Nand and Actyuta 
Nand for the enforcement of his 
mortgage and on the 14th January 
1919 obtained a preliminary decree 
on compromise for a sum of Rs. 

7,42,181-2-3. On the 22nd 'March 
1921 this decree was made final, but 
as soon as the mortgagee applied 
for execution by the ' sale of the 
mortgaged properties some of which 
are situated in the District of Bba- 
g&lpur, Ganga Nand Singh, Achyuta 
Nand Singh, Abhaya Nand Singh, 
Bijoya Nand Singh and Ghana Nand 
Singh instituted Suit No, 741 of 1921 
in the Court of the Subordinate 
Judge oc Bhagalpur for a declara¬ 
tion that the compromise decree in 

Suit No. 172 of 1916 was. fraudulent 

and void on the ground that tha 
plaintiff No. 1 Ganga Nand was a 
minor and that he was falsely al¬ 
leged in the suit to have attained 
majority, to have signed a written 
statement and to bsve engaged a 
Pleader to appear on his behalf. It 
is also alleged by the plaintiffs that 
the Pleader appointed for the plain¬ 
tiff Achyuta Nand was in*collusion 
with defendant No. 1, the Maharaja, 
and defendant No. 2 Kal ka Nand 
Singh and had assented to the com¬ 
promise in order to defraud the 
minor. In addition to the declaratory 
relief a permanentinjunction restrain¬ 
ing the Maharaja from executing 
his decree was also prayed for. On 
the 26th April 1922 the Maharaja filed 
a written statement denying the 
material allegition as to fraud and 
collusion and also questioning the 
jurisdiction of the Subordinate Judge 
o r Bhagalpur to issue an injunction 
against him, a defendant who was 
resident in the District of Darbhang* 
and over whom he had no territorial 
jurisdiction. An application for ad 
interim injunction restraining the 
Maharaja from executing his decree 
by the sale of the properties was 
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also made and allowed by the Sub¬ 
ordinate Judge on the 29th April 1922. 

The present appeal is preferred 
against that order. 

The first question is, whether there 
is a reasonable prospect that the 
plaintiffs will be able to prove the 
allegation that Ganga Nand Singh 
was, at the time of the compromise, 
a minor. Now it appears that after 
Kamla Nand’s death Kalika Nand 
on the 9th July 1910 obtained a 
certificate of guardianship under Act 
VIII of 1890 from the District Judge 
of Purnea of the persons of Ganga 
Nand and Acbyuta Nand, stating 
the dates of birth of the former to 
be 24th September 1898 and of the 
latter to be 31st Marsh 1907. Ac¬ 
cording to the dstes given in this 
petition Ganga Nand would attain 
majority on the 23rd September 1919 
and he was, therefore, 814 months 
below age on the date of the 
compromise decree. 'On the other 
hand, there are certain facts which 
indicate that he was not then a 
minor, and which, in my opinion, 
are of prime importance when a 
question of discretion is involved. 
When Suit No. 172 of 1916 was first 

instituted the plaintiff Maharaja 
sued Ganga Nand and Achyuta Nand 
as being under the guaidianship of 
their uncle Kalika Nand, but on the 
L8th July 1916, finding that the in¬ 
terests of Kalika Nand, who was 
defendant No. 2 in the suit, were 
adverse to those of his sons, 'he 
Court appointed a Pleader of the 
Court, named Babu Ainrit Lai Ma- 
zumdar, as their guardian ad litem . 
As regards the other minor defend¬ 
ants, namely, Ganga Nand and 
Achyuta Nand, their mother Rani 
Satrama on the 4th August 1916 ap¬ 
plied to be made guardian ad litem 
and on the 16th August that prayer 
was granted. On the 11th December 
1916 Rani Satrama filed a petition 
stating that Ganga Nand had at¬ 
tained majority and suggesting that 
he should be made guardian ad litem 
for Achyuta Nand. The Court there¬ 
upon passed the following order : 
“It is ordered that defendant No. 5 
be allowed to defend his case him¬ 
self as major and to file written 
statement ; that the prayer for ap¬ 
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pointing defendant No. 5 as guardian 
of his brother defendant No. 6 be* 
disallowed and if Rani Satrama de¬ 
clines to act as guardian of defend¬ 
ant No. 6 steps be taken for the ap¬ 
pointment of another guardian. On. 
the 18th December the Court, find¬ 
ing that Rani Satrama was unwill¬ 
ing to act, appointed Bibu Amrit 
Lai Mazumdar as the guardian ad 
(item. On the 5th April 1917, it be¬ 
ing found that the interests of de¬ 
fendant No. 6 Achyuta Nand were 
adverse to those of the minor sons^ 
of Kalika Nand for whom Babi* 
Amrit Lai was also guardian the 
Court appointed Babu Khetrapada 
Basu to be guardian of the minor 
Achyuta. 

N ow, a signature purporting to 
be that of Ganga Nand appears on 
the written statement which Ganga- 
Nand filed after he was entered on 
the record as a major. Apparently, 
there was great delay in effecting 
service of summons upon him as he* 
was engaged in his studies in Calcutta ; 
but on the 11th July 1917 we find 
the following order recorded by the 
Subordinate Judge : “Defendant Ku¬ 
mar Ganga Nand Singh files vakalat- 
nama and applies for time to file 
written statement. Guardian ad li¬ 
tem also applies for time to file 
written statement. Written state¬ 
ment cn beba’ r of guardian ad litem 
of Kumar achyuta Nand Singh put 
in. Adjourned to 24th July 1917.” 
Oc the 24th July 1917 there is an 
ordtr recording that a written state¬ 
ment on behalf of Ganga Nand 
Singh has been filed and after that 
date Ganga Nand Singh appears to 
have been represented throughout 
the proceedings by his Vakil and to 
have been thoroughly cognizant of 
the proceedings of the Court. It is 
alleged that no application was ever 
made by his mother declaring him 
to have attained majority, that the 
signature on the written statement 
is a forgery, that the Pleader who 
agreed to the compromise decree on 
his behalf and signed the compro¬ 
mise petition was never instructed 
by him, and that the whole scheme 
which ended in the final decree was 
a fraud from beginning to end 
contrived by the Maharaja in collu- 
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sion with Kaiika Nand and the guardi¬ 
ans ad litem . If Ganga Nand can 
prove this in Suit No. 741 of 1921 
he will no doubt be entitled to get 
a decree, but it is impossible to say 
in the face of the evidence at pre¬ 
sent available that there is a prima 
facie case in his favour. It is cer¬ 
tainly true that in the petition by 
which Kaiika applied for the guar¬ 
dianship of Ganga Nand, Ganga 
Nand’s date of birth is put down as 
24th September 1898, but against this 
we have the statement of his mother 
that the was of age on the 11th 
December 1916 and his own conduct 
in the subsequent proceedings. It 
will be a matter of evidence whe¬ 
ther Kalika’s statement is to be 
preferred to the statement of his 
own mother and in the view of the 
publicity given to Sait No 172 of 
1916 by the appointment of a Recei¬ 
ver and the litigation connected 
therewith, and of the fact that de¬ 
fendant Achyuta Nand and the 
minor sons of Kaiika were repre¬ 
sented in Suit No. l 72 of 1916 by 
legal practitioners of apparently 
established reputation, it is difficult 
to imagine that the fa:t that Ganga 
Nand was a minor and incapable of 
making his defence could have re¬ 
mained concealed, Further, what¬ 
ever the age of Ganga Nand may 
have been at the time of the preli¬ 
minary decree he certainly, upon 
his own showing, was of age at the 
time of the final decree and the 
omission on his part to attack the 
preliminary decree is a circumstance 
which must be taken into account 
against him. • 

This disposes of the main point in 
the case and although the result of 
the sale of the mortgaged proper¬ 
ties may be that the plaintiffs will 
be unable to recover those proper¬ 
ties in spite of their success in Suit 
No. 741, I do not think the circum¬ 
stances were such as to justify the 
Subordinate Judge in issuing a 
temporary injunction which had the 
effect of staying the sale. The de¬ 
lay on the part of the Maharaja to 
bring his mortgage suit in the first 
instance is not, in my opinion, an 
argument for delaying the execution. 


On behalf of frhe respondents a 
point has been taken to the effect 
that the Court had no jursidiction to 
issue any injunction upon a defend 
ant residing outside its territorial 
limits. In my opinion the contention 
is not well founded. Although the 
Maharaja denies the jurisdiction of 
the Court, it has been established 
that he has property in the Bhagal- 
pur District against which the Cour 
could proceed in the event of any 
contempt of the Court’s authority. 
It is clear that the Court has means 
for enforcing aDy prohibitory order 
which it may think fit and proper 
to issue. 4 

The result, therefore, is that the 
appeal must succeed and is decreed 
with costs. 

Bucknill, J.—I agree. 

Appeal accepted . 
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Foster, J. 

Rabiwlra Hath Singh and. others — 
Petitioners. 

v. 

Emperor — Opposite Party. 

Criminal Mis. Case No. 52 of 1921, 
Decided on 4th July, 1924. 

(а) Criminal P. C ., S. 526—Refusal to 
grant gun license after usual season for grant¬ 
ing is no evidence of bias. 

Refusal to grant an application for a gun 
lioeDse put in after the expiration of th° usual 
season fcr the granting of gun licenses is n 0 
evidence of bias. [P 340 0 [j 

(б) Criminal P. C.> S.162—Diaries received 
after written statement by Police as to absence 
of statement recorded under 8. 162—Accused 
is not entitled to call or see the diaries. 

The Magistrate cillei for the diary after 
receiving a written state nent from the Police 
that there was no statement recorded under 
S. 162 Criminal, P. C 

Held : that if the diar? was one of the kind 
described iu S. 172 neither the accused nor his 
agent were entitled to call for them or to see 
them unless and until they were used by the 
Police or by the Court for the purposes 
described in the section. [P 340 C 2] 

(c) Criminal P, C %t S. 526—Reasonable fear of 
outside influe ice interfering—Trial Court 
slurring over P. W's. uncertainty—Transfer 
should bz granted . 

Where the accused had reason for appre¬ 
hending that influences outside the Court 
might bear upon the course of their trial, and 
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where the Trying Magistrate recording the 
evidence of the id* ntifitation witness slurred 

over tne uncertainty and hesitation of the 
witness, 

Heidi that the case should be trans¬ 
fer- [P 342 C I & 2] 

K. P. Jayaswal , Monohar Lai and 
S. M. Gupta —for Petitioners. 

The Government Advocate—lor 'the 
Crown. 

Judgment—The principal appli¬ 
cant Rabmdra Nath Singli is a eon 
of a zamindar of Bagmundi in the 
District of Manbhum who appears to 
be locally styled as Rsja. The other 
petitioners are servants of the first 
^petitioner They are on their trial 
under charges of ofiences under 
Ss. 148 and 32^ of the Indian Penal 
Code, in respect of an alleged riot on 
the 23rd February 24. The trial has 
reached the stage at which the ac¬ 
cused are to be called upon to open 
their defence. The burden of the 
petition is that these applicants have 
reason to apprehend that they will 
not be given a fair trial in the Man- 
bhu/n District and, therefore, they 
pray for a transfer of the case to 
Ranchi. The petition mostly deals 
with the po4 ion of the first applicant 
and his father in their relations with 
the Deputy Commissioner and the 
Police. 1 he pe ition as it was origi¬ 
nally put before the Court contained 
a number of quite unjustifiable 
grounds, some of which have been, 
however, faintly put forward even by 
learned Counsel to day. The sugges¬ 
tion that the Deputy Commissioner’s 
refusal to grant a gun license was 
evidence of bias has been maintained. 

[t appears that early in 1*22 the 
license held by the zimindar of Bhag- 
tnundi was forfeited. Licenses , are 
usually refused ar d re-granted bj the 
calendar year. But on the 9th of May 
1924 the petitioner’s father, apparent¬ 
ly remembering the case in Ram 
Kishnn Das v. Emperor (1) put in an 
application for a license to the 
Deputy Commissioner which was, of 
course, rejected. Tiat ground appears 
to me to be quite unsubstantial. 

Another matter put forward is the 
refusal of copies of depositions alleged 
to hav^ been made to the Police under 

U) [I9L2J 35 Ail 5 = 10 A.L*. J. 357 = 17 i.O. 

567=13 Cr.L.J. 823. 
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S. 162. Until I looked at the actual 
record I had not been made aware 
of the fact that the Magistrate 
did actually call for the diary after 
receiving a written statement from 
the Police that there was no state¬ 
ment recorded under S. 162, Cr. P.C; 
From this it appears that the Police 
Officer committed himself to this 
statement in writing and that the 
Magistrate himself called for the 
diary and must, therefore, have test¬ 
ed the truth of the statement. In 
these circumstances, if the diary was 
one of the kind described in S. 172 
neither the accused nor his agent 
were entitled to call for them or to 
see them unless and until they were 
used by the Police or by the Court 
for the purposes described in the 
section. 

Another point taken was one which 
I would have expected the learned 
Counsel to have dropped when he actu¬ 
ally came to argue in revision. -£t is 
actually suggested that the appoint¬ 
ment of the Public Prosecutor by the 
Deputy Commissioner in this pro¬ 
secution was a sign of bias or enmity. 
The matter does not deserve dis¬ 
cussion. 

I come now to the more weighty 
part of the petitioner’s case. He has 
shown, and there is nothing suggest¬ 
ing any other story, that since the 
end of 1921 he has been constantly in 
trouble both with the Police and with 
the present Deputy Commissioner 
Mr. Deb. The date of the alleged 
occurrence was, as I have stated the 
23rd February 1924. On the 18th 
March the first petitioner appeared in 
Court as the accused. The very next 
day the Magistrate issued a warning 
notice upon him threatening prosecu¬ 
tion “under S. 110, Cr. P. C., for con¬ 
tinuing habi'ual extortion.” Now, the 
District Magistrate Mr. D c b had, on 
the 7th January, that is 2}/£ months 
before this, issued a warning notice 
in the same terms. So one would 
expect that there was an emergency 
demanding the reiteration of the 
notice. Now, looking at the Police 
report on which this order of the 19th 
March is written we see thdt the 
Sub-Inspector states that he made 
enquiries from several villagers of 
Ajodhya and that they did not corro- 
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borate the petition as to extortion but 
stated that they had paid the amount 

willing’y. some even P a F in ® ^ s - „ 

to tho zamindar of Bagmundi. He 
reported also that, on account of the 
service of notice, the Raja has re¬ 
formed himself to some extent, and 
that he has changed hi* plan of 
extorting Rs. 21 from each house and 
now accepts even Rs, 5. Some of the 
raiyats of Ajodhya have not yet paid 
and they are not oppressed, "I was 
watching tho situation. Ihitugh 
fear of the petition the Raja has not 
touched the rest of the villagers for 
lagan . He has also taken legal 
advice and this has made him timin. 
The case under Ss. 148, 149 and 3-6 
brought by the villagers of Gobinda- 
pur has entirely stopped realisation 
of lagan by the Raja and he is waiting 
to see the result of the case. I shall 
submit my report on this after collect¬ 
ing more evidence.” Besides this he 
mentions some confidential enquiries 
and also expressed his opinion that 
the villagers have been swindled and 
subjected to extortion and he express¬ 
ed his apprehension that the end of 
the extortion has not yet been seen. 
But looking at the substantial part of 
theSub-Inspectors report we see noth¬ 
ing to justify this sudden reiteration 
of the notice issued only 2 Vi months 
previously. Now, that reiteration 
came on the d*y following the date 
on which the first petitioner appeared 
in Court. It may, of course, be quite 
fortuitous, and 1 have no reason to 
make any suggestion to the contrary. 
At the same time I must point out 
that the notice appears to have been 
unnecessary and that its issue on 
that particular date was perhaps such 
as to rouse suspicion and apprehen¬ 
sion in the mind of the first petitioner 
who, no doubt, has in his mind tho 
fact that for some years he has been 
in difficulties with the District Ma¬ 
gistrate and the Police. Th9 Deputy 
Commissioner has written an explana¬ 
tion which in some places indicates 
strength of feeling. No doubt he had 
in the circumstances, to express him¬ 
self emphatically and I am not in¬ 
clined to weigh too nicely every 
strong expression in his note on the 
case. But there are two points that 
still remain in my mind as giving 
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rise to a feeling that the first peti¬ 
tioner may reasonably be apprehen¬ 
sive in regard to the trial in the Man- 
bhum District. In his petition para. 

6 the applicant had stated that in the 
prosecution initiated in October 1921 
Mr. Hiralal Banerjee, Sub-Divisional 
Magistrate of Purulia acquitted the 
petitioner and the other accused in 
both the cases holding that the case 
was false and either the Police knew 
of the concocted nature of the cases or 
indirectly connived at the concoction* 
Now, I have before me the certified 
copies of those two judgments and I 
see that these words as to concoction 
are the very words to be found in one 
of tho judgments, and the whole 
paragraph is a fair description of the 
result of the cases. In the paragraph 
the date of the judgment w r as stated, 
so it was quite easy for the Deputy 
Commissioner to test the truth of this 
description of the judgment. But he 
does not appear to have done this. 
He fixes on the fact that the peti¬ 
tioner had not with his petition for 
transfer in this Court filed the certi¬ 
fied copies of Mr. Hiralal Banerjee s 
judgments, and he does go so far a3 to 
make this comment on para. 6. 41 A 

copy of judgment has purposely been 
withheld. The matter is three years 
old. So far as I remember, some of 
the cases ended in conviction, some 
in acquittal.’ The unfairness of the 
suggestion of the word “purposely” 
is obvious and it is also clear that 
the Deputy Commissioner answered 
in this form without verifying the 
petitioner’s statement by reference 
to the original document. So far 
from the copy of judgment having 
been purposely withheld it appears 
to mo that they were withheld by an 
act of negligence. 

Another point that is unsatisfac¬ 
tory in the explanation of the Deputy 
Commissioner is his remark to be 
found in his answer to para. 17. He 
commences with saying that the para¬ 
graph is false. It is not clear what 
he means. I have tested the matter 
myself, and I find that Harnu Munda 
was identifying an accused and first 
pointed out Ramapada Dhone and 
then he pointed out Raghu whereupon 
a petition was filed to the Deputy 
Magistrate to put that upon record 
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reason for apprehending that influ¬ 
ence outside the Court may bear 
upon the course of their Trial, and 
also hare a grievance against the 
frying Magistrate for his method of 
recording the evidence of Harnu 
Munda. The case will be transferred 
to the Court of the Deputy Commis- 
sioner of Ranchi to be dealt with by 

himself or by any subordinate First 
Class Magistrate. 

Case remanded. 
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Kulwant Sahay, J. 

Durga Ram and others —Accused— 
Petitioners. 
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but the Magistrate did not do so. My 
own finding is that para. 17 is word 
tor word substantiated by what ] have 
seen on the record. The facts found 
are stated in the petition of the 31st 
March to be found in the B File. 

Now, the point is this, that the Ma¬ 
gistrate in his record of evidence 

slurred over the uncertainty and the 

hesitation of the witness, matters 
which are of the utmost importance 
for the defence, and recorded that 
Harnu Munda identified Rama Prasad 
Singh Babu “ after some discussion.” 

He does not mention the important 
fact that the witness first pointed out 
Rampada Dhcfne. The omission of 
this important fact from the original 
record is to my mind gravely repre¬ 
hensible ; such conduct would give 
rise to a very reasonable apprehen¬ 
sion in the mind of an accused that 
his trial will not be conducted fairly. 

W hen the petition was put in on the 
part of the accused for a correction 
of the record it was clearly the duty 
of the Magistrate to take this second 
opportunity of performing his duty, 
but up to this day the record has not 
been altered; and the Deputy Com¬ 
missioner appears to be inclined to 
shield the Deputy Magistrate, judg¬ 
ing by the tone of his reply to para. 

17 of the application. For these rea¬ 
sons I shall allow the transfer. 

There is one other matter that has 
been discussed in regard to the com¬ 
mitment of some accused in a case 
[Nobabdi, v. Sripati] recently before 
the Deputy Magistrate, Mr. Surendra 
Nath Chakraberty. The suggestion 
is that the commitment was made 
under the direct influence of the 
Deputy .Commissioner and that the 
Deputy Magistrate performed the 
act under external pressure. As this 
matter concerns the personal and 
official honour of Mr. Deb and Mr. 

Surendra Nath Chakraberty, and as 
there are several papers which have 
not been put before Mr. Deb, (and in 
fact the original statement of the 
affair in para. 19 of the application 
was wrongly typed), I feel that I 
should not be justified in expressing 
any opinion which would be ex parte 
or premature. But, for the other 
reasons which I have stated, I con¬ 
sider that the applicants have some 
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Criminal Rev. No, 48L of 1924, De¬ 
cided on 4th November 1924, against 
the order of the Dy. Mag. Dhanbad, 
D/- 7th July 1924. 

* (a) Criminal P. C.„ 8 . S42—Non-compli¬ 
ance—Trial illegal—Revision lies — Accused 
need not be prejudiced. 

Where the examination of the accused per¬ 
sons has not been made in comoliance with 
the provisions of S. 342, it amounts to an ille¬ 
gality. It is immaterial whether the accused 
persons were or were not prejudiced by the 
non-compliance with the provisions of 8 . 342. 
The High Court will in such cases interfere in 
reyiuion. [P 344 , q. 1.) 

* ( 6 ) Criminal P. C , S. 342—Circumstan¬ 
ces against accused—Court must ask specific 
questions—General questioning is not enough . 

Under S. 342 in order to enable the acoused 
to know what are the circumstances appear¬ 
ing in the evidence against him and what the 
Court considers to be such circumstances, it 
is necessary for the Court to put those cir¬ 
cumstances directly to the accused and to ask 
him to explain those circumstances if he can. 
It is not always possible for the accused to 
know as to what are the circumstances whioh 
to the Court may appear to be against him; 
and it is possible that the Court may consider 
one circumstance appealing from the evidence 
as being against the accused whi’e the accu¬ 
sed may not consider chat circumstance to be 
against him. The object of S. 342 Criminal 
P. C. is to enable the accused to know what 
in the opinion of the Court are the circum¬ 
stances which from the evidence appear to be 
against him. 

To merely question the accused after the 

oross-examinatioD'of the nroseoution witnesses 

whether they had anything to say then, is 
not a sufficient compliance with the provisions 
of the law. 1924 Patna 791 Foil. 

[P. 244, C, 2 & P. 345, C. 1.1 
K. B f Dutt y B . P . Jamoary Anand 
Prasad and Raghunandan Prasad — 
for Petitioners. 

S. B . Varma —for the Crown. 
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petitioners have been oonvicted 
mnder 3. 147 of the Indian Penal Code 
and the petitioners Ramlakhan and 
■Sitraram have been further convicted 
under S 325 of the Indian Penal Code. 
Ramlakhan has been sentenced to 
one year’s rigorous imprisonment 
under S. 147 and nine months rigo¬ 
rous imprisonment under a. 335. oita- 
ram has been sentenced to nine 
months’ rigorous imprisonment under 
S. 147 and nine months rigorous im- 

prisonmentunderS. 325, the sentences 
in both cases being concurrent. They 
have also been sentenced to pay a 

fine of Rs. 100/- each under S. 147 of 
-the Indian Penal Code. The peti¬ 
tioners Durga Ram and Manual have 
been sentenced to six months rigorous 
imprisonment under S. 147 and Ram- 
khelawan has been sentenced to three 
months’ rigorous imprisonment under 

S. 147. All the petitioners have been 
further bound down to keep the peace 
for one year under 3. 106 of the Cri¬ 
minal Procedure Code in the sum of 
Rs. 500/- each with one surety of like 

amount. The convictions and sen¬ 
tences have been upheld by the Ses¬ 
sions udge. . . £ , . ., 

The principal point taken by the 

learned counsel for the petitioners in 
this revision case is that the provi¬ 
sions of S. 342 of the Code of Crimi¬ 
nal Procedure hare not been complied 
with. It appears that before the 
cross- examination of the prosecution 
witnesses the accused persons were 
asked as to what was their defence, 
and subsequently after the cross-exa¬ 
mination of the prosecution witnesses 
and before the accused were called 
upon to enter on their defence they 
were asked by the Trying Magistrate 
that they had heard the cross-exami¬ 
nation of the prosecution witnessess, 
whether they had anything further to 
say, to which they replied that they did 
not wish to say anything further. It is 
argued that this sort of examination 
of the accused is not a sufficient com¬ 
pliance with the provisions of S. 342 
of the Criminal Procedure Code. The 
objection was taken before the learn¬ 
ed Sessions Judge and he dealt with 

this point as follows : — 

“ On this point the learned coun¬ 
sel's contention is that though the 
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examination of the accused was re¬ 
corded before the prosecution w i tn « 88 : 
es were cross-examined and tbat 
subsequently after the cross-examina¬ 
tion of those witnesses was finished 
and before the accused were called on 
for their defence there were further 
examinations of the accused yet tbe 
Magistrate did not satisfy -the provi¬ 
sions of S. 342 of the Criminal Proce¬ 
dure Code as explained in Bhokhan 
Singh v. The King Emperor (1) inas¬ 
much as the accused were merely 
asked whether they had anything 
further to say and their answers were 
in the negative. The accused have 
made detailed statements in their 
former examinations and it appears 
from the Magistrate’s certificate that 
the accused were asked if they had to 
say anything in defence after the 
cross-examination of the prosecution 
witnesses and the reply was that they 
did not wish to say anything further. 
I do -not think that the appellants 
have been prejudiced inasmuch as 
thay explained in full and were also- 
given opportunity to explain the evi¬ 
dence appearing against them at dif- 
ferentstages in the course of the trial. 
An order of remand would serve no 
useful purpose. Moreover the learned 
counsel for the appellants does not 
want that the case should be sent 
back for retrial.” It appears there¬ 
fore that the learned Sessions Judge 
on appeal is of opinion that there 
was a sufficient compliance with the 
provisions of S. 342 in the present 
case by the more fact of the Trying 
Magistrate asking the accused per- 
sons after the cross-examination of 
the prosecution witnesses whe¬ 
ther they had anything to say in 
defence after hearing the cross- 
examination of the prosecution wit¬ 
nesses. He is further of opinion 
that the appellants were not prejudi¬ 
ced by their not being examined pro¬ 
perly inasmuch as opportunity was 
given to them to explain the evidence 
appearing against them at different 
stages in the course of the trial. He 
was further of opinion that a remand 
would serve no useful purpose and it 
appears that the learned counsel for 
the appellants did not press before 

(1) 1924 Patna 791 = (1924TP.H, O.O. 198 = 

5 P. L. T. 445 = 25 Or. L, J.711. 
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biu for a retriai of the case. Before 
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me, however, the learned counsel for 
the petitioners presses for 'a retrial. 
I am clearly of opinion that the exa¬ 
mination of the accused persons in 
the present case has not been made in 
comphance with the precisions of 
and it does not matter whether 
the accused persons were or were not 
prejudiced by the non-compliance with 
the provisions of S. 342 inasmuch as 
the non-compliance or the provisions 
or the said^ section amounts to an 
illegality which vitiates the trial al¬ 
together. The question, as to the 
non-compliance wish the provisions 
of S. vitiating the trial is now 
firmly established by the decisions cf 
the several High Courts in the coun¬ 
try : sse JRaghu Bhumij v. The King 
Emper ■ r (2) Fatu Saninl v. The King 
Emperor 13); Kashi Pramanik v.Damu 
Pramanik (4), Mst. Tani v. Emperor 
(fi) ; ZJdhao v. Emperor (6) ; and Maz- 
har Ali v. Emperor (7). Reliance has 
been placed by the learned Assistant 
Government Advocate upon the case 
of Mir Tilawan v. Emperor (8) where 
a Division Bench of this Court held 
that where an accused person files a 
written statement net only after the 
pTOS€Ciition witnesses have been 
examined, and re-examined but 
also after the defence witnesses 
have also been cross-examined 
and discharged, the mere fact that 
the provisions of S. 342 of the 
Criminal Procedure Cods have not 
been complied with would not vitiate 
the trial as in such a case the 
accused could not have been pre¬ 
judiced and miscarriage of justice 
caused. But the decision in this case 
is opposed to the long string of de¬ 
cisions referred to above and I am 
not prepared to follow the decision 
in this case in preference to tbs con¬ 
sidered opinion of the Judges in the 
different High Courts in the cases 

<2j'jfWOTlTT1Li Tr24l = 5“P7L. J. 430 = 
581. C. 49 = 21 Cr. L. J. 705. 

(3) [1921J 2 P. L. T. 288 = 6 P. L. J. 147 = 

61 I, C. 705 = 22 Cr. L. J. 417. 

(4) [1921] 27 C. W. N. 28 = 77 I. C. 988 = 25 
Cr. L. J. 524. 

(5) [1918] 20 Cr. L. J. 12 = 48 I. C.487. 

(6) 1921 Nag. 301 = 25 Cr. L. J. 417.- 

(7) 1923 Cal, 146 = 50 Cal. 223 = 36 C L J 

417 = 27 C. W. N. 99 = 24 Cr. L. J. 198. * * 

(8) 1922 Patna 388 = 1 Pat. 31 = 4 P. L T 

*0 = J Pat. L.R.Cr. 35. * * 


cited above. The question for con. 
sideration in the present case is as 
to whether the examination of the 
accused persons was a sufficient com¬ 
pliance with the law. There was 
no doubt an examination of the ac¬ 
cused. but what is required by S. 342 
is that toe Court shall, for ' the pur¬ 
pose of enabling the accused to ex¬ 
plain any circumstances appearing 
in the evidence against him, question 
him generally on the case alter the 
witnesses ror the prosecution have 
been examined and before he is called 
on for his defence. The examination 
of the accused is for the purpose of 
enabling him to explain circumstan¬ 
ces appearing in the evidence against, 
him. In order to enable the accused 
to knew what are the circumstances 
appearing in the evidence against 
him and whit the Court considers 
to be such circumstances, it is neces- 
f or the Court to put those cir¬ 
cumstances directly to the accueedi 
and to ask him to explain those cir¬ 
cumstances if he can. It is not' 
always possible for the accused to 
know as to what are the circum¬ 
stances which to the Court may ap¬ 
pear to be against him ; and, it is 
possible that the Court may consider 
one circumstance appearing from the 
evidence as being against the accused 
while the accused may not consider 
that circumstance to be against him. 
The object of S. 342 Criminal Pro- 

cedure Code is to enable the accused 
to know what in the opinion of the 
Court are the circumstances which 
from the evidence appear to be 
against him. The section clearly 
makes it obligatory for the Court to 
tell the accused as to what are the 
circumstances which he has to ex¬ 
plain. The time and the stage of the, 
trial at which the Court is required 
to put the question to the accused are 
also of importance ; it Is after the 
close of the prosecution case and be¬ 
fore the accused is called on for his 
defence. At this stage of the trial it 
is necessary that the Court should 1 
make up its mind as to whether there 
are circumstances appearing from 
the prosecution evidence to be against 
the accused and, if the Court is of 
opinion that there are no circum¬ 
stances appearing in the evidence 
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against the accused it is the duty 
of the Court to acquit the accused 
without calling on him to enter on 
his defence. In order to make up iss 
mind the Court has to consider the 
evidence for the prosecution anu to 
see what are the circumstances which 
appear to bo against the accused and 
the accused has to be apprised or 
those circumstances so that he may, 
if he can, explain them to the satis¬ 
faction of the Court. The mere ques¬ 
tion as to whether the accused had 
anything to say after hearing the 

cross-examination of the prosecution 
‘witnesses is to my mind not a 
isufficient compliance with the pro¬ 
visions of the law. The question 
was considered by me in the case of 
Bhokari Singh v. The King Emperor 
(1) and I adhere to the view expres¬ 
sed by me in that case. The same 
view was taken by the Rangoon High 
Court in the case of Maung Hman v. 
Emperor (9), and in the Nagpur Judi¬ 
cial Commissioner’s Court in the cases 
of Udhao v. Emperor (6) and Tani v. 

Emperor (5). 

It is contended, however, by the 
learned Assistant Government Ad¬ 
vocate that the sufficiency of the 
examination of an accused under 
S. 342 cannot be considered in revi¬ 
sion and reliance has been placed 
upon the observations by Bucknill, 
J. in the ca*e of Panchu Giiowdhury v. 
Emperor (10). In that case his Lord- 
ships observed. “I am not prepared, 
without very convincing authority, 
to say that it is well open in Revi- 
sional Jurisdiction of this Court to 
enquire into the sufficiency of the 
examination which has been made 
under the section. Indeed, it is 
freely admitted that it is impossible 
to lay down any very definite hard 
and fast rule and my own view is 
that this Court would not enquire, in 
Revisional Jurisdiction, into any such 
sufficiency, except possibly in very 
exceptional and special circumstanc¬ 
es.” I am prepared to agree with his 
Lordship that where there has been 
an examination of the accused in 
compliance with S. 342 of the Crimi- 

(9) 1924 Rang 172 = 1 Rang. 689 = 2 Bur. L, J. 
238 = 25 Cr. L.J. 487. 

(10) 1923 Patna 91 = 3 P. L. T. 649 = 23 
Ofi Ij* J« 233# 
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nal Procedure Code it may not be 
open to this Court in its Revisional 
Jurisdiction to enquire into the suffi¬ 
ciency or otherwise of the examina¬ 
tion, but it must be shown that there 

was an examination of the accused as 

contemplated by S. 342. If there has 
been an examination of the accused 
as contemplated by S. 342, in other 
words, in cases where the Judge or 
the Magistrate has put to the accused 
questions indicating the circumstanc¬ 
es which from .the prosecution evi¬ 
dence appear to be against him, l 
will not be open to this Court in 
Revision to say that the Judge or the 
Magistrate ought to have put other 
questions and that the examination 
of the accused was not sufficient. 
But, where there has been no com¬ 
pliance at all with the provisions of 
S. 342, in other words, where the cir¬ 
cumstances appearing against the 
accused have not been put to him 
and he has not been called on to 
explain those circumstances, but a 
simple question ha3 been asked as to 
whether the accused had any thing 
further to say, such examination is 
not an examination as contemplated 

by S. 342. It was pointed out by oir 
John Bucknill J. in the case referred 
to that i( can easily be seen that if 
it is to be sail that a Judicial Officer 
must ask this or that question or this 
or that series of questions under the 
provisions of S. 342 of the Code of 
Criminal Frocedure, the practical 
effect of the working of that section 
could be criticised in revisional ap¬ 
plications on every possible occasion® 
and his Lordship observed that where 
accused was undefended, the 


^ _ _ __ 

Tribunal may well point out to him 
the elements of the evidence adduced 
against him which seems in his own 
interest to demand his explanation 
but where an accused is defended by 
a legal practitioner it would be alto¬ 
gether impossible to expect or desi¬ 
rable to contemplate a Tribunal en¬ 
tering upon a lengthy examination 
of an accused person which might 
easily develope into a recounting of 
the history of the whole case or 
into, what would be far worse, 
some sort of cross-examination. I 
agree with these observations and 
hold that once it is shown that there: 
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has been a sufficient compliance with 
the provisions of S. 342, this Court 
will not enquire as to whether the 
Court had or had not put a certain 
question which ought or ought not to 
hare been put. But, as I have said 
before, there must appear upon the 
record that the Court did examine the 
accused in the manner contemplated 
by S. 342. Once this is shown, I am 
of opinion that it would not be open 
to this Court in Revision to enquire as 
to whether such examination was or 
was not a sufficient compliance with 
the provisions of S. 342. In the pre¬ 
sent case lam clearly of opinion that 
there has not been a proper corapli¬ 
ance with the provisions of S. 342, 
and although it is not necessary to 
examine as to whether the accused 
persons have been prejudiced by such 
non-compliance, it is clear from'the 
judgment of the Sessions Judge him¬ 
self that the accused persons have 
been prejudiced in the present case. 
The learned Sessions Judge observed 
in one part of his judgment as fol¬ 
lows:—“At the outset I should say 
that neither in the examination of the 
appellants nor in the first information 
as per Ex. A lodged by the appellant 
Ram Lakhan any attempt has been 
made or suggestion has been thrown 
to explain the injuries appearing on 
the person of Sitaram (son of the 
complainant Harihar)/' Now. this 
is clearly one circumstance appearing 
from the prosecution evidence against 
the accused, and this circumstance, 
at any rate, was not placed before the 
accused by the Trying Magistrate. 

It may be that if the accused were 
asked to explain the circumstance 
they might have come forward with 
an explanation which might have 
satisfied the magistrate. 

Having regard to the view I have 
taken on the point of law, it is un¬ 
necessary to set out the facts of the 
case. In my opinion the trial became 
illegal at the point when the accused 
persons were not examined as requir¬ 
ed by the second part of S. 342 of the 
Criminal Procedure Code. The con¬ 
viction and sentences must be set 
aside and the case sent back to the 
Trying Magistrate to re try the case 
from the point at which the trial be¬ 
came illegal, namely, after the cross- 
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examination of the prosecution wit¬ 
nesses. If for any reason the case 
cannot be tried by the Magistrate who 
tried it in the first instance, the trial 
will have to begin de novo. 

Case remanded. 
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Das and Ross, JJ. 

Bansidhar Sharaff —Decree-holder— 
Appellant. 

v. 

Thakur Ashutosh Deo and another — 
Judgment-debtors—Respondents. 

Appeal from Original Order No. 269 
of 1923, decided on 9th December, 
1924, against an order of the Sub. J., 
Santal Parganahs, D/.- 15th January, 
1923. 

Bengal Regulation (IV of 1010) 8,8—Per¬ 
sonal services of Ghitwal commuted to money 
payment — Ghat'vali becomes alienable. 

The condition of inalienability attaching to 
a Ghatwali tenure ceases after the personal 
services,, to be readerei in the past by the 
Ghatwalis, are commuted to a payment of 
money for the support of rural polioe. 

There is no reason why an estate in whioh 
long leases can only be granted under certain 
conditions imposed by statute should not 
itself be freely alienable. 1 P. L.J. 197 (1918) 
Ref.1925 Patna2l0 Foil. (P 351 C 1 &P 3530 1] 

N. C. Sinha and S. _V. Bose —for 
Appellant. 

Hasan Imam , S. ftf. Mullick , Jagan- 
nath Prasad , N. N . Sen and Binies- 
wari Prasad —for Respondents. 

Ross, J. —This is an appeal from an 
order of the Subordinate Judge of the 
Santal Parganas refusing an applica¬ 
tion for attachment and sale of the 
right, title and interest of the judg¬ 
ment debtor in a Ghatwali tenure 
consisting of Taluqa Rohini, Tiljuri, 
Satar, Gamardiha and Sardha Kokra 
in execution of a decree obtained 
against him. Among the grounds of 
the application were these “That the 
Ghatwals, as they are at present, 
enjoy their estate without doing 
anything or rendering any service 
whatsoever save and except paying a 
lump sum for the maintenance of the 
village Chowkidars and for keeping 
watch over the villages held by 
them”; and “that inasmuch a3 the 
Government has commuted for a 
money payment the services due from 
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the Ghatwals, at the present time 
their liability to police service has 
taken the form of mon ay 
towards the maintenance of village 
chowkidars and the Government will 
not be prejudiced in any way by the 
tenure in question being sold, it hav¬ 
ing been released the Ghatwals from 
their liability to perform police service 
subject to a money payment by tne 
Ghatwals in the shape of the Chowki- 
•dari dues". In a petition of which a 
copy was annexed to the application 
for execution, the decree-holder 
narrated the facte leading to ie 
appointment of a receiver of tne 
income of the Rohini estate for toe 
: satisfaction of certain decrees held 
against the Ghatwal; and, on the 
•ground that the payments made by 
the receiver to the decree-holders 
were inadequate, he applied for the 
sanction of the Government to the 
^sale of the tenure. In his reply to 
the application the judgment-debtor 
stated that Birbhum Ghatwalis like 
Rohini are, under the law and im¬ 
memorial custom and usage not liable 
to sale ; but did not traverse the 
allegation that the services had been 
commuted to a money payment. The 
learned Subordinate Judge in his 
■order discussed the various decisions 
which establish the inalienability of 
the Birbhum Ghatwalis and on the 
strength of these decisions refused the 
application. With regard to the 
question of commutation all that he 
said was this : “That the services to 
be rendered by the Ghatwal have at 
present been commuted to a money 
payment does not alter tbe character 
of the incidents of the tenure which, 
from the decisions referred to above, 
is clearly inalienable and not liable 
to sale for the personal debts of the 
Ghatwal”. 

5JIn appeal it has 'been contended 
that the services attached to this 
Ghatwali have been commuted for a 
money payment and that consequent¬ 
ly the reason for the inalienability 
has ceased and the inalienability 
itself has therefore ceased; and, 
secondly, that in any view, the life 
interest of the judgment debtor is 
saleable. 

I shall deal first with the second 
•argument. It was argued from the 
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following words in tbe preamble to 
Act V ofl 85J, “It is expedient that 
the power of granting leases for 
periods not limited by the term of 
their own possession should in certain 
cases be extended to the possessors of 
such lands” that the Ghatwal always 
had a power of leasing for his life 

and that consequently his life interest 
is saleable It is true that the power, 
of leasing for life is recognized, but 
no other form of alienation is re¬ 
cognized ; and in my opinion, it can¬ 
not be inferred from the words quoted 
that the life interest of the Ghatwal 

can be sold in execution. 

The main argument, however, is on 

the point of commutation. It is con¬ 
ceded by the appellant that tne 
Birbhum Ghatwalis were inalienable 
see for example Sartukchander Dey v. 
Bhagat Bharat Chandra Singh U) 
(Saddar Dewany Adalat Reports, 900); 
and Balli Duhey v. Genai Deo (2) a 
case which refers to the Rohini Gha ~ 
wali where it was observed that the 
tenure had been Jrepeatedly held by 
the Court not to be liable for 
debt. It is unnecessary to refer to 
the decisions at length because the 
point is conceded. 

The learned Vakil for the appel¬ 
lant referred to the regulations and 
statute governing this tenure. In S* 

1 of Regulation 29 of 1814, the Bir- 

bhum-Ghatwali Regulation, reference 
is made to the fact that the Ghatwals 
held their lands in perpetuity subject 
to the payment of a fixed and esta¬ 
blished rent to the zamindar of Bir¬ 
bhum “and to the performance of 
certain duties for the maintenance of 
the public peace and support of the 
police” Act V of 1859 is a legislative 
recognition of the fact that the Ghat¬ 
wals have not the power of alienating 
their lands, and gave power to grant 
leases for terms extending beyond 
the lifetime of the Ghatwal in certain 
cases for the development of the 
mineral resources of the country and 
for the improvement of the lands. 
Then came the Police Regulation III 
of 1900. This is now superseded by 
Regulation IV of 1910 which was 
enacted for the organization and main¬ 
tenance of the Rural Police in the 
Santal Parganas a nd applies to Tapah 
(2) [1883] 9 Cal. 
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SaratL Deoghar within which the 
Rohini Ghatwali is situated. The 
regulation empowers the Deputy 
Commissioner to form circles and to 
appoint Sardars for each circle (S. 4), 
the ^ Sard&r may appoint a Deputy 
Sardar subject to the approval of the 
Deputy Commissioner (S 5) and the 
Deputy Commissioner is to determine 
the number of chowkidars to be era- 
PiOyed (S. 6', S, 7 of the Regulation 
empowers the Deputy Ccmmis ioner 
to determine the amount required for 
the salaries and equipment of the 
h*aruars, Deputy Sa dars, and chowki- 
dars ; and S. 8, which is the impor- 
ant Section in this connection, enacts 
as loIIows : 44 Where a zemindar or 

under tenure-holder holds subject to 
the condition* expressed or implied 
of supporting the police within his 
zemindari or under tenure, lie shall be 
liable to pay the amount determined 
by the Deputy Commissioner under S. 
7.” It may be noted that by the defi¬ 
nition in S. 3 the Ghatwal of Rohini 
i« a ‘ Zamindar.” The argument is 
that the payment of the amount 
determined by the Deputy Commis¬ 
sioner for the support of the rurul 
police established by the Regulation 
takes the place of the police services 
that have been required from the 
Ghatwal and that therefore the con¬ 
dition of inalienability lias ceased to 
attach to the tenure. It is contended 
that no duty is now imposed upon 
Ghatwal except a money payment 
which requires no personal qualifica¬ 
tion and stands on no different foot¬ 
ing from the payment of ordinary 
Government dues. The personal ser¬ 
vice has been released and has been 
commuted for a money payment. To 
use the words of their Lordships of 
the Judicial Committee in Kumar 
Satya Naroin Singh v. Raja Satya 
Niranjan Chakrava?ti (3) *’ the lands 
are merely subjected to a pecuniary 
charge, so that the personality or the 
appointment of the holder would be 
of no importance.” Reference was 
made to the decision in Rad ha Bai 
v. Anantrao (4) where the following 
passage occurs in the judgment of 

(3) 1924 P. C, 5 = 3 Pat. 183 = 51 I. aT37^34 
M.L.T. 27 = 5 P.L.T, 171 = 28 C.W.N. 351 
(P.C.) 

<4) (1885] 9 Bom. 198 (F. B.) 
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West J, 44 So long as lands are 
assigned by the sovereign for the 
support of a public office or the land 
tax payable on lands is remitted in 
consideration of services to be per¬ 
formed by a particular family or line 
of holders, the lands are, according to 
the principles of the Hindu law - and 
the customary law of the country, 
incapable of an alienation or disposal 
such as to divert them or the proceeds 
of them from the intended purpose. 
When an estate is freed from its con¬ 
nection with a public office, the reason 
arising from that connection for the 
preservation of the estate intact 
and unencumbered nesessarily fails. 
There is not in the lands themselves 
according to the Hindu Law any 
inherent quality limiting them to 
special kinds of ownership and devo¬ 
lution. They become subject to the 
ordinary laws of descent and disposal 
just as where a particular custom 
concerning them has been abai don- 
ed.” See also Bhagwat Bukhsh Roy v. 
Slieo Prasad Sahu (5) where it is said: 

44 On principle it may well be main¬ 
tained that when service can no longer 
be enforced and the tenure conse¬ 
quently ceases to be a service tenure, 
the land can be alienated. When an 
estate is freed from the burden of 
service the reason for tli8 preservation 
of the estate as inalienable disappears; 
alienation cm be prohibited only with 
a view to prevent the permanent 
severance of the estate from the ser¬ 
vices annexed to it.” 

la reply the learned Counsel for 
the respondent argued in the first 
pbee on S. 2, Regulation 4 of 1910, 
which empowers the local Govern ment 
by a notification in Gazette to with¬ 
draw the regulation or any part 
thereof from a y portion of the 
Samal Parganas and to extend the 
regulation or any part thereof to any 
portion of the Santal Parganas from 
which the same has been so with¬ 
drawn, that the regulation is of a 
temporary character and cannot 
affect the permanent incidents of the 
Ghatwali tenures. In my opinion 
there is nothing in this Section to 
justify the contention that the regu- 
lation is a temporary measure. It is 

(5) l iyiajitso. WTN. 297 = 21 I.C. 481 = 18 (il 
L.J. 277. 
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• permanent enactment; and the fact 
that the power to extend or withdraw 
its provisions has been entrusted t,o 
the Local Government does not affect 
its permanent character.' It was 
suggested that if the services were 
taken to have been commuted while 
the regulation was in force, the with¬ 
drawal of the regulation, which 
might occur at any time, would re¬ 
establish the duty of police service in 
the tenure and that consequently it 
could not have been the intention of 
the Regulation to commute the ser¬ 
vices. This suggestion, however, is 
contrary to one of the recognize - prin¬ 
ciples of statute law. “If a right has 
once been acquired by virtue of some 
statute, it will not be taken away 
again by repeal of the statute under 
which it was acquire! “The law itself” 
says Puffendorf in his Law of Nature 
and Nations, Book I, Chap VI, S. 6 
“may be disannulled by the author; 
but the rights acquired by virtue of 
that law whilst in force still remain, 
for together with a law to take away 
all its precedent effects would be a 
high piece of inj istice” (Craies on 
Statute Law, Third Edition, page 317). 
This principle is expressly recognized 
by S. 6 of the General Clauses Act 

(X of 1897) which provides that the 
repeal of an \ct shall not adect any 
right, privilege, obligation or liabi¬ 
lity acquired, created or incurred 
under any enactment so repealtd. 

Tn the second place it was contend¬ 
ed for the respondent that there has 
in fact been no commutation. This 
argument rests on a constructi m of 
the words quoted above from b. 1 of 
Regulation 29 of 1814 “subject to the 
performance of certain duties for the 
maintenance of the public peace and 
' support of the Police. ’ It is argued 
that all that has been commuted is 
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The learned Counsel supported his 
argument by a reference to the Kabu- 
liat and Mochelka executed by the pre¬ 
sent Ghatwal in 1911, that is subse¬ 
quently to the passing of Regulation 
IV of 1910. He contended that the 
Mochelka provides for the perfor¬ 
mance of duties personal to t e 
Ghatwal beyond the duty of support¬ 
ing the Police and that these duties 
have not been commuted by the 
Regulation. 

The learned Government Advocate, 
who was heard as amicus curiae on 
behalf of the G>vernment (not a 
party), supported the argument of the 
respondent. He contended that the 
Ghatwal was liable for duties of two 
kinds; first personal duties; and, 
secondly, duties performed by others 
under him employed by him and paid 
by him. What was done by Regula¬ 
tion IV of 1910 was that the amount 
of money which the Ghatwal had to 
pay to his chowkid&rs was commuted 
for a lump sum to be paid to the 
Deputy Commissioner of the district 
who in turn, oaid the cho vkida r s, 
and the chowkidars thus became the 
officers of the Deputy Commissioner; 
but the personal services of the 
Ghatwal remained intact. It was 
argued on the proviso to S. 4 ot the 
Regulation that the Ghatwal becomes 
a sardar of the circle formed under 
*hat Section and that power is given 
by S. 25 to the Local Government to 
mike rules regulating, among other 
things, the appointment and dis¬ 
missal cf sardars. Tt was argued 
that under the Regulation the Ghat¬ 
wal is still liable to dismissal by the 
Deputy Commissioner and that there¬ 
fore his personal liability remains 
and the duties of performing the func¬ 
tion of sardar have not been com¬ 
muted. 


the duty of support of the police and 

tnafc the duties for the maintenance of I shall deal first with the argument of 
the public peace remain unimpaired the learnel Government Advocate 
and the tenure therefore remains in- which, in my opinion, is unsound. The 
alienable. It is pointed out that in proviso to S. 4 does not necessitate the 
S. 8 of Regulation 4 of 1910 the words appointment of a Ghatwal as sardar. 
are. ..subject “to the condition, expres- It merely provides “that, in the 
Bed or implied, of supporting the Damin-i-koh and in the Ghatwalis 
V police.” It is argued that this expres- subject to the provisions of the Bengal 
Bion by necessary implication leaves Ghatwali Lands Regulation, l9l4, the 
the duty of maintenance of the public circles shall be so formed as to admit 
peace unimpaired and uncommuted. of the duties of sarcar being performed 
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by pargauaits, sardars, or ghat- 
wals, as the case may be, accord¬ 
ing to exis ing arrangements.” This 
merely means that the circles are to 
be such as to admit of the possibility 
of the performance of the duties of 
sardar by the existing Ghatwal : it 
does not mean that the existing Ghat¬ 
wal is necessarily to be appointed 
sardar. The learned Government Ad¬ 
vocate was unable to say whether the 
appellant had been appointed sardar ; 
and, as the Rohini Ghatwali is an 
estate of a large extent, it appears 
unlikely that the Ghatwal should be 
sardar within the meaning of the 
Regulation whose salary is fixed bet¬ 
ween the limits of Ra. 8 and Rs. 12 a 
month. In any case, even if he had 
been appointed sardar, the power of 
dismissal would affect his appointment 
as sardar only, and not his position as 
Ghatwal, because he is in reality a 
different person when performing the 
duties of sardar from what he is as 
Ghatwal. It may be noted that the 
regular Police administration is en¬ 
forced in the Deoghar Sub division 
(see Gazetteer of the Santal Parganas, 
page 232) and that the rules, which 
were framed under S. 24 of Regulation 
III of 1900 corresponding to S. 25 of 
Regulation IV of 1910, are rules ap- 
plicable to the Police tracts other 
than the Deoghar Sub-division (see 
the Santal Parganas Manual 1911, at 
page 119). There is therefore no 
foundation in fact for the argument 
which has been based upon the proviso 
to S. 4 and on S. 25 of the Regulation. 
The rest of the argument of the learn¬ 
ed Government Advocate is the same 
as that advanced on behalf of the res¬ 
pondent and requires an examination 
of the terms of the Kabuliat and 
Mochelka. Now these terms must be 
construed in che light of the provi¬ 
sions of Regulation '^9 of 1814, by 
which it is recognised that the Ghat- 
wals therein referred to are entitled 
to hold their lands generation after 
generation in perpetuity subject to 
the payment of a fixed and established 
rent to the zamindar of Birbhum and 
to the performance of certain duties 
for the maintenance of the public 
peace and support of the Police. The 
duties imposed by the Kabuliat and 
Mochelka must therefore be duties for 


the maintenance of the public peace 
and support of the Police. It is con¬ 
ceded that the duties of supporting the 
Police have been commuted, but it is 
contended that the Mochelka contains 
terms which impose duties of a per¬ 
sonal nature on the Ghatwal other 
than duties of supporting the Police. 
Learned Counsel referred first to the 
clause of the Mochelka under which 
the Ghatwal undertakes to continue 
as before the arrangement of Amlas. 
This, in my opinion, is nothing more 
than an undertaking to res )ect the 
law regulating the appointment of 
officials such as Patwaris He next re¬ 
ferred to the clause “ Whenever pil¬ 
grims and other persons pass through 
my taluk I will take them from my 
jurisdiction to another jurisdiction 
and make them over to the chowkidar- 
of the same.” It is contended that 
this is a personal duty which has 
nothing to do with supporting the 
Police. It is, however, clearly not a 
personal duty, as it would be physi¬ 
cally i npossible for the Ghatwal him¬ 
self to conduct the pilgrims and other- 
travellers through his Taluk. There 
is a further duty to l}ige information 
of any dacoity, highway robbery, 
murder and other petty or serious 
occurrence happenning within his 
Taluk ani to enquire into it. This is 
an ordinary zemindari duty. The 
Ghatwal also undertakes not to dis¬ 
charge, without the orders of the 
Government, such persons under him 
as have been engaged in doing Police 
duties ; and, if it be found necessary 
to discharge any such person then he 
will first send an information thereof 
and report his faults to the authorities 
and abide by such orders as will be 
passed by them. This duty has clear¬ 
ly passed away with the control of 
the chowkidars and is now vested in 
the Deputy Commissioner by the Re¬ 
gulation, as has also the duty of 
submitting a list every year to the 
authorities of such persons as serve 
under the Ghatwal. I can find nothing 
in this Mochelka imposing any duty 
of a special character distinguishable 
from the duties of an ordinary zamin¬ 
dar with respect to the maintenance 
of the public peace, upon the Ghatwal. 
The duties are the duties imposed by 
the ordinary zemindary Sanad (See 
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Regulation I of 1793, S. 1 ; the Fifth 
Report (Firminger Volume 1, page 
XLVI); and Sir Johh Shore s Minute, 

aragraph 166, and the examples of 
Janad and Mochelka in Phillips on 
the Land Tenures of Lower Bengal 
pages 478 and 470). At page 106 
Phillips says that ‘ The Sanad says 
what were the duties of the Ze¬ 
mindar and that they were du¬ 
ties devolving upon him as a repre¬ 
sentative of the Government in res¬ 
pect of the revenue as well as in res¬ 
pect of the preservation of order. He 
was also bound, it seems, to assist 
the sovereign in case of invasion. He, 
was further responsible for the peace 
and order of his zemindari. It is 
only the duty of supporting the Po¬ 
lice imposed by S. 1 of Regulation 29 
of 18 4 which distinguishes the posi¬ 
tion of the Birbhurn Ghatwals from 
that of the ordinary zemindars and it 
is this duty of supporting the Police 
which is expressly dealt with in Re¬ 
gulation IV of i910. As that duty 
ihas been commuted for a money pay¬ 
ment, it appears to me that nothing 
|is left beyond the duties of the ordi¬ 
nary zemincary. Learned Counsel 
for the respondent also referred to 
Act V of 1859 and contended that the 
necessity for obtaining the sanction 
of the Commissioner of the Division 
to a lease granted under that act is in¬ 
consistent with tbo alienability of 
the Ghatwali itself. I can see no in¬ 
consistency. If the Ghatwali has be¬ 
come alienable, it will bt alienable 
subject to the statutory limitations 
on the nature of the estate itself ; 
and I can see no reason why an es¬ 
tate in which long leases can only be 
[granted under certain conditions im¬ 
posed by statute should not itself be 

freely alienable. 

Finally reference was made to the 
decisions in Lakshmi Narayan M ah ton 
v. Satya Narain Chahravarty (6) and 
Midnapur Zamindhory Co. Ltd, v. 
Ajambor Singh Mura (7), cases ceci- 
ded after the Regulation of 1914. 
These cases, however, *do not touch 
the present question. The first was 
not a case of a Birbhum Ghatwali, 

(6) [1916^1 P. L. J. 197^=36 L C. 269=2 
P. L. W. 419. 

(7) 11916] 1 P. L. J. 601=2 P. L. W. 427= 
36 I C. 963. 


but of a Ghatwali of Jamtara under 
the Raja of Hetampur where the ap¬ 
pointment and dismissal of the Ghat- 
wal rested with the Raja and not 
with the Government. Similarly the 
second case was a case of a Singbnum 
Ghatwali held under the Raja. Tt ere 
is nothing in these decisions j 11 ® 01 *' 
sistent with the contention on behalt 
of the appellant in the present case ; 
and learned Counsel was unable to 
point out any decision on a „Birbhum 
Ghatwali subsequent to 1910 in his 

favour. . 

In Kumar Satya Narain Singh, v t 

Satya Narain Ckakrararty (3) the 
Judicial Committee laid down the fol¬ 
lowing rule : “ To terminate the 

Ghatwali character of the lands it 
seems to their Lordships that it is ne¬ 
cessary to findsomething doneoromit- 
ted to be done on the part of the Go¬ 
vernment, as the grantor, which would 
have the legal effect of a surrender 
and regrant of the lands on new terms 
or at any rate of a release of theright 
to appoint the Ghatwal and call for 
the performance of the services. 
The learned Vakil for the appellant 
contends that this is the effect of Re¬ 
gulation 4 of 1910. Plainly the bur¬ 
den imposed upon the Ghatwal could 
not be increased. The liability to pay 
which is imposed by S. 8 must there¬ 
fore be construed as being imposed 
in substitution for the pre existing 
duty of supplying the Police force. 
It is argued that this has the legal 
effect of a surrender and regrant of 
the lands on these terms cr of a re¬ 
lease of the right to call for the per¬ 
formance of the service For the res¬ 
pondent it is pointed out that there is 
no express release. But is there not 
a release by necessary implication ? 
This is the view which has been 
taken by this Court in Tikait Thakur 
Narain Singh v. Nairab Syed Dildar 
AH Khan (8). The fact that in that 
case it was held that the tenure was 
not a Ghatwali does not affect the 
reasoning on the subject of commu¬ 
tation, although the case cannot be 
referred to as an authority deciding 
the present question. In my opinion 
the performance of the special servi¬ 
ces which rendered this Ghatwali in¬ 
alienable has been release d in consi . 
(8) 1925 Pat. 210=3"Pa t. 915. 
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deration of a money payment. There 
is no longer any question of the 4 per¬ 
sonal competence’ of the Ghatwal to 
vise the words of their Lordships of 
the Judicial Committee in the case 
llready referred to, and there is 
therefore no reason to hold that the 
Ghat wali is any longer inalienable. 

I would therefore allow this appeal 
and reverse the decision of the learned 
Subordinate Judge and direct that the 
execution do proceed in due course. 
The appellant is entitled to his costs 
here and in the Court below. 

I^. may be added that the learn¬ 
ed Vakil for the Manager of the es¬ 
tate argued that there could be no 
attachment or sale without the leave 
of this Court, because he is an officer 
of this Court and the property is in 
the hands of the Court This objec¬ 
tion appears to be sound, but it was 
never taken before and the learned 
Vakil for the appellant says that he 
is prepared to apply for leave. 

Das. J.—1 agree. 

Appeal allowed. 
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Dawson Miller, C. J. and Foster, 

J. 

Trikamjee Jiwan Dus—Petitioner. 

v. 

The Commissioner of Income Tax 
B & 0 —Opposite Party. 

Mis. Judicial Case No. 57 of 1924, 
decided on 18th Moyember, 1924. from 
an order of the High Court, D/-12th 
May. 1924. 

(a) Income Tax Act (11 of 1922), S. GG (£) — 
Assessment accepted without appeal—No re¬ 
ference is competent. 

An application under S. 65 '2) for a refer¬ 
ence to the High Courtis incompetent where 
the asiKS'rneDt has been accepted without ap¬ 
peal. Under 8. f>6 (2) the a<ses«ee may on'y 
applyJn c «se« where there ha* been an anpeal 
from an assessment by the Income Tax Officer 
under S. 31 or S. 32. 1923 P. C. 138 Ref. 

% f bi Specific Relief Act , S. 45 — Power to 
issue mandamus— Patna High Court has none . 

S. 45 of the S ->ecifio Relief Act, which give* 
the three High Court* in the Presidency 
towns power to makn order* in the na ure of 
mandamus r< quiring specific acts to be done or 
•forborne by persons holding a public office, 
doe* not confer the same power* upon the 
Patna High Court. 


* (c) Income Tax Act {11 of 1922),S. St- 
Separate returns of 6 concerns fiUd to avoid 
heavy assessment—Notice served —Applicant 

mixing one mere losing concern uiih the fivs 
and. applying for reduction—Application is not 
maintainable . 

Assessment was made on the basis of returns 
of 5 concerns submitted in the names of 5 
different persons. Later on, it transpired 
that all the 5 concerns belonged to the appli¬ 
cant who wa* then served with a notice to 
abow cause against enhanced assessment* 
The applicant thereupon claimed assessment 
collectively on those 5 and one more which was 
in great loss but h:s application was refused* 

Heidi that S. 35 did not apply and the claim 
was rightly refused. 

L. N. Singh —for Opposite Party. 

K P. Jayasical —fqy Petitioner. 

Dawson Miller, C. J.—This refer¬ 
ence comes before us under an order 
passed by a Division Bench of this 
Court on the 12th May last directing 
the Commissioner of Income Tax to 
state a case upon the two points 
formulated in the order thus:—“First, 
as to whether an asses c ee under the 
law is entitled to apply for a refund 
under S. 35 (of the Indian Income Tax 
Act, 1922) without making any objec¬ 
tion or appeal against the original 
assessment and demand under S. 29 
of the Act; and secondly, the Commis¬ 
sioner having initiated proceedings 
under S. 35 of the Act if in the course 
of such proceedings it is discovered 
that (he assessment was under a 
mistake and that no assessment ought 
to have been made at all, whether the 
asscssee is entitled to a refund with¬ 
out any application being made on 
his part, and any other point that he 
may consider proper.” 

The second of the questions thu9 
formulated for decision as^urrus first, 
that proceedings under S. 35 were 
initiated by the Commissioner and, 
secondly, that the assessment was 
male under a rristake. But the com¬ 
missioner in the case stated has ex¬ 
pressed the view that no proceedings 
under S 35 were initialed, by him at 
all and has further found that there 
was no mistake apparent on the -re¬ 
cord within the meaning of S. 35 of 
the Act. If these findings are accept¬ 
ed it wo lid appear that the second 
question for decision becomes one of 
purely academical interest.* More¬ 
over, if the first question as formu- 
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lated should be answered in the affir- 
mative it would not determine the 
real dispute between the parties in 
this case. The ftu lings are not, how¬ 
ever, strictly mere findings of fact 
but involve mixed questions of fact 
.and law. It will be necessary there¬ 
fore to consider the facts somewhat 
in detail and to refer to the appro¬ 
priate sections of the Act before we 
can arrive at any satisfactory con¬ 
clusion upon the real question at 
•issue between the parties. 

There are five collieries in the dis¬ 
trict of Maubhum which up to and 
including the year 1922-1923 were 
separately assessed to incone tax 
upon returns made in the name of 
certain persons who in those returns 
represented the collieries as their 
^property. When the assessments for 
1922-1923 were made by the Income 
Tax Officer they were accepted with¬ 
out protest and vithout appeal by the 
persons upon whom the assessments 
were levied. Of the five collieries in 
question three were alleged to belong 
to Gopaldas Trikamjee, the fourth 
i;o BLsanjee Damodar and the fifth to 
Trikamjee Jiwan Das. The denands 
for payment of the income tax asses¬ 
sed on these five collieri** were male 
upon the parsons whom I have named 
between the 30th July and the 25th 
August 1922. The financial year 
ends on the 3Lst March and the tax is 
assessed on the basis of the previous 
year’s income. The total amount 
payable upoa these five properties 
was in round figures Rs. 58,0u0. Tne 
assesse9s were given the option of 
paying the taxes by instalments. 
Tney paid, agiin in round figures, 
Rs. 26,00) leaving a balance due of 
Rs. 32,000. Tnis state of affairs con¬ 
tinued up to August 1923 when the 
Income Tax Oficer having received 
infor nation that the five collieries 
all belonged to the sa ne firm trading 
under the name of Trikamjee Jiwan 
Das whose principal place of business 
is in Bo nbay issued a notice on the 
firm, dated the 13th August 1923, 
calling upon it to shew cause why it 
should not be assessed at a higher 
rate based on the total income of the 
five collieries. The notice purported 
to be issued under S. 35 ef the Income 
Tax Act. 1922. It should be raention- 

1925;P/ u 45_& 16 -j 


ed that the rate of tax is levied upoa 
an ascending scale according to the 
total income of the assessee. On 
reoeipt of this nctice the firm of 
Trikamjee Jiwan Das filed a petition 
asking for a rectification of the ori¬ 
ginal assessments on the ground that 
their .Bombay business which is. ap¬ 
parently unconnected vith the colliery 
business and upon which they appear 
to have been assessed separately in 
Bombay had shewn a considerable 
loss in the previous year, the amount 
of such loss exceeding the profits 
made by the collieries. This petition 
was also made under S. 35 of the Act 
which provides as fallows;— 

“ 35 (1) The Income Tax Oficer 
may, at any time witnin one year 
from the date of any demand mile' 
upon an assessee, on his own motion, 1 
rectify any mistake apparent from* 
the record of the assess nent, and 
shall within the like period rectify 
any such mistake which has been* 
brought to his notice by such assessee: 

Provided that no such rectification- 
shall be made having tie effect of en¬ 
hancing an assessment unless .the 
Income Tax O ficer has given notice 
to the assessee of his intention so to 
do and has allowed him a reascnable 
opportunity of being heard. •’ 

(2) Where any such rectification 
has the effect of relucing the assess¬ 
ment, the Iicome Tax Oficer shall 
make any refund which may be due 
to such assessee. 

(3) Waere any such rectification ha9 
tho effect of enhancing the assess¬ 
ment, the Incone Tax O ficer shall 
serve on the assessee a nctice of 
demand in the prescrioe 1 form speci¬ 
fying the sum payable, and such 
notice of demand shall be dee nei to ’ 
be issued under S. 29 anl the provi- 
sicns of this Act shall apply accord¬ 
ingly.” 

In the case stated,the Commissioner 
has pcinted out that this section has*.' 
really no application to the facts • 
under which the Income Tax Oficer • 
issued the notice and he states that . 
he informed him of this at an early 
stage. He also points out that the • 
proper section applicable for the re¬ 
covery of incone tax which has 
escaped assessment or has been as¬ 
sessed at too low a rate is 3. 31 which * 
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provides the procedure for recovering 
income tax which has either escaped 
assessment or has been assessed 
at too low a rate and limits 
the period within which a notice 
may be issued for the purpose of 
recovering such tax to one year after 
the year of assessment. Whether the 
notice is to be taken as having been 
issued under S. 34 or S. 3b is of no 
importance in this case for it is clear 
that under S. 35 even if the Income 
Tax Officer takes no action himself 
he must within the time therein 
specified rectify any mistake appa¬ 
rent from therecordof the assessment 
which has been brought to bis notice 
by the assessee. If therefore S. 35 is 
at all applicable to the circumstances 
of this case it would follow that the 
Income Tax Officer was bound to 
rectify the mistake and, if the as¬ 
sessment was thereby reduced, to 
refund the excess to the assessee. It 
is admitted by Mr. Jayaswal who 
appears for Trikamjee Jiwan Das, 
the Petitioner in this case, that for 
at least thrte or fours years before 
the year in Question the five collieries 
were the property cf this firm 'al¬ 
though the returns made during tha 
period had been made in the names 
of different persons and assessed 
separately and there is nothing to 
shew that before the year in question 
the firm’s Bombay business had been 
working at a loss. It was only in 
August 1923 and after the original 

assessments had been accepted that 
the Petitioner then, for the first time, 
disclosed the fact that all five col¬ 
lieries were owned by the same per¬ 
son. Tha Commissioner in his case 
states, “ The representative of the 
firm virtually admitted to me that if 
they had been found liable to assess¬ 
ment in 1922-1923 in Bombay they 
would not have voluntarily disclosed 
the fact that all the five Manbhum 
collieries belonged to them and ^he 
later on passed an order on the 7th 
January i924 rejecting the applica¬ 
tion for a refund but ordering the 
proceedings taken by the Income 
Tax Officer nominally under S. 35 but 
actually under the powers granted by 
S. 34, to be dropped. The assessee 
shortly afterwards applied to him to 
review his order declining the refund 


but he refused to do so. An applica¬ 
tion was then made to him under 
S 6o (2) for a reference to the High 
Court which was aho rejected on the 
7 th February 1924. This application 
was refused mainly on the ground 
that under S. i o ( ) the assessee may 
only apply in cases where there has 
been an appeal from an assessment 
by the Income Tax Officer under S. 3i 
or S. 32 of the Act and that the assess¬ 
ment had been accepted without 
appeal in this case. In refusing to 
state a case for the opinion of the 
Court under that sub section the 
Commissioner wis undoubtedly right. 
The assessee then applied to the 
High Court under the provisions of 
S. 66 (3) asking it to require the 
Commissioner to state a case and 
refer it. When the matter came 
before the High Court the learned 
Judges considered that although no 
application was maintainable to the 
Commissioner under sub sec. (2) of 
S. 66 the Commissioner had neverthe¬ 
less power under subsec. (1) of that 
section to state a case and relying 
upon the authority of Alcock Ashdown 
and Company Ltd. v. 7 he. Chief 
Revenue Authority of Bombay (1) 
directed the Commissioner to state 
a case. I have grave doubts whether 
in the circumstances the order of the 
High Court was justified. In the 
Bombay case cited which was a deci¬ 
sion of their Lordships of the Privy 
Council, S. 45 of the Specific Relief 
Act, which gives the three High 
Courts in the Presidency towns 
power to make orders in the nature 
of mandamus requiring specific acts 
to be done or forborne by persons 
holding a public office was relied on 
but this section does not confer the 
same powers upon this High Court 
and S. b6 of the Income Tax Act, 
which differs in certain material res¬ 
pects from S. 51 of the Act of 1 91H 

which was in force when the case 
cited was decided, gives the High 
Court no power over the Income Tax 
Commissioner except to the limited 
extent therein provided. T he Court , 

(1) 1923 P. C. ISfc—4? lom. 742-50 I. A. 

227—25 Bom. L. R. 920—21 A. L. J. 689— 

1923 M. W. N. 557—45 M. L. J. 592—33 

M. L. T. 267- 18 M.L. W. 918 ;r 4 

P. C. 188—39 C. L. J. 202-28 C. W. N. 

762 (P. cr. 
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howerer, by its orier considered that 
it had jurisiiotion and ordered the 
Commissioner to state a case which 
he has done and it is not competent 
to this Court now to question the 

I validity of that order. 

The real question for our deter¬ 
mination is whether in the circums¬ 
tances stated the petitioner was 
entitled unler S 35 of the Act to 
require the Income Tax Officer to 
rectify a mistake apparent from the 
record of the assessment and to make 
a refund of the amount paid there¬ 
under. The Commissioner has pointed 
out that it is very far from being 
apparent from the records of the 
assessments of the five collieries in 
question that they all belonged to one 
firm. In my opinion, ha was justified 
in taking this view. Moreover, I 
think on the facts disclosed he might 
have gone much further and said that 
from first to last there never was any 
mistake at ail. What was done with 


real questions in issue between the 
parties. The real question is whether 
there was in the circumstances of the 
case, any mistake apparent from the 
record of the assessment which would 
entitle the assessee to a refund. In 
my opinion, there was not. The' 
Commissioner of Income Tax is 
entitled to the costs of this reference 
and we assess a hearing fee of 

Rs. 200. 

Foster, J.—I agree. 

Reference rejected. 

1925 PATNA 355 

Das and Ross, JJ. 

Ram Krishna Misra , Ex parte. 

Appeal from Original Order No. 94 
of 1923, Decided on 2nd July 192i, 
from an orier of the Dt. J Bhagalpur, 
D/- 19th February 19*23. 

Provincial Insolvency Act ( V of 1920 ,) 
S. 43—Section is mandatory. 


a view to getting s parate assess¬ 
ments upon these five collieries was 
done deliberately and it was only 
when this mode of being assessed 
turned out unprofitable to the Peti¬ 
tioner that he first disclose! the fact 
that the properties were not sepa¬ 
rately owned but all belonged to him. 


The word 44 shall 44 in S. 4 l of the Aot 
imposes a duty upon the insolvent ihe brsach 
of which involves the consequence* pointed 
out in S. 43. The provisions of S. 43 are 
mandatory. The Court hai no discretion to 
eularge the time after the expiry of the period 
fixed by the C mrt for un application for an 
order of discharge. IP 355 0 2 & P 356 C Ij 

Kirod Chandra Roy —for Appellant. 


•In my opinion this was not a ques¬ 
tion of mistake at all and there was 
icertainly no mistake apparent from 
Ithe record of the assessment. I do 
jnot consider that S. 3o has any 
Upplicition to the facts of the pre¬ 
sent case. Had there been a bona fide 
mistake as to the manner in which 
the assessment ought to ba made 
different considerations might have 
applied. The only mistake which 
appears to me to be shewn to have 
existed in this case is that the asses¬ 
see failed to realise that in making 
re.uras to the income tax authorities 
honesty may in the long run prove 
to be the best policy. I think that 
the Commissioner was perfectly jus¬ 
tified in the circumstances in refusing 
to make any rectification or to refund 
any sums paid under the assessments 
made. It is not, in the circumstances 
necessary to answer categorically the 
questions referred because even if 
they are both answered in the affir¬ 
mative, that would not dispose of the 


Das. J.—This appeal must be dis¬ 
missed. The only question is, whe¬ 
ther the provisions contained in S. 43 
of the Insolvency Act are mandatory. 
That section provides that : 

“ If the debtor does not apply for 
an order of discharge within the 
period specified by the Court, the 
order of adjudication shall be annul¬ 
led, and the provisions of S. 37 shall 
apply accordingly. 

It is contended on behalf of the 
appellant that the provisions of S- 43 
are not mandatory a;id that there is 
a discretion in the Court to enlarge 
the time after the expiry of the period 
fixed by the Court for an application 
for an order of discharge. I am 
unable to agree with this view. S. 27 
of the Act provides that : 

“ If the Court does not dismiss the 
petition, it shall make an order of 
adjudication, and shall specify in such 
order the period within which the 
debtor shall apply for his discharge/ 
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The provision was intended to 
remedy the defect in the existing law 
under which the conduct of the debtor 
in many cases never came under the 
scrutiny of the Insolvency Court. It 
is a new provision and, in my opi¬ 
nion, mu°t receive a strict interpre¬ 
tation. S. 41 provides that: 

“ A debtor may, at any time after 
the order of adjudication, and shall, 
within the period specified by the 
Court, apply to the Court for an order 
of discharge, and the Court shall fix 
a day, notice whereof shall be given 
in such manner as may be prescribed, 
for hearing such application and any 
objection which may be made there¬ 
to. * 

It is obvious to my mind that the 
debtor has complete discretion to 
apply when he likes provided he 
applies within the period specified by 
the Court. The word “shall” in S. 
11 of the Act imposes, in my opinion, 
a duty upon the insolvent the breach 
->f which involves the consequences 
pointed out in S. 43. In my opinion 
the decision of the learned District 
Judge on this point is right and must 

be affirmed. 

I would dismiss this appeal. 


t 

Dawson-Miller, C. J.— This case 
came before us on appeal under the 
Letters Patent on the 48th November 
last year from a decision of Mr. 
Justice Foster affirming the decision 
of the Subordinate Judge which in 
turn affirmed the decision of the 
Munsiff. The question for determi¬ 
nation in the case was whether the 
plaintiff as landlord was entitled in 
respect of a certain holding to claim 
from his tenant not merely the recor¬ 
ded rent but, in addition certain 
small sums in respect of palm trees. 
The case alleged on behalf of the. 
landlord was that there was a custom 
of the village whereby th9 tenant in 
addition to the rent for the land was 
also liable to pay the landlord certain 
small suras by way of sairat in respect 
of palm trees when they became juice 
yielding. Both the Lower Courts 
appear to have taken the view that 
if these sums were recoverable at all 
they were included in the term rent 
and as the rent was recorded in the 
Record-of-Rights at a certain fixed 
sum nothing more than that sum was 
recoverable. 

When the case came before this 
Bench on appeal from Mr. Justice 
Foster under the Letters Patent we 


Ross, J.—I agree. 

Appeal rejected. 
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Letters Patent Aopeal No. 81 of 
1943, Decided on 27th October 1924, 
from the decision of Foster, J , affirm¬ 
ing t’ne decision of the Sub. J.. Muzuf- 
ferpur, D/- 24th February 1921. 

Oust jm—E vide nee- Time for which existence 
should be proved, cannot be fixed. 

,It would be very d ingerous and improper 
to lay d wu arw fixei cirae for which it is 
nec0»sdry to addaos evidence to ah>w that 
a custom exist*. [P 357 C 1] 

K. P. Jt'j isw it ani M. Prasad —for 

Appellant. 

Xj . K . Jha —for Respondent. 
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took the view that there might be 
such a custom as that alleged by the 
landlord but as the point had not been 
dealt with by either of the Lower 
Courts we remanded the case to the 
Court of the Subordinate Judge for a 
finding upon the question of custom. 
The case has accordingly been dealt 
with on remand by the Subordinate 
Judge and the conclusions arrived at 
by him are set out in his judgment 
dated the 14th January 1924. The 
conclusions he arrived at are :—“ 1. 
That the plaintiffs do realise sairat 
at the rates claimed in respect of 
juice yielding palm trees standing 
on the raijati holdings of all the raiyats 
of the village. (2) that he has been 
doing so openly and without coercion 
and without interruption at least 
from 131L F. (3) That it is not an 
illegal imposition.” He adds “The 
whole village in my opinion would 
never have paid sair it for such a 
length of time to the plaintiff if there 
had been no local custom in their 
village as alleged in the plaint. For 


Oharan V. Kamakhya Nabatan (Kulwant 


1925 

the abore reasons I am of opinion 

that the plaintiff has established the 

oustom regarding sairat as alleged 
in the plaint.” That is a conclusive 
finding in favour of the custom and 
the only objection to entering Judg¬ 
ment on behalf of the plaintiff for 
the whole amount claimed that has 
been urged before us is that the period 
covered by the evidence relating to 
the custom is only a period of some¬ 
thing like 20 years from the present- 
day and that is not in itself sufficient 
to establish an immemorial custom. It 
would be, in my opinion, very dange¬ 
rous and improper to lay down any 
fixed time for which it is necessary 
to adduce evidence to shew that a 
custom exists. The learned Judge for 
the reasons given by him has come 
to the conclusion that the evidence 
is quite sufficient to prove an imme¬ 
morial custom. Indeed he say s that 
the raiyats would never have paid this 
sairat for such a long period of 
time if there had not in fact been a 
local custom in the village to that 
effeot and in arriving at this conclu¬ 
sion, in the absence of any evidence 
to the contrary by the defendants, 
I think he was amply justified on the 
evidence. In my opinion, therefore, 
the appeal must be allowed ; judgment 
will be entered for the plaintiff for 
the amount claimed which includes 
both the rent proper and the addi¬ 
tional sums for sairat in respect of 
the juice yielding palms. The plain¬ 
tiff is entitled to his costs here and 
in all the Courts below. 

Mullick, J.—I agree. 

Appeal accepted . 
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F. A. No. 246 of 1921, decided on 
6th August 1924 against the decision 
of the Sub.J., Hazaribagh, D /- 28th 
June 1921. 


* la) T. P. Act, 8. lld-Leeeee'e heir• or 
assign—Section does not apply . “ ‘ 

9 116 doea not contemplate the position of 
the heir, or atsigneea of the original le.eee II 
contemplates the position of the> lessee b^m- 
telf after the determination of the le«ee and 
it is only in the case where the lessee oi a 
property remains in possession thereof after 
the determination of the lease 8 ran ^.*® 
him and the lessor or hi. legal re P f ®® eD t*‘'’ 
accept* rent from the lessee or undaM e, a«e 

or otherwise assents to his, ,i?£ 

.ee's coitinuing in poss.s.ior, that the a “ 
is In the absence of an agreement to ‘b® 
trarv renewed from year to year or from 
month to month according to the purpo»«® g* 
which the property is leased. IP 3 ° 

(6) Adverse Possession— Permanent tenancy 
claimed—Payment of real does not affect m*- 

^Payment of rent by persons claiming the 

status of permanent mtkarridars cannot dero¬ 
gate from their position of being in adverse 

V °lc) % Adver8e possessi m— Permanent tenancy 
asterted-MarJutdan receipts granted by land¬ 
lord—Yearly tenancies not created—Landloid 

and tenant . . _ 

Where one party * as claiming a permanent 

right and the other \s es not willing to accept 

that claim at d asserting that the other party 
had no right whatsoever to^ remain in’ posses® 

sion. 

Held : that tbeerant of Msrfatdars receipts 
by the landlord did net create the relationship 
of landlord and yearly tenant between the par¬ 
tis [P 361 C-2 & 361 O 1J 

K. B. Dutt and Bankim Chandra De— 

for Appellants. 

L, N Singh and S • M. 'Mullick 
for Respondent. 

Kulwant Sahay, J.—This is an ap¬ 
peal on behalf of the principal contest¬ 
ing defendar ts aeainst the decree of 
the Subordinate Judge of Hazaribagh, 
dated the 25th June 1921, whereby ho 
decreed the plaintiff’s suit for khas 
possession over certain villages which 
were granted to the ancestors of the^ 
defendants F os. 1 to 5 in istamrari 
mokarrari grant by a predecessor of 

the plaintiff. 

It appears that in the years 1864 to 
1866 Maharaja Ramnath Singh, the 
then proprietor of the Ramgarh Es¬ 
tate granted a large number of vil¬ 
lages in istamrari mokarrari leases to 
several persons. In course of time 
when tiie original grantees began to 
die, a question aro^e between the an¬ 
cestors of the plaintiff, who is the 
present owner of the Ramgarh Estate 
and the heirs or assignees of the ori¬ 
ginal mokarraridars as to the nature 
of the grant. The plaintiff's ances- 
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tors alleged that the grants were 
merely life tenures and were resu 
mable after the death of the original 
grantees, whereas the heirs or the 
assignees of the grantees alleged that 
the grants were permanent, heritable 
and transferable grants and the plain¬ 
tiff’s ancestors had no right of re¬ 
sumption. Some test cases were ins¬ 
tituted and the controversy between 
the parties was finally set at rest by 
a decision of the Calcutta High Court 
in the case of Ram Narayan Singh v. 
Chota Nagpur Banking Association (1) 
wherein it was held that the grants 
did not create an estate of inheri¬ 
tance and were not permanent and 
heritable grants but merely life te¬ 
nures and the plaintiff’s ancestors 
had the right of resumption. There¬ 
after a large number of suits were 
instituted by the Kamgarh Estate 
against the heirs or assignees of the 
original mokarraridars for resumption 
of the grants and several of them 
have come up to this Court in appeal. 
The present suit is one of those re¬ 
sumption suits. In the present case 
the plaintitf’s case as made in the 
plaint was that three villages Lemoia 
Sindurway, and Banderohua were 
granted under a mokarrari istamrari 
lease by Maharaja Ramnath Singh, 
the then owner of the Ramgarh Es¬ 
tate to two persons Tulshi Mahto and 
Lachraan Mahton, under a patta dated 
Chait SucJi 9th, 1922 Sambat (13th Ap¬ 
ril 1865), that both the original gran¬ 
tees were dead and the plaintiff’s 
Tight to re-enter accrued on the death 
of the last surviving grantee, that 
the defendants Nos. 1 to 37, who were 
heirs or assignees of the original 
grantees or either of them or of their 
heirs, continued in possession with 
the assent of the landlord as tenants 
from year to year, but that at the time 
of the preparation of the record of 
the rights they falsely asserted a title 
of permanent istamrari mokarraridars 
and in the settlement papers they 
were recorded as such. Thereupon 
notices to quit were issued on behalf 
of the plaintiff upon the persons in 
possession in September 1915, asking 
them to quit at the expiration of the 
Sambat year 1972. Similar notices 
were again issued in September 1917, 

^(l) [1914] 43 Cal. I. «J. 32l. 
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requiring the persons in possession to 
quit at the expiration of the Sambat 
year 1974. As doubts were entertain¬ 
ed as to the due service of these no¬ 
tices another set of notices were 
issued on the 1st of September, 1919, 
asking the defendants or their prede- 
cessors-in-interest to quit possession 
at the expiration of the Sambat year 
1976 but as the defendants did not 
surrender possession, the plaintiff ins¬ 
tituted the present suit and prayed for 
a decree for khas possession and 
mesne profits. The suit was institu¬ 
ted on 1st April 1920. 

Two sets of written statements 
were filed. One set was filed by the 
defendants Nos. 1 to 3, 11 to 16 and 
19 to 22, and another set by the de¬ 
fendants Nos 6 to 9. Defendants Nos. 

I to 3 and defendant .Vo. 4 who died 
during the pendency of the suit and 
in whose place the defendant No. 5 
was substituted are the heirs of the 
original grantees. Defendants Nos. 

II to 16 and 19 to 22 claim a darmo- 
karrari interest under the defendants 
Nos. 1 to 3 to the extent of 8 annas 
share in Bunderohua and 6 annas in 
Lemoia. Their defence was that the 
village in dispute formed a perma¬ 
nent, heritable and transferable inte¬ 
rest of the original grantees, and that 
after their death the heirs and assig¬ 
nees have been in possession as per¬ 
manent mokarraridars and darmokar- 
raridars , that after the death of the 
original mokarraridars the defendants 
did not take any yearly settlement as 
tenants from the plaintiff or his an¬ 
cestor, that in the Sambat year 1958, 
after the decisiors of one of the test 
cases brought by the Estate against one 
Narsingh Dayal Sahu(2) the defendant 
No.2Narhu Mahto went to the grand¬ 
father of the present plaintiff and 
asked him to grant receipt in his own 
name and in the name of the other 
heirs, but the said Raja having dec¬ 
lined to grant such receipts, the de¬ 
fendants stopped paying the rent, 
and have since been in possession 
without payment of rent and adverse¬ 
ly to the -plaintiff and bis ancestors 
and that, therefore, the suit is barred 
by limitation.. The defendarts Nos. 

6 to 9 set up an ancestral khairat 


(2) [190PJ 30 Oal. 883. 
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plaintiff. They denied their l*abiHty “ “ h eat cage is in the same 

to pay any rent or to «ive up posses- deed in « P in the case re¬ 
gion on the death of the original mo- terms as ta . 

karraridar. V&iious issues were rais¬ 
ed in the Court below and the learned 
Subordinate Judge found all the issue 
against the defendants other than the 
defendants Nos. 6 to 9 and made a de¬ 
cree for khas possession and mesne 
profits against them. As regards 
defendants Nos. « to 9 the Earned 
Subordinate Judge found that they 
were in possession of 481 acres in 
Lemoia under lakheraj grant 
the ancestors of the plaintiff and that 
they could not be ejected and he ac¬ 
cordingly dismissed the suit against 

them. 

The principal defendants have come 
up in appeal to this Court and .the 
principal point argued in their behalr 
is the question of limitation and a 

verse possession. , 

In the plaint the plaintiff alleged 
that the mokarrari grant was made 
by Raja. Raranath Singh but at the 
trial the evidence given was that 
these villages along with other villa¬ 
ges were held under a khorposh grant 
by Rani Hiranath Kumri, who was 
the wife of Raja Ramnath Singh the 
then proprietor of the Ratngarh ins¬ 
tate, and that the mokarrari lease in 
question was granted by Rani Hi r &- 
nath Kumri with the consent of Raja 
Ramnath Singh. The fact, however, 
that the mokarrari grant was made 
by Rani Hiranath Kumri will not af¬ 
fect the decision of the case as the 
parties have accepted the position as 
if the grant had been made by Raja 

Ramnath Singh himself. 

It has not been contended before 
us that the mokarrari grant created 
a permanent and heritable interest in 
the grantees. The finding of the 
learned Subordinate Judge on the Is¬ 
sue No. 1 as to what was the nature of 
the tenure in suit and whether it was 
only a life estate has not been chal¬ 
lenged before us. The learned Sub¬ 
ordinate Judge has found that having 
regard to the decision of the Calcutta 
High Court in the case of Ram Nara - 
yan Singh v. Chuta Nagpur Banking 
Association (1) there can be no ques- 


ferred to above ; and the learned 
counsel for the appellant has accept¬ 
ed the position in this appeal that the 
estate created under the deed was a 
mere life estate in f.v*our of the 
grantees. It has been contended be¬ 
fore us that Lachman Mahton, oneot 
the grantees died in the year 1923. 
Sambat (1866) and Tulsi Mahton 
the surviving grantee died in tne 
year 1940 Sambat (1883), and 
that, therefore, the right of the plain¬ 
tiff to resume accrued upon his own 
allegations on the death of the last 
surviving grantee in the year 19 U 
Sambat , and that since then the defen¬ 
dants have been in adverse possession 
and the plaintiffs claim is barred by 
the Statute of Limitation. On tne 
other hand, it has been argued on be¬ 
half of the plaintiff that after the 
death of the last surviving grantee 
the status of the heirs and assignees 
who continued in possession became 
one of tenants by sufferance but, that, 
as the landlord gave his assent to the 
continuance of the tenancy by receipt 
of rent, the tenancy was converted 
into one from year to year and that 
the plaintiffs right to recover direct 
possession accrued only on the deter¬ 
mination of this yearly tenancy by 
the notice to quit which was given 
for the last time on the 1st of Septem¬ 
ber, 1919, and that the suit having 
been brought on the 1st of April, 1920, 
the claim was not barred by limita¬ 
tion. . . 

In order to determine wbicn of 

these two contentions is correct, it is 
necessary to see what was the legal 
position of the heirs of the original 
grantees after the death of the last 
surviving grantee. The learned Sub¬ 
ordinate Judge has held that they 
were tenants by sufferance or tenants 
from year to year after the determi¬ 
nation of the lease on the death of 
the last surviving grantee. He says 
that taking it for granted that they, 
the heirs, were in the beginning mere 
tenants by sufferance, the question 
for consideration is whether they 
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continued to remain all along in pos¬ 
session as tenants by sufferance. He 

the decision of the Calcutta 
H] g h Court in the case of Ram 

Chandra Singh v. Bhikhambir Singh 
\3) that a tenancy by sufferance 
would not by itself make the posi¬ 
tion of the holder rightful so as to 
prevent limitation from running but 
be says that if the landlord does any¬ 
thing to indicate his assent to the 
continuation of the tenancy that 
would itself : be sufficient to convert 

the tenancy by sufferance into a ten¬ 
ancy from year to year. He then 
finds that such assent of the land¬ 
lord was given in the present case. 
He infers assent from the fact that 
the heirs used to , get marfatdari 
receipts from the Raja for rents paid 
in respect of the disputed villages up 

Jo the year 1951 or 1952 Sambat He 
is £of opinion that the f marfatdari 
receipts amounted to a tacit assent 
on the part of the landlord to the con¬ 
tinuance of the tenancy, and he con¬ 
cludes therefrom that the status of 
the defendants 1 to 5 was by reason 
of the acceptance of rent and grant 
of marfatdari receipts converted into 
that of tenancy from year to year. 
Having found that the defendants 
became yearly tenants on account 'of 
the assent of the landlord, he pro¬ 
ceeded ’to enquire when that yearly 
tenancy was determined and ! he held 
that this tenancy was determined by 
service of the notice to quit in the 
year 1919 and not before that, and 
that the present suit being brought 
within 12 years from that date, no 
question of limitation arose. 

Now, having regard to the circum¬ 
stances of the case I am of opinion 
that the learned Subordinate Judge 
has misconceived the legal position 
of the parties. In order to determine 
the status of the defendants in the 
present case one has to keep in mind 
the previous history of the litigation. 
As was pointed out in the case of 
Ram Narayan Singh v. Chota Nagpur 
Banking Association (1) especially in 
the judgment of Woodroffe, J, there 
has been a long course of litigation 
going on between the Ramgarh estate 
and the heirs or assignees of the 
grantees under the large number of 

(1910J 37 UaU 674=6 J C. 339. a]i , 


mokarrari grant* created by the Raja 
in the year If 64-1865 ; there were 
more than 600 such grants created 
then. One cf the earliest attempts 
made by the Raja to take possession 
of the property granted under one of 
these mokarrari grants was in the 
year j.875 when Raja Ram Narayan 
Singh brought a suit for resumption 
against Amir Khan. This suit was 
dismissed on the ground that the in¬ 
terest cieated by the grant was a 
heritable interest and not a mere life 
estate. The decision of the Subordi¬ 
nate Judge in that case was upheld 
by the High Court in 1877. There 
were various other cases' in which 
sometimes the Court held that the 
estate created by the mokarrari istma- 
rari giants was a life estate, and 
sometimes that such estate was a 
permanent aid heritable (state. In 
1885 the Judicial Committee of the 
Privy Council reviewed all the pre¬ 
vious decisions and held that a mokar - 
ari istamrari grant did not by itself 
denote that the estate granted was an 
estate of inheritance. In was, how¬ 
ever, observed that it could not be 
said that such an estate could not be 
granted unless the words “6a farzon - 
dan” or “naslan bad nastan” or similar 
terms were used. There may be other 
terms, circumstances or conduct 
of parties showing the inten¬ 
tion with sufficu nt certainty that the 
grant was to be perpetual [see Toolshi 
Prashad Singhs. Ramnarain Singh( 4).] 
There were other cases relating to 
similar grants after the decision of 
the Privy Council which it is not 
necessary to state in detail here. It is 
sufficient to mention that in the case 
of Narsingh Dayal Sahu v. Ram Nara¬ 
yan Singh (?) referred to above it was 
held that the lease in the same terms 
as those in the present suit granted 
by Raja Ramnath Singh did not con¬ 
vey a perpetual and hereditary grant. 
Now, this decision of the High Court 
in the case of Narsingh Dayal Sahu 
was given in 1903. The original 
lessees in the. present case had died 
before this date and sui's were being 
brought or were in contemplation by 
the Raja at the time of the death of 
the grantees in the present case to 

(4) 11885] 12 Cal. 117=12 I. A.-205=4 Sii^646 
(P. C.) 
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contest the nature of the grant. The 
Ramgarh estate consistently and 
uniformly held out that the estate 
granted under the istamrari mokarrari 
deeds was only a life estate x to enure 
during the life time of the grantees. 
The heirs of the grantees equally 
consistently insisted that the grants 
were permanent and heritable grants. 

In this state of things the last surviv¬ 
ing grantee in the 'present case died 
and his heirs, the defendants in the 
present case, continued in possession. 
The question as to,what was the status 
of the heirs after the death of the ori¬ 
ginal grantee was not firmly determined 
and vas still a subject of controversy. 

It has been contended cn behalf of 
the plaintiff and the contention has 
been accepted by the Subordinate 
Judge, that the position of the heirs 
was the same as that of a lessee 
holding over after the determination 
of a lease under the provisions of 
S. 116 of the Transfer of Property 
Act. This is an untenable position 
S. 116 does not contemplate the posi¬ 
tion of the heirs oi assignees of the 
original lessee. It contemplates the 
position of the lessee himself after 
the determination of the lease and it 
is only in the case ot the lessee of a 
property who remains in possession 
thereof after the determination of the 
lease granted to him and the lessor 
or his legal representative accepts 
rent from the lessee or under-lessee 
or otherwise assents to his, namely, 
the lessee’s continuing in possession, 
that the lease is in the absence of an 
agreement to the contrary renewed 
from year to year or from month 
ito month according to the purposes 
for which the property is leased. 
S. 116 does not contemplate holding 
over by the heirs of the original les¬ 
see and, therefore, the heirs did not 
by continuing in possession acquire 
the status of a tenant holding over 
after the determination of the lease. 
The learned Subordinate Judge treats 
the position of the heirs as if it was 
the same as that of the lessee’s 
continuing in possession after the 
determination of the lease and that 
therefore after the determination of 
such lease the heirs became tenants 
by sufferance and that such tenancy 
by sufferance could be converted into 


a tenancy from year to year by as¬ 
sent of the landlord. The position m 
the present case is that after the 

death of the original grantee under 

the mokarriari grant the heirs in pos¬ 
session were in possession without 
any right whatsoever, for the in¬ 
terest created by the grant became 
extinct on the death of the last surviv¬ 
ing grantee, and their possession was 
that of trespassers and it was ad¬ 
verse to the landlord. 

Reliance has been placed upon the 
fact that the defendants admit that 
after the death of the original 
grantee they continued to pay rent to 
the landlord an'! the landlord granted 
marfatdari receipts to them. Now, 
such payment of rent by the defen¬ 
dants was in no way inconsistent, 
with their claim of adverse posses-j 
sion. What they were claiming was 
the status of permanent mokairan- 
dars. As such permanent mokarrari- 
dcLrs they were liable to pay rent and 
payment of rent under such circum¬ 
stance would not in any way dero¬ 
gate from their position of being 
in adverse possessicn. The adverse 
possession claimed by the defendants 
was of a limited nature. The posses¬ 
sion was not adverse to the pro- 
piietors absolutely. That adverse 
possession cf limited nature can be 
claimed by a person in possession, is 
recognized in a number of decided 
cases and is settled by authorities. I 
is, therefore, evident that the fact 
of the payment cf rent by the defen¬ 
dants would not in any way affect 
their position of being in possession 

adversely to the landlord. 

Then the fact of the grant of the 
marfatdari receipts by the landlord is 
relied upon. These marfatdari re¬ 
ceipts, as has been stated by the Sub¬ 
ordinate Judge, are receipts granted 
by the landlord in the name of the 
original tenants but stating that the 
rents had been received through the 
defendants. The landlord by accept¬ 
ing the rent and granting these mar- 
fatdari receipts did not give his as¬ 
sent to the holding over by the defen¬ 
dants as yearly-tenants. There can- 
be no relationship of landlord and 
yearly-tenants between the parties in 
the present case, because one party 
was claiming a permanent right and 
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the other was not willing to accept 
that claim and asserting that the 
other party had no right whatsoever 
to remain in possession. Therefore 
there is no question of holding over 
or of the defendants being tenants by 
■sufferance after the death of the 
original grantee, and of such tenancy 
by sufferance being converted into 
tenancy from year to year by assent 
of the landlord. The position merely 
is that of a person in possession 
adversely to the landlord claiming an 
adverse interest of a limited nature, 
namely that of a permanent tenure- 
holder. I am, therefore, of opinion 
that the learned Subordinate Judge 
was wrong in holding that the ques¬ 
tion of limitation did not arise in the 
present case. If the position of the 
defendants was that of persons in 
adverse possession, the claim of the 
plaintiff to recover possession would 
be barred after 12 years under Article 
144 of the Limitation Act. The fact 
that the defendants were claiming 
title of adverse possession is clearly 
alleged in the written-statement. 
Evidence of open assertion of ad¬ 
verse possession to the knowledge of 
the landlord is given in the present 
case. The fact that after the decision 
in the-case of Narsingh Dayal Saliu (2) 
stated above, wherein it was held 
that the mokcjrrari grant created only 
a life estate, the defendants went to 
the Raja at Padma and demanded 
receipts in their own names, and on 
refusal of such receipts being grant¬ 
ed, stopped payment of rent, is clear¬ 
ly an assertion of adverse possession 
of a limited nature. Rents had so 
long been paid hy the defendants in 
the hope that their right as perma¬ 
nent tenure-holders would be declar¬ 
ed or recognized, but once the deci¬ 
sion was given by the Court in the 
case or Narsingh Dayal Sahu the 
tenants wanted a definite accept¬ 
ance by the landlord in the shape of 
grant of receipts in their own names 
and not marfatdari receipts, and this 
having been refused they declined to 
pay rent. There can be no doubt 
that this was a clear assertion of an 
adverse title. Then again there is 
•evidence that after the defendants 
stopped payment of rent the Raja 
made attempts to take direct posses¬ 


sion of the villages and to make 
direct collection of rent from the 
raiyats and, indeed, he succeeded in 
collecting some rent from some of the 
tenants in one of the villages. The 
defendants, however, resisted the 
claim of the Raja and prevented him 
from taking direct possession of the 
villages. This is another clear as¬ 
sertion of adverse possession. Now. 
the right of the Raja to take direct 
possession accrued on the death of the 
last surviving grantee. His right to 
bring an action in ejectment against 
the defendants was extinguished 
after the lapse of years from the 
death of the original grantee. The 
suit having been brought more than 
12 years after such date is clearly 
barred by limitation. The learned 
Subordinate Judge is of opinion that 
the evidence adduced in the case is 
not sufficient to prove an assertion 
of adverse interest. I am unable to 
agree with him and I am of opinion 
that the evidence is sufficient to 
prove such assertion. 


The question raised in this appeal 
is similar to that raised in the case 
of Ram Rachja Singh v. Kumar 
Kamakhya Narain Singh (5) which 
was an appeal by the assignees from 
another mokarraridar under a similar 
istammarari mokarrari grant against 
the present plaintiff, and I agree with 
the decision of my Lord the Acting 
Chief Justice in that case. 


I am, therefore, of opinion that the 
decision of the learned Subordinate 
Judge in so far as he decrees the 
plaintiff’s suit for possession against 
the defendants other than the defen¬ 
dants 6 to 9 must be set aside, and 
the plaintiff’s suit dismissed in toto. 


The appeal therefore must be al¬ 
lowed with costs here and in the 
Court below. 


Jwala Prasad, Ag. C. J.—I agree. 

Appeal allowed. 


(5) 1925 Patna 216 (19J4) P. H. C. C. 313» 
6P.L.T. 12. 
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Appeal No. 264 of 1922, decided on 
4th December, 1924, from Original 
decree from the decision of the O dg. 
Dt. J., Saran, D/-26th August, 1922. 

Probat• and Administration Act (P of 1881) 
a 7 o—‘Attesting witnesses and scribe support- 
tina — Caveator's ca>e resting on suspicion 
Though caveat should be cautiously considered 
great discrimination is necessary. 

Where there is a will propounded, and the 
atteiting witnesiei and the writer of the docu¬ 
ment support it, and where tbeir testimony ■ 
not seriously impaired ia oros«-examination, it 
behoves the Court of Probate, to listen with 
the greatest caution to a cayeator whose case 
rests for the most part on grounds ol ■u‘P lc !°£* 
•On the other hand, this principle should not be 
applied in India without codsiderable (incri¬ 
mination. l p * 364 °- 21 


Hareshwar Prasad —for Appellant. 
Shivanandan Rai —for Respondent. 

Foster, J.— This is an appeal from 
the dismissal by the District Judge of 
Saran of an application for probate 
of what is propounded as the last 
Will and testament of one Raghunath 
Koeri. The property in dispute con¬ 
sists of about 4^ bighas of cultivated 
land with trees standing thereon 
valued by the Collector at Rs. 1,4°0. 
The applicant stated in his petition 
that the testator was his cousin 
agnate and he had no other near rela¬ 
tion and that the testator executed a 
Will on the Hh August 1921 leaving 
all his property to the applicant, and 
died 12 days later. The Will is in 
the simple form which is in vogue in 
the mufassil and need not be quoted 
in detail. The caveator Juthan Koeri 
claims to be the brother of the alleged 
testator's father and so son of the 
testator’s paternal grand-father Man- 
rup Koeri. He alleges that Manrup 
Koeri’s wife’s brother Phakira Koeri, 
his maternal uncle, adopted him and 
left him all his property, consisting 
of some cultivation in village Patti. 
Manrup Koeri’s house, which the 


house, is in village Nautan, ten miles 
from Patti. In this house undoubtedly 
Raghunath Koeri lived, and it u com¬ 
mon ground that he had at the tune of 
£s death and for mmetime before 

neither father nor mother n°r brothers 

but he had one sister Dipia Koina 
who is married. The applicant, as I 
have said, asserts that he is a near 
relative of Raghunath Koeri deceased 

and denies that Juthan, the caTea *° r 
had any relationship with Ragb i- 
nath. On the other hand, Juthan 
asserts that he was his Paternal uncle 

and that the fact that he lives else- 
where, namely, in Patti, is due to his 
having possession of Phakira Koeri 
lands He contends that the document 
propounded is a forgery, the result of 
a conspiracy between certain persons. 
He adds that Raghunath on the date 
of the Will, namely, the 9th Angus 
1921, was a minor and so incapable ot 

making a Will. 

It may be mentioned here that 
Raghunath Koeri had been a certi¬ 
ficated ward under the Guardians and 
Wards Act. His first guardian was 
one Bhimal Mahto who for some 
reason or other was renoved and 
vas succeeded by Anurag Mahto, 
admittedly the uncle of the present 
applicant. There are also certain 
recent occurrences which have to be 
kept iD mind. Anurag Mahto ceased 
to be guardian for some reason or 
other, and on the l5th October 1920 
Raghunath executed a zerpeshgi deed 
in favour of Biran Rai, who is a 
Rajput. Of these Rajputs the appli- 
cant deposes: “They are looking 
after the Plaintiff’s case. They had 
taken farzi documents from Raghu- 
nat. I do not admit the kobalas 
and zerpeshgi executed by him. He 
includes amongst these Rajputs one 
Dasai Rai who came to C mrt as a 
witness on behalf of the caveator, 
and he asserts that Dasai Rai has set 
up Juthan in this case. Now, about 
a month after this zerpeshgi deed, 
namely, on the 20th November 1920, 
Jalesar, the applicant, applied to the 
Court to be appointed guardian of 
Raghunath. On the 10th February 
1921 Raghunath filed an objection in 
Court, purporting to be under his own 
signature, through a pleader whose 
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vakalatnama purports to bear Raghu- 
nath's own signature. In this objec¬ 
tion he took the ground that he had 
already attained majority and that 
Jalesar was a nephew of Anurag, 
R-aghunatb’s previous guardian who 
was removed for neglect of duty or 
dishonesty, and whose object now 
was to use his nephew as his instru¬ 
ment in misappropriating the pro¬ 
perty. On the 2nd July 1921 this 
app>ication of Jalesar Mahto was 
dismissed in default of his appear¬ 
ance. The 9th August 1921 is the 
date of the will and the 21st August 
1921 is the d ite of Raghunath’s death. 
On the 18;h October 1921, we are in¬ 
formed Raghunath’s sister Dipia of 
whom I have spoken executed a deed 
waiving all claims to the property 
of Raghunath ar d acknowledging 
Jalesar to be his legatee under the 
will. On the 7th November 1921 the 
present application was made and the 
caveat was enterec on the 23rd Feb¬ 
ruary 1922. The judgment dismissing 
the application for probate was pas¬ 
sed on the 26th August L922. 

The main points of Juthan’s case 
are that the will is a forgery, that 
Raghunath was a minor at the date 
of will, that he was unconscious for 
15 days before his death, and that he 
was literate and so could have signed 
the will himself instead of by the pen 
of Moti Ahir? and that the applicant, 
Jalesar is in conspiracy with his uncle 
Anurag and othere. So the issues are 
(1) as to the alleged testator's testa¬ 
mentary capacity, and (2) as to the 
authenticity of the will. 

The question whether Raghunath 
was a minor on the 9th August 1921 
can be answered at once. The evidence 
is all in favour of the applicant Jale¬ 
sar, now the Appellant. The caveator 
might have produced copies of the 
proceedings under the Guardians and 
Wards Act in the District Judge’s 
Court, where very probably the Court 
recorded the age of the minor Raghu¬ 
nath. In such circumstances it can¬ 
not be supposed for a moment that 
Raghunath was not sui juris on 
the 9th August 1921. No doubt, in 
this matter as in almost all important 
matters in this case, the evidence 
comes from Moti Ahir the daffadar 
of Nautan. This Moti Ahir produced 


a chaukidar’s memorai dum of births 
and deaths which he says he wrote in 
the course of his duties, and in that 
we see that Raghunath Koeri was 
born in December 1899. So he would 
attain majority on some date in De¬ 
cember 1920. I agree with the learn¬ 
ed District Judge in holding that 
Raghunath was not a minor on the 
date of the execution of will. 

The other question, to as the authen- 
tictiy of the will, is much more diffi¬ 
cult to determine. The attitude taken 
by the learned District Judge can be 
stated briefly. He admits that there 
is the evidence of Moti Ahir to shov 
that on the 15th October 1920 (the 
date of the zerpeshgi to which I have 
referred/, Raghunath Koeri put his 
thumb impression on he Registrar’s 
thumb impression register, a docu¬ 
ment which has been produced from 
proper custody, anc he finds that 
that thumb impression has been pro¬ 
ved to be identical with the thumb 
impression upon the Will. He also 
mentions that the scribe, two of the 
attesting witnesses and Moti Ahir 
who signed Raghunath’s name have 
deposed in support of the claim for 
probate. But he finds this evidence 
untrustworthy in the face of the 
caveator’s case, and holds that the 
Will is not proved to be a genuine 
document. Against this position the 
present appeal has been mainly 
directed. 

I recognise the principle that where 
there is a Will propounded, and attes¬ 
ting witnesses and the writer of the 
document support it, and where their 
testimony is not seriously impaired 
in cross-examination, it behaves 
the Court of Probate to listen with 
the greatest caution to a caveator 
whose case rests for the most part on 
grounds ff suspicion. On the other 
hand, speaking for myself, I should 
never be inclined to apply the princi¬ 
ple in India without considerable 
discriminatioE. If the document 
could have been registered, as was the 
fact here, why vas there no proposal 
to register it, especially when it was 
a document which would effect a de¬ 
flection of the course of inheritance 
and most certainly be challenged? If 
it was to have such important conse¬ 
quences, why, as the learned Judge 
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points out, were the witnesses chosen 
from a limited oirole of friends and 
kinsmen ? If as seems to be proved by 
the obiection and vakalatnfina of the 
10 th February 1921 (of which I have 
spoken above! Ragbutafch could write 
his own name, and if he was not bed¬ 
ridden or seriously ill, whj did he use 
the pen of Moti Ahir and only affix 
his thumb impression? If more than 
one of Raghunath’s authentic thumb 
impressions are, as the Appellant 
alleges, in existence, why was that 
one of the alleged impressions seDct- 
od for production in Court which had 
in its support only Moti Ahir, when 
we know that there is the zirpeshgi 
deed in the custody of strangers ac¬ 
tually interested in the authenticity 
of their document ? 


As to Moti Ahir’s evidence, I wish 
to make a few comments. His deposi¬ 
tion is the bulwark of the Appel¬ 
lant's evidence. He comes to the 
Court to prove four important docu¬ 
ments. There is the chaukidar’s 
memorandum of births and deaths of 
whioh I have spoken. There is his 
signature on the thumb impression 
register obtained from the record 
room; he is the only witness who can 
depose to any Dersonal knowledge in 
this matter. He says that in his pre¬ 
sence Raghunath affixed this thumb 
impression in tiis register in the 
Registration Office at the time when 
the zerpeshgi deed of 15ffi Qctobar 
1920 wis being registered and he him¬ 
self signel below the thumb impres¬ 
sion and also identified Raghunath to 
the Registrar. Then, looking at the 
Will, we find that it purports to be 
signed by Raghunath M ahto by the 
pen of Moti Ahir. Lastly the deed 
of relinquishment as it i3 called, of 
Raghunath’s sister Dipia is cohered 
with signatures of Moti Ahir. Dipia 
herself and the two witnesses of the 
document, who have not been called, 
signed by the pen of Moti Ahir at the 
time of the execution of the deed, and 
Dipia again, at the Registration 
Office signed by the pen of Vl )ti Ahir 
who also formilly ideotiiod her and 
signed his nam3 as identifier. It is 
noticeable that the scriba of this 
document is tho sam a.3 the scribe of 
the Will and wuarea3 the scribe’s 
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deposition is full of information as to 
the mode of execution of the Will, 
when he was asked about the^ deed of 
relinquishment he states: I do not 
remember any letdavi deed executed 
by Dipia in favour of Ganeshi VI ah to 
and written by him. It is dated 18th 
October 1921. I do not remember 
how the signature of the executant 
was made. I do not remember at 
what time I scribed the said ladavi 
deed.” So Moti Ahir is a very impor¬ 
tant witness. He admits that Raghu¬ 
nath, though he had dysentery, could 
move about on the day when he exe¬ 
cuted the Will. He states that the 
Will was written at the applicant* 
door. He was passing by that way 
when he was called and sat down. It 
is an unusual occurrence to find one 
person taking so large a part in all 
the important documents, in the 
chaukidari memorandum 25 years 
ago, in the thumb impression register 
nearly 21 years la*er, at the Registra¬ 
tion Office, in the Will execute! at 
Nautan and in the deed of relinquish¬ 
ment bo f h at the place of execution 
and at the Registry Office three miles 
away. 


Moreover there is a very forcible 
argument which seems to have pre¬ 
vailed with th9 learned District Judge. 
The facts p-oved suggest a strong 
doubt whether the whole story of the 
Apoellant is true. We are told that 
in October 1910 Raghunath, probably 
then a minor, executed a zerp?shgi 
deed in favour of one Biran Rai (the 
deed that has not been produced to 
prove the thumb impression of 
Raghunath and to orove that he was 
illiterate; I have discussed this 
already). The applicant Jalesar stig¬ 
matised this docu nent as farzi , no¬ 
minal. We know that a month a^ter 
the registration of this zerpeshgi deed 
Jalesar applied to the District Judge 
to be appointed guardian of Raghu¬ 
nath, and that Raghunath himself 
went into Court and entered objection 
under his own signamra, protesting 
that he was sui juris and that Jalesar 
Mahto was set up by Jalesar’s uncle 
Anurag Mahto, the discharged guar¬ 
dian. Weknov that this objection 
was successful in the ec pirte deci¬ 
sion of July 1931, thourh of 
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the success was probably due to 
Jalesar’s abstention. Jale ar tells us 
that Raghunath had dysentery and 
was nursed by him. After he had nurs¬ 
ed him for a month at (Jalesar's) house 
Raglunath announced that as Jalesar 
had attended him in his illness he 
would execute a Will in his favour. 
He executed the Will within four or 
five days. The general evidence shows 
that when this young man of 21 years 
executed a Will he was able to move 
about the house, a fact which in¬ 
dicates that he wat not probably 
apprehensive of an early death. In 
connection with Raghunath’s last 
illness, Juthan’s account is that he 
came ever to Nautan and attended 
Raghunath at the ancestral house. 
But unfortunately neither side has 
produced any baid or village doctor. 
Now, we know that in February 1921 
Raghunath regarded Jalesar and his 
uncle Anurag as persons having 
designs upon his property and we are 
asked to believe that six months later 
he had so changed his mind that when 
suffering from what after all is not 
an uncommon ailment he executed 
his last Will and te: tam*nt bequea¬ 
thing all hi& property to Jalesar. It 
is surprising therefore that in the 
whoie record we find no specific 
account of a reconciliation between 
these two men ; the matter remains a 
mystery. It appears to me that 
Juthan Koeri, the caveator has pro¬ 
duced acceptable evidence to prove 
that he is in fact Raghunath’s father’s 
brother. Jalesar has not only not 
mentioned any reconciliation between 
himself and Raghunath, but he has 
not stated, what is an important 
thing in India, who applied the fire 
at the cremation of Raghunath. He 
denies that Juthan came to Nautan. 
On his part Juthan has deposed that 
it was he whe applied the fire. Whe¬ 
ther Juthan is entitled to the property 
of Raghunath as the nearest male 
agnate, or whether his claim would be 
affected by his relation with Phakira, 
is not the present question. But this 
evidence as to the cremation is quite 
uncontradicted, and in my opinion 
highly significant. Then we see 
within two months after the death of 
Raghunath, Jalesar obtained from 
Raghunath’s sister Dipia the deed of 


relinquishment and three weeks later 
applied in the District judge’s Court 
for probate. 

The suggestion on the part of the 
caveator is that the proved facts fit in 
much more easily with his account of 
fraudulent attempt to seize the pro¬ 
perty of an unfortunate youth than, 
with a bequest made out of gratitude 
and affection to a person who has not 
shown in detail how he is relatec to 
Raghunath, and who erstwhile was 
Raghunath’s adversary in the Court. 

The evidence-in-chief and cross- 
examination is unsatisfactory in 
that it has never gone below the 
surface. In the result numerous ques 
tions that suggest themselves must 
remain unanswered. Tnis increases 
our responsibility. But the District 
Judge who decided the case is an 
Indian gentleman of considerable ex¬ 
perience. He finds that it is extreme¬ 
ly doubtful whether riaghunath would 
have ever executed such a Will, and 
he considers the circumstances extre¬ 
mely suspicious. He sums up his 
position as fo)lows: —“The non-regis¬ 
tration of the Will and i'.s not being 
signed by Raghunath though literate 
and the fact that Raghunaih strenu¬ 
ously objected to Jalusar being guar¬ 
dian as he thought Jalesar would 
misappropriate his property and the 
fact that the objector is a close re¬ 
lation to the deceased and there is no 
ground for giving the property to 
Jalesar in preference to him, all go to 
show that the Will propounded is an 
extremely suspicious document and 
it is not likely that Raghunath did 
execute it.” It seems that the learn¬ 
ed District Judge does rot believe the 
attesting witnesses and the scribe 
called on the applicant’s aide. II 
they had impressed him by their 
demeanour he would not perhaps have 
put them aside without examining 
their evidence. This is a matter 
which must assuredly be taken into 
account, when, as in the present case 
both parties have succeeded in tie 
course of their arguments in this 
Court in casting doubts up in the case 
propounded by the Opposite Party. 

In my opinion the Appellant Jalesar 
Koeri has not shown sufficient ground 
for our interference with the District 
Judge’s decision. 
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I would dismiss the appeal. The 
hearing fee to be assessed as in ordi¬ 
nary first appeals. 

Dawson-Miller, C. J. I agree. 

.1 ppcal dismissed . 
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(Shaikh) Ali Hussain— Appellant. 

V. 

Faguni Rai and others Respon¬ 
dents. 

Second Appeal No. 1089 of 1923, 
Decided on 8th December 1924. from a 
decision of the Dt. J., Darbbanga, 1)1- 

4th May, 1923. 

(a) Decree—Setting aside — Minor sued-De- 

cree mast be set aside. 

Where the Lower Court found at a fact that 
the plaintiff was a minor at the date of the in¬ 
stitution of the previous auii. 

Held, that the High Court had no alternative 
but to give a declaration to the effect that the 
decree was a nullity so far as the plaintiff was 
concerned, whether or nut as a fact tlie plain¬ 
tiff hai any interest in the prorerty.[r 3b7 O 

(b) Civil P. C. S . 100 -Quettion of uarty's 
minority cannot be re-investigate l. 

It is not open ti the High Court in second 
appeal to investigate the ground upon which 
the lower appellate Court had come to a conclu¬ 
sion on a question as to whether a certain 
person was a minor at the date of a suit. 

[P 3B8, ^ 1| 

Hasan Imam and S. K. Mitter for 

Appellant. 

Muran Prashad-fov Respondent. 

Judgment— This appeal arises out of 
a suit instituted by the appellant for 
setting aside a dtcree obtained against 
him and certain other persons by the 
defendants first parcy. Two questions 
were raised: first, that the decree was 
& fraudulent cecree and secondly, 
that the plaintiff was a minor at the 
date af the institution of the suit, 
although he was sued as a major. The 
first Court dismissed the suit altoge¬ 
ther holding that the plaintiff was 
not a minor at the time when the pre¬ 
vious suit was instituted. On the other 
question the first Court decided in 
favour cf the defendants first party. 
On appeal the Lower Appellate Court 
agreed with the Munsitf in holding 
that no fraud had been proved. In 
regard to the other question, namely. 
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whether the plaintiff was a minor at 
the time of the institution of the pre- 
vious suit, he differed from the Mun- 
siff He has come to the conclusion 
that the plaintiff was minor at the 
date of the institution of the previous 
suit and he has he'd that the decree 
is a nullity so for as he is concerned. 
But having come to that conclusion 
he has investigated the title of the- 
plaintiff to the property in dispute 
and as a result of this investigation 
he says that the plaintiff has no in¬ 
terest in the property and that there¬ 
fore “so far as the d-> 3 ree affects the 
property, the plaintiff has nothing to 
complain and so the decree to this ex¬ 
tent must stand valid. L differ from 
the learned District Judge on this 
point. V/hether the plaintiff has an 
interest in the property was not a 
matter for him to consider in this 
suit. The defendant first party sued 
the plaintiff as having interest in the 
property and that matter is concluded 
so far as this litigation is concerned , 
and in any event up Dn the finding of 
the learned Judge that the plaintiff 
was minor at the date of the institu¬ 
tion of the previous suit, he had no 
option but to give a declaration to the 
plaintiff that the decree was a nullity 
90 far as he was concerned. Mr. 
Murari Prasad appearing on behalf of 
the opposite party says that this is t 
what the learned District Jud^e^ has 
substantially done. Well, it this is 
what he has done? then there can he 
no objection to my putting it in pro¬ 
per form, so that no controversy can 
arise in future. I held that the decree 
is a nullity so far as the plaintiff is 
concerned and that the plaintiff is 
entitled to a declaration to that effect. 
Mr. Hasan Imam contends that I 
ought to set aside the entire decree as 
the interest of the plaintiff is joint 
with the defendants second party who 
apparently were the defendants in the 
previous suit. I am clearly of opinion 
that this contention should fail. Whe¬ 
ther the plaintiff has any interest or 
not I do not know. But in any case, 
so far as he is concerned, the decree 
is a nullity and I am not prepared to 
say that the decree is not perfectly 
good as against the defendants second 
party. What the eflect of the decree 
will be upon the defendants second 
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party I am not prepared to say at the 
present moment. But in any case 
'the plaintiff is entitled to the declara¬ 
tion that the decree is a nullity as 
against him and that it has no opera¬ 
tion so far as he is concerned. 

Mr. Murari Prastd contends before 
me that the learned Judge’s finding 
that the plaintiff was a minor at the 
date of the institution of the suit 
ought to be set aside. The question is 
a pure question of fact and I am not 
prepared to admit that it is open to 
me to investigate the ground upon 
which the learned Judge has some to 
that conclusion. The appeal succeeds 
to the extent I have indicated. There 
will be no order as to costs. Tne cross- 
objection is dismissed. 
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Das and Ross, j J. 

Sheikh Abdul Gant—Petitioner. 

v. 

Si to Singh and others —Opp. Party. 

Civil Review No. 9 of 1924, Decided 
on alet October, 1924. 

Civil P. C .. O, 47 R 1— Mes'ie profit •? claim¬ 
ed—No evidence adduced by either pvrtxj—Claim 
dismissed—Review of dismissal was refused is no 
ground f or review. 

Where the question was as to the amount 
of mes n e profits for a certain year to be 
awarded to the plaintiff and the Court 
dismissed the claim as there was no evidence 
adduced by either party on the point, and 
where in a petit on for review of tne deci¬ 
sion, it was contended that as the opposite 
party was admictelly in po's^ssion. the 
burden of proving the value of the crops was 
on them and that the Court made an error of 
law in dec di^g as it did. 

Held: thit the q lest'on as to whether the 
deoi ion was r got or wrong might be a mat¬ 
ter for argument, bat there wai not any mis¬ 
take or error apparent on the face of the 
record within the meaning of O. 47, R. 1. 

Sultan Ahmed and Niamatullah — 
for Petitioner. 

Shive^hwar Dayal and Jagernath 
Prasad —for Opposite Party. 

Ross, J.—The first question that 
arises on this application for review 
of judgment is the amount of Court 
fee payable on the application. The 
contention of the learned Counsel 
for the petitioner is that in the ori¬ 
ginal suit there were two several 
causes of action, one relating to pos¬ 
session of the land and the other to 
mesne profits. In my opinion the 
causes of action were not separate. 
The suit was a suit for possession of 
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land and mesne profits to which the 
plaintiff was entitled by reason of 
dispossession. Then it is contended 
that the appeal was in substance 
directed against the decree for meane 
profits only. I am unable to accept 
this view. The .whole decree was ap¬ 
pealed against ; and, although the 
appellant having seen the weakness 
of the case on the question of pos¬ 
session did not argue with any vigour 
on this part of the case, still this 
was part of the appeal as much as the 
question of mesne profits. In my 
opinion, therefore, there is no reason 
for not enforcing the plain terms of 
Article 5 of Sch. 1 to the Court 
Fees Act, 1870, which require that 
in an application for review of judg¬ 
ment presented before the ninetieth 
day from the date of the decree, as 
in the present case, the fee payable 
is one half the fee leviable on the 
plaint or the memorandum of appeal. 

I therefore accept the stamp report 
made in this case. 

The principal question is whether 
this application ( for review falls 
within that portion of Order 47 
Rule 1 which < providesi for cases 
where there is some mistake or error 
apparent on the face of the record or 
any other sufficient reason. Now in 
Chhaju Ram v. Neki (L) the Judicial 
Co nmittee have laid it down that the 
words, “any other sufficient reason.” 
in Order 47 Rule 1 mean sufficient 
reason of a kind analogous to those 
specified imrnediatelv before. The 
real question therefore is whether 
there is some mistake or error ap¬ 
parent on the face of the record. Tne 
question was as to the amount of 
mesne profits to be awarded for the 
year 1327. The learned Subordinate 
Juige had observe! in his jilgnent 
that the parties had nob adduced any 
evidence, but as cash security 
amounting to Rs. 3,003 had been 
furnished, he adopted this as the 
basis of his julgmant. It was point¬ 
ed out by this Court for the reasons 
given in the ju Igmsnt that the figure 
Rs. 3,003 afforded no criterion for the 
amount of dn for the 

1924 P J. 11 j — ■} uda. 777 j 7 v' 
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year 1327 ; and as there was no evi¬ 
dence on the point the claim was 
dismissed. It is now arcrued that as 
,the opposite party was admittedly in 
possession, the burden of proving the 
[value of the crops was on them and 
that this Court made an error of law 
jin deciding as it did. Whether the 
decision was right or wrong may be 
a matter for argument, but it does 
not seem to me that there is any 
[mistake or error apparent on the 
face of the record within the mean¬ 
ing of these words as they are used 
in Order 47, Rule 1. Tfc does not 
seem to me that on a mere reading 
of the judgment it could b9 said that 
there was such error or mistake. It 
may bo that as the result of certain 
decisions a different conclusion might 
have been arrived at, but such a 
conclusion does not seem to have 
been inevitable or to be apparent on 
the face of the record. 

I would therefore dismiss this ap¬ 
plication with costs. Hearing fee 
three gold mohurs. 

Das, J.—I agree. 

Application dismissed . 
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death cannot be legally presumed, his pleader 
can, under R. 11 *2) file an application for 
execution and dopoiit any money that may 
ba7e been ordered to be paid by the decree- 
holder though no parson can legally be substi¬ 
tuted for the deoree-holder uatil his death 
can legally be presumed. [P 372 0 1] 

0 I « 

* * (c) Practice—Unexplained disappear * 
ance of party — Deith may be presumed upon 
affiiavit if circumstances justify — Or t some 
one should be aponiitei to look after the 
vanished party's affairs till his return or till 
death can be legally presumed. 

Where one has to face an unexplained dis¬ 
appearance of a parson about whosa death 
nothing is known, there are two possible alter¬ 
native courses which might be utilised. One 
might be that if the circumstanoes ware pucb 
as would justify a prudent person in ootning 
to the conclusion that death was extremely 
probable an application might be mide to the 
proper Court upon affidavit showing the oir- 
cum*taoces aud asking leave to presume the 
death ; or, in the alternative, if the Court did 
not think that the evidence produced before it 
was sudicieit upon which it could prudently 
be sai i that death could be presume i, then in 
such oases the Court could and should appoint 
some o 9 rsoo to look after the affairs of the 
individual who hal disappeared until his 
return or until his death cao prooerly be 
presumed [P 372 C 1 & 2] 

Na-esh Chan Ira Si aha for Rai Tri - 
bhuanmth Sihii —for Appellant. 
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BQCKNILL AND R03S, JJ. 

(Laid) Gnbind Prasad —Decree-hol¬ 
der—Appellant. 

v. 

(Lola) Jugdip Sahay —Judgment- 
debtor —Res pondent. 

Appeal No. 149 of 1924, Decided on 
23rd December 1924, frera Appellate 
Decree, agiinst an order of the Dc., 
J., Dnrbhanga, D/- 8th April 19 24. 

* 4r(a) Limitation Act, 8. 14 —Decree declar¬ 
ing pi lint iff entitled to certa'n relief if he paid 
certain sun within certain time — Aopeal— 
Time for payment runs from aopellate decree. 

*Whe-e the pliiatiff wai glvei a deoras by 
which it was ordo-ai tbit on his paying 
certain turn within a certain date the defeni- 
ant was to execute a ooivevaue of oertaio 
property to him ail where the matter went 
up in appeal andseooil apoeal. 

Held : that the ti ue for the payment of the 
amount by the plaintiff should be calculated 
only from the date of the deoree passed in 
the second appeal. 39 Bom. 175 Foll.[P 371 0 21 

. f ^ °. inil P - O- 2t R- it W—Decree- 
holder * disanoearance—Nnthing known as to 
d&dth—Pleader can apply . 

Whpre a decree-holder disappears but his 

• 4 , • | • # *s'w- 

1925 P/47 & 48 


P. C. Rai and Jamk Krshore —for 
Respondent. 

Bucknill, J.—This was an appeal 
from an order of the District Judge of 
Durbhanga, dated the 8Gh of April 
last, by which he confirmed an order 
of the Muisif of Samastipur, dated 
the 19th of January last. The cir¬ 
cumstances under which this matter 
come3 before this Court are undoubt¬ 
edly far from simple and indeed 
peculiar. It would seem that many 
years ago (it is said in L900) a pro¬ 
perty was purchased by the Appellant 
here in the name of the judgment- 
debtor who is here toe Respondent. 

In 1918 a deed, dated the 7th of May, 
which was regarded by the Appellant 
as a deel of relinquishment by the 
judgment-debtor of whatever, if any, 
interest he had in this land, was 
executed by the judgment-debtor 
in favour of the decree-holder. 
The judgment-debtor, however, de¬ 
clined to hand over this document 
to the decree-holder and in con¬ 
sequence on the 9th of December 1918 
the decree-holder brought a suit 
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against the judgment-debtor for the 
usual declarations and for the deli¬ 
very up of the document. On the 
10th of September 1919 the suit was 
decreed by the Munsif but, on appeal 
to the District Judge, the District 
Judge on the 19th of April 1920 modi¬ 
fied the decree of the Munsif and 
being of the opinion that the docu¬ 
ment was not a deed of relinquish¬ 
ment but was one really of sale, or¬ 
dered that if the decree-holder paid 
Rs. 250 to the judgment-debtor with¬ 
in two months from the date of his 
(the District Judge’s) order, he (the 
decree-holder) was to obtain a proper 
conveyance to himself of the pro¬ 
perty. From this judgment the Ap¬ 
pellant appealed to this Court. My 
learned colleague who heard the ap¬ 
peal dismissed the appeal on the 21st 
of March 1922. A Letters Patent ap¬ 
peal followed which was dismissed on 
the 15th of May of the same year. 

Now up to this point the only ques¬ 
tion which would have arisen in this 
matter is with regard to limitation. 
But at this stage took place a curious 
occurrence which has somewhat com¬ 
plicated the position and added to it 
another matter for argument and 
consideration. This circumstance was 

that, on the 27th of May 1922, the 
Appellant is said to have disappeared. 
It is not known where he actually is, 
if indeed, he is still alive. He is said 
to have been at that date a man of 
about seventy yeais of age, to have 
been in a train-coining from Barh, 
about 3c miles from Patna, to this 
city and not to have been seen since 
then. Now on the 12th of July 1922, 
that is, it will be observed, within 
two months from the date when this 
Couit dismissed the appeal which had 
been presented to it under the Letters 
Patent, a pleader deposited in the 
Court of the Munsif the sum of 
Rs. 250 purporting to act on behalf of 
the decree-holder’s son who was an 
adult. Objection, however, was taken 
to this deposit on the ground that the 
son had no locus standi to be substi¬ 
tuted for or to take the place of his 
father in the proceedings as there 
was no presumption in law that the 
father was in fact dead, although :fc 
was known that he had disappeared. 
The objection succeeded before the 


Munsif and an appeal to the District 
Judge was dismissed by the District 
Judge on the 2Lst December 1922. 
From the decision of the District 
Judge there was again an appeal to 
this Court which came before Mri 
Justice Mullick and myself and was 
unsuccessful, this Court dismissing 
the appeal on the 2nd of July 1923. 

Now no steps appear to hive 
been taken to persuade any Court 
that the Appellant was really dead! 
It is said, and I have no doubt, cor- 
rectly, that no evidence was forth¬ 
coming at all as to whether he was 
or was not alive and in view of S. 108 
of the Evidence Act, it is perhaps 
somewhat difficult to see how any 
Court could, in the absence of any 
evidence, have presumed at that date 
that the dc cree-holder was no longer 
alive. However, the next step which 
took place was that on the 31**t ofi 
August an application for execution 
of his decree was made by a pleader 
on behalf of the decree-holder (not, it 
will be observed, on behalf of his son)' 
purporting to act under the provi¬ 
sions of sub S. (2), R. 11 of Or. 21 of 
the Civil Procedure Code. On the 1st' 
of September 1923 the Rs. 250 was 
again paid into Court by a pleader on 
behalf of the decree-holder. Again 
there was an objection and the appli¬ 
cation was on the 19th of November 
last refused by the Munsif. An ap¬ 
peal was preferred to the District 
Judge who, on the 8th of April, up¬ 
held the Munsif’s decision holding 
that on two grounds the application 
could not be admitted : firstly, because 
he was of the opinion that the 
pleader had no locus standi and 
secondly, on the ground that the 
amount was paid in too late. 

I think that it will be convenient if 
I take the question of limitation first. 
It will be observed that in the first 
instance the sum was paid in on be¬ 
half of the decree-holder by his son 
within two months from the date 
when the Letters Patent appeal had 
been dismissed by the Court. It is 
urged on behalf of the Responden 
here that the date from which the two 
months ran is not the date when the 
Letters Patent appeal was dismissed 
but the date of the District Judge s 
judgment. He points out that there 
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are undoubtedly certain case? which 

aTe in his favour. The one upon 
which he principally relies is the case 
of Ramasvoami Kone v. Sundara Kone 
(1). It certainly somewhat supports 
the Respondent’s contention. In that 
tease the decree of the lower Court 
provided that on the Plaintiff paying 
into Court the balance of consider* 
ation Rs. 10 within a month from the 
date of the order, the Defendant 
should execute a sale deed in the 
Plaintiff’s favour of the land i.n suit. 
The money was not paid within the 
month and the Defendant preferred 
an appeal but after the expiry of the 
month. The Appellate Court simply 
confirmed the decree of the lower 
Court and dismissed the appeal. With¬ 
in a month of the Appellate decree 
the Plaintiff did deposit Rs. 10 and 
applied for execution of his decree. 
It was held that he was not entitled 
to execute the decree as he had not 
made the payment within the time 
fixed by the original decree and that 
the Appellate Court could not under 
the circumstances have held other¬ 
wise or have enlarged the time fixed 
by the original Court. Now although 
that decision appears to lend some 
colour to the contention which has 
been put forward by the Plaintiff, yet 
the latest and the best authority, 
which is based upon the Privy Coun¬ 
cil decision in Bhup Indar Bahai ur v. 
Bijai Bahadur (2) is the decision of 
the Bombay High Court given in 1914 
in the case of Satwjji Balujirao Desk - 
mukh v. Sakha rial Atmaramshet (3). 
In that case the Plaintiff brought a 
suit to racover possession of property 
as purchaser. The first Court having 
dismissed tae suit, the Appellate 
Court, on the Plaintiff’s appeal, pass¬ 
ed a decree directing that the Plain¬ 
tiff could recover possession on pay¬ 
ment of a certain sum within six 
months from the date of his decree 
and that if the plaintiff failed to pay 
this sum within such period, he 
should forfeit his right to recover 
possession. An appeal was preferred 
to the High Court. The High Court 

(1) [1907] 31 Mad. 28 = 17 495 = 3 

M.L.T., 26. 

(2) 11900] 23 All. 152 = 27 I.A., 209 = 2 Bom. 

L.R., 978 = 5 C.W.N , 52. (P.C.) 

(3) [19141 39 Bom. 175 = 26 I.O., 754 = 16 

Bom.L.R., 778. 


confirmed the decree and within six 
months from the High Court’s decree- 
the Plaintiff deposited in Court the 
amount payable by him and applied 
for execution. It was contended that 
he could not do so, because he should 
have paid the money within six 
months from the date of the order of- 
the lower Appellate Court. Both the 
lower Courts upheld this objection 
but, on appeal to the High Court, it 
was held (reversing their decision) 
that the time for executing a decree 
for possession ran from the date 
of the High Court’s decree con¬ 
firming a decree of the lower Court. 
This case appears to me to be in 
point here. I am content to rest 
on that authority although numerous 
subsidiary authorities both for and 
against this argument have been put 
before us. It seems to me that in this 
case, in the first place, on the analogy 
of S. 14 of the Limitation Act of 1908, 
we see that the Plaintiff has been 
endeavouring throughout to try and 
obtain what he believed to be his 
rights. The first payment into Court 
was made really on behalf of the 
decree-holder, though coupled, it is 
true, with the desire that the son 
should be substituted in the litigation 
for him. This was certainly paid in 
within two months from the date of 
the dismissal of the Letters Patent 
appeal. The first endeavour was met 
with objection and was carried from 
Court to Court, the Plaintiff through¬ 
out fighting for what he conceived to 
be his proper remedy. The second 
application was lodged before the 
expiration of two months from the 
decree of this Court of the 2nd of July 
1923 in which this Court held that the 
sum could not be deposited on behalf 
of the decree-holder’s son, that is to 
say, that the son could not be substi¬ 
tuted for the father who had disap¬ 
peared owing to the fact that there 
was no presumption of death. I 
think that in such circumstances it 
cannot be said that there have been 
any laches of any kind on behalf of 
the Appellant and that the decision ofj 
the lower Court on that ground must 1 
be reversed. 

There then arises the question of. 
locus standi . Now this Court has I 
already held that it was impossible ; 
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for the son of the ^decree-holder to be 
legally substituted in the place of his 
father whilst in law the father was 
still alive. I have already explained 
that no steps were taken with a view 
to obtaining the presumption of the 
decree-holder’s death being legally 
ratified, and there can be no doubt 
that the difficulty does arise that no 
person can legally be substituted for 
the decree-holder until his death is 
presumed. At the same time it is not 
possible for the objector to have the 
argument both ways in his favour, 
and, if the decree-holder’s death can¬ 
not be yet legally presumed, he is still 
civilly alive and, in these circumstan¬ 
ces, there seems no reason whatever 
why under sub S. (2), r. 11 of Or. 21 of 
the Civil Procedure Code the pleader 
should not file an application for exe¬ 
cution and deposit the money on 
behalf of this decree-holder who is in 
law still alive. The application may 
be and is signed and verified in this 
case by the son of the decree-holder 
who is thoroughly acquainted with 
the facts of the whole of the case. 
Although, therefore, I am quite in 
agreement with the argument of the 
learned vakil who has appeared for the 
Respondent that it is impossible for 
the son or any one else to be legally- 
substituted in the proceedings for the 
decree-holder (which is an argument 
which is based upon what was said by 
my learned colleague when he dis¬ 
missed the first appeal in this Court), 
yet I am unable to see that it can be 
suggested seriously that if the law 
does not regard the Appellant as dead 
it must not regard him as alive or 
his affairs are not still subject to the 
ordinary rules of the Civil Procedure 
Code. I think therefore on this 
ground also that the decision of the 
lower Courts must be reversed and 
the appeal must be allowed. 

There is one word which I should 
like to say in conclusion and that is 
that it has been represented that there 
is some serious difficulty in knowing 
what should be done under such pecu¬ 
liar circumstances as these where one 
has to face an unexplained disappear¬ 
ance of a person about whose death 
nothing is known. It seems to me 
•ihat there are two possible alternative 
courses which might be utilised. One 
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might be that if the circumstances 
were such as would justify a prudent 
person in coming to the conclusion 
that death was extremely probable, an 
application might be made to the pro¬ 
per Court upon affidavit showing the 
circumstances and asking leave to 
presume the death ; or, in the alter¬ 
native, if the Court did not think that 
the evidence produced before it was 
sufficient up an which it could prudent¬ 
ly be said that death could be pre¬ 
sumed, then in such cases the Court 
could a*nd should appoint some person 
to look after the affairs of the indivi¬ 
dual who had disappeared until his 
return or until his death can properly 
be presumed. These two courses— 
and I have known both adopted—seem 
to me to be remedies for or rather 
solutions of the very practical difficul¬ 
ty which has arisen in this case. 

The appeal therefore will be allowed 
with costs in both the Courts. The 
case will now go back to the Munsif 
to be dealt with according to law. 

Ross, J.—I agree. 

Appeal allowed. 
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Das and adami, JJ- • 

Ragliunandan Prashad Singh —Peti¬ 
tioner. 

v. 

Bhagwat Sahay and others — Oppo¬ 
site Party. 

Civil Rev. No. 199 of 1924, Decided 
on 11th December, 1924, against an 
order of the Sub. J.,.Monghyr, D/- 9fch 
May 1924. 

(a) Civil P . C.i S. 60 — Decree assigned — 
Subsequent attachment of decree—Attachment 
is wrong unless assignment is not bona fide. 

Money deposited under decree to the credit 
of decree-holder, who has already ai*igned hi* 
interest in the decree, cannot be attached by 
hi* creditor* unles* the tran*fer is proved to 
be not bona fide. (1912) M.W.N. 176 di*«. 

[P.374,0.1] 

( b ) Civil P. C ., S. 115 — Subordinate Judge 
deciding a question following a ruling of 
another High Court—High Court taking dif¬ 
ferent view—No revision lies. 

Where the Subord nate Judge decided a 
que«tion following a decision of the Madra* 
High Court which was directly in point, the 
Patna High Court refused to interfere in revi¬ 
sion although it would have taken a difterent 
view on that point. [P. 374, C. 1] 

S . M. Mullick and Janak Kishore 
for Petitioner. 

Naresh Chandra Sinha and Atul 
Krishna Roy —for Opposite Party. 
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the assignee has presented this appli¬ 
cation in this Court as against the 

the learned Subordinate 
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Das, J.—The material facts are 
these. On the 14th April 1909, Tikait 

Chandi Pershad obtained a decree tor 
recovery of possession of a property 
and also for the ascertainment ot 
mesne profits against the Maharaja of 
Gidhaur. On the 14th September 
1920, a decree was passed by the 
Court below for nearly a lakh of 
rupees as mesne profits against the 
Maharaja of Gidhaur. On the 2nd 
October 1920, the decree-holder as¬ 
signed his decree to the Petitioner. 
Thereafter the Petitioner applied to 
have his name substituted in the re¬ 
cord of the suit in the place of Tikait 
Chandi Pershad. The first Court re¬ 
fused the application on the ground 
that the Maharaja of Gidhaur had ap¬ 
pealed against the decree of the 14th 
September 1920, to this Court. This 
Court added the Petitioner as a party 
Respondent to the appeal. On the 4th 
June 1923, the High Court practically 
dismissed the appeal of the Maharaja 
of Gidhaur against the decree of the 
14th September 1920. On the 16th 
April 1924, the Maharaja of Gidhaur 
deposited the decretal amount of Rs* 
71,122 to the credit of Tikait Chandi 
Pershad. The Opposite Party repre¬ 
sented by Mr. Naresh Chandra Sinha 

and Mr. Atul Krishna Ray attached 
the decree obtained by Tikait Chandi 
Pershad as against the Maharaja of 
Gidhaur on the 7th October 1920, on 
the 9th October 1920, and on the 5th 
July 1923, and the question now 
arises whether the Petitioner as the 
assignee is entitled to an order giving 
him liberty to withdraw the sum of 

Rs. 71,122 from Court. 

The attaching creditors have ob¬ 
tained decrees against Tikait Chandi 
Pershad and they claim 'that by vir¬ 
tue of the decree of this Court, direct¬ 
ing the Maharaja of Gidhaur to pay 
a definite sum of money to Tikait 
Chandi Pershad, they are entitled to 
attach the interest of Tikait Chandi 
Pershad in the decree given to him by 
this Court. 

The learned Subordinate Judge 
relying upon a decision of the Madras 
High Court in V. Thiruvengadam 
Pillai v. Doridla Subbiah (1) had dis¬ 
allowed the claim of the assignee and 

(1) [1912] 11 M,L,T. 144 = 13 I.O. 659 = (1912) 
M.W.N. 176. 


order of 

Judge. , 

In my opinion, the order of the 

learned Subordinate Judge is errone¬ 
ous. I am informed that it is the case 
of the Opposite Party that the assign¬ 
ment in favour of the Petitioner was 
not a bona fide assignment but that it 
was intended to defeat the rights 
of the creditors ef Tikait Chandi P®r- 

shad. -- \ 

Now this matter has not been gone* 
into by the learned Subordinate ! 
Judge. I have no doubt whatever 
that if the Opposite Party can estab¬ 
lish their case that the assignment 
was not bona fide , they are undoubted¬ 
ly entitled to recover the sum deposit¬ 
ed in Court to the credit of Tikait ? 
Chandi Pershad. But this is not the 1 
basis of the decision of the learned 
Subordinate Judge. He has proceeded 
on the hypothesis that the assign¬ 
ment was a perfectly proper one. and 
the question arises whether on that t 
hypothesis the Opposite Party 'were; 
entitled to an order in their favour 
from the Court. The dates which I • 
have given show clearly that the as¬ 
signment in favour of the Petitioner 
was prior in date to the attachments 
made by the Opposite Party. Having 
assigned the benefit of the decree ob¬ 
tained against the Maharaja of Gi¬ 
dhaur to the Petitioner, Tikait Chandi 
Pershad could no longer have dis¬ 
posed of that interest afterwards ; 
nor could he have claimed any bene¬ 
fit under that decree after the date of 
the assignment. 

The question then arises, was the 
attachment made by the Opposite 
Party good in the circumstances of 
the case ? S. 60 of the Civil Proce¬ 
dure Code deals with the matter, and 
it clearly lays down that only those 
properties are liable to attachment 
which belong to the judgment-debtor, 
or over which or the profits of which 
he has a disposing power which he 
may exercise for his own benefit. 

Now, as I have said, the decree- 
holder had prior to the dates of the] 
attachment parted with all the in¬ 
terest that he had in the subject-mat¬ 
ter of the decree ; in other words he# 
had no disposing power over the de- 
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cree after the date of the assignment, 


nor could he have exercised a dispos¬ 
ing power over the subject-matter of 
the decree for his own benefit. 

The point has been debated in vari¬ 
ous cases in England—it is not neces- 
sary for me to deal with those cases ; 
it is sufficient for me to refer to a 
passage in the 14th Volume of Hals- 
bury s Laws of England. The passage 

will be found at p. 93 and is as fol¬ 
lows :— 

“ The debt,” that is to say, the debt 
which is sought to be attached t4 must 
be one which the judgment-debtor 
{could himself enforce for his own 
benefit ; for the creditor acquires no 
larger rights than those of the debtor. 
If, therefore, the debt is due to the 
judgment-debtor in the capacity of a 
trustee only, or if he has parted with 
the debt by assigning it even though 
he has reserved power to‘himself to 
revoke the assignment, it cannot be 
attached.” 
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a decision of the Madras High Court 
That being so, it is quite impossible 
for this Court to interfere with the 
order passed by the learned Subordi¬ 
nate Judge in this case. The Peti¬ 
tioner has clearly his remedy at law 

and he ought to pursue his remedy at 
law. 

For the protection of the fund, how¬ 
ever, we direct that this fund should 
lie in Court for three months. If any 
suit is filed respecting this fund and 
an injunction obtained, the Subordi¬ 
nate Judge will act in accordance 
with the terms of the injunction ; but 
if no injunction is obtained respect 
ing this fund, within three months 
from the date of this order, the at¬ 
taching creditors will be entitled to 
withdraw this fund. We'dismiss this 
application but make no order for 
costs. 

Adami, J.—I agree. 

Petition dismissed . 


This, in my opinion, is exactly 
what the Civil Procedure Code pro¬ 
vides in S. 60. With all respect, I 
am unable to agree with the view 
taken by the Madras High Court in 
V . Thiruvengadam Pillai v. Doridla 
Subbiah (1) upon which the learned 
^Subordinate Judge has relied for his 
decision in this case. If it were open 
to me to deal with this question on 
the merits, I would have no hesitation 
in setting aside the order of the learn¬ 
ed Subordinate Judge. 

But then the question arises whether 
this Court ought to invoke its revi- 
sional jurisdiction in a case of this 
nature. Before I exercise my power 
under S. 115 of the Code, I must be 
satisfied that the learned Judge in the 
Court below h*as either usurped a 
jurisdiction which did not belong to 
him, or declined a jurisdiction which 
he should have exercised, or that in 
exercising his jurisdiction he has act¬ 
ed*illegally and with material irregu¬ 
larity. Clearly the question was for 
the learned Subordinate Judge to de¬ 
cide and he has decided it, and, in 
eciding it, he has followed a decision 
f the Madras High Court which is 
irectly in point. It is quite true that 
I take a different view, but that is not 
o say that it was not open to the 
earned Subordinate Judge, to follow 
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Ross and Kulwant Sahay, JJ. 

(Babu) Durga Prasad — Judgment- 
debtor—Appellant. 



A. H. Forbes — Decree-holder — 
Respondent. 

M. A. Nos. 65, 66 and 67 of 1924, 
Decided on 8th January, 1925, against 
orders of the Sub-J., Purnea, D/- 5th 
January and 11th January, 1924. 

* (a) Civil P.C., O. 9, R. 8— Dismissal—No 
appeal lies—Question of jurisdiction involved 
—Appeal may be treated as revision petition. 

No appeal liea against an order of dismissal 
for default. But when it raises the question 
of excess of jurisdiction the appeal may be 
treated as an application for revision. 

[P. 375, O.-l] 

(6) B T. Acty 8, 98—Execution proceedings 
against common manager appointed under S. 
95 — Dt. Judge*8 sanction is essential. 

The sanction of the District Judge should be 
obtained before proceed mgs are taken against 
the common maaager appointed under 8. 95 
for realization of rents. [P. 375, C. 2] 

Shiveswar Dayal —for Appellant. 

Lalmohan Ganguly — for Respon¬ 
dent. 


Kulwant Sahay, J.—These 
appeals arise out of three orders 


three 

made 


Durga Prasad v. Forbes (Kulwanfc Sahay, J.) 


4925 

in three execution * proceedings in 
which the decree-holder took out exe¬ 
cution of three decrees for rent and 
nought to sell the property of the 
judgment-debtor for realisation of the 
-decretal amount. The property sought 
to be sold was in the hands of a 
common manager appointed under 
the Bengal Tenancy Act. The com¬ 
mon manager, who is the appellant 
in these appeals, filed objections in all 
•these three execution proceedings 
urging several grounds against the 
execution; and the principal point 
•taken was that the execution against 
him could not proceed without the 
•sanction of the District Judge. 

In the case giving rise to Appeal 
No. 65 the objector, namely, the com¬ 
mon manager, failed to appear when 
the case was called on for hearing 
*nd his objection was dismissed for 
default. In the other two cases the 
learned Subordinate Judge has held 
that there is no law which required 
the decree-holder to obtain the sanc¬ 
tion of the District Judge for leave 
to execute the decree against the 
common manager and he has accord¬ 
ingly dismissed the objections. 

As regards Appeal No. 65 a preli¬ 
minary objection is taken on behalf 
of the respondent that as the order 
appealed against is an order of dis¬ 
missal for default, no appeal lies. 
This objection is well founded and 
must prevail. In fact it is conceded 
by the learned vakil for the appellant 
that the appeal is incompetent, but 
he says that the matter ought to be 
considered by us under our powers of 
revision. As the same question arises 
in the other two appeals and as it 
affects the jurisdiction of the Subordi¬ 
nate Judge to execute the decree, I 
Ithink we ought to accede to the re¬ 
quest and treat the memorandum of 
lappeal in Appeal No. 65 as an appli¬ 
cation in revision. 

The question as to whether execu¬ 
tion can proceed without obtaining 
the sanction of the District Judge 
depends upon the question as to the 
legal position of the common mana¬ 
ger. If he is considered to be an 
offioer of the court, it is clear that no 
proceedings ought to be taken against 
him without obtaining the sanction 
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of the Court which appointed him the 
common manager. Under S. 94 of 
the Bengal Tenancy Act the common 
manager may be appointed by the co- 
owners themselves under orders of the 
District Judge. Such an appointment 
will not be an appointment by the 
District Judge but by the co-owners 
themselves. If the appointment be 
made by the District Judge under S. 
95 of the Bengal Tenancy Act, then 
S 98 provides that a manager ap¬ 
pointed under S. 95 is to act under the 
directions of the District Judge. He 
has under clause (3) all the powers of 
the co-owners for the purposes of 
management of the estate, subject to 
the control of the District Judge and 
the co-owners cease to exercise such 
powers so long as the appointment 
lasts. Now the payment of rents for 
tenures or holdings held by the co¬ 
owners is an act of management and 
under clause (4) the manager has to 
deal with and distribute the profits in 
accordance with the orders of the 
District Judge. The co-owners are 
declared to be incapable of exercising 
such powers and the common mana¬ 
ger alone can exercise such powers 
and as such powers have to be exer¬ 
cised under the control of the District 
Judge, the sanction of the District 
Judge should be obtained before pro¬ 
ceedings are taken against the com¬ 
mon manager for realization of such 
rents. That the position of the^ com¬ 
mon manager is analogous to that of 
a receiver appointed by the Court was 
held by the Calcutta High Court in 
the case of Beni Madhab Sufcul v. 
Upendra Chandra Sinyh (l). I am, 
therefore, of opinion that it was 
necessary for the decree-holder to 
obtain the permission of the District 
Judge before taking out execution 
against the common manager. Under 
the circumstances I would set aside 
the orders of the Subordinate Judge 
in all these three appeals and remand 
the cases to him for finding as to 
whether the appointment of the ap¬ 
pellant as common manager was under 
S. 95 of the Bengal Tenancy Act. If 
it be found that the appointment was 
under S. 95, it must be held that the 
execution proceedings were bad inas- 

(1) [19191*4 O.W.N7138»531.0747 =>30 07 
L.J. 279# 
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much as ro sanction of the District 

Jbdge was obtained. 

"The R p pea]s succeed and must be 
allowed with one set of costs. 

Ross, J.—I agree. 

Appeals accepted. 
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Dawson.Miller, c. j., and 

Foster, j. 

La chi a i Lorain Singh and other 

Plaintiffs— Appellants. 

V 

Rebati Deb'jg, and others— DefeD- 

d&nts—Respondents. 

First Appeal No. !98 of 1923, Deci- 
deocn 5th January 1925, against a 

decision of the Sub. J., Deogarh, D/- 
29th September 1923. 

KC + O' 21 by judg¬ 

ment-debtor for possession o) property not sold 
tnauctionbut nr or, gly taken hy auction-pur- 
chaser Rule does not apply . 

A iu it for poiieasion by a judgment-debtor 
after sale of his property in execution would 
net lie as long, as the «ale was not set aside 
and the period of limitation within which 
•uch a sate could be it t aside is one year from 
the date of confirmation of the sale. But the 
rule dees not apply when the property for 
possession of which the judgment-debtor 
•ued wai never fold at all but waswroLgly 
taken possession of by the auction-purchaser 

[P 377 C 2 & P 378 G 1] 

(6) Oil'll P. C., S. 47--Suit by Judgment-deb - 
tor for possession of property not sold in auc¬ 
tion but wrongly taken by auction-purchaser— 
Secticri does not apply.- 

If the property waa in fact attached and 
fold then the judgment-debtor*! only remedy 
as a party to the suit would be under S. 47 
of the Civil P. 0. and not by a separate suit. 
But if the property wai not included either 

in the sale proclamation or in thi eaie certifi¬ 
cate and was not in fact purchased at the auc¬ 
tion «ale, but was wrongly taken possession of 

by the auction-purchaser under colour of a ti¬ 
tle which he did not posieas no question arises 
within S. 4 < of tho Code and the period for 
recovering poifiesion of property taken under 
such (Circumstances will be 12 years from 
the date of dispossesion. [P 378 C 1 \ 

S. M. Mullick and B. S. Bose —for 
Appellants. 

N. C, Sinha and S. N. Bose —for 
Respondents. 

Dawson-Miller, C. J.— The history 
of this litigation commences as long 
ago as the year 1899 when Hari Kis- 
eun Bhagat, the father of the Defen¬ 
dant Ro. 2, obtained a decree against 
Snmati Gayabati Kumari, the grand- 


pffn5 er f° f £ e . firat two All 

efforts to obtain execution of the dec¬ 
ree appear to hare been persistently 
opposed by the original judgment- 
debtor and although all the original 
parties are long since dead, the liti¬ 
gation has been carried on by their 
representatives with unabated vigour 
After many previous attempts to ob- 
tam satisfaction, but which left the 
decree unsatisfied, execution proceed- 
ings were instituted at Monghyr in 
the yaar 1911 but in the subsequent 

y ear were transferred to Deogbarin 

the Sanfchal Parganas where certain 
property of the judgment-debtor, then 
in the hands of her representatives, was 
attached and sold in execution. Vari¬ 
ous attempts were made by the pre¬ 
sent Plaintiffs as the representatives 
of the judgment-debtor to set aside the 
attachment, and afterwards the sale, 
but they all failed. In pursuance of 
toe sale the auction-purchaser got 
possession of the three houses which 
it is alleged by the Plaintiffs were 
not m fact sold and were not included 
in the description of the property ap¬ 
pearing in the sale proclamation or 
the sale certificate. The object of the 
present suit is to recover back from 
i-he representatives of the purchaser, 
who died during the pendency of this- 
suit, one of the houses which the 
Plaintiffs claim belongs to them and 
not to the judgment-debtor. The sale 
proclamation is not before us but the . 
sale certificate, which is admit- *i 
tedly in similar terms, describes the . 
property as follows 

" The judgment-debtor’s right, title 
ana interest in 2 bighas of lakhiraj l 
land with kutcha and pucca houses 
standing thereon in Chandni Bazar •• 
(known as o t d thana) in the town of J 
Deoghar where no settlement has \ 
been made. It is bounded by roads on j 
north, south, east, and west.” !' 

It is tlie Plaintiffs’ case that the 
property known as old thana, which 
has apparently been converted into a 
bazar or market on the site of an old 
police station, is lakhiraj land, as in 
fact the description of the property 
in the sale certificate indicates, and 
that it is bounded on the north, east 
and south by Municipal roads. On 
the west also there is a road or path¬ 
way which it is claimed is the bound- 
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ary referred to in the sale proclama¬ 
tion. Immediately west of this path are 
the three houses in question including 
that claimed as belonging to the 
Plaintiffs. To the west of these houses 
again is a Municipal road. This road 
has apparently been taken by the 
auction-purchaser as the western 
boundary of the property sold and 
he has succeeded in ousting the 
Plaintiffs from possession under co¬ 
lour of the auction-purchase. It is 
further the Plaintiffs’ case that the 
house in suit is neither a part of the 
property known as old thana nor 
does it stand on lakhiraj land. It is im¬ 
portant to bear in mind that the Plain¬ 
tiffs allege that this house was not in¬ 
tended to be sold and was never sold 
nor was it attached or proclaimed for 
nor purchased by the Defendant 
first party. They claim a declaration to 
that effect and possession of the 
house. 

Four pleas in bar were raised by the 
written statement in the present suit 
and the following issues amongst 
others were framed for determina¬ 
tion :— 

(1) Is the suit barred by the gene¬ 
ral and special laws of limitation ? 

(2) Is the suit barred by the princi¬ 
ples of res judicata ? 

(3) Is the suit barred by the pro¬ 
visions of S. 47 of the Civil Procedure 
Code ? 

(4) Is the suit barred by Or. 21, R. 
92 of the Civil Procedure Code? 

An application was made by the 
Defendants to decide these prelimi¬ 
nary issues before going into the evi¬ 
dence. The Subordinate Judge at 
first decided to hear the parties on all 
the issues after evidence had been 
gone into, but on an application for 
review of this order he appears to 
have changed his mind, notwithstand- 
ing the fact that the Plaintiffs filed a 
petition pointing out that the deter- 

. even these preliminary 

issues would require that some evi¬ 
dence should b® gone into, and on the 

July 1920 he passed an .order 

nat the first four issues should be 

etermined first without taking any 

en r e ’ 1 It; is unfortunate that in 

spite of the protest of the Plaintiffs 

° U * d ^ ve thought fit to follow 
s course, for it was obvious from 


the moment that he applied himself 
to the determination of these issues 
that certain facts would have to be as¬ 
certained before the preliminary ques¬ 
tions raised could be satisfactorily de¬ 
termined. He considered that the suit 
was one to set aside the portion of 
the sale in the guise of a possessory 
suit. The suit, however, does not 
pray for the cancellation of the sale. 
In fact it was the Plaintiffs’ conten¬ 
tion that the property now claimed 
had never been sold at all. The leern- 
ed Judge appears to have felt this 
difficulty, for he states at the begin¬ 
ning of his judgment : “ It may be 

true that the decree-holder gave 
wrong boundaries of the property 
known as purana thana but there is 
no denying the fact that the property 
with such wrong boundaries was pro¬ 
claimed for sale and sola.” And later 
he says : “ The certificate of sale 

may not be conclusive as to the pro¬ 
perty purchased by the auction-pur¬ 
chaser but the property advertised 
and offered for sale in the sale pro¬ 
clamation and bid for by tbe auction- 
purchaser was certainly the property 
ordered to be sold.” This appears to 
me to be begging the question. One 
of the real issues in dispute between 
the parties was whether the property 
claimed had been sold or not. There 
was no evidence before the learned 
Judge to show whether the property 
claimed formed part of what is known 
as old thana or not ; nor was there 
anything to show whether it was 
lakhiraj land. These are questions of 
fact which, in my opinioc, it was es¬ 
sential to determine before it could be 
confidently decided whether the pro¬ 
perty was sold or not. 

Having arrived at the conclusion 
that the property was in fact sold the 
learned Judge found, and I think 
found rightly upon the facts assum¬ 
ed by him, that a suit for possession 
would not lie as long as the sale was 
not set aside, and as the period of 
limitation within which such a sale 
could be set aside was one year from 
the date of the confirmation of the 
sale, which took.place in 1913, the 
Plaintiffs were not entitled to main-' 
tain the present action. The learned 
Judge also found that the suit was 
barred by S. 47 of the Civil Procedure 
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Code on the ground that the matters 
now in dispute were questions rela¬ 
ting to the execution, discharge or 
satisfaction of the decree. I agree 
that if the property was in fact at¬ 
tached and sold then the Plaintiffs’ 
only remedy as a party to the suit 
would be under S. 47 of the Civil Pro¬ 
cedure Code and not by a separate 
jSuit, but this again pre-supposes that 
the property was in fact sold. Now 
if it in fact should turn out that this 
property was not included either in 
the sale proclamation or in the 
sale certificate and was not in fact 
purchased at the auction-sale, but 
was wrongly taken possession of by 
the auction-purchaser under colour of 
a title which he did not possess, no 
question arose within S. 47 of the 
Code and the period for recovering 
possession of property taken under 
such ciroumtstances would be 12 
years from the date of dispossession. 

The learned Judge further found 
that the suit was barred under Or. 21, 
R. 92 as it was in substance a suit to 


the facts upon which the Plaintiffs 
rely as the basis of the relief claimed. 
Before deciding the preliminary is¬ 
sues it will be necessary for the 
learned Judge to take evidence and 
come to a decision on the question 
whether the property claimed in this 
suit was included in the description of 
the property sold as described in the 
sale proclamation and the other docu¬ 
ments in the case. If it was sold then 
the present suit is barred. If it was 
not sold then the suit would have to 
be decided on the merits. The decree 
of the trial Court is set aside and the 
suit is remanded for rehearing accord¬ 
ing to law in accordance with the 
directions given in this judgment. 
The appellants are entitled to the 
costs of this appeal. The costs al¬ 
ready incurred in the lower Court 
will abide the ultimate result of the 
suit and will be provided for by the 
judgment of the trial Court on re¬ 
mand. 

Foster, J. —I agree. 


set aside an order passed under that 
rule confirming the sale. The same 
objection however, applies to this find¬ 
ing as to his findings on the other 
issues namely, that according to the 
case pleaded the property was not 
sold at all and the sale of such pro¬ 
perty was never in fact confirmed. 

On the question of res judicata he 
found that the inclusion of the pro¬ 
perty in suit within purana thana 
was never directly and substantially 
in issue in the execution proceedings 
although the matter might and ought 
to have been raised in those proceed¬ 
ings But as Expl. 4 of S. 11 of the 
Civil Procedure Code did not, in his 
opinion, apply to execution proceed¬ 
ing he held that the suit was not bar¬ 
red by the principle of res judicata. 
Here again the learned Judge assu¬ 
mes that the property was not sold, 
for if it was not sold he is mistaken 
in saying that the question ought to 
have been raised in execution pro¬ 
ceedings. 

Much as I regret that this litiga¬ 
tion will be still further protracted by 
our decision I am afraid it will be ne¬ 
cessary to remand the case for fur¬ 
ther consideration upon the prelimi¬ 
nary points after taking evidenoe of 


Case remanded. 
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adami and Bucknill, JJ. 

Bhagwat Singh and others — Accused 
—Petitioners. 



Emperor —Opposite party. 

Criminal Rev. No. 472 of 1924, 
Decided on 24th November 1924, 
against an order of the S. J., Mon- 
ghyr, dated 16th July, 1924. 

(a) Criminal P. C. % S. 860—Section is manda¬ 


tory. 

The provisions of 8. 360 are mandatory and 
their intention is to protect the witneeiee ®* 
also to help the aooused. But the absence of 
a memorandum aub-joined to a depoaition a^d 
itating the fact of compliance doea not iteelr 
prove that the proviaiona of the aeotion have 


not been observed. 


* ( b) Criminal P. C., S. 342 —Accused filing 
written statement and refusing to answer ques¬ 
tions—Magistrate is not bound to go on ques¬ 
tioning. 

Though it ia the duty of the Magistrate to 
queation the aocuaed generally on the oaie 
after the cloae of the proaecution yet when 
the acouaed refuaea to answer a queation, 
the Magiatrate ia not bonnd to go on aalcing 
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• questions especially where a written statement 
is put in at the time, meeting the points of the 
prosecution. fP. 381, 0. 1.] 

Ali Imam , S. N. Rai and B . C. De — 
for Petitioner. 

Sultan Ahmad —for Crown- 

Adami, J.—[His Lordship disposed 
of the questions of fact and then refer¬ 
ring to the fact, that while in the case 
of six witnesses the examination-in- 
chief bore a memorandum to the effect 
that the deposition had been read and 
explained to and admitted to be correct 
by the witnesses,, the cross-examina¬ 
tion of these witnesses and the whole 
deposition of the other witnesses did 
not bear this memorandum but had 
merely the signature of the witnesses 
at their foot or in some cases only a 
thumb impression of the witness, pro¬ 
ceeded as follows :—] Sir Ali Imam 
asks us to hold that under these circum 
stances the trial must be held to be 
vitiated. He argues that the provisions 
of S. 360 are mandatory, and he relies 
chiefly on the case of Hiralal Ghosh 
v. The King-Emperor (1). There is 
no doubt in my mind that the conten¬ 
tion is correct that the provisions of 
S. 360 are mandatory and that their 
intention is to protect the witnesses 
as also to help the accused. 

The learned Judges of the Calcutta 
High Court, Newbould and Mukerji, 
JJ., have, in the abo.ve cited case, 
laid down the law on this point, and 
there is no reason to disagree with 
their findings as to the mandatory 
character of the provisions of S. 360. 
But it is to be noticed that in that 
case there were two witnesses whose 
evidence was not read over to them 
at all and this fact was admitted by 
the prosecution. As in this case, so 
in that case, the depositions of the 
other witnesses had been signed by 
them but there were no certificates 
that the depositions had been read 
over to them in the presence of the 
accused or their pleaders. But there 
were two witnesses who, as I have 
said, had never had their evidence read 

rTJ them at al1 - Newbould, J., 
held that as the evidence of the two 

witnesses had not been read over to 

W S2 4 ! 0al * 889=58 Cal. 159—28 C. w. N. 


them there had been an illegality 
which vitiated the trial. Mukerji. J., 
stated : 

* In the oaie before us the evidenoe was 
not read to the witnesses at all. The deposi¬ 
tions of five of the proseoution witnesses bear 
at their foot the signatures of the witnesses, 
and we are asked to presume from those signa¬ 
tures alone that the witnesses had aotually 
read the depositions before they put their 
signatures down; and as regards two of the 
prosecution witnesses their signatures even 
do not appear, and it iB admitted that so far 
as their depositions are concerned, there was 
no attempt made to comply even with the 
spirit of the section. There is, therefore, no 
escape in the present oase, from the conclusion 
that the whole trial was conducted in utter 
disregard of the imperative provisions of the 
law as contained in 8. 360 Cr. P. Code and 
was, therefore, a nullity.** 

It is plain, therefore, that in that 
case the learned Judges of the Cal¬ 
cutta High Court were impelled to 
declare the trial a nullity, because 
admittedly in respect of the two wit¬ 
nesses their depositions were never 
read over at all. 

In the case of Jyotish Chandra 
Mukerji v. Emperor (2) on which Sir 
Ali Imam has relied, it is to be noticed 
that the depositions had in fact not 
been read over to the witnesses ; in 
fact it was the Counsel for the Crown 
who called the attention of the Ses¬ 
sions Judge to Jthe non-compliance 
with the provisions of S. 360, but the 
Sessions Judge was wrongly of 
opinion that S. 360 was only a direc¬ 
tory and not a mandatory provision 
and held that the non-compliance 
was a mere irregularity. 

Now in the present case, no comp¬ 
laint was made in the trial court that 
the depositions were not read to the 
witnesses, and in the Sessions Court 
the point was not raised and no appeal 
was made on this ground. In the 
grounds put forward in the petition 
to this Court, there is no allegation 
that the depositions were not read to 
the witnesses. Sir Ali Imam has 
raised the point for the first time in 
his argument, and his argument 
seems to be that, because there is at 
the foot of the deposition of several 
of the prosecution witnesses no 
memorandum to the effect that the 
deposition had been read over and 
explained, this Court must hold that 

(3) [1909] 36 Oal 955=14 O. W. N. 83=4 I. O. 

416=10 Or. L. J .581. 
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the depositions were not read over to 
them as required by S. 360 and, there¬ 
fore, the trial was vitiated. 

We are asked to presume from the 
fact that these depositions do not bear 
a memorandum, that the depositions 
were notread over, and therefore the 
convictions must be set aside. There 
is no allegation made that, as a matter 
of fact, the depositions were not read 
over to the witnesses, and there is no 
admission by the Crown that there 
was a failure in this respect. We 
cannot, in revision, look into a ques¬ 
tion of fact like this which had never 
been put forward in the Lower Courts. 
As a matter of fact the Code of Cri¬ 
minal Procedure in S. 360 does not 
require that a memorandum should 
be subjoined to the deposition. In the 
Code of 1861 there was a requirement 
to this effect but that provision has 
been repealed. Where the Code re¬ 
quires a certificate it states so in the 
section. I may refer to S. 164 and 

S. 364. 

It must not be-inferred that in our 

view the practice at present followed 
in all Courts of appending a memo¬ 
randum to a deposition after it has 
been read and explained to a witness 
in the presence of the accused should 
not be continued, or ffhat we consider 
such a memorandum unnecessary. It 
is obviously necessary in order to 
show on the face of the record that 
the mandatory provisions of S. 360 
have been followed. What we do 
wish to point out is that the absence 
of a memorandum does not itself 
prove that the provisions of the sec¬ 
tion have not been observed. 

Sir Ali Imam argues that in a crimi¬ 
nal case the Court cannot use the pre¬ 
sumption against the accused that the 
provisions of the Code had been duly 
carried out, and he further argues 
that the fact that there is a memoran¬ 
dum on some of the depositions to the 
effect that they had been read and 
explained to the witnesses, gives rise 
to the presumption that where there 
is no such memorandum, the deposi¬ 
tion has not been read out. We can¬ 
not assent to this proposition. In 
revision we are unable to enquire 
whether as. a fact the depositions, 
were read out or not, there being no 
allegation in any of the pleadings up 


to this Court that in fact the deposi¬ 
tions had not been read out. 

We are not satisfied that in the 
present case the depositions were not 
read fco the witnesses, and therefore 
there is no reason to interfere on this 
ground. - 

Finally we come to Sir Ali Imam’s 
objection as to the Court’s compliance 
with the provisions of S. 342. It 
seems that after the prosecution case 
was closed, the petitioners were asked 
whether they would make a statement 
after hearing the case which had been 
brought against them by the prosecu¬ 
tion. The answer of the petitioners 
was “ No, I shall file a written state¬ 
ment” and thereupon a written state¬ 
ment was that same day filed by the 
petitioners, meeting the points put 
forward by the prosecution. 

Sir Ali Imam argues that under the 
provisions of S. 342, the Court at that 
stage was bound to question each peti¬ 
tioner generally on the case and that 
a mere question, whether the accused 
had any statement to make, was not 
a sufficient compliance with the sec¬ 
tion. He points out that the object 
of S. 342 is to give the.accused a 
chance of meeting and explaining any 
points which have come out in the 
prosecution evidence against him and 
also to enable him to find out from 
the questions put by the Magistrate 
what points seem to have especially 
struck the Magistrate and to require 
explanation. Even if the accused says 
that he will file a written statement, 
the Magistrate must still give him 
notice by the questions of what points 
are exercising the mind of the Ma¬ 
gistrate. Sir Ali Imam has relied on 
the cases of Fatu Suntal v. King-Em¬ 
peror (3) and Raghu Bhumij v. King- 
Emperor (4) as well as on the case of 
Fromotho Nath Mu/chopadhya v. King- 
Emperor (5). 

It is quite true that the filing 
of a written statement cannot take 
the place of the examination of 

an accused as required by S. 342 ; but 
in the present case the accused peti¬ 
tioners filed their written statement 

73) [19211 2~P L. T. 288=6 P. L. J7l47^61 

I. C. 705=22 Cr.L.J. 417. A 

(4) (1920] 1 P.L. T. 241=5 P. L. J. 130=5* 

I. C. 49=21 Or. L. J. 705. 

(5) [1923] Oal. 470=50 Cal. 518=27 O. W. 

389=24 Or. L. J. 248. 
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in answer to the Magistrate s ques¬ 
tion. and when asked to make a state¬ 
ment they said “ here is my written 
statement.” Sir Ali Imam contends 
that it was the bounden duty of the 
Magistrate, even though this written 
statement was filed to put a number o 
questions to the accused. 

Now, experience shows that, when 
a written statement has been drawn 
up for an accused, he will commonly 
refuse to answer questions orally ; he 
is very often instructed by his pleader 
not to answer questions, and where 
an accused has refused to answer 
questions and puts forward a written 
statement, it would be useless for the 

Magistrate to go on questioning him, 

knowing that the only reply he will 
get is a refusal to answer questions. 

The learned Government Advocate 
lias shown that in the present case 
the written statement put forward, by 
the petitioners covered all the points 
in the case. It is very difficult to lay 
down a rule as to the minimum num¬ 
ber of questions which should be put 
to an accused. If numerous questions 
are put, there is generally an allega¬ 
tion that the Court has attempted to 
cross-examine the accused. 

While agreeing that it is the duty 
of the Magistrate to question the 
accused generally on the case after 
the close of the prosecution, we are 
not prepared to hold that when the 
accused refuses to answer a question, 
the Magistrate is bound to go on ask¬ 
ing questions especially where a writ¬ 
ten statement is put in at the time, 
meeting the points of the prosecution. 

I can see no reason to hold that in 
the present case the trial has been 
vitiated by the fact that the Magis¬ 
trate did not continue asking ques¬ 
tions after the accused had refused to 
answer. 

Finally Sir Ali Imam has moved 
for & reduction of the sentences passed 
against the petitioners on the ground 
that this was not a case of wanton 
aggression. I have held, however, 
above, that the petitioners had no 
justification for their action and that 
it cannot be held that they had a 
bona fide belief that they had a right 
to attack the Itaraa people and break 
down the bandh . The sentences are, 


in my mind, not excessive and I see 

no reason to reduce them. 

[His Lordship wound up by reject¬ 
ing the application. Bucknill, con¬ 
curred.] 


Rule discharged . 
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Adami and bucknill, JJ. 

Jamal Momim and anothei Appel¬ 
lants. 

v. 

King-Emperoi —Opposite Party. 

Criminal Apoeal No. 155 of 1924* 
Decided on 7th November, 1924, 
against the judgment and order of 
the S. J. Darbhanga, D/-24th July, 

1924. 

* Criminal P. C. % (1923) S. 284-Trial with 
three assessors—No reasons given for not hav¬ 
ing four—Trial is legal. 

Where four assessor* are not chosen, it is 
rightthat the Court should give reaioas m 
the order-sheet to exolain the impracticability 
of choosing four, but the trial with three 
assessors, without the record of these reasons, 
is not irregular but is still according to law 
and does not oftend against the provisions 
of S. 284. {F 382 C. *.J 

S . P. Sen—for Appellants. 

Sultan Ahmed — for the Crown. 

Adami, J.—The two Appellants 
have been convicted by the Sessions 
Judge of D&rbhanga and sentenced 
to seven years’ rigorous imprison¬ 
ment under S. 301, I. P. C., to two 
years’ rigorous imprisonment under 
&. 148, and to one year’s rigorous 
imprisonment under S. 326 read with 
S. 149 ; the sentences are to be served 
concurrently. The Appellants were 
also bound down under S 106, Cr. P. 
Code to keep the peace for one year 
in sums of Rs. 200 each. 

According to the prosecution story, 
SriT&ohan Jha, the zemindar, wanted 
to make his tenant Manir execute 
a kabuliyat for the payment of en¬ 
hanced rent. Manir refused and this 
made the zemindar angry. 

At 6 A. M., on the morning of the 
17th November 1922, a large mob of 
men came on to Manir’s land and 
began looting away the crop. Sheikh 
Madari and Jheri, Manir’s men, came 
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up and protested, and thereupon they 
were attacked, Bideswar struck 
Manir first and then these two pre¬ 
sent appellants struck Madri with 
garassas on the head. He fell and 
died from the effects of the wounds 
he had received. Jheri also received 
injuries. 

Information was given at the police 
station, which is eight miles distant, 
at 11-30 that same day. In that in¬ 
formation Manir stated to the police 
that two sons uf Sri Mohan had been 
present on horse-back directing the 
mob and also his tehsildar. Altogether 
nine persons were mentioned in the 
information as having taken part in 
the assault.. 

The police investigated and sent 
up six persons including the two sons 
of the zemindar and the teshildar ; 
the three other persons including 
these two Appellants could not be 
found, and the trial proceeded without 
them, resulting in the acquittal of 
the two sons of the zemindar and the 
teshildar and the conviction of the 
other three persons sent up. That 
was in June 1933. 

The two present Appellants were 
absconding, and steps were taken 
against them under Ss. 87 and 88 and 
then in January of this year it was 
decided that in their absence the evi¬ 
dence should be taken under S. 512 of 
the Code of Criminal Procedure, and 
the 28th of January was fixed for 
that purpose. On that date the two 
Appellants surrendered and asked for 
some time in order to enable them to 
procure the surrender of the third 
absconder Jhingru Dusadh. He, how¬ 
ever, could not be found and the two 
Appellants were put on their trial, 
after commitment, before the Ses¬ 
sions Judge. 

The same witnesses were examined 
as had been examined in the previous 
trial in 1923, and the three assessors 
gave it as their opinion that these 
two Appellants were guilty on the 
charge brought against them. The 
learned Sessions Judge agreed and 
they were convicted and sentenced as 
I have stated above. 

Mr. Sen, the learned Counsel for 
the Appellants, in the first place, at¬ 
tacks the constitution of the Court 
by which the Appellants were con- 
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victed. He points out that under 
S. 284 of the Criminal Procedure Code 
it is required that if practicable four 
assessors should be chosen and that 
the minimum number of assessors 
is three ; and he argues that it is 
only where it is not practicable to 
find four assessors that the Court can 
be properly constituted with three; 
and where only three assessors are 
chosen, reasons should be recorded 
why it has not been practicable to 
choose four. In the present case the 
proceedings do not show any reason 
why four assessors were not chosen. 

We have dealt with this question 
on this Bench before, and, while 
pointing out that where four asses* 
sors are not chosen, it is right that 
the Court should give reasons in the 
order-sheet to explain the impracti¬ 
cability of choosing four, the trial 
with three assessors, without the 
record of these reasons, is not ir¬ 
regular but is still according to law 
and does not otfend against the pro-i 
visions of S. 284. 

Mr. Sen does not contest the finding 
that there was & riot on the 17th of 
November 1922. He contends how¬ 
ever, that the proof that the two 
present Appellants took part in that 
riot is insufficient. 

In the first place he points out that 
several of the witnesses in their cross- 
examination have made statements 
which are not in accordance with the 
statements which they made in the 
previous trial, and on this ground 
he urges that the evidence should not 
be believed. 

Secondly, he attacks the admission 
of the former depositions of these 
witnesses by the Sessions Court as 
evidence to test the credibility of the 
witnesses. 

Thirdly, he points out that, accord¬ 
ing to the first information and the 
evidence of the witnesses, the two 
Appellants inflicted the wounds with 
garassas, while the medical evidence 
admittedly shows that the wounds on 
the head of the deceased man Madri 
were lacerated wounds caused by 
some blunt weapon. 

Lastly, he points to a suggestion 
that Manir received a letter at the 
police station from one Abdul nam¬ 
ing the two Appellants and that it 
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was owing to this letter that Manir 
mentioned the Appellants names in 

the information. . 

The learned Sessions Judge in his 
judgment has most carefully con¬ 
sidered the alterations in the state¬ 
ments made by some of the witnesses. 
He has admitted the previous deposi¬ 
tions made by some of the witnesses 
under S. 157, Evidence Act, and after 
discussing the evidence, he has shown 
that there are three reliable witnes¬ 
ses, namely, witnesses Nos. 7, 9 and 
12 who have not changed their state¬ 
ments, and it is on the basis of the 
evidence of. these three men chiefly 
that the learned Sessions Judge has 
come to a finding that the Appellants 
did take part in the ~iot and wounded 

Madri. 

Mr. Sen argues that the depositions 
are inadmissible under S. 15? to con¬ 
tradict the statements made in the 
present trial by the witnesses. As a 
matter of fact a consideration of the 
evidence of those witnesses shows 
that in the examination-in chief they 
stated the same story as they stated 
in the previous trial, and those previ¬ 
ous depositions might rightly be ad¬ 
mitted under S. 157 to corroborate 
the present story. But at the same 
time it appears that those deposi¬ 
tions have been used to contradict 
what the witnesses further stated in 
their cross-examination in the present 
trial and it is plain that they could 
not be admitted for that purpose 
under S. 157. The section under 
which such evidence may be admitted 
for the purpose of contradiction is 
S. 155. However that may be, it is 
clear from the judgment of the learn¬ 
ed Sessions Judge that, after noticing 
and explaining that the evidence 
given in the cross-examination of 
those witnesses is unreliable because 
they contradicted themselves, he has 
partically discarded the evidence of 
those witnesses and has contented 
himself with relying on the evidence 
of the three witnesses I have men¬ 
tioned. This he was perfectly justifi¬ 
ed in doing ; and, after leading the 
evidence of those three witnesses, 
corroborated as it is by their previous 
statements, there is no reason to find 
that the Sessions Judge was mistaken 
in basing his conviction on their 
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evidence. The assessors also believed 
those three witnesses. Where wit¬ 
nesses have changed their state¬ 
ments, naturally it is difficult 
for a Court to put full reliance on 
them even though the previous 
depositions may be brought forward 
to show that tbeir present denials 
are false ; and 1 myself would, in 
this case, be quite satisfied with the 
evidence given by the three reliable 
witnesses. 

Then Mr. Sen urges that since in 
the previous trial the two sons of the 
landlord and the teshildar , who were 
the leading men, were acquitted, and 
since the three witnesses now relied 
upon mentioned in the previous trial 
that these three men were present, 
the Court should look with some 
doubt on their evidence. It has to 
be remembered, however, that in the 
previous trial too, though it was 
found that three of the accused who 
had been named by the witnesses 
were in fact not there, the Court was 
satisfied that the evidence of those 
witnesses was true with regard to the 
three other accused ; an i in this trial 
I see no reason to doubt the evidence 
of the three witnesses because in the 
previous trial three other men who 
are not now before the Court were 
acquitted. 

With regard to the letter alleged to 
have been written by one Abdul, 
there is no evidence to prove that any 
such letter was delivered to Manir. 
Manir was asked whether he had 
received that letter and ho absolutely 
denied having done so. A witness 
Mian Sultan, who has been treated as 
a hostile witness, says that he heard 
from Manir that he had received a 
letter fr:>m Abdul ; but Manir was 
not asked whether he had made any 
statement on this subject to Mian 
Sultan. There is absolutely no evi¬ 
dence to sbow what enmity Abdul 
had against the two Appellants and 
there is no evidence to satisfy the 
Court that any letter was in fact- 
written by Abdul which served as a 
guide to Manir in naming the per¬ 
sons accused in the first informa¬ 
tion. 

It is true that the medical evidence 
shows that the wounds On the head of 
Mardi were not inflicted by a sharp.. 
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edged weapon like & garassa. The 
learned Sessions Judge has carefully 
considered this point and has come to 
the conclusion that, as the witnesses 
were at some distance and saw the 
two Appellants carrying garassas 
when they hit Madri, the witnesses 
concluded that they were using the 
garassas. The learned Sessions Judge 
points out that the wounds may have 
been inflicted by a garassa but with 
the lathi end of it, and wounds thus 
inflicted would be of the nature 
found on medical examination. It is 
possible too that the Appellants used 
the back of the garassa in hitting 
Madri. Throughout the evidence it 
is shown clearly that the Appellants 
hit Madri with garassas. This has 
been the story throughout even in the 
first information, and there is no 
reason to think that the witnesses 
have purposely told a false story. It 
is much more likely that if they were 
going to tell a false story they would 
have fitted their story to suit the 


medical evidence and mentioned some 
other weapon. To my mind the evi¬ 
dence that these two Appellants were 
present in the mob and that they 
were the assailants of the deceased 
Madri is quite clear and the finding 
of the assessors and the learned Ses¬ 
sions Judge is, I am satisfied, cor¬ 
rect. The sentence passed against 
the Appellants is not severe consider¬ 
ing the injuries they inflicted. 

There is one other matter to which 
Mr. Sen called our attention and that 
is that the learned Sessions Judge re¬ 
fused to call a defence witness when 
requested to do so by the Appellants. 
The proceedings show clearly the 
reasons for this refusal and those 
reasons are sound. The learned Ses¬ 
sions Judge says that though defence 
witnesses had been mentioned, the 
Appellants gave him to understand 
that they were not going to call any 
defence witnesses, and it was not 
until the case had come to an end 
that their request was made. The 
learned Sessions Judge points out 
that the defence had sufficient time 
to procure the attendance of this wit¬ 
ness earlier and they had been aware 
that no defence witness was present 
throughout the trial. The reasons 
given for the refusal were satisfacto- 


ry, and there is no reason to consider 
that the accused had been prejudiced 
by the refusal to call this witness. 

I see no good reason to interfere 
in this appeal and would uphold the 
conviction and sentences passed 
against the Appellants and dismiss 
the appeal. 

Bucknill, J.—I agree. 

Appeal dismissed. 
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* 

Barhamdeo Nar organ Panie and 
others —Plaintiffs—Appellants. 

v. 

Saligram Sahay Pande and others — 
Defendants—Respondents. 

Second Appeal No. 1502 of 1922, De¬ 
cided on 14th January, 1925, against a 
decision of the Sub. J., Saran, Dh 
19th February, 1922. 

* 'a) Civ. P. C.S.100—Finding of fact can¬ 
not bs disturbed , 

A finding of fact upon the evidenoe cannot 
be questioned in ieond appeal. [P 386, C 1] 

# (6) Civil P. C. O. 21 R. 90—Property at¬ 
tached during judgment-debtor's lifetime but 
sold after his death—Legal representatives not 
brought on record—Sals is irregular and not 
void. 

Where the property wai attached in the 
life time of the judgment-debtor but was foil 
after his death, 

Held: that the failure to bring the legal re¬ 
presentatives of the judgment-debtor on the 
record did not make the sale null and void. It 
only amounted to an irregularity which would 
have entitled the legal representatives of the 
judgment-debtor to have the sale set aside if 
they had takea proper stepi within the period 
of limitation prescribed by the Statute. Case 
law discussed. (P 367, C 1] 

Bhagwan Prasad — for Appellants. 

Parmeshwar Diyal, Jaiubans Sahai 
and B. Saran — for Respondents. 

Facts.—This was an appeal on be¬ 
half of the plaintiffs against the de¬ 
cision of the Subordinate Judge of 
Saran, reversing the decision of the 
Munsif of Chapra and dismissing the 
plaintiffs’ suit. 

The facts of the case were shortly 
these:— 

One Nawrang Lai had a holding of 
11 bighas odd in village Kolhua. He 
died leaving the plaintiffs and the 
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fendants Nos. 2 and 3 as his heirs. In 
execution of a decree for rent obtain¬ 
ed against Nawrang Lai the holding 
was sold on the 19th of November, 
1908, and purchased by the defendant 
No. U The learned Subordinate Judge 
has found that after execution had 
been taken out and the property at¬ 
tached, Nawrang Lai died on the 1 8th 
of June 1908, about five month before 
the auction-sale. His heirs, however, 
were not brought on the record in the 
execution proceedings and the execu¬ 
tion proceeded in the name of the 
decease l judgment debtor. Toe plain¬ 
tiffs’ case is that they and the defen¬ 
dants Nos. 2 and 3 came into posses- 
sion of the holding in dispute after 
the death of Nawrang Lai and have 
continued in possession ; but that in 
the Revisional Survey the defendant 
No. 1 got’ his name recorded in respect 
of the lands in dispute by virtue of 
his auction purchase in the execution 
sale. The plaintiffs allege that the 
decree was fraudulent, that all pro¬ 
cesses in execution vere suppressed, 
and, that, therefore, the defendant 
No 1 d.d not acquire any title to the 
landbyv.r:ue of his purchase. The. 
plaintiffs accordingly instituted the 
present suit on the 3rd of D cember, 
1920 for a decliration that the defen¬ 
dant No. 1 had no title to the land and 
for con firm ition of possession or, in 
the alternative, for recovery of pos¬ 
session. 

Various pleas were taken by the 
defendant No 1 in answer to the suit; 
but the principal de f ence was that 
Nawrang Lai was alive at the time 
of the execution ; that he purchased 
the suit land for proper value ; that 
the plaintiffs were not in possession 
of the disputed lands on the death of 
Nawrang Lai ; and, that the suit was 
barred by limitation. 

The learned Munsif held that Na¬ 
wrang Lai died on the 18*h of June, 
1908, long before the sale took place, 
that no attachment or any other pro¬ 
cess in c 'erul^n was issued or served 
in the a-cime of Nawrang Lai, and 
that the sale was brought about by 

fraud. He, accordingly, decreed the 
suit. 

On appeal the learned Subordinate 
Judge found that although Nawrang 
Lai died on the 18th of June, 1908, 
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yet the processes were duly issued 
and the property was attached and 
sale proclamation was served during 
his life-tim 1 ; that there was no fraud 
in the execution proceedings; that the 
plaintiffs were never in possession of 
the disputed hoi ling and that the de¬ 
fendant No l is in possession since 
he took delivery of possession in 
1909. He further held that the failure 
to bring the heirs of Nawrang Lai ».on 
the record in the execution proceeding 
after his death only amounted to an 
irregularity and did not render the 
sale null and void and, that, the plain¬ 
tiffs could not succeed without taking 
proper steps to set a^ide the sale and 
as their re nedy to have tie sale set 
aside either by suit or by proceedings 
under order XXt rule 90 was oarred 
by limitation they could not succeed 
in the present action. The Subordi¬ 
nate Judge, accordingly, dismissed 
the suit. 

Ku’want Sahay J.— LHis Lordship 
staled fict** as se-t out above and pro¬ 
ceeded:-] O i"Second Appeal the points 
raised by the learned Vakil for the 
appellants are that the finding of the 
learned Subcrdinate Julge that at¬ 
tachment and sale procla nation were 
served in the life-time of Nawrang 
Lai is not a legal finding on a con¬ 
sideration of the evidence, and, s 3Coa- 
dly, that the sale without bringing 
the heirs of Nawrang Lil on the re¬ 
cord was null and void and it was not 
necessary to have it set aside before 
the plaintiffs could succeed in their 
action to recover possession of the 
property. 

As regards the first point, it is clear 
that the finding of the learned Subor¬ 
dinate Judge that attachment was 
served in the life-time of Nawrang 
Lai is a finding based on a consider¬ 
ation of tne evidence in the case. No 
doubt, the first court came to a diffe¬ 
rent finding and the learned Subordi¬ 
nate Judge does not discuss the evi¬ 
dence on this point. But it appears 
on a reference to the judgment of the 
Munsif that the only evidence on the 
point consisted of the depositions of 
certain witnesses on both sides, and, 
while the Munsif believed the plain¬ 
tiffs' witnesses and disbelieved the de¬ 
fendants’ witnesses, the Subordinate 
Judge on appeal believed the defen- 
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dants witnesses and found that the at- ground for setting aside the sale 
tachment was served in the life-time Those two cases are not authority for 
°f of Nawrang Lai This is a finding the proposition that the sale was 
ot fact upon the evidence and cannot absolutely null and void. In the case 
be questioned in second appeal. of Khairajmal v. Daim (3) the decree 

The second point raises a question wa s passed in the absence of the legal 
of law. The contention of the learned representatives. Lord Davey in deli- 
Vakil for the appellants is that on vering the judgment of the Board 
the date of the sale the property had observed that their Lordships thought 
Y.ested in the plaintiffs and the other that the estate of Naurez was not re¬ 


heirs of N'awr&ng Lai and, that, as 
these heirs were not brought cn the 
record, the sale was a nullity; and he 
relies upon the decision of the Madras 
High Court in Ramasami Aiyangar v. 
Bag ir at hi Ammal (1) and Graves v. 
Administrator- General of Madras (2). 
He also relies upon the decision of 
the Judicial Committee of the Privy 
Council in the case of KJuvmjmal v. 
Daim (3). Reliance has, on the other 
hand, been placed by the learned 
Vakil for the respondents upon the 
Full Bench decision of the Allahabad 
High Court in Sheo Prcisa.t v. Hira/al 

(4) and upon the decision of a Division 

Bench of the Calcutta High Court in 

Bepin Behary Bera v. Shashi Bhushan 
Datta (5). After a careful consideration 
of the authorities I am of opinion 
that the view taken by the learned 
Subordinate Judge is correct and 
there is no sub-tvnce in the argument 
of the learned Vakil for the appellant. 
No doubt, the two Madras cases re¬ 
ferred to above held that a sale held 
after the death of the judgment-debtor 
without making his representatives 
parties to the proceedings would be 
illegal, even if the land had been 
attached before the death of the judg¬ 
ment dtbtor. Bat those were cases for 
setting aside the sale and, although 
it must be held that the sale was 
illegal, it must be h'el i that the ques¬ 
tion was considered in connection 
with proceeaings taken to set aside 
the slie. What was decided in those 
cases was that the failure to bring 
his heirs on the record after the death 
•of the judgment debtor was a good 

~?1) [l8*v] n Mai 18lh 

(2) [18.-18] 22 IV ad 119 = 8 M. L. J 288. 

(3) 11904] 32 Hal 296 = 32 1. A. 23 = 9 C. W. N. 

201 = 2 A. L J. 71 = 7 Bora. L. R. 1 = 1 

r* T ] -i»q j (P f] ) 

(4) [1839] 12 All.’ 440 = 1890 A. W. N. 103 

(*'. K) 

(5) [1913] HO. W.N. ,766 = 22 I.U. 95 = 18C. 

L. J. 628. 


presented in law or in fact in either 
of the suits, and the sale of his pro¬ 
perty was therefore without jurisdic¬ 
tion and null and void. This case is 
no authority for the proposition that 
the sale would be null and void if the 
decree was properly obtained against 
the judgment-debtor and the judg- 
ment-deotor died after execution had 
been taken out and his property 
attached before the sale in the absence 
of his legal representatives. On the 
other hand, in the well known case of * 
Malkarjan v. A Tarhari (6) Lord Hob- 
house observed that there can be no 
question that omission to serve notice 
on the legal representative is a 
serious irregularity, sufficient by it¬ 
self to entitle the -plaintiff to vacate 
the sale. The view taken, therefore* 
by the Judicial Committee in the 
latter case was that the omission to 
serve the notice on the legal repre¬ 
sentative only amounted to an irregu¬ 
larity and did not render .the sale 
invalid and null and void, and that 
such sale had to be vacated in one or 
other of the modes prescribed by law. 
This case was followed by this Court 
in Syed Muhammad Rafi v. Syed Mu¬ 
hammad Askan (7) where Muilick, J. 
distinguished the case of Khairajmal 
v. Daim (3) with the observation that 
the reason of the decision in that ^ase 
was that the person whose property 
was sold was not at all a party to the 
suit and their Lordships of the Privy 
Council observed that a sale held in 
execution of a decree in a suit not 
properly constituted is not voidable 
but i3 a nudity. In Bepin Behary Bera 
v. Shashi Bhushan Djtta (5) Mookerjee 
and Beachcroft, JJ, considerel the 
Madras cases and the other cases deal* 

(6) [1900] 25 B>m. 337 = 27 I. A. 216 = 5 C.*W. 

N. 10 = 2 Bom. L. R. 927 = 10 M. L. J 

368 = 7 Sar. 739 (P. C.) 

(7) [1916] 1 P.L. J. 261 = 37 I. C. 433 = 3 I' I* 

W. 390. 
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ling on the point and ome to the 
conclusion that the decision of th9 
Full Bench in Sheo Prasat v. Hira 
Lal (4) was good law and chat the 
effect of the omission of the Court to 
bring on the recorl the legal repre¬ 
sentatives of the judgmsat-isbcor, 
wno had died after attachment and 
before sale, amountei to irragllarity 
and did not necessarily iavali late the 
sale, although upon appropriate pro¬ 
ceedings taken the sale may be set 
aside. This case was followal in a 
subsequent Calcutta ca*e in Jijilish 
Bhattacharjee v- B int i Sun lari D isja 
(8). In my opinion this is the coraot 
view of the case ani I agree with the 
learned Suboriinate Judge that the 
failure to bring the legal repesanta- 
tivas of the judgment-debtor on the 
record did not mvke th9 <ale null and 
void. It only amounted to an irre¬ 
gularity watch wouli hive entitled 
the plainti fs to hive tie sale set 
aside if they hal takan proaer steps 
within the periol of limitation pres¬ 
cribed by the Statute. They haring 
failed to do so it is not op m to the n 
to questi )n the tide of th s defendant 
No. 1 in the present action. 

- In my opinion the suit was proparly 
dismissed ani tiis appeal must be 
dismissed with costs. 

Ross, J.— I agree. 

Anneal rej°ctei. 

(3) 1191)) T\ 0. N. 6)6 I 51 Z 0. 97 Z Z 29 

0, L. J. 411. 
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Dawson Miller, C. J. and 

Foster, J. 

Tofa Lai D is —Plaintiff—Appellant. 

v. 

T. AT. Partridge —Plaintiff—Respon¬ 
dent. 

First Appeal No. 215 of 1922, decid¬ 
ed on 10ch December, 1924, against 
the decree of the Sub. J., Purnea, 
D/-3Lst May, 1922. 

Bengal Tenancy Act, S. 02—Receipt granted 
to tenant Preemption is that the tenant ivas en¬ 
titled to miki depjsit. 

S. 62 provides in efifsot that the money 
,\ tendered by the teaait ■ 1 ill oily be received 
by tne Goan if it appd*rs to the Ooart that 
the applicant was entitle! unler S. 61 to mike 
the deposit and if the Coart is so satisfied it 


■hall receive the real and give a receipt for It 
under the seal of the Ojurt Oaoe the reoeipt 
is given under this seotioa it is provided that 
it shall o jerate ai an acquittance for the 
amount of rent paid b/ tne teaa it aid depo- 
s ted, in the same manner ani to thosa ne 
extent as if the a nouat of reat bad been re¬ 
ceive! by the tenon eat,tie i thereto f hero- 
fore if such reoeipt is pro laced by a tenant in 
a s lit for arrears vmt him it mist be pre- 
■ ime 1 that t ie C >urt w \s satisfied at the time 
the receipt va§ gi ve l t i tne app ica it wai 
entitled under S. 61 to deposit the rent. 

[P. 388 C. I] 

L. AT. Singh and S. H. Hasan —for 

Appellant. 

Ft. Ha tain —for Respondent. 

Dawson-Miller, C. J. —In chis ap¬ 
peal tie only qiasti)! is whether a 
sum of R *. 2,83M5-0 said to have 
bean dspisitei by the Dafendanb 
under S. 6L of the Bsngal Tenancy 
Act should be t iken i ito account and 
creiitel to the Defendant. 

Tne suit was inscituted by the 
Plaintiffs to recover from the Defen¬ 
dant, their tenant, a sum of 
R*. 23,253-7-3 arrears of rent; and cess 
to'ecner with interest for the years 
1336 to 1323 M. S. and for the 
B lisakh /cist of 1339. The suit was 
instituted on the 3Lst May 19:1 in the 
Court of the Sub 9r Unite Judge of 
Purnea. On the 10th December 1920 
t.19 Defen iant thro ugh his Vakil had 
deposite 1 in the samj Court to the 
credit of the Plaintiffs for rent and 
cess a sum of Rs. 2,839 15 0 under a 
challan of that date. The money ap¬ 
pears to have been accepted by the 
Subordinate Juige by directing the 
officer in charge of the Purnea 
treasury to receive the sum if tender¬ 
ed in the treasury by 3 P. M., the same 
day. The money was deposited 
and the Treasurer’s receipt was given 
on the face of the Chilian. No men¬ 
tion i3 mide of this matter in the 
judgment and no credit is given for 
it in arriving at the amount due from 
the Defendant. The Defendant has 
accordingly appealed and contends 
that the sum deposited should be 
deducted from the su n found payable 
by the decree which amounted to 
Rs. 18,380-8-7. 

The challan appears to have been 
tendered in evidence and accepted 
without objection. Apart from what 
appears on the face of the document 
itself there is no evidence to shew 
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under which of the clauses of S. 61 the 
money was paid into Court. The 
Defendant’s witnesses are silent 
about it. Fr >m the document itself 
it appears that the sum was deposited 
by the Defendant through his Vakil 
Babu Shushil Chandra Neyogi to the 
credit of the present Plaintiffs for 
rent and cess with interest up to the 
Kartick kist 1328 M. S. and that it 
wars received in the Purnea treasury 
on the I Oth December 1920 upon the 
instructions of the Subordinate Judge. 

It was argued on behalf of the Res¬ 
pondents that there was nothing to 
shew under which of the provisions 
of S. 61 the money had been paid 
into Court or whether th« facts were 
such as to entitle the Defendant to 
pay the money into Court under that 
section. S 62, however, provides in 
effect that the money shali only be 
received by the Court if it appears to 
the Court that the applicant was 
entitled under S. M to make the 
deposit and if the Court is so satisfied 
it shall receive the rent and give a 
receipt for it under the seal of the 
Court. Once tne^receipt is given 
under this section it is provided that 
it shall operate as an acquittance for 
the amount of the rent paid by the 
tenant and deposited, in the same 
manner and to the same extent as if 
the amount of rent had been received 
by the person entitled thereto. It 
follows therefore that if the challan 
produced is a valid receipt given 
under S 62 it must be presumed that 
the Court was satisfied at the time 
the receipt was given that the appli¬ 
cant was entitled under S. 6L to 
deposit the rent and we cannot now 
at this stage consider that matter 

afresh. 

It was contended, however, that the 

challan does not bear the seal of the 

Court and cannot be regarded as a 
receipt within meaning S 62. Apart 
from the fact that the challan does 
not bear the seal of the Oonrt it would 
appear to be a valid receipt for the 
money deposited- It bears the signa¬ 
ture of the Subordinate Judge and of 
the Treasury Officer who acknow¬ 
ledges receipt of the money. No 
special form of receipt is prescribed 
by the Bengal Tenancy Act and it 
was the duty of the Court to affix its 


seal thereto. If this was not done it 
was the fault of the Subordinate Judge 
and I do not consider that this defect 
should be held to deprive the Defen¬ 
dant of his just rights. Once the 
money was received it was also the 
duty of the Court under S. 63 to 
notify the receipt by notice in the 
Court house ard to serve notice upon 
the persons specified in the applica¬ 
tion free of charge as provided in that 
section. If within 15 days the money 
was not paid to the person appearing 
to beentitled toit under S 64,the Court 
may either pay the amount of the 
deposit to any person appearit g toit 
to be en titled to the same or may, if it 
thinks fit, retain the amount pending 
the decision of a Civil Court as to the 
person so entitled and if the money 
is not paid under this section within 
three years of. the deposit the 
Court may, in the absence of any 
order of a Civil Court to the contrary, 
refund the mcney to the depositor on 
return of the receipt. 

In my opinion the Defendant was 
entitled in the circumstances to have 
the deposil taken into account in 
determining his liability in the suit 
and it follows that the amount of the 
d3cr9e should be reduced by the sum 
of tts. 2,889 15-0 and the interest anl 
costs payable under the decree will be 
reckoned upon the reduced amount 
and the decree will he varied ac¬ 
cordingly. 

It is further ordered that the 
amount in deposit be directed to be 
paid to the Plaintiffs up>n their ap¬ 
plication to the proper offi ?er. 

With regard to the costs of this ap¬ 
peal it appears to me that the Appel¬ 
lant’s grievance his arisen solely 
owing to his neglect to draw this 
matter to the notice of the Subordi¬ 
nate Judge at the trial. Had he done 
so the matter would undoubtedly 
have been dealt with in the judgment 
and credit for the amount deposited 
would have been given to the Appel¬ 
lant. In the circumstances # lS 
ordered that each party baars his own 
costs of this appeal. 

Foster, J. —I agree. 

Decree varied. 




I 


1925 Alauddin v. Kmperor (Bucknill, J.) Patna 3B9 

» 1925 PATNA 389(1) such as is indicated in S. 342 of the 

Cr P. Code and therefore the trial 
FOSTER, J. was vitiated. After the examination 

Banamali Kumar and another —Peti- 0 f the prosecution witnesses each of 
tioners. the accused was asked “Did you cut 


v. 

King Emperor —Opposite party. 

Criminal Rev No. 508 of 1924, De¬ 
cided on oth November. ’924, against 
an order of the S. J„ Manbhum, Sam- 
balpur, D/- 3rd July 19£4. 

% [a) Criminal P.C, t S 842 — Putting general 
ques f ion is enough. 

Where after tie prosecution evidence wai 
ovrr tae Court caked tne accuaed “ Have you 
any atate nent to make ?** and tbe accuaed re¬ 
plied in the negative. 

Held : in the circumstances of the case, the 
DrovisiOJi of the section were comDlied wi h 

[P 389, (2] 

(6) Criminal P C , S. 238-1. P. 0., Ss, 426 & 
480—Cr P.C ., S. 238 applies 

When the charge is under I P.G., 8. 430, the 
conviction can be unaer 3. 426. 

A. K. Gupta— for Pe itioners. 
Judgment—Each of the petitioners 
his been fined Rs. 60 on a conviction 
under S. 426 I. P. C. The prosecution 
case is that the first petitioner, who 
is a co-sharer of the complainant in 
the village Deogaon, cut the embank¬ 
ment of a resei voir which was their 
common property and in doing so 
committed mischief as defined in the 
Code. It is alleged that the first 
petitioner was ai.led in so doing by 
the other petitioners A charge was 
framed under S. 430, I. P C., but the 
conviction was under S. 4 *6. It is 
urged that this conviction is illegal. 
But it is clear that the law empowers 
the Magistrate to convict of the 
minor offence : I refer to S. 238 of 
the Criminal Procedure Code. Then 
it is contended, it I have understood 
properly the point advanced, that the 
Courts below made & confusion of the 
acts of cutting the brndh and selling 
the fish with the result that the 
second and the third petitioners who 
only purchased the fish were made by 
an oversight liable for mischief to the 
bundh. I have looked at the judgment 
and do not think that there was con¬ 
fusion. I find definite findings that 
each of the appellants cut the bundh 
in such a manner and with such inten¬ 
tion as to commit the offence of mis- 
chie f. 

The last point urged is that the 
examination of the accused was not 


the Deogaon bundn and drain out the 
water which is used by meD and 
cattle?'' and the answer of each 
accused was a statement of his defence 
case which has be^n discussed in de¬ 
tail in both the judgments. When the 
accused were about to be called on for 
their defence after the charge had 
been framed the Court a^ked “ Have 
you any statement to make” and the 
accused said “ No.” From the record 
it is clei r that the purpose of S. 342— 
to enable the accused to explain any 
circumstances appearing in the evi¬ 
dence against him — had been fulfilled 
and it is not asserted in argument 
here that anything that t( e accused 
wished to say had not been recorded. 
It appears to me that this argument 
has no substance. 

The rule is discharged and the ap¬ 
plication dismissed. 

Rule discharged . 
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Bucknill and Ross, J J. 

Alauddin —Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Rev. No. 547 of 1924, deci¬ 
ded on 1st December 1924, against 
the decision of tie Dt. Mag. Bhagal- 
pur- D/- 6th September, 1924. 

* * Criminal P. C.. S. 514—Failure to 
produce accused due to his ben g arrested in 
another case—Forfeiture is improper . 

Bail b >nd should rot be forfeited for failure 
of the sure y to proouce the accused person, 
where ti e failure to produce is due to an act 
of lew, e. g. hi* teii g airested. 16 C. W. N. 
550; 37 Mad. U6 Ref. [P. 390, C. 1 & P. 391, C. 2] 

Akbari arid K. Hussain —for Peti¬ 
tioner. 

Sudan Ahmed —for the Crown. 

Bucknill, J.- This was an applica¬ 
tion in Criminal Revieional Jurisdic¬ 
tion. The matter relates to an order 
under which the applicant was direct¬ 
ed to forfeit tbe amount of security 
which he had undertaken to pay on 
behalf of a person who was under 
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trial in the event of that person not 
appearing from time to time during 
the continuance of the trial. The 
applicant and another man who does 
not appear before us, executed a bail 
bond in the usual form, undertaking 
that one Anandi Sirgh, who was on 
trial before the Sub Divisional Officer 
of Bhagalpur under the provisions of 
S. 110 of the Criminal Procedure 
Code, should appear before the Sub- 
Divisional Officer on the 8th February 
1924 and shculd continue to appear 
until further orders. The case ap¬ 
parently continued for some months 
and the accused regulsry appeard. On 
the 3()th May last the case was 
put down for judgment and, so far as 
1 understand, on that day the accused 
appeared in Court; but on that day 
judgment was not delivered and an 
order was passed as follows: “Orders 
not ready. Put up on 2nd June 1924. 
The accused as before." Now, on the 
2nd June the accused was not pre¬ 
sent. The reason for this was found 
to be that on the 31st May or 1st 
June he had been arrested on a charge 
of dacoity at a place called Maldah 
which is not very far from Bhagal¬ 
pur but which is said to be in the 
province of Bengal. The applicant 
and his ftllov sureties were called 
upon to show cause why their bail 
security should not be forfeited. The 
applicant did show the reason why 
he was in fact unable to produce the 
accused; but notwithstanding this, the 
Magistrate, on the 18th August, 
ordered that the full amount of the 
bond should be forfeited and distress 
warrants issued against the sureties. 
The applicant then applied by way 
of appeal to the District Magistrate 
who, however, upheld the decision of 
the Sub-Divisional Officer. It is on 
this point that the applicant has now 
applied to this Court in revision. 

No direct authority in this country 
upon this question has beenquoted but 
there are numerous cases which have 
been decided both in England and in 
India (and it would appear there is 
also authority in the United States 
-of America) which seem to throw 
considerable light upon the proper 
elucidation of this question. The 
case which is nearest to the point in 


that 

bail 

was 


English decisions is the case of Ro¬ 
berts v. Patterson (1). This is a very 
old decision, reported in 18(6. In 
case a seaman who was out on 
on process for a debt under £20 
seized by the Press Gang and 
impressed into the service of the 
King. The person who had given bail 
for him applied to a Judge in Court 
for a habeas corpus to b8 directed to 
the Captain of the ship on which the 
sailor was serving for the purpose of 
bringing the seaman up before the 
Court so that the surety might be dis¬ 
charged from bis bail. The Court re¬ 
fused this applica tion but granted a 
rule nisi for entering an exoneratin' 
on the bail-piece on the ground that 
by act of Jaw the surf ty was rendered 
incapable of taking the Defendant’s 
body for the purpose of rendering 
him before the Court; and that, there¬ 
fore, the surety should not be pre¬ 
judiced. The rule was made absolute 
and an exoneretur was granted. It 
seems to have been thought clearly 
by the Court that it was impossible 
for the surety practically to have 
prevented what had taken place and 
impossible for him to have in fact 
produced the seaman before the 
Court. There are several cases which 
are somewhat similar although the 
circumstances vary. In Merrick v. 
Vaurnfr (2) (a case decided in 1794) 
it was held that a surety should be 
exonerated from his security*where 
the person for whom he had become 
surety had been sent out of the king¬ 
dom under the previsions of an Act 
relating to Aliens’ expulsion (33 Geo. 
3, cl 4). In another case Sharp v. 
Sheriff (3) (a case decided in 1797) the 
facts seem to have been that the 
Defendant had been arrested at the 

suit of the Plaintiff and then been 
enlarged on bail. After his enlarge¬ 
ment he was arrested on a Charge of 
murder in Ireland and it would ap¬ 
pear that application had been made 
by the authorities in Ireland to have 
him sent over for trial there. The 
person who had stood as surety for 
him applied to the Court that his bail 
bond should not be forfeited; and in 
the result, although this applica* 


(1) 1 

[ 1806j 

1 103 Eng. Kep. 157 

(2) 1 

i794‘ 

j 101 Ki g. Rep. 429. 

(3) | 


j 101 Eng. Rep. 9i5 
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tion was not granted in terms, the 
effect was similar because the man 
was brought up before the Court on a 
habeas corpus* He was thus surrend¬ 
ered to the Court and the bail in con¬ 
sequence was discharged. After that, 
he was committed to Newg\te on the 
charge of felony. In what is known 
as Hunts's case (4\ a case decided in 
1696, Hunt had bsen committed for 
trial on suspicion o ; high treason. He 
was admitted on bail and his surety 
applied to the Court proving on an 
affidavit that he could not produce 
Hunt because Hunt had been viol¬ 
ently .removed from his hou«e by a 
party of French who had forcibly 
taken him to France. The Attorney- 
General opposed the application stat¬ 
ing that it would be made to appear 
that this abduction was of Hunt’s 
own contrivance in order to avoid the 

risk of a trial. Holt. L. C. J., refused 

# 

to make any order of the nature ask¬ 
ed because he thought that it was 
premature. He pointed out that if it 
could be shown that Hunt had vo¬ 
luntarily or at his own contrivance 
been carried off by the French the bail 
would be forfeited. But if upon the 
matter being enquired into it was 
subsequently found that this wis not 
so, then the bail would not be forfeit¬ 
ed. The matter was left with an 
order for an enquiry; it does not 
appear whether the merits of the 
matter were in fact enquired into, 
nor, as to what happened in this 
case finally, does the^e appear any ac¬ 
count. These cases I think suffici¬ 
ently show that where a surety is 
unable to produce the person for 
whom he has given bail owing to 
some circu ns:ance which was not re¬ 
ally under the surety’s control, such 
as, for example the impressment of a 
person into the King’s service, his 
arrest on a charge of felony or the 
like, he will not be compelled to for¬ 
feit his bail in ordinary circums¬ 
tances. In India there are two in¬ 
teresting cases where the suicide of 
the person for whom an applicant 
had become surety was held to dis¬ 
charge the surety from his bail 
obligation. One is the case of Nri - 
sing ha Deb Chatterjee v. The King - 

(4) [1696) 90 Eng. Rep. 544 


Emperor (5) where the Court laid 
down that when a person who has 
been let out on bail commits suicide 
the sureties are discharged from their 
obligation to produce him. Another 
case is that of Re S. Vijiaraghavalu 
Naidu (6). In this case the question 
of what might be held to constitute 
the discharge of a bp.il surety was 
dealt with at considerible length and 
the exceptions were divided into 
three classes, (I) act of God, (2) act 
of law, and (3) act of parties. Suicide 
of course belongs to the last of these 
three classes and in that particular 
ca^e it would see m that it was sug¬ 
gested that the sureties might and 
should h*ve been able to prevent the 
individual from committing suicide. 
The act of G',d woull of course in¬ 
clude cases sucii as the death of the 
person. The act of law was regarded 
as including being sent abroad under 
an Aliens Deportation A :t, becom¬ 
ing a peer, being sentenced to trans¬ 
portation or baing impressed by the 
Press Gang. See also the case of Re: 
Rama Bapu Pujari (7). The case now 
under consideration by us falls, I 
think, under the second class, i. e 
an act of law. It is interesting to 
observe, although it is unfortunate 
that we have not got the Report,that 
Mr. Sohoni in the 11th Edition of his 
Criminal Procedure Code at p. 1076 
when discussing S. 514 of the Cri¬ 
minal Procedure Code states that in 
the United States of America it has 
been definitely held that it is a good 
defence to an action on a recogniz¬ 
ance for a persons appearance 
to answer a cri ninal charge that he 
had been arrested and committed to 
jail in another country. [People v. 
Bartlet (8)]. 

The learned Government Advocate 
does not think that in this case he 
can support the order which has been 
passed. I think there is no doubt 
that in this case the bail bond should 
not ha7e been forfeited, the failure to 

(5) [i9i2] 16 C. W. N. 550=151. C. 1008= 
13 Cr. L. J. 592. 

(6) f 19’2] 37 Mad. 1 56=26 M. L. J. 63= 
13 Cr. L. J. 684=i6 I. C. 322=l9l3 

M W N 77 

(7) [19161 18 Bom. L. R. 683= 5 I.C. 825 
17 Or. L. 393. 

(8) 3 Hill 570. 
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produce the person, being due to an 
act of law. The ordjr will be set 
aside and this application will be al¬ 
lowed If the amount has beed paid 
it will be refunded. 

L Ross, J.— T agree. 
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(Full Bench.) 

Dawson-Miller, C. J. Mitllick, 

JWaLa Prasad. D as and 

Foster, JJ. 

Krishna Mohan Sinha —Appellant. 

v. 

Rayhunandan Pandey —Respondent. 

Full Bench Reference, decided on 
23rd December, 1924. 

★ (a) Court Fees Act—D afting is unscien¬ 
tific. 

The drafting of the Act ia unisientifio and 
ita interpretation gives rise to considerable 
difficulty. IP 3,-6, C J] 

4i 4c (6) Court Fees Act , S. 5—Valuation of 
subject-matter—Taxing officer has Jurisdic¬ 
tion—He should take evidence. 

Per Curiam , (Das J. dissenting)-. - The taxing 
Officer or Taxing Jucge, as toe case rniy be, 
fa, under S. 5, the proper persoD to d* ter nine 
tbe fee payable on a memorandum of appeal 
presented to the H gh Court and for this pur¬ 
pose, he may investigate the que>t<<n of the 
proper valuation of the subject-matter of the 
appeal. 

It is essentially desirable that tbe Taxing 
Officer in determining questions of valuation 
should not as a rule base h s dec sion merely 
upon allegations in the plan t as to chp annual 
profits of the pr perty t> be valued. In order 
to arrive at a proper decision o \ such q les- 
tion the parties sbo Id be called upon to 
produce in such manner as may be convenient 
such documentary or other evidence as they 
may be prepared to teader to enable the 
Taxing Officer to decide the question. 

|P 3.6, C 2 &P 397, C 1, 2] 

Per Jwala Prasad , «/, (Semble.)— The non. 
observance by the Taxing Officer of such pre 
cautions will detraot from the finality of his 
decision, 

N. C. Sinha and B. B . Ghosh —for 
Appellant. 

Sultan Ahmad —for Respondent. 

Dawson-Miller, C, J.—The question 
for determination in this appeal is 
formulated in the Order ot Reference 
thus:—“ Has the Taxing Officer juris¬ 
diction to decide a question relating 
to valuation for the purpose of deter- 
minining the amount of court-fee 


payable by the Appellant either on 
his plaint or on his memorandum of 
appeal under S. 5 of the Court Fees 
Act and if he assumes such a juris¬ 
diction, has the High Court any 
power to interfere?” The Taxing 
Officer has not in fact assumed any 
jurisdiction to determine the fee 
payable on the plaint or on the 
memorandum of appeal in the lower 
Courts. The only order he has made 
relates to the fee payable by the 
Appellant on tbe memorandum of 
appeal in this Court and no question 
arises for determination as to the 
Taxing Officer's powers with regard 
to fees payable in the subordinate 
Courts. I propose therefore to confine 
my judgment to bis powers with 
regard to the fee payable upon the 
memorandum of appeal presented in 
this Court. 

The facts are as follows:—The 
Plaintiff, who is the Appellant before 
u«, sued in the Court of the Munsif at 
Bhagalpur for a declaration of title 
and for possession, together with 
mesne profits for two years, in respect 
of 3 bighas 10 cottahs 2 dhurs of jagir 
land. The mesne profits claimed for 
two years were valued in the plaint 
at Rs. 146-12-0. The land was valued 
at Rs. 11 being ten times the Govern¬ 
ment revenue propor ionate to the 
land claimed, making a total of Rs, 
157-12-0. The court-fee was paid on 
that valuation. The trial Court con¬ 
sidered that the court fee payable on 
the land should be calculated not on 
the Government revenue but on the 
market value as provided in S. 7 (v) (d)- 
of the Court Fees Act. The plaint 
was then amended by valuing the 
land at Rs. 70. This valuation was 
accepted in the trial Court and the 
deficiency of the court fee in propor¬ 
tion *o the h gher valuation was paid. 
The Plaintiff succeeded in the trial 
Court and the Defendant appealed to 
the Subordinate Judge paying a 
court-fee on his memorandum of 
appeal upon the value above stated. 
The appeal succeeded and the Plain* 
tiff filed a second appeal to this 
Court paying a court-fee on bis 
memorandum of appeal based upon 
the same valuation.’ The Stamp 
Reporter whose duty it is to see that 
the proper fee is paid upon document^ 
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to deal with different subject-matters. 


presented in this Court reportsi that 
the claim was under-ralued because it 
was manifest tnat if the mesne profits 
amounted in round figures to Hs. 70 
psr annum as stated in the pUint the 
market value of the land rnu«t be 
more than Rs. 73. He considered that 
the ralue of the land based upon the 
yearly profits alleged in_ the plaint 
would not bo less than Rs. 1.260or 
18 years’ purchase. He reported that 
the memorandum of appeal in this 
Court was insufficiently stamped and 
that the plaint and memorandum of 
appeal in the trial Court and the 
lower Appellate Court respectively 
were also insufficiently stamped. Tie 
Appellant being aggrieve 1 the matter 
was referred under 6. 5 of the Cjurt 
Fees AR 1*70, to the Taxing Officer 
who found that the Stamp Reporter 
had correctly val led the land and 
that the court-fee was payible on the 

increased valuation. *-ie allowed the 
Appellant three weeks’ time to make 
'up the deficiency on the memorandum 
of appeal, failing which he directed 
the appeal to be placed before the 
Bench for orders. The Appellant 
considering that the Taxing Officer 
was acting without jurisdiction re¬ 
fused to pay the court-fee within tne 
time ordered and the case caoi3 before 
the Bench for disposal. Tne Appel¬ 
lant contended that the Taxing 
Officer had no jurisiicticn to consider 
the question of valuation of the sub¬ 
ject-matter of the sait for tbe pu'pose 
of deciding tbe amount of fee payable 
on the memorandum of appeal and 
that his order was u'tra vires aid not 
binding. It was contended, on the 
other hand, that tbe Taxing. Officer 
had jurisdiction and that his order 
was final The Banch before whom 
the case ca ne considered that the 
Taxing Officer *hai ex seeded his 
powers and, differing from the earlier 
decision of this Court in Run Sdebar 
v Prasad Singh, Shecnandaa Dub y 
(1) referred the case to a Full Banch 
formulating the question of law as 
above stated. 

The Court Fee3 Act of 18~0 as 
amended by subsequent legislation is 
divided into seven chapters which, as 
indicated by their headings, purport 

(1) l 943 Patad 137=3 Tit 198=4 P. L. T. 

71=1 Pat. L. ii. 25=1922 P. H. 0, 0.337. 


9. 5 under which the Taxing Officer 
acted in this case is included in Chap. 
II which is headed, 4 Fees in the 
High Courts and in the Courts of 
Small Causes at the Presidency- 
towns.” * It provides as follows: 

‘*5. When any difference arises 
between the officer whose duty it is 
to see that any fee is paid under this 
chapter and any suitor or attorney, 
as to the necessity of paying a fee or 
the amount thereof, the question 
shall, when the difference arises in 
any of the said High Courts, be 
referrei to the Taxing Officer, whose 
decision thereon shall be final, except 
when the question is, in his opinion, 
one of general importance, in which 
case he shall refer it to the final deci¬ 
sion of the Chief Justice of such High 
Court, or of such Judge of the High 
Court as tie Cuief Justice shall ap¬ 
point o.ther generally or specially in 

this behalf. 

When any such difference arises in 
any of the said Courts of Small 

Causes, the question shall be reterred 

to the Clerk of the Court, whose deci¬ 
sion thereon shall be final, except 
when the question is, in his opinion, 
one of general importance, in which 
case he shall refer it to the final deci¬ 
sion of the first Judge of such Court. 

Tbe Chief Justice shall declare who 
shall be Taxing Officer within the 
meaning of the first piragraph of 
this section.” 

In determining what is meant by 
fees paid under this chapter the head¬ 
ing is important, but reference must 
also be made to Ss 3 and 4. S. 3 
pr )vides as follows : 

“ 3. The fees payable for the time 
being to the clerk* and officers (other 
than the sheriffs and attorneys) of the 
High Courts established by Letters 
Patent by virtue of the power con¬ 
ferred by S. 15 of the Indian High 
Courts Act, 1861, or 8. 107 of the 
Government of India Act, 1915 ; or 
chargeable in each of such Courts 
unde- No. 11 of the first, and Nos. 7, 
12 , 14, 20 and 21 of tne second 

schedule to this Act annexed ; and 
the fees for the time being chargeable 
in the Courts of Small Causes at the 

Presidency-towns, and their several 
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offices ; shall be collected in manner person to determine the question and 
hereinafter appearing unless he refers it to the Taxing 

ihe reference to the Government of Ju Ige his decision is final, 
ndia Act of 1915 was added by an The first question is whether such a 
amending statute passed in 1917.• The document requires a stamp. If a 
mode of collecting the fees mentioned memorandum of appeal presented in 
m . 3 is deal i with in S. 25 which a High Court when exercising the 
provi jes that they shall be collected jurisdiction mentioned in S. 4 is a 
by stamps. The fees mentioned in document referred to in either of the 
S. 3 are such as would be payable in schedules then until sufficiently 
the High Courts under their Ordinary stamped as prescribed in the schedule 
Original Jurisdiction or in appeals it cannot be received in the High 
from orders or decrees passed in the Court and the appeal is not properly 
exercise of such Jurisdiction and this instituted. 


is indicated in the margin by the 
words “ levy of fees in the High 
Courts on their Original Sides.” S. 4, 
on the other hand, as the marginal 
notes indicate, deals with the fees on 
documents coming before the High 
Courts in the exercise of their Appel¬ 
late or Revisional Jurisdiction in 
cases coming from the subordinate 
Courts, or in their Extraordinary 
Original Jurisdiction. It provides, 
in effect, that none of the documents 
mentioned in the first or second 
schedules of the Act as chargeable 
with fees shall be filed, exhibited 
or recorded in, or shall be received 
or furnished by a High Court 
exercising she jurisdiction named 
unless the same are sufficiently 
stamped as provided in the schedules. 
The section is a prohibition against 
the use of improperly stamped docu¬ 
ments and in that sense may be said 
to make the fees on those documents 
payable, at least in so far as they are 
payable in High Courts. S 6 which 
comes under Chap III contains a 
similar prohibition in respect to the 
subordinate Courts. It would seem 
therefore that S. 5 which is part of 
Chap. II is referring to those fees 
mentioned in S. 4 which are payable 
in the High Courts when it refers to 
the duty to see that any fee is paid 
under this chapter. Such fees would 
include a memorandum of appeal pre¬ 
sented in the High Court in appeals 
from subordinate Courts and, if such 
a document requires to be stamped 
and a question arises between the 
Stamp Reporter, who is the officer 
charged with the duty mentioned in 
S. 5, and the suitor as to the amount 
thereof, the Taxing Officer, who is the 
Registrar in this Court, is the proper 


A difficulty arises at the outset 
owing to the wording of Sch. 1, Art. 1, 
which prescribes the stamp fee for, 
inters alia , a memorandum cf appeal. 
The language of Art. 1 of Sch. I would 
appear to exclude such documents 
when presented in a High Court. The 
documents there mentioned are those 
presented in any Civil or Revenue 
Court except those mentioned in S. 3. 
The Courts mentioned in S. 3 are High 
Courts and certain of the Small Cause 
Courts. S. 4 carries the case no fur¬ 
ther, for the prohibition in that sec¬ 
tion against the reception of docu¬ 
ments extends only to documents of 
the kinds specified in either of the 
schedules. We are therefore driven 
bick to the schedules. If the docu¬ 
ment specified in Art. 1 of Sch. I are 
those presented in Courts other than 
High Courts and Small Cause Courts, 
there would appear to be no provision 
for stamping a memorandum of ap¬ 
peal presented in a H'gh Court. The 
Act can hardly have been intended to 
exclude so important a document as a 
memorandum of appeal presented ia 
the High Court exercising Appellate 
Jurisdiction and so far as I am aware 
the point has not been definitely rais¬ 
ed but it has always been assumed 
that is was included.* The wording of 
this Act i*3 in some respects certainly 
unscientific and difficult to interpret 
and its interpretation has been the 
subject of a multitude of decisions in 
the Courts. It seems to me that the 
intention was to include a memoran¬ 
dum of appeal presented in the High 
Court amongst the documents referred 
to in S. 4, the words *’documents of 
any of the kinds specified in the first 
or second schedules ” being a descrip¬ 
tion of the documents mentioned in 
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the schedules without reference to 
the words of exclusion appearing in 
Art 1 of Scb. I. Or it may be that 
Sch. I, Art. 1 was intended to exclude 
from the documents there named only 
those presented to the High Courts 
on their Original Sides and the Small 
Cause Courts. In either case the 
wording is unfortunate. But as the 
point was conceded in argument it 
need not be further discussed. 

The substantial question which was 
argued before us w»s whether in as¬ 
certaining the fee payable on the 
memorandum of appaal presented to 
the High Court on appeal from the 
subordinate Courts the question of 
valuation can be taken into account 
by the Taxing Officer to whom the 
matter has been referred, or whether 
the Taxing Officer is bound by the 
valuation appealing on the memoran¬ 
dum of appeal where such valuation 
has been accepted in the lower Court 
either without question or after 
contest. 

The wording of S- 5 is undoubtedly 
wide enough to cover any question 
which may arise, including valuation, 
for the purpose of ascertaining the 
amount of fee payable in the High 
Court. It is contended, however, that 
all questions of valuation are under 
S. 12 to be determined by the lower 
Court and that the decision there 
arrived at is final and cannot be dis¬ 
turbed except under the express con¬ 
ditions referred to in the second 
clause of S 12 which is contained in 
Chap. III. That Chapter is headed 
“ Fees in other Courts and in Public 
Offices.” S. 12 provides as follows : — 
“I. Every question relating to 
valuation for the purpose of deter¬ 
mining the amount of any fee charge¬ 
able under this chapter on a plaint or 
memorandum of appeal shall be decid¬ 
ed by the Court in which such plaint 
or memorandum, as the case may be, 
is filed, and such decision shall be 
final as between the parties to the 
suit. 


II. But whenever any such sr 
comes before a Court of appeal, r 
ference or revision, if such Court co 
eiders that the said question has bei 
wrongly decided, to the detriment 
the revenue, it shall require the par 
foy whom such fee has been paid 


pay so much additional fee as would 
have been payable had the question 
been rightly decided, and the provi¬ 
sions of S 10, para. 11, shall apply.”. 

It should be mentioned that Ss. 9 
and 3 0 in the same Chapter provide 
machinery for ascertaining tty^ value 
of land and houses, the subject-matter 
of a suit when the Court thinks that 
the value has been wrorgly estimated 
to the detriment of the revenue. It 
was contended on behalf of the Ap¬ 
pellant that the power given under 
Cl II of S. 12 is confined to the Court 
of appeal in which the question arises 
and that the Taxing Officer is not the 
Court for the purposes of S. 12. As¬ 
suming without Oecidirg that this con¬ 
tention is accurate it seems clear, in 
my opinion, that S. 12 Has no appli¬ 
cation to a question of Court-fees pay¬ 
able on a memorandum of appeal 
presented to a High Cou't but only 
applies to the fees payable in other 
Courts. It is true the High Court 
wouli have the power conferred by 
Cl. II but the fees dealt with are the 
fees paid in the lower Court, for the 
fees dealt with in Chap. Ill which 
includes S. 12 are stated to be the 
fees in other Courts and in Public 
Offices, that is, in Courts other than 
those referred to in Chap. II, and 
questions relating to the fees payable 
in the H : gh Court are not governed 
by any of the provisions in Chap. Ill 
unless it should appear from the con¬ 
text that they are nece>sarily includ¬ 
ed. It was suggested th*t Chap. Ill 
which includes 8s. 6 to 19 does in fact, 
in some cases, deal with fees payable 
in the High Court and S. 8 was re¬ 
ferred to as an instance. This section 
deals with the fee payable on a nemo- 
randum of appeal against an order re¬ 
lating to compensation under any 
Land Acquisition Act for the time 
being in force, and under the Land 
Acquisition Act of 1894 such appeals 
lie only to the High Court. The sec¬ 
tion, however, is not inconsistent 
with the heading of Chap. Ill, for in 
1870, when the Court Fees Act was 
passed, by the Land Acquisition Act 
then in force such appeals lay to the 
District Judge and no inference can 
be drawn from this section that Chap. 
Ill was intended to deal with feeB 
payable in the High Court. S. 15 was 
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also referred to which provides for 
repayment in certain cases of so 
much of the fe? paid on an applica¬ 
tion for review as exceeds the fee 
payable on any other application to 
the Court under the second Schedule, 
Art. 1, Cl. (6) or Cl. (<7) where the 
Court reverses oi modifies on review 
its former decision. CL (^) in Art. 1 
of the second Schedule is an applica¬ 
tion presented to a High Court The 
fee therefore repayable may be part 
of the fee paid upon an application 
for review in the High Court as the 
section now stands. But this also, it 
must be rememb 'red, is a piece of 
patch work legislation. In the Act 
|as originally pas ed the words “plaint 
or memorandum of appeal ” appeared 
instead of the word “application” 
land, although the word “application” 
was substituted in pi ice of the words 
“ plaint or memorandum of appeal ” 
by a later Act of the same year, it 
would appear that the fee actually 
recoverable under the Act, as origi¬ 
nally passed, was part of that paid on 
the plaint or memorandum of appeal. 
This was an obvious blunder and had 
to be rectified by an amending Act. 
As alrea' y stated in another con¬ 
nection the drafting of this Act is 
somewhat unscientific and its inter 
pretation certainly gives rise to con¬ 
siderable difficulty, but even if there 
should be found in Chap. Ill an 

isolated instance of reference to fees 
payable in a High Court I think that 
the intention of che Act was to deal 
in that Chapter with fees payable in 
the subordinate Courts only, unless 
the contrary must necessarily be in¬ 
ferred from the context. 

The High Court may undoubtedly 
under the second clause cf S. 12 re¬ 
quire a party to pay an additional fee 
upon the plaint or memorandum of 
appeal in the lower Court and this 
power is conferred on the Court itself 
as distinguished from the Taxing 
Officer whose powers are confined 
under S. 5 to the fees payable in the 
High Court. Similarly, in my opinion, 
the fees mentioned in the first clause 
of S. 12 are those payable on a plaint 
or memorandum of appeal in the sub¬ 
ordinate Courts and the section does 
not impose upon the High Court as 
distinguished from the Taxing Officer 


and the Taxing Judge the duty of 
deciding questions relating to valu¬ 
ation for the purpose of determining 
the amount of the fee chargeable in 
the High Court on a m morandum of 
appeal. The powers of t ne High Court 
in this respect, in so far as the fees 
payable in that Court are concerned* 
are delegated under S. 5 to the Tax¬ 
ing Officer and the Taxing Judge. It 
was argued that it would be contrary 
to the intention of the Act to allow 
the High Court to go into questions 
of valuation when no machinery is 
provided in Chap. II simil tr to that * 
given in Chap. Ill for determining 
such questions. Ss. 9 and 10 of Chap¬ 
ter III give the other Courts power to 
issue a commission to hold a local or 
such other investigation as may be 
necessary to determi le the value of 
the subject-m itfcer of the suit bat no 
express provision for this purpose is 
made in Chap. II. I am not much 
impressed by this argument, for once 
it is determined that the power of the 
High Courts to decide the amount of 
the fee payable on the memorandum 
of appeal presented in those Courts 
is delegated to the Taxing Officer and 
the Taxing Judge under S. 5 those 
Officers could always, if need be* 
require evidence to be produced 
before them and to hold an in¬ 
vestigation as to the va4ue of 
the subject-matter, for they would 
have all the powers incidental to the 
discharge of those duties which the 
High Court itself possessed. 

In my opinion the Taxing Officer or 
Taxing Judge, as the case may he, is 
under S 5 the proper person to deter¬ 
mine the fee payable on a memoran¬ 
dum of appeal presented to the High 
Court and, r or this purpose, he may, 
investigate the question of the proper 
valuation of the subject-matter of the 
anpeal. Even under S. 12 ; clause I, it| 
would appear that in the Subordinate 
Courts it is the Appellate Court which 
alone can.decide the question of valua¬ 
tion for the purpose of determining 
the amount of fee chargeable on the 
memorandum of appeal presented in 
that Court and for this purpose it 
could, if necess iry, exercise the powers 
conferred by Ss. 9 and 10 It can also, 
as can the High Court, exercise the 
power conferred by cl. II of S. 12 if it 
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thinks the question has b en wrongly 
decided ir the Court below. It would, 

I think, be an anomalous state of 
affairs if the High Court alone Y ad no 
pover to decide the question of ■valua¬ 
tion for the purpose of determining 
the amount of the fee chargeable on 
the memorandum of appeal presented 
before it, apo*er whtch the lower 
Appellate Court possesses in deter¬ 
mining the amoui t payable on i s 
own memorancum of appeal. The 
scheme of the Act appears tome to 
be that in the subordinate Courts 
under S. 12 the trial Court alone has 
power to decide whao is the proper 
valuation for the purpose of determin¬ 
ing the fee payable on the plai it and 
the Appellate Court alone has the like 
power with regard to the mem ora r. du rn 
of appeal presented in that Court, 
even if the trial Court has arrived at 
a different valuation, and. each Court s 
decision is final subject to the provi¬ 
sions of the second clause of S. 12 
Under S. 5 the High Court ahohas 
similar povers with regird to its own 
memorandum of appeal, whi h powers, 
however, are delegated to the Taxing 
Officer ortheTaxirg ."fudge whose 
decision again is final. Even if those 
officers should make a manifest mis¬ 
take in the exercise of their jurisdic¬ 
tion, their dec.sion is not subject to 
appeal to or review by theCourt itself, 
In the present case I consider that 
the Taxing Officer was acting within 
his jurisdiction and his decision ean 
not be disturbed by this Bench. As 
the Appellant has deliberately elected 
not to pay the fee c rdered by the Tax¬ 
ing Officer after time was given to 
him for that purpose but has chosen 
to rely upon his right to question the 
Taxing Officer’s jurisdiction I think 
that his memorandum of appeal should 
be rejected as not haviDg been pro¬ 
perly presented in time. 

Before concluding this judgment I 
desire to point out that although there 
was some evidence before the Taxing 
Officer upon which he might arrive at 
a decision on the question before him 
it is essentially desirable that the 
Taxing Officer in determining ques¬ 
tions of valuation should not as a rule 
base his decision merely upon allega¬ 
tions in the plaint as to the annual 
profits of the property to be valued. 


It may be.that such valuation was 
over-estimated in the plaint as some¬ 
times happens. In order to arrive at 
a proper decision on such questions it 
would be better that the parties should 
be‘called upon to produce in such 
manner as may be convenient suchj 
documentary or other evidence as 
they may be prepared to tender, to 
enable him to decide the question i 
He will then be in a position to deal 
adequately with the matters in dis¬ 
pute. # . _ 

Mullick. J.— I agree with the judg¬ 
ment just delivered by the learned 
Chief Justice and I still think that 
the case of Bam Sekhar Prasa<1 Singh 
Shtonundan Dubty 0) was rightly de¬ 
cided. The Court Fees A t in spite of 
its obscure drafting seems to me to 
lay down the following scheme for 
the taxation of plaints and memoran¬ 
da of appeals. 

Suits and memoranda of appeals 
are classified according to the sub- 
j, ct-matter or the subject matter in 
disnuie or the nature of the relief 
claimed. Schs. I and II endeavour 
to give a comprehensive classifi¬ 
cation of the various kinds of suits 
with reference to these heads of classi¬ 
fication. The schedules also provide 
that the proper fee payable on some 
documents shall vary according to the 
Cyurt in which they are filed and that 
in regard to others there shall be no 
such variance. Again in Sch. II it is 
declared that the plaints and appeals 
in the suits therein specified shall bear 
the fixed fees prescribed while in Sch. 

I are spec.tied various suits in which 
the p aints and appeals shall bear an 
ad v ilorcm fee. Art. I of Sch. I pro¬ 
vides that the fee payable on plaints 
and appeals in suits not otherwise 
provided for in this Act when present¬ 
ed to any Civil or Revenue Court 
except those mentioned in S. 3 of the 
Act shall be levied upon the amount 
or value of the subject-matter in dis¬ 
pute according to certain rates given 
in a table at toe end of the schedule. 
The words, not otherwise provided 
for in this Act ” refer to certain sec¬ 
tions in the body of the Act and to the 
remaining articles of Sffis. I and II. 
S. 3 of the Act which falls in Chap II 
provides that in respect of certain 
proceedings in the Original Side of a 
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Chartered High Court and in all suits 
in the S nail Cause Courts in Presi¬ 
dency Towns court-fees on plaints 
and applications shall be collected in 
the manner provided in Chap. V of the 
Act- The section is not a charging 
section and merely prescribes the 
mode of c» Lection. The fees leviable 
on the Original Side of a Chartered 
High Court and in the Presidency 
Small Cause Courts are prescribed by 
enactments other tian the Court Fees 
Act. 

S. 4 of the Act is a charging section 
and declares that no document, which 
is chargeable under Schs I and It, 
shall be received in the High Court in 
exercise of its extraordinary Original 
Civil Jurisdiction, or extraordinary 
Original Criminal Jurisdiction, or 
Appellate Jurisdiction, or its jurisdic¬ 
tion as a Court of Reference and 
Revision unless in respect of such 
document there be paid a fee of an 
amount not less than that indicated 
by either of - he said schedules as the 
proper fee for such document. The 
language of the section when read 
with Art. I of Sch. I may raise a doubt 
as to the fee chargeable on a memo¬ 
randum of appeal ; but in my opinion 
the meaning of the legislature is that 
the fee on a memorandum of appeal 
preferred in the High Court shall not 
be less than that which would haye 
been payable on the document if it 
hai been filed in the Courts referred 
to in Art. 1, Sch. I. 

I next turn to Chap. Ill which deals 
with fees in Courts and public offices 
other than tbo 3 e referred to in Cnap 
II. S. 6 in this Chapter is the charg¬ 
ing section and it declares that no 
plaint or memorandum of appeal shall 
be received unless in respect of it 
there be paid a fee of an amount not 
less than that indicated in Sch. I or II 
as the proper fee for such document. 

Let us nex: refer to the procedure to 
be followed when a plaint or & memo¬ 
randum of appeal is filed in a Court 
other than a Chartered High Court or 
a Presidency Small Cause Court. 

The Court will first of all decide 
into which of the various classes en¬ 
umerated in Schs I and II the docu¬ 
ment falls. This has sometimes eeen 
called deciding the category of the 
suit. The process involves the con- 
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struction of the plaint and a determi¬ 
nation of the real relief prayed for. It. 
is essentially juiicial and requires the 
Court to oe astute to see that reliefs- 
are not so cast as to secure an evasion 
of the Court Fees Act, A familiar 
instance is when declarations are only 
asked when consequential relief is the 
real claim. 

The Court will then proceed to see 
whether the proper fee is a fixed fee 
under Sch. II or an ad valorem fee 
under Sch. I. No question of valua¬ 
tion arises if the fee is a fixed fee ; 
but if an ad valorem fee is leviable 
then the Court will proceed to value 
the subject matter or the subject-mat¬ 
ter in dispute or fix the am)unt of the 
relief claimed according to rules for 
computation set out in Ss. 7 and 8 of 
the Act. If a local or further investi¬ 
gation is necessary the Court may 
proceed under S. 9. This computation 
is the valiation referred to in S. 11 of 
Cnap. Ill an i the Court’s a 1 judication 
on a quos i ki relati lg t mreto is final 
in respect of a plaint or memorandum 
of appeal under the first clause of S. 
12 . 

It has been held that a question of 
valuation does not include a question 
of category and although the two 
questions may in practice often over¬ 
lap and a decision on a question of 
valuation for the purpose of defcer- 
mi litig the amount of fee chargeable 
may involve a decision on the ques¬ 
tion of cicegory, it has been conceded * 
here before us that a decision on a 
question of categery is not final with¬ 
in the meaning of cl. (1) of S. 1 2, 
while a decision on a question of 
valuation pure and simple as defined 
ebove is final as between the parties 
to the suit. The second clause of S. 
12, howerer, gives a Court of appeal 
power to collect deficit Court-fees in 
respect of fees payable in subordinate 
Courts, and it seems now settled that 
the High Court as a Court of appeal, 
reference and revision is competent to 
exercise this power in respect of all 
Courts subordinate to it. 

S. 12 does not apply to the Original 
Side of the High Court bit does the 
irst clause of it apply to the Appel¬ 
late Side of that Court? I think the 
answer is in the negative. 
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The scheme of the Act does not per¬ 
mit us to hold that the first clause is 
applicable to High Courts, and the 
heading of Chap. Ill, in which S. 12 
falls specifically states that this 
Chapter applies to fees in Courts 
other than those referred to in Chap. 
II. It. is true that S. 8 deals with the 
fee payable in Land Acquisition ap — 
peals which lie now exclusively to the 
High Court and that S. 15 which also 
falls under Chap III deals with the 
refund of Court-fees upon appli ations 
for review in certain Courts including 
the High Court. I agree vith the 
learned Chief Justice that S. 8 does 
not raise any difficulty. When that 
section was first enacted, appeals in 
certain Land Acquisition cases lay to 
Courts other than the High Court and 
the inclusion cf the section in Chap. 
Ill of the p esent Act merely means 
that in the event of the former juris¬ 
diction of these latter Courts being 
restored, the Couit fee shall be com¬ 
puted in accordance with the section. 
The section does not in terms provide 
f or fees on a memorandum of appeal 
to the H gi Court and in my opinion 

the charging section for such appeals 
still remains S. 4 of the Act. 

With regard to S. 15 it is to be ob¬ 
served that tha section deals not with 
the payment of fees but with refunds, 
and it dots not assist us in deciding 
whether the fir^t clause cf S. 12 is ap¬ 
plicable to a High Court. Further I 
agree with the learned Chief Justice 
that the reference to a High Court in 
this section is probably due to some 
carelessness in drafting and id seems 
to me that the proper place for the 
section was in Chap. VI which deals 
with miscellaneous matters. 

Next let us inquire who is the 
authority competent to determine a 
question of valuation or a question of 
cat jgory with respect to a m-mo- 
randum of appeal presented to a High 
Court on the Appellate Side. In my 
opinion S. 5 designate the authority. 
It prescribes that in all High Courts 
there shall be, firstly, an officer whose 
duty it is to receive the memorandum; 
secondly, an officer who shall be the 
Taxing Officer; and '.hirdly, when the 
Chief Justice so directs, a Judge of the 
High Court who shall ba appointed to 
determine disputes arising between 


the suitor and the Taxing Officer. It 
is not necessary to consider what 
would be the position if there was no 
Taxing Officer appointed ; but tha law 
states in clear and unequivocal langu¬ 
age that so long as there is a Taxing 
Officer his decision shall be final as 
regards the amount of the Court-fee 
payable. This decision must include 
a determination not only on the ques¬ 
tion of category but also on the ques¬ 


tion of valuation. It is conceded that 
the Taxing Officer of this Court ha9 
jurisdiction to decide the question of 
category, but it is urged that he has 
no jurisdiction to decide a question of 
valuation which r< quires the exercise 
of judicial functions, and it is sug¬ 
gested that by S. II the High Court is 
ihe only authority that can decide 
that question. 

Now in the first place I have al¬ 
ready expressed the opinion that the 
first clause of S- 12 does not apply to 
High Courts and in the second place 
if it is sought to creaks jurisdiction by 
the application of S. 107 of the Code 
of Civil Procedure the answer is that 
in view of the unrestricted language 
of S. 5 of the Act it must be assumed 
that the legislature intended to divest 
the Court and to transfer its jurisdic¬ 
tion to the Taxing Offi:er. The deci¬ 
sion of a question of category often 
requires the exercise of judicial 
powers of a higher order than the 
decision of a question of valuation : 
this is recognized in S. 12 which con¬ 
fers finality only as to the latter, and 
it could not have been intended to 
grant to the Taxing Officer juris¬ 
diction as to the more difficult ques¬ 
tion and to deny it as to the less diffi¬ 
cult ones. 

If on the other hand it is contended 
that the Taxing Officer has jurisdic¬ 
tion neither to determine a question 
of category nor a question jf valu¬ 
ation, then his jurisdiction must be 
limited to an exercise in arithmetic 
only and this could not possibly have 
been intended by the Act. 

But it is pointei out that the Act 
provides nothing of the nature of S. 9 
for the Taxing Officer. The answer 
to this is that the jurisdiction to fix 
the amount of the Court-fee being 
given the law implies that the Taxing 
Officer shall have power to adopt such 
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procedure as may be necessary for the 
exercise of that jurisdiction. Cer¬ 
tainly a taxing statute must be 
strictly construed, but in this case 
the power to hold an inquiry is in aid 
of the subject and in no way to his 
prejudice ; nor is it repugnant to the 
Act. The fact is that where the 
High Court has delegated it juris¬ 
diction to a Taxing Officer, it has 
no jurisdiction left to do any of the 
acts which it could otherwise have 
performed, and if the Taxing Officer 
cannot decide a question of valuation 
no other authority can discharge that 
•duty. 

I agree however that in the case be¬ 
fore us the inquiry lias been too sum¬ 
mary and that the Taxing Officer 
would have been well advised to have 
called upon the suitor to g ve further 
evidence of the value of the subject- 
matter in dispute. The Taxing Offi¬ 
cer had power either to take evidence 
himself or to refer the matter to the 
trial Court, but tbrugh it is unfor¬ 
tunate that he preferred to rely on 
the somewhat meagre materials on 
the record it cannot be said that he 
has acted without jurisdiction. His 

decision is therefore final. 

Jwala Prasad. J.—The question re¬ 
ferred to us for decision runs thus 

‘*Has the Taxii g Officer jurisdic¬ 
tion to decide the question relating 
to valuation for the purpose of de¬ 
termining the amount of Court-fe9 
payable by the Appellant either on 
his plaint or on his memorandum of 
appeal under S. 5 of the Court-Fees 
Act, and if he assumes such a juris¬ 
diction, has the Hugh Court any 
power to interfere ?” 

Now, what is the power of the Tax¬ 
ing Officer under S. 5 of the Court- 
Fees Act (Act VII of 1870)? That 
section occurs under Chan. II of the 
Court-Fees Act headed “Fees in the 
High Courts and the Courts of the 
Small Causes at the Presidency- 
towns,” and it runs as follows :— 

“When any difference arises bet¬ 
ween the officer who^e duty it is to 
see that any fee is paid under this 
Chapter and any suitor or attorney, 
as to the necessity of paying a fee 
or the amount thereof, the question 
shall, when the difference arises in 
any of the said High Courts, be re¬ 


ferred to the Taxing Officer, whose 
decision thereon shall be final, except 
when the question is in his opinion, 
one of general importance, in Which 
case he shall refer it for the final 
decision to the Chief Justice of such 
Court, or of such Judge of tbe High 
Court as the Chief Justice shall ap¬ 
point generally or specially in this 
behalf.” 

We are not concerned with para. 2 
of that section which relates to the 
Courts of Sm»ll Causes. Para. 3 of 
the section says that the Chief 
Justice shall declare who shall be 
Taxing Officer within the meaning of 
the first paragraph of the section. 
Under this paragraph the Chief 
Ju*t : ce of this Court has appointed 
the Registrar as the Taxing Officer. 
The Stamp Reporter is the officer 
whose duty under the fi r st paragraph 
of the section is to see that proper 
fee is paid under Chap. II of the. 
Court Fees Act. Chap. II which 
relates to fees in the High Courts 
consists of three section-, namely, 
Ss. 3, 4 and 5. S. 3 relates to levy of 
fees in H gh Courts on their Original 
S:des. This High Court has no Ori¬ 
ginal Jurisdiction and therefore we 
are not concerned with that section. 

S. 4 deals with fees on documents 
coming bef >re the High Courts in the 
exercise of their Appellate or Re*i* 
sional Jurisdiction in cases coming 
from the subordinate Courts or in 
their Extraordinary Original Juris¬ 
diction. It provides that no docu¬ 
ment of any of the kinds specifi d iD 
the first or second Schedule of the 
Act chargeable with fees shall be 
filed, exhibited or recorded in, or shall 
ba received or furnished by a High 
Court exercis ng the jurisdiction 
named, “ unless in respect of such 
document there be paid a fee of an 
amount not less than that indicator 
in any of the said schedules as^ the 
proper fee for such document. A. 
memorandum of appeal is a, document 
within the mrani< g of this section , 
B ilkaran Rni v. Govind Nath Tiwari 
(2). Thus if a memorandum of ap¬ 
peal is filed in the High Court the 
Court-fee leviable will have to be 
determined with respect to Schs. 
and 2. Memorandum of annual 
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mentioned in Art. 1, Sch. 1 and in 

Arts. 11, 17,20 and 91 of Sch. II. 
Arts. 11, 17, 20 and 2L of Sch. II have 

prescribed fixed sums to be payable 
on memorandum of appeal filed in 
any Court and no question of valua¬ 
tion arises for the purposes of deter¬ 
mining the Court-fee payable in those 
oases. Art. 1 of Scb. I applies to 
memoranda of appeals presented to 
any civil or revenue Court except 
those mentioned in S. 3 S. 4 not hav¬ 
ing been exceDfced, a memorandum of 
appeal filed in the High Court will 
come under this Article though it is 
not happily worded. The amount of 
fee payable under this Article de¬ 
pends upon ti the amount or value of 
the subject-matter in dispute” as 
mentioned in column 2 of the sche¬ 
dule. Therefore in orde~ to ascertain 
the amount of fee payable upon a 
memorandum of appeal under Art. 1, 
•Sch. I, the amount of value of the 
subject-matter in dispute has to oe 
determined. 

In order to ascertain the fee pay¬ 
able upon a memorandum of appeal 
coming under the aforesaid Arts. 11, 
17,20 and 21 of Sch. II. the nature 
of the document has to be determin¬ 
ed. For instance, in order to apply 
Art. 11 of that schedule it has. lobe 
ascertained whether the appeal is from 
a decree or an order having toe 
force of a decree. If it is from a de¬ 
cree or an order having the force of 
a decree, Art. 11 does not apply and 
the Court-fee payable will be upon 
<4 tho amount or value of the subject- 
matter in dispute” un ler Art. 1 of 
Sch. I. Similarly, in order to apply 
Art. 17 of Sch. Hit will have to be 
ascertained as to whether the memo¬ 
randum of appeal is with respect to 
suits enumerated therein, for in¬ 
stance, whether or not it is with res¬ 
pect to a suit to obtain a declaratory 
decree where no consequential relief 
is prayed. L'kewise, the nature of 
the appeal will have to be ascertain¬ 
ed in order t> apply Arts. 20 and 21 
of sch. II. Therefore, in order to find 
out whether a memorandum of ap¬ 
peal filed in the High Court is pro¬ 
perly stamped under the Sch. ) and 
2 , the nature of the suit-, the nature 
of the decree or order appealed from 
or the amount or the value of the 
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subj sot-matter in dispute as the case 
may be, will have to be determined: 
Upon the determination of this quasi 
tion will depend the proper Court- 
fee payable under Sch. 1 arid 2. There 
are certain documents which need 
not bear any Court-fee, such as, a 
written statement whioh does not 
plead a set off or a counter claim: 
Therefore the question as to the 
necessity of paying a fee with real 
pect to a document filed in the High 
Court, say, with respect to suits 
tried by the High Court in its extra- 
orlinary Original Jurisdiction, will 
have also to b9 determined an 1 for 
this purpose the nature of the docu¬ 
ment has to be ascertained. There¬ 
fore two questions arise with respect 
to a document filed, exhibited or re¬ 
cords! in or received, or furnist ed by 
a High Court, namely, (1) the neces¬ 
sity of paying a ee and (2) the 
amount of fee payable. 

Reading S. 4 and Schs. I and II the 
fee payable upon a document filed in 
th 3 High Court is a fee payable under 
Chap. It of the Court Fees Act. 

Qn ler S. 5 of the Act it is the duty 
of the officer appointed in this behalf 
by toe High Court, say, the Stamp 
Reporter, to see whether and what 
fee is payable under Chap. II upon 
a document filed, exhibited or record¬ 
ed in or received or furnished by the 
High Court His duty is to see under 
what Articles or Schs lane II the 
aforesaid document falls. If it is a 
docu nent with respect to which a 
fee is to be paid under the said sche¬ 
dules it is his duty to find out the 
amount of the fee leviable upon it. 
Therefore with respe t to a memo¬ 
randum of appeal filed in the High 
Court t i9 the duty of the Stamp 
Reporter as an officer of the Court to 
determine under which Article of the 
said schedules the document falls and 
the amount of fee payable with res¬ 
pect thereto. If he finds that the 
memorandum of appeal fails under 
Art. 1 of Sch. I of the Act, he has 
to find out “ the amount or value 6f 
the subject-matter " as stated in 
column 2 of the Article in order to 
determine the amount of fee payable 
under column 3 of that schedule. Ih 
other words, he has to determine the 
value of the subject-matter in dispute, 
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for without it the amount of fee 
payable cannot be ascertained. There¬ 
fore the question of valuation is in¬ 
volved in the determination of the 
amount payable upon a memorandum 
of appeal. If the suitor contests the 
amount fixed by the Stamp Reporter, 
a difference arises between him and 
the officer wffiose duty it is to see that 
prop* r fee is paid under Chap. II of 
the Court Fees Act upon the memo¬ 
randum of appeal. "When such a 
difference arises the question shall 
be referred to the Taxing Officer. This 
contest gives rise to an issue and that 
issue has to be determined by the 
Taxing Officer. The issue may be 
with respect to the nature of the 
document in order to find out in which 
categcry of the schedules the docu¬ 
ment falls, or it may be as to the 
value of the subject-matter in dispute 
upon which the amount of fee payable 
depends. In the latter case the ques¬ 
tion of valuation is involved in the 
determination of the issue. The Tax¬ 
ing Offi er has, therefere jurisdiction 
to determine the question relating to 
valuation for the purpose of deter¬ 
mining the amount of Court-fee 
payable under S. 5 of the Court Fees 

Act. 

It has, however, been argued at 
the Bar that if the legislature had 
int<nded to give jurisdiction to the 
Taxing Officer to det< rmme questions 
of valuation under S. 5 of the Act, 
provisions similar to S. 9 and 10 in 
Chap. Ill would have be«n made in 
Chap. II providing proper machinery 
for the purpose of determining valua¬ 
tion. As was pointed out in the Full 
Bench case of Amjad All v. Muham¬ 
mad IsraiL (Z) fchf procedure enjoined 
by the statute and practice of the 
High Court and of the District Courts 
is so very different in these matters 
that no useful analogy can be drawn 
from them. The duty of determining 
the fees in the subordinate Courts, 
Original and Appellate, under S. 6, 
Chap III of the Act rests in those 
Courts, whereas such a duty is cast 
upon the officer appointed under S. 5 
$f the Act with respect to fees paya¬ 
ble on documents filed in the High 
Court. The subordinate Courts have 
ber r pi'tpn pewers unHf r s. P and 10 
~aTu’bi>7] *0 All. l 1 = 
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of Chap. Ill to determine the net 
profits or market value of the subjict- 
matter in dispute. In the High Court 
the duty o p determining the fee pay¬ 
able upon a document, such as memo- 
randum of appeal presented to the 
High Court, is Cistupon the officer 
appointed under S. 5 of the Act to see 
th it proper fee has been paid. It is 
only when a difference arises bet¬ 
ween the said officer and the suitor 
that the ma ter is referred to the 
Taxir g Officer for his decision. The 
power of deciding the question given 
to the Taxing Officer implies the 
power to make an enquiry as to 
the amount payable upon the 
document, and if the amount 
of court fee payable depend* upon 
valuation the Taxing Officer has 
power to inquire into questions relit- 
ir g to valu ' tion. Therefore, in vest¬ 
ing the Taxing Officer with pow T er to 
give decision with resnect to a dispute 
between the suitor arid the officer of 
the Court referred to therein as to 
the amount of fee payable depending 
upon the value of the subject matter 
in dispute the legislature has im¬ 
pliedly vested the Taxing Officer with 
power to make inquiries into the 
question of valuation and to fix the 
amount of Court-fee payable. 

Lastly it has been argued that 
cl. (2) of S 12 ' ; ves power to the 
High Court to dete. mine the question 
of valuation in erdfr to determine 
the proper fee payable upon a plaint 
or memorandum of apoeal when the 
matter comes before it in appeal, re¬ 
ference or revision. That Clause 
relates only to plaint and memoran¬ 
dum of appeal tied in the subordi¬ 
nate Courts, and does not relate to 
memorandum of appeal filed in the 
High Ccurt, and the power given 
thereunder can only be used when 
the question of valuaticn is wrongly 
decided by the Courts ‘*to the detri¬ 
ment of thereveme.” Therefore, th<* 
contention based upon S. 12 is not 
tenable. Besides, the language of 
S. 12 is different from that of S. 5. 
Under S. 12 it is merely the decision 
cf the subordinate Courts as to valu¬ 
ation, and not as to the category in 
which the suit or appeal falls which 
is final, whereas under S. 5 the deci¬ 
sion of the Taxing Officer is final as 
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to the amount of ft e determined by 
him tob3 payable upon the memo¬ 
randum of appeal or other documents 
filed in the High Court, no mitter 
how he arrives at his conclusion, 
namely, by determining tha valuation 
or the categ >ry: Kumo ir Karan Smjh 
v. Gooal Rai (4) ( Tuibill, J.), 

It would thus appear that the Tax¬ 
ing Officer 1 ms not only jurisdic i*n 
to decide questions relating to valu¬ 
ation but that his decision thereupon 
shall be final for the purpose of de¬ 
termining the amount of Court fee 
p&y&blj by the Appellint on the 
plaint or the ineinor in Ia n of appeal 
under S 5 of toe Court Fje-; Ait-, a id 
a Division Banci h\s no rig it to 
question it. This High Court has 
taken this view in the Ci,ses of 
Chan ferbiti Kuer v. Gorey L ill 
Singh (5) (M llluk and Atkinson JJ ), 
and L igan But Kutr v Bhukhan 
Singh (6). Tie other High Courts 
took the same vie v: vide Khe •hard v. 
Kharaj Singh (7) (Tuibiih J ); Lur- 
khur Chtiube v. Run Bhnjan Chnub 2 (8>, 
ChhunniL L il v. Tne B ink of Upper 
India , Limited , D dhi (9), Amjai Aliy. 
Muhamma 1 I>ra l (3) and Rmga Pai 
v. Baba (lO) (Snepard an I D *vies, J J.). 
Jugal Per shad. Singh v. Parb'iu Narain 
Jha ( tl) and Bxlri Prosit v. Kunian 
Lai (12) (E Ig3, 0. J ); Kunwir Karan 
Singh r. Go-pul Rai (4) (Tudball, -T.); 
and Balkar an Rai v. Gobind Nath 
liwari (2) (Elga, C. J.>. 

Now in order that the decision of 
the Taxing J edge shall be final, the 
following conditions wouli seem to 
ba necessary: (1) t’nare must be a 
contest between the officer whose 
duty it is to see that proper Court-fee 
is paid and the suitor, an i (2) that an 
opportunity is given to the parties to 
the contest, namely, the suitor and 
the Government. Therefore, the deci¬ 
sion of the Taxing O.ficer cannot be 
final if he determines it ex parte and 
without giving an opportunity to t .e 
suitor to show by adducing evidence 
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or otherwise what the value of subject- 
matter of the appeal and consequent¬ 
ly the amount of Court-fee payable 
should be; Jugil Pershal Singh y. 
P irbhu Ntrain Jha (1 l) and Kasturi 
ChHti v. Deputy Collector , BAlary (13) 
(Collins, O. J. and B n>on, J ) and 
Amjai Ali v. Muhammad, fsrail (:i). 

Apart from authorities, upon gene¬ 
ral principles also there can be no 
decision upon a contest bitween two 
disputants if the aforesaid principles 
are violated. Tuere mud, therefore, 
be an inquiry into the questions such 
as those relating to valuation in order 
to deter nice tne a nounfc of Court- 
fee piyable under S. 5 by the Taxing 
Officer. 

\ow, let us examine the decision 
of the Taxing O.ficer in the present 
case in the lig »t of the aforesiij prin¬ 
ciples. Tne learned Taxing Officer 
says:— 

“The learned Vak 1 for the Appel¬ 
lant appears to dispute the correc¬ 
tions of the Stamp Reporter, asking 
thit it shoali be referred to the 

ench. This is, however, a matter 
for the Taxing Officer so far as the 
appeal is concerned. Ia my opinion 
the Stamp Repi rter has rightly as¬ 
sessed the value of the land in dis¬ 
pute at R^. 1,406-12 including mesne 
profits and Court-fee is payable on 
it. I allow three weeks* tim3 to make 
gcod the deficiency on the memoran¬ 
dum of appeal, failing which place 
before the Bench for oners.” 

The Appellant in the present case 
disputed the correctness of the Stamp 
Report. There was, therefore, a dis¬ 
pute as to difference between him and 
the Stamp Reporter as to the amount 
of fee payable. The Taxing Officer 
had, therefore, jurisdiction to deter¬ 
mine the dispute and to give a deci¬ 
sion thereupon under S. 5 of the Act. 
The suitor disputed the jurisdiction 
of the Tixfng Officer and asked for 
a reference of the question to a 
Bench. Tne Taxing Officer refused 
this request and said that the matter 
was entirely for him to decide, and 
not for a Bench. So far it is all right. 
Thereafter, the Taxing Officer at 
once says that in his opinion the 
Stamp Reporter rightly assessed the 
▼ *lu° of the land in disonts. Ft does 

(13) [1838] alMad. 269. 
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not appear that the Taxing Officer 
exercised his mind to determine the 
question judicially, nor does he seem 
to have made any inquiry into the 
matter. The order sheet does not 
show that any opportunity was given 
to the Appellant to prove the value 
of the land, that is the subject-matter 
in dispute in the appeal. It is, there¬ 
fore, doubtful whether his decision in 
the present case is in consonance 
with the principles enunciated above 
and whether h s decision is final. 

As set out in the beginning of the 
judgment the question referred to us 
for determinatu n is a general one as 
to the jurisdiction of the Taxing 
Officer to decide the question relating 
to valuation for determining the 
amount of Court-fee payable by the 
Appellant, and I would answer the 
question in the affirmative. I confess 
that I felt consiierable difficulty in 
deciding this question. The difficulty 
felt by me was so insurmcum able that 
I was almost inclined to say tha'; the 
question raised by the Division Bench 
and referred to us for decision was 
incapable of solution, and it is 
after a long and cartful consi¬ 
deration that T have tried to give 
effect to the plain words of the sta¬ 
tute in S. 5 of the Act. The Act is so 
inartistic and unscientific that upon 
every question of importance it hardly 
affords sufficient solution. For ins 
tance, there is no provision in the Act 
whertby the principles enunciated in 
S. 7 for the determination of the class 
applicable to suits and memoranda of 
appeals in the subordinate Courts can 
be applied to the memorandum of 
appeal filed in the High Court. Under 
S. 7 (5) the Court-fee payable is not 
upon the market value of the subject- 
matter of the land but upon the re¬ 
venue assessedupon the land if it forms 
an entire estate or a dedni e share 
of an estate paying annual revenue to 
Government. Under S. 7, cl. (2) the 
Court fee is payable not upon the 
value of the subject-matter of the suit 
but upon ten times the amount of 
maintenance or annuity payable for 
one year. In other words, in certain 
classes of cases Court-fee is payable 
not upon the actual amount in claim 
but upon principles fixing some ficti¬ 
tious amount as the value of the suit. 


These pr nciples are, however, in 
practice applied by the Stamp Repor 
ter, the Taxing Officer and the Taxing 
Julge to appeals filed in the High 
Court whereas under the strict con¬ 
struction of the law the amount of fee 
payable in the Courts bdow will be 
upon fictitious valuation under the 
principles enunciated in S. 7 and in 
the High C(urt in the appeals in 
those cases the amount of fee paya¬ 
ble will be payable upon the actual 
amount or value of the subject matter 
in dispute under Sch. I., S 7 not being 
applicable to the High Ccurts but only 
to the subordinate Courts. The power 
is given only to demand an additional 
fee in the interest of revenue and does 
not in any way give relief to a suitor 
from whom the subordinate Courts 
on account of any wror-g decision as 
to valuation have levied a higher fee 
than was payable upm the plaint or 
memorandum of appeal in those 
Courts, ex *ept in certain contingencies 
arising under S. 13 of the Act. It 
would appear that the Act does not , 
purport to give any rel ef to a suitor 
from whom an improperly excessive 
fee has been taken in the subordinate 
Courts or in the High Court. Mr. 
Justice Mahmud, while concurring 
with the decision of C hief Justice Sir 
John Edge in Balkar an Rai v. Gobind 
Nath Tiwari (2), says: 4 The enact¬ 
ment, as the learned Chief Justice has 
explained is most anxious to collect 
money from those who seek to obtain 
justice, but there is not one word 
in that statute to enable the litigant 
who is to be subject to these strin¬ 
gent rules to re-obtain the sum of 
money which he, by dint of a wrong¬ 
ful user oi the powers given to the 
Taxing Officer, does pay as Court-iee 
say, for example, Rs. 3,000 instead of 
Rs 10, as may be the case where diffi¬ 
culty may arise as to whether a suit 
or an appeal deals with a decEratory 
claim or a claim including reliefs of a 
consequential character. I mention 
this on purpose, as I hope that this 
enactment will soon be considered fit 
to be amended, and that a difficulty 
such as has arisen in this case may 
notarise in future and that no pl 0& 
ad misericoraiam such as were addres¬ 
sed in this very case might be nude 
the subject of consideration by the 
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Judges of a whole High Court 
sheo by Her Majesty’s Charter. The 
stringancy of the Act as it has been 
now interpreted is probably a good 

thing for the litigant, because it in¬ 
dicates thenecassitv of amendment in 
his behalf. I hold, following the views 

of Jeremy Bantnam, that law-taxes, 

the more stringent they are, the less do 

they achieve their aim, for they are 
stringent not in the interest of justice 
but make the administration of jus¬ 
tice difficult and in many cases im¬ 
possible. 

These are some of the anomaLes, 
and I wish that the Act which is com¬ 
ing down from 1 *70 be soon placed on 
a sc : entific basis. 

I have already discussed the actual 
question referred to us and I nave in¬ 
dicated my answer. Accordingly, I 
agree with the learned Chief Justice 
in the answer proposed by him. 

Das, J.— I adhere to the opinion 
which I have expressed in toe order 
of reference. Toe question for consi¬ 
deration is whether the words em¬ 
ployed by the legislature in S. 4 of the 
Court-Fees Act are of sufficient am¬ 
plitude to authorize the special officer 
brought into existence by S. 5 to in¬ 
vestigate a question of valuation tor 
the purpose of deter nining the 
amount of any fee chargeable on the 
memorandum of appeal in the High 
Court. The liability of the suitor to 
pay the fee is determined by S. 4 ; b.5 
provides for the procedure to be 
adopted in cases of difference between 
the officer and the suitor as to the 
necessity of paying a fee or the 
amount thereof. It is not open to 
doubt that, unless an enquiry into 
the question of valuation is implied 
in the terms of S. 4, there is no power 
in the officer under S 5 to undertake 
that enquiry. 

It seems to me that S. 4 is clear on 
this point. That section provides, 
inter alia , that no document of any 
of the kinds specified in the first or 
second schedule to the Act annexed 
as chargeable with fees, shall be hied, 
exhibited, or recorled in the High 
Court in the exercise of its Appellate 
Jurisdiction unless in respect of such 
document there be paid a fee of an 
amount not less than that indicated 
by either of the said schedules as the 
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proper fee for such document. The 
memorandum of appeal in this case is 
undoubtedly comprehended within tne 
terms of S. 4 ; and, as expressly pro¬ 
vided by that section, it is necessary 
for the suitor to pay a fee of an 
amount not bss than that indicated 
in one or other of the schedules as 
the proper fee for the memorandum 
of appeal, before the memorandum of 
appeal can be filed in this Court. 

This is not denied. What is denied 
is that the special officer can correct 
the valuation and require the suitor 
to pay the fee on the cor ected valu¬ 
ation. I shall presently deal with the 
pro >lem whether it is possible for the 
special officer to investigate the ques¬ 
tion of valuation in the absence of 
machinery enabling him to decide 
such a question. I am more concern¬ 
ed at the present moment to show 
that the authority to hold such an in¬ 
vestigation is denied by the terms or 

S. 4. t . 

Now I attach some importance to 
the words “ such document ” in the 
last clause of S. 4. In my opinion, 
these words clearly refer to the docu¬ 
ment sought to be filed, exhibited or 
recordei in the High Court. Can 
it be said that the document as cor¬ 
rected or rectified by the officer is 
“ such document,” within the mean¬ 
ing of S. 4 in respect of *hich the 
officer is entitled to claim a fee from 
the suitor ? In this case, the Ap¬ 
pellants tendered a memorandum of 
appeal, valuing the subject-matter of 

the appeal at Rs. 70. The valuation 
is pare of the document as tendered 
by the Appellants ; and, if L a n right 
in the view which I have taken, all 
that the officer hal to do was to refer 
to th 9 tables of rates of ad va orem 

and ascertain the 
the appellant*.! 
the course which 
the officer. He 
read the plaint and made the dis¬ 
covery that the Appellants, who were 
the Plaintiffs in the action, had claim¬ 
ed Rs. 70 per year a* mesne profits 
due to them. He concluded that the 
appeal was under-valued, and he 
thought that the appeal should be 
valued at eighteen times the yearly 
profit. He directed the valuation to 
be corrected and he called upon the 


fees in the Act 
fee payable by 
But this is not 
was adopted by 
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T n • . A1 the document sought to be filed S 19 

rifv i P T n ’ t , her ® was no autho - vests the Court wilh power to hold . 
To y a S t ^TH e to^he r n t r°o ad H OPt th \ S C °'Tu' ] ’ lldicial enc l ui -y into the question of 

authority in the officer to rectify the function to be performed under Ss 3 

o^ rf J t0 rS e £ le n' exhib / ed and 6 is ministerial ; the function to 
i ded 111 th ® /'g b Court. For be performed under S 12 is to be per- 

in the/errr! °? * d t” 0 Justlficalion formed by the Court and is purely 
in the terms of b. 4. In my opinion, judicial. 

lc/ W / rd 1 ■“ u U fu h document ” On res But it will be objected that there is 
p ct o wmeh the suitor is to be tax* no provision corresponding to S 12 : n 

ed) mean the document sought to be the second chapter of the Act'; a nd 

□ led, exhibited or recorded, not the that consequently, if the a guments 
document as corrected or rectified by on behalf of the Appellants are to 
the officer prevail, there are no means of com- 

A consideration of some of the pro- pellirg the suitor to pay so much 
visions of the tl ird chapter, lends additional fee as would have been 
strong support to the arguments ad- payable, bad the High Court the 
vanced on behalf of the Appellants, power to decide the matter. Tn my 
That chapter deals with the question opirnon, the second paragraph of S. 
of fees payable in Courts other than 12 gives the High Court complete 
the High Courts and Courts of Small power in cMs respect. That paragraph 
Causes at the Presidency Towns. Now runs as follows :— 


the terms of S. 6 are identical with 
those of S. 4 and must, in my opinion, 
receive the same construction. If the 
words, “ fee of an amount not less 
than that indicated by either of the 
said schedules” in S. 4 mean such fee 
as is payable, not on the memorandum 
of appeal as sought to be filed, but 
after an investigation of the question 
of valuation, then those words in S. 6 
must receive the same interpretation, 
and would authorize the Court under 
S. 6 to deal with the question of valu¬ 
ation for the purpose of determining 
the amount of any fee chargeable. 
But this was clearly not. the intenricn 
of the legislature, for there is a special 
provision, contained in S, 12, which 
specifically deals with the question of 


“ (ti) But whenever any such suit 
comes before a Court of \ ppe\1, for Re¬ 
ference or Revision, if such Court con¬ 
siders that the said question has been 
wrongly decided to the detriment of 
the revenue, it shall require the party 
by whom such fee has been paid to 
pay so much additional fee as would 
have been payable had the question 
been rightly decided and the provi- 
tions of S. 10, pita, (ti) shall apply.” 

The words in S. 12, para. Z are 
genera], and in my opinion, they au¬ 
thorise the High Court to require the 
suitor to pay an additional fee both 
on the plaint and on the memorandum 
of appeal in the High Court. Let me 
illustrate my meaning by a concrete 
example. A suitor files a suit in the 


valuation. If the interpretation put Munsif’s Court and values the subject- 
on the statute on behalf of the Crown matter of tl e suit at Rs. 216-12. He 


be right, then it was wholly unneces¬ 
sary to enact the first paragraph of S. 
12, with the exception of the words, 
" and such decision shall be final as 
between the parties to the suit,” for 
an enquiry as to valuation has al¬ 
ready been provided for in S. 6. A 
construction which will lead to such a 
conclusion ought to be avoided. I 
have no doubt that the subject to 
which Ss. 3 and 6 apply is different 
from that to which S. 12 applies. Ss. 


pays Rs. 16-8 as the fee due on the 
plaint. His suit is dismissed, and he 
files an appeal, paying Rs. 16-8 again 
on the memorandum of appeal. His 

appeal is dismissed and he presents a 

second appeal to this Court, paying 
Rs. 16 8 again on the memorandum of 
appeal in this Court This Court con¬ 
siders that the question of valuation 
was wrongly decided to the detriment 
of the revenue and comes to the con¬ 
clusion that the subject-matter should 
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have been valued at Rs. 1,406-12. Now 
this Court has complete power to re¬ 
quire the party by whom such fee has 

been paid to pay so much additional 
fee as would have been payable bad 
the question been r ghtly decided. 
New had the question been rightly 
decided, Rs 100 would hare been pay¬ 
able by the suitor both on the plaint 
and on the memorandum of aDpeal in 
the Court belov, and R-*. 135 would 

have been payable on the memoran¬ 
dum of appeal in this Court. The 
total loss to the revenue, amounting 
to Rs. 2*2-8, has flawed from the 
ciacumstance that the question was 
wrongly decided in the C( urt of first 
instance. In other words, had the 
question been rightly decided, an addi¬ 
tional fee of Rs. 232-8 would have 
been payable by the suitor, and, in 
my opinion, the H’gh Court, under the 
express provision of S. 12, para. 2, can 
require the suitor to pay the additional 
fee of Rs. 282-8 and stay the appeal 
until the additional fee has been paid. 

I suggest that this is a far more 
reasonable interpretation of the 
statute than that which is suggested 
on behalf of the Cr )wn. The enquiry 
by the Stamp Reporter into the ques¬ 
tion of valuation can only be on 
speculative lines, since the legislature 
has not provided him with the machi¬ 
nery appropriate to such an enquiry. 
A critical examination of the Act will 
show that whenever the legislature 
has given any power to the appropriate 
authority to hold an'enquiry into the 
question of valuation, it has also 
given it the power ti examine witnes¬ 
ses and take evi fence in the matter. 
Under S. 12 every question relating to 
valuation for the purpose of determi¬ 
ning the amount of any fee charge¬ 
able under the third chapter has to be 
decided by the Court in which the 
plaint or memorandum of appeal, as 
the case may be, is filed. S. 9 pro¬ 
vides the Court with the machinery 
appropriate to such an enquiry and 
empowers the Court to issue a com¬ 
mission to any proper person direc¬ 
ting him to make such local or other 
investigation as may be necessary 
and to report thereon to the Court. S. 
19H (2) deals with applications for 
Probate or Letters of Administration 
in the High Court. The fifth para- 
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graph of S. 19H authorises the Court 
to hold an enquiry into the value of 
the property of the deceased, and the 
sixth paragraph empowers the Court 
to authorize a person to hold the en¬ 
quiry and for that purpose to examine 
the Petitioner on oath and t > take 
such further evidence as may bo pro* 
duced to prove the true value of the 
property. It will be seen that the 
If g;slature has shown some anxiety 
to secure a judicial enquiry into tht 
question of valuation, and I cannot 
regard the absence of such provision 
in connection with the power vested 
in the officer under Ss. 4 and 5 as a 
mere omission to be supplied by the 
Court on an equitable construction of 
the Court fees Act. It is well esta¬ 
blished that judicial function cannot 
be delighted without statutory autho¬ 
rity, and I can find no authority in 
the Court Fees Act in support of the 
proposition that the officers under Ss 
4 and 5 can embark upon a judicial 
investigation for the purpose of deter¬ 
mining the value of the subject- 
matter. The High Court has all the 
powers of the primary Court, and 
undertakes the investigation under S. 
12 (2) of the Act. But no express 
power has been given to the Stamp 
Reporter or to the Taxing Officer to 
take evidence or to direct a local 
enquiry and I do not see how it is 
po.-sible for those officers to decide a 
question of valuation except on specu¬ 
lative lines. In this case the Stamp 
Reporter thought that as the suitor 
had claimed Rs. 70 a year as mesne 
profits due to him, he should have 
valued the subject-matter of '.he suit 
at eighteen times the yearly profit. 
But the suitor valued his land at Rs. 
70. It is obvious that either his 
valuation was wrong or he had ex¬ 
aggerated his claim for mesne profits, 
and I do not see how the Stamp Re¬ 
porter could possibly have proceeded 
on the mesne profits claimed since it 
was not decided that the claim was 
well founded. We are entitled to 
expect the most scrupulous fairness 
in a proceeding between the Crown 
and the subject, especially in a pro¬ 
ceeding to tax the subject, and I can¬ 
not assent to the method adopted by 
the officers for determining the value 
of the land. 
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But if this method is not to be pur- officers to decide a question of yalua- 
sued by the officers, there is no other tion for the purpose of taxing the sub- 
method available to them. I regard ject without giving them the power 
the omission on the part of the legis- to hold a judicial enquiry, 
lature to provide the officers with a l would answer the question put to 
machinery appropriate to an enquiry the Full Bench as follows:—The Tax- 
into valuation as deliberate and as ir g Officer has no jurisdiction to decide 
marking an intention not to vest them a question relating to valuation for 
with a judicial function. It has been the purpose of determining the 
sugg sted that though no exnress amount of court-fee payable by the 


power has been given to the officers 
to take evidence or to direct a local 
enquiry, such a power must have b9en 
given to them by implication, since, 
where a statute is passed for the pur¬ 
pose of enabling something to be 
done but omits to state in terms some 
detail which is of g^eat importance (if 
not actually essential) to the proper 
and effectual performance of that 
which the statute has in contempla 
tion, the Courts are at liberty to infer 
that the statute contains that detail 
by implication. But there is high 
authority for the view that, if there 
be admissible in any statute, what is 
Galled an equitable construction, such 
a construction is not admissible in a 
taxing statute, where you can simply 
adhere to the words of the statute. 
See Partington v. Attorney General (14). 
We are therefore not entitled to read 
into the Act words which are not 
there so as to hold that there is power 
in the officers under Ss 4 and 5 of the 
Act to take evidence or to direct a 
local enquiry for the purpose of decid¬ 
ing a question of valuation. If this 
be the right view, then it is difficult 
to see how the legislature could have 
intended that these officers should 
decide a question of valuation, especi¬ 
ally when it is remembered with what 
scrupulous care the legislature has 
secured a judicial enquiry into the 
question of valuation whenever it has 
in express terms given power to 
undertake such an enquiry. It is a 
general rule of construction of statutes 
that, unless you are obliged to do so, 
you must not suppose that the legis¬ 
lature intended to do a palpable injus¬ 
tice, see Ex parte Corbett (15). There 
is no question that a palpable injustice 
has been done to the suitors, if the 
legislature has authorised those 

(14) [1889] L.R. 4 H.L. 100=38 L.J. Ex. 205 
*1 L T. 370. 

(15) [1880] 14 Oh. D. 132. 


Appellant ei .her on his plaint or on 
his memorandum of appeal, and, if he! 
assumes jurisdiction t ) decide such al 
question, the Court may ignore it 
Foster, J. —I concur with the judg¬ 
ment of the learned Chief Justice. 
Any attempt to displace the generally 
accepted view must, I think end only 
in conclusions which still remain open 
to reasonable controversy. The Court 
Fees Act is, I believe, about to be re¬ 
constructed ; if so, the present ques¬ 
tion, in so far as it i* a question of 
law, is of transitory importance. 

Reference answered in the affirmative. 
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ROSS AND KULWaNT SaHaY, JJ. 

Jagarnath Therani —Petitioner. 

v. 

The Commissioner of Income Tax t 
Behar and Orrissa —Opposite party. 

M. J. C. Nos. 64 and 66 of i924, 
decided on 15th January, 1925. 

* (a) Income-Tax Act {1922) Ss. SO and 31— 
Income unassessed originally cannot be assessed 
in appeal » 

An assistant Commissioner of income Tax 
when hearing au appe il under Si. 30 and 31 of 
the Indian Income Tax Act cainot assess a 
source of income which was not assessed at 
all by the Income Tax Officer. IP. 4U9, C. 1] 

* (6) Income Tax Act(l92z)S 10 —Embezzl¬ 

ed »umi and boor ding expenses etcof servanti 
are deductible . 1 

Surai embeazled «h)uld be excluded from 
assessment. The bjardmg expei ses of zet* 
vauts, and payment to a servant of his ex¬ 
penses incurred in going to hi« home from the 
place of emp oyment and baok again are 
likewise deductible. These are not in any 
sense gratuities and there is no obaritablo 
element in these payments. These payments 
are made to servants in order to retain theif 
sei vices for the benefit of the business and 
increase their efficiency. - 

[P. 409, 0.2, P. 410 0.1] 

K. P. Jayaswal , Rai Cura Saran 
Prasad and Anand Prasad —for Peti¬ 
tioner. 

L. N. Singh —for the Crown. 
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Ross. J.— Babu Jagamath Tberani 
carried on business at Kishanganj in 
the district of Purnea and had bran¬ 
ches in Calcutta and Jalpaiguri He 
used to make returns of his income in 
ail three places a.nd the income tax 
authorities in Calcutta and Jalpaiguri 
reported their findings to the Income- 
tax Officer at Purnea who then com¬ 
bined the figures and made an assess¬ 
ment to income tax. In the year 
under consideration, . 1922-*3, the 
Income tax Officer at Purnea made 
the assessment without waiting for 
the reports from Calcutta and Jalpai¬ 
guri. It appears from tti6 order of 
the Assistant Commissioner of In¬ 
come Tax that after making his 
assessment he noted that assessment 
would be made on receipt of the 
reports from the Income Tax autho¬ 
rities at Calcutta and Jalpaiguri as 
heretofore. 

The assessee appealed against the 
assessment to the Assistant Commis¬ 
sioner, who, while reducing the 
assessment ©n the business at Purnea, 
enhanced the assessment as a whole 
by including the income derived from 
the branch businesses in Calcutta and 
Jalpaiguri. Three items were includ¬ 
ed in arriving at this enhanced sum: 
viz., a sum of Rs. 25,000 which had 
been embezzled by a Gomashta in 
Calcutta, a sum which was excluded 
from assessment by the Calcutta 
authorities, and two sums of Rs. 2 939 
and Rs. 361 on account of Basa 
kharach and Bidagri respectively 
which had also been excluded in 
Calcutta. 

The Commissioner of Income Tax 
has stated a case to this Court on four 
points: (1) whether an Assistant 
Commissioner of Income Tax when 
hearing an appeal under Ss. 30 and 31 
of the Indian Income Tax Act can 
assess a source of income which was 
not assessed at all by the Inaome Tax 
Officer; (2) whether the sum of Rs. 
25,000 embezzled by the Gomashta of 
the assessee can be deducted from the 
assessable income; (3) whether the 
expenditure called Basa kharach is an 
admissible allowance ; and (4) whe¬ 
ther Bidagri is an admissible allow¬ 
ance. The case on the last three 
points was stated by tha Commis¬ 
sioner under the directions of this 
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Court on the application of the 

ast^ssee. _ , 

I shall deal first with the last three 

points as they are of minor impor¬ 
tance. Under the provisions of S. LV 
of the Act tax is payable by f§ an 
assessee under the head Business in 
respect of the profits or gains of any 
business carried on by him : and, in 
computing such profits or gains allow¬ 
ance is to be made inter aha in respect 
of any expenditure (not being in the 
nature of capital expenditure) incur¬ 
red solely for the purpose of earning 
such profits or gains. The practice 
in England seems to be well fettled 
that sums embezzled are excluded 
from assessment : see Sanders In¬ 
come-Tax and Super Tax, Second 

Edition, page 191 : . 

“Loss from embezzlement is de¬ 
ductible”. T 

Murray and Carters Guide to In¬ 
come Tax Practice, Ninth Edition, 

page 263: , . . 

“A loss by reason of embezzlement 
by an employee used to be looked 
upon as a loss by stratagem, and not 
one connected with, or arising out 
of, trade, and it used to be said that 
the amount could not be deducted. 
Such a loss, however, is now for In¬ 
come Tax purposes deemed an ex¬ 
pense of the j ear in which it is writ¬ 
ten off in the books”; and Shellings 
Dictionary of Income Tax and Super 
Tax Practice, Fifth Edition, 3age 231: 

“If a loss by embezzlement can be 
said to be necessarily incurred in 
carrying on the trade it is all wable 
as deduction from profits. In an 
ordinary case it springs directly from 
the necessity of deputing certain 
duties to an employee, and should 

therefore be allowed”. 

In my opinion, this was not a loss 
in the nature of capital expenditure 
but was & loss incidental to the con¬ 
duct of the business and allowance 
should be made on this account. 

B^sa kharach is stated by the Com¬ 
missioner of Income Tax to be the 
boarding expenses of servants, and 
Bidagri to be payment to a servant 
of his expenses incurred in going to 
his home from the place of employ¬ 
ment and back again. These do 
not seem to me to be in any sense 
gratuities and it cannot be assumed 
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that there is any charitable element in 
these payments. These payments 
are apparently made to servants in 
order to retain their services for the 
benefit of the business and to in¬ 
crease their efficiency. In my opi¬ 
nion these payments are made solely 
for the purpose of earning profits or 
gains and allowance she uld be made 
on account of these sum*. 

_ With regard to the principal ques¬ 
tion, the learned Counsel f or the as- 
sessee contends that the jurisdiction 
to assess income tax upon the busines¬ 
ses in Calcutta and Jalpaiguri w*s 
exercisable b^ the Income Tax Offic¬ 
er, and the passage quoted from the 
judgment of th= Assistant Commis¬ 
sioner shows that this jurisdiction 
had been reserved by the Income Tax 
Officer to him^elf ana that he intend¬ 
ed to exercise it. It wmld appear 
from the provisions of S. 64 that as 
Purnea is the principal place of 
business, the assessment should be 
made by the Income Tax Offi^r of 
that district, the authorities in 
Calcutta and Jalpaiguri reporting to 
him. It is argued that the so called 
enhancement made by the Assistant 
Commissioner on appeal is illegal on 
thr* e grounds : (!) S. 34 expressly pro¬ 
vides f^r the assessment of sources 
of income that have escaped assess¬ 
ment hy the In some Tax Officer; 
and, where there is an express pro 
vision of law applicable to the cir¬ 
cumstances of the case, thit proce¬ 
dure ought to have been followed. (2) 
By the procedure adopted by the As¬ 
sistant Commissioner in assessing on 
appeal the income from the busines¬ 
ses at Jalpaiguri ar.d Calcutta the 
assessee has lost the right of appeal 
on questions of fact relating to these 
sources of income (3). L$y S. 31 the 
Assistant Commissioner in disnos- 
ing of an appeal may, in the case 
of an order of assessment, confirm, 
reduce, enhance or annul the assess¬ 
ment. It is contended that the “ as¬ 
sessment ” means the assessment 
made by the Income Tax Officer 
which itself under S. 23 is based upon 
a return ; but, in the present case, 
there was no such assessment so far 
as the business in Jalpaiguri and 
Calcutta was concerned and, conse¬ 
quently, the so-called enhancement 
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rnada by adding these new sources of 
*ncome was not an enhancement of 
the assessment made by the Income 
Tax Officer. 

In reply to these arguments the learn¬ 
ed Government Pleader contended that 

the terms of S. 31 (3) (a) are general 
and give powar without qualifi¬ 
cation to enhance the assessment. 
No v this section relating to appeals 
is enacted for the banefic of the sub- 
jset and also, to the limited extent 
therein stated, for the benefit of the 
Crown. But the subject matter of the 
appeal is the assessment and the 
scope of the appeal must in my opi¬ 
nion be limited by the subject matter. 
The appellate authority has no powerj 
to travel beyond the subject matter of 
the assessment and, for all the reasons 
advanced by the appellant, is in my 
opinion not entitled to assess new 
sources of income To do so would 
notin reality be enhancing the as¬ 
sessment to the old, the subject mat¬ 
ter being different 

I would therefore answer the points 
state 1 by the Com nissioner of Income 
Tax in the manner indicated above. 
The petitioner is entitled to his costs. 
Hearing fee three gold mohurs. 

The petitioner is entitled to the 
cost of the printing of the paper book 
and to the r Jund of the deposit which 
he made before the Commissioner of 
Income Tax. 

Kulwant Sahay, J.—I agree. 

Reference answered. 
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Dawson-miller, C. J. and 

Foster, J. 

T'lakur Prasad SaJm —Plaintiff 
Appellant. 


v. 


Mohammad. Sfasaand -^Defen¬ 

dants— Respondents. 

Second Appeal No. 183 of 1922, 
decided on 16th January. 1925, from a 
decision of the Sub, J., Monghyr, D/- 
9th November, 1921. 

Civil P . C. % 0 . 6 , R. 9—Evidence has no place 
in pleading . 

O. 6, R. 3 states that every pleading shall 
contain and contain oily a statement in a 
concise form of the material fact* on which 
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the party pleading relies for hi* claim cr 
^ijfence as tbe o^so may be but n >t the 
evidence by which they are to be proved. 

[P.4I2.C. 1.1 

Sultan Ahmed and Murari Prasad .— 
for Appellant. 

-S'. M. Mullick and N. N. Sen.—tor 
Respondents. 

Judgment —The dispute in this 
case is between the plaintiff Thakur 
Prasad Sahu and the second party 
defendants, bo h of whom claim to 
have purchased the same property 
from the first party defendants who 
may he referred to as the vendors. 
The two keb d<is were executed on the 
same day, naimly the 9th Sepernber 
1919, in one o r which the plaintiff 
purchased from the vendors 7 lent has 
dhurs of homestead land with the 
buildings thereon, and in the other of 
which the second party defendants 
purchased from the same vendors the 
same property. The case for plaintiff 
was that on the 8:h September he 
entered into a written agreemu t in 
the form of a baib*yananama with the 
vendors for the Durchase of the 
property which he now claims and 
that on the following day, a kcbala 
was executed in re>pect of the same 
property in his favour that the de¬ 
fendants second party hearing of this 
induced the vendors, by an offer of a 
larger sum, to sell the same property 
to them and they acco dingly obtain¬ 
ed a kebaia of the same. Applications 
were m.\de to register all three docu¬ 
ments. At first the Sub-Registrar 
merely registered the plaintiff’s 
baib p y-ana-nama of the 8th September 
and the defendants’ k , bala of the 9th 
but on submitting th^ m itter to the 
District Registrar he ordered registra¬ 
tion of the pliiniiff’s ht-bala also. 
The defendants’ case was that they 
had been in neeo iation for the sale 
of the property for a long time ; that 
in August a k ( bila had in fact been 
•drafted, but not finally executed, and 
although it is not clearly stated in 
the ju <gment, I assume that they 
contended that they had no notice of 
the negotiations with the plaintiff 
and were not aware afterwards when 
their kebaia was signed, that the 
document of the 8th September had 
been executed in favour of the plain¬ 
tiff. 
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The trial Court came to the conclu¬ 
sion that the pliintiff had made out 
his case an i accordingly passed a 
decree in his favour for possession of 
the land clained. On appeal the 
Subordinate Judge of Monghyr took 
a different view and came to the con¬ 
clusion that the plaintiff was not 
entitled to priority by virtue of his 
kcbala and the document of the 8th 
September which he thinks was not 
executed prior ti the kebaia, of the 
defendants second party. From that 
decision the plaintiff has appealed and 
he challenges the decision of the 
Subordinate Judge mainly on the 
ground that in arriving at his conclu¬ 
sion of fact he has misdirected himself 
and has allowed his judgment to be 
influenced by matters which he was 
not entitled to take in consideration. 
After reading the judgment, I must 
confess that this criticism of the 
learned Judge’s judgment is amply 
justified. He has, I think, allowed 
himself, in the first place, to mis¬ 
construe the baibeya.ua nama upon 
which the plaintiff rtlie«, and influen¬ 
ced by that misconstruction he has 
treated certain action on the part of 
the plaintiff as very suspicious, 
whereas had he construed the docu¬ 
ment rightly there was no reason for 
attaching any suspicion at all to the 
plaintiffs action. The document which 
in the earlier part purports to be & 
contract for the sale of the property 
states that the venders shall execute 
a kcbala in favour cf t^e purchaser in 
respect o the said land wit! in a week. 
As a matter of fact the kcbala was 
executed on the following day. There 
is nothing in that document to pre¬ 
vent the execution of the kebaia on 
the following day. A week was pro¬ 
vided as the extreme limit within 
which the vendor was to carry out 
his undertaking to execute the kcbala , 
and therefore there is nothing sur¬ 
prising or suspicious in the fact that 
the kcbala was executed within a 
week and in fact on the following 
day. Nevertheless the learned Judge 
has considered that the fact that the 
kebaia was executed on the following 
day is contrary to the provision in 
the document itself which, he thought, 
meant that the kebaia was not to be 
executed until after the expiry of ia 
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week. This precipitate action, con¬ 
trary, as he thought, to the terms of 
the baiheyana , was in his opinion a 
very suspicious circu.nstance and 
showed that the plaintiff was hurrying 
in order to gain some undue advan¬ 
tage over the defendants second 
party. 

Now, the next matter in which the 
learned Judge mis-directed himself 
was this:—he says “plaintiff No. I 
has deposed that both the kebmla and 
the deei of agreement were executed 
in the presence of Muhammad Ismail 
and that he had told that fact to the 
Vakil who had drafted th« plains. But 
we do not find mention of this fact in 
the plaint.” That again he considered 
a very suspicious circumstance. I 
regret to say that the learned Judge 
has fallen into an error which coun¬ 
tenances and encourages a practice 
amongst pleaders in the mofussil 
Courts which is entirely contrary to 
the rules of procedure which deal with 
the preparation of pleadings. The 
fact that the deed of agreement was 
executed in the presence of Muham¬ 
mad Ismail who was a well known 
and respected pleader in Mongnyr, 
was perhaps important evidence in 
support of the plaintiff’s case that the 
transaction entered into was genuine 
and above all suspicion But it- was 
evidence only, and it was not only 
unnecessary to enter that fact in the 
pleading but it was altoge her con¬ 
trary to the express provisions of 
Order 6, rule 3 which provides what a 
pleading shall contain. The rule states 
that every pleading shall contain and 
contain only a statement in a concise 
form of the material facts on which 
the party pleading relies for his claim 
or defence as the case may be but 
not the evidence by which they are to 
be proved If you find a person in the 
position of a Subordinate Judge en¬ 
couraging this unfortunate practice 
which prevails of entering in one’s 
plaint or written statement not mere¬ 
ly a short statement of the facts upon 
which the parties rely in support of 
their case but also the evidence by 
which they propose to prove those 
acts, it is not surprising that one finds 
so many of these pleadings which 
oome from mofussil Courts extremely 
prolix, containing a vast quantity of 
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matter which is entirely irrelevant for 
tne purposes of pleading. The learned 
Judge, however, has fallen into a 
grave error in supposing that, because 
some of the evidence upon which the 
party relied did not find a place in his 
pleading that is a reason for disbeliev¬ 
ing that evidence entirely. 

Another matter, perhaps not of so 
much importance, whioh impressed 
the learned Judge was that in the 
baibsyana document upon which the 
plaintiff relies and which purports to 
have been executed on the 8th Sep¬ 
tember, the figure 8 is capable of 
boiag read as 9. Well, that may or 
may not be the fact; but the learned 
Judge considers that this was also a 
very suspicious cirjumstance. It is 
perfectly clear that, although there 
may be two possible readings of the 
document, there is nothing suspicious 
in the fact that the figure 8 might 
possibly be read as the figure 9, be* 
cause any alteration of the document 
could not be an alteration in favour 
of the plaintiff by whom that docu¬ 
ment is produced but an alteration 
which went ag\inst his own case. It 
is also perfectly clear that the figure 
is 8 as written in the language in 
which the document is written, but 
owing to a stroke above the line and 
above the word immediately to the 
left of the figure 8 it is possible that 
the figure 8 m ly be read as 9. 

Another matter upon which the 
learned Judge misdirected himself was 
this. As I have already indicated one 
of the points in the case was, whether 
this document was written on the 8th 
or 9th. The document itself which 
purports to have been written on the 
8th acknowledges receipt of the sum 
of Rs. 25 /-. The receipt of this money 
is proved by the document itself, and 
the payment of the money, I should 
men non, is not disputed by the ven¬ 
dors That is a matter which they 
admit in the written statement. There 
was therefore no reason whatever 
why the plaintiff should number up 
the case by filing with his plaint fur¬ 
ther evidence of the payment of this 
money in addition to the document 
itself, having regard to the fact that 
there was no dispute with tne vendor 
as to the payment of the money* 
Nevertheless, the learned Judge con- 
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sidered that it *as a suspicious cir¬ 
cumstance that the gala baht* of the 
plaintiff had not been filed to show 
the exact date upon which this 
money was paid. The matter 

arose in cross-examination of one 
of the plaintiff's witnesses who was 

asked whether his books wou.d show 
the payment of the money on the 8th 
September. He answered that his 
books were not at that time in Gout 
and they had not been exhibited with 
the plaint ; but as soon as the matter 
was raised the books were sent for 
and they wfri tendered with a peti- 
tion to the Court as evidence in the 
case, No further noiice appears to 
have been taken of them; although 
tendered by the plaintiff they were 
not put in evidence by the defendants 

to support their suggestion In these 

circumstances it seems to me that the 
learned Judge was not entitled to 
draw any adverse inference against 
the plaintiff on the ground that these 
bocks had not been filed with the 
plaint, because, in the first instance, 
there was no necessity to exhibit them 
at that stage and in the second ins¬ 
tance when their imoortance became 
manifest they were tendered for ins- 
pection. 

There are other minor matters ari¬ 
sing in the judgment hut l have said 
enough to show that the decision of 
the learned Judge which aft*r all was 
a decision on the question of which 
of the two sides should he believed, 
must have been seriously influenced 
by the matters which I have already 
ii entioned. How far he was influenced 
by these matters it is impossible for 
us to tell, hut the decision arrif ed at 
in such circumstances seems to me to 
amount clearly to what would be, if 
it were the verdict of the jury, a mis¬ 
direction. The learned Subordinate 
Judge has misdirected himself. 

I think the case ought to go back 
tothelowtr Appellate Court for re¬ 
hearing, hearing ii mind the matters 
which I have already referred to. But 
before sending the case back there 
are two further matters which I ihink 
must be noticed. One question which 
undoubtedly arose at the trial, but 
about which there wasno specificissue 
framed, was whether the defendant, 
by which I mean the defendant pur¬ 


chaser, had notice of the baibeyana 
executed in favour of the plaintiff on 
the 8th September, if in fact it was 
executed on that date, before ne ob¬ 
tained his kebala on the Pth. The bai¬ 
beyana has been so far taken as a con¬ 
tract to > ell and not apparently as a 
contract of sale. But if the defend¬ 
ant had notice of that then it must 
necessarily make a difference in con¬ 
sidering how far he is entitled under 
his kebala of the 10th September. 

In considering the evidence afresh 

the learned Judge must come to a deci¬ 
sion upon that question namely whe¬ 
ther the defendant had notice of the 
contract entered into with the 
tiff at the time when the kebala in his 

favour was executed. 

A further matter was raised before 

us ( n behalf of the appellant which I 
gather ha 3 not been the subject of a 
decision in either cf the lower Courts. 

It was concended that the document 
of the 8th September was in fact not 
merely a contract to sell but in itself 
an absolute sale of the property. The 
question is one of construction ind 
the matter is, in my opinion, not al¬ 
together free from difficulty. It may 
be that there is some evidence in the 
c use, we cannot say, which maybe 
material in cunsiderir g the proper 
construction of that document » an 
therefore as the case is going back, I 

do not think that it will be right for 

us at the present moment to pass any 
opinion as to what the proper cons¬ 
truction is. It is undoubted y open 
to the parties to contend upon this 
document that it is a sale and not 
merely a contract to sell. It is tiue 
that only an eight annas stamp had 
beem placed upon it and to that ex¬ 
tent it appears to have been treated 
as a contract to sell ; but thac defect 
can be cur* d by paying the proper 
cuty. At the same time I think that 
the plainliff is not entitled to rely 
upon it, as a contract of sale, as dis¬ 
tinguished from an executory con¬ 
tract unless the proper duty payable 
on a contract of that nature is first 

of all paid. 

There are two other matters which 
it will be necessary for the learned 
Judge to consider for I do not think 
they have considered in toe judgment 
now on appeal. The first is whether 
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there was an execulorv contract et- 
tered into in August befcweeu the de¬ 
fendant first party and the defendants 
second party. Some suggestion of 
that was put forward but tae allega¬ 
tion may merely be that a draft of a 
sale was prepared on that occasion. 
I am not sure that the allegation goes 
so far as to assert that an actual con¬ 
tract, that is an executory contract, 
was come to that time. That matter 
however will hare to be considered 
upon the evidence. A further point 
also which may in one event become 
important is, which of (he two docu¬ 
ments of the 9th September, that is 
the two k< bn 1 ns executed in f vour of 
the rival claimants, w is executed 
first. It m ;y not of course be neces¬ 
sary to decide it ; but in one event it 
may become an important matter- 

The decree of the learned Julge is 
set aside and the case is re nanded for 
rehearing upon the evidence already 
on the record. 

The appellant is entitled to the 
costs of this appeal. The cost3 of the 
hearing before the Subordinate Judge 
will be dealt with and determined ac¬ 
cording to the decision come to on the 
rehearing. The costs of this appeal 
are to be recoverable from the defen- 
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( b) Criminal P C ., 8. 349-WrUtei statement 
ment GUSed ”*** ^ aece * tei in lieu °f oral stall 

S. 256 of the Code directs the Courtto accent 
f.wriiien stitemeot audit is intendei that 
the oourt should read it; and if ao accused 
■-a es that he will Sea writtea statenent, 
the wntiug is to be accepted ia lieu of his oral 
statement. [P 41 '. Cl] 

vv here after the txaminatioa in-chie of the 
Prose:utio l witnesses, the acju>ei va§ exa- 
miaei and a: terwa * i« the pr secition vitness- 
es we e cross eximi pd and re- >x .mined aod 
the accused was a*k>d as to whet ier he had 

any thiug to say, a.ia tae accused also filed a 
writtea statement, 

Hela *. that tie fact that the accused wai 
aiked wheterbehii a y thing mere to say, 
af.er the cros i-ex-imi n tt on and re-* lamina- 
tion of tie pri9*i:ui on witnesses male it 
unnecessary to app y the pr.ncip e of M.trajit 
Si >gh v. Enpe or < 931, 2 i’ L.T 520. 

H-ld : further thit even if the Magistrate 
had not t >keu the precaution totxtrniue the 
accused ora'ly as sa d above the written state¬ 
ment died by the accuied af.er the tross-exa- 
mmati n of the iroie ui'o i witnesses would 
have reheved the M tg strata fr,na the neoes* 
sity of eximi ;ing him trul y in reference to 
the matters elicited iu the crosi-cxa niuatioa, 
and re-examiua ioa of the pr secut.oa wit¬ 
nesses. 

\c) Criminal P. C., Ss. 423 a d 948— 8.849 
d >es not apply to S. 428 ( l,-P t r Bucknill J.— 
Fresh opportunity to accuse t to make state* 
ment may bi essential m tome cases—Criminal 
P.C.y Ss. 942 a nd 428. 

In S. 4 *28 of the Code th r re is no provision 
that the accused should be examined after the 


dents second party who alone have 
opposed the appeal. As this is a case 
of old standing instituted in 1919 it 
should be expeditiously dealt with by 
the lower appellate Court. 

Case remanded. 
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Saiyid Mohiuddin — Accused—Peti¬ 
tioner. 

v. 

King Emperoi —Opposite party. 

Criminal Rev. No. 663 of 192*, De¬ 
cided on £7th January, 1925, against 
the decision of the J. C. Caota Nagpur, 
D/- 31st October, 1924. 

* (a) Penal Code. Ss, 406 and 409 — °ublic 
servant entrusted. vith money to but building 
materials. Obtaining them free and appro¬ 
priating mont y > • offence. 

A public servant who being eitrusted with 
Government funds f >r the ourpose of con¬ 
structing a b iildmg obtains the materials free 
of costs fr. m somebody and ap jropriates a cer¬ 
tain amount to himstlf ai their price, is guilty 
of Criminal brtacn of trust. [P nr; C 1] 


prosecution ev dence g taken and as the exa- 
minat.on of witnesses after remaod maybe 
made even in the absence of the accused the 
provisions of S. 3 12 do uo* apply to it. 

Per Buckn\l % J The Code it»elf does not 
contemplate or provide for the examination of 
the accuse i after fresh evide ce is taken for 
the prosecution on reman . Hovever, no hard 
and fast ruie can be Itid down with regard to 
when the pnv sio s of S 3l2 are and are not 
properly complied with; in conceivable case* 
where fresh evidence on a remand has been 
taken the applicant ongot to be given an op¬ 
portunity oi making a stat ment, i e. y in effect 
of being examined by the Magistrate; but 
provided the accused has in fact bad a reason¬ 
able a id subitaat al opportunity of exercising 
the privilege accorded to him by the provisions 
of S. 3i2, that is of either orally or in writing 
saying what he wishes to say in explanation 
of what has been alleged against him, a 
technical f dure or omission in the procedure 
ougnt not to be regarded as rendering a trial, 
woolly nugatory Sarnld such omission or 
failure ba sjown to have prejudiced the accus¬ 
ed the matter aisimei a different aspect and 
should be remedied, but not otherwise. 

[T 420 C 2] 

{d) Criminal P. C ., S 942 — Deviation—No 
prejudice to accused — T ial is not vitiated ■— 
Principles elaborately discustei. 

Principle lequires tbut the accused shall 
not be cunvicted without bjing given an op- 
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portunity of exilalnln? the allegit'ons against 
him. Fxperienc* sh *ws that judicial quo* lon- 
icg mutt n< t become inqu si tori al. If these 
essentials are se ureo.tae trial o to not be im¬ 
peached. The trial is not vi iatad from any 
deviation fro n the section unlesi the accused 
has D 60 Q prejudiced in bis defence- (Principles 

discussed hist rically a.jd elaborately.) 

Mrt [P4t r / C 2] 

(e) Crimina 1 P.C , S'?. 480 and 860—Nm com¬ 
pliance vi'h S. 360 connot be raisei for first 
time in revision. 

The questio ' as to whether the rrovinio^s of 
8. 360 Criminal P. O. have been duly complied 
with or n)t i 9 a q le• tion nf fa*t an I uo'ess it 
has been r \\ ted * j toe 'o^rt of ( a t it c * nnot 
be rai-ed for the first time io the H*t?n (• mrt 
in revision. CP 410 C *2] 

(/) Criminal P.C. % 5?. 860 Violation—Accused 
not pre judiced - Trial is not vitiated. 

When the question ar's°8. whether the v o~ 
lat ; on of S SfiO will vpiate the trial, t o test 
will be whether the accused has been tr • 
judiced. If the accused is rot prejudiced, 
nothing sVrt of an illegal or irr^u’ar exer¬ 
cise of jurisdiction wculd vitiate the rial. 

[P 419 C 1] 

Yunux —for Petitioner. 

H. L Nandkcolyar —for the Crown. 


Mullick, J.— The petitioner was a 
Writer Hoad Constable in the 
Palkote Police Station in the Chota 
Nagpur iTvision. It is alleged t iat 
on or about the Ut October, '9:3, the 
petitioner was entrusted as a public 
servant with a sum of Rs 200 for the 
purpose of building some quarter? at 
the Police Station. A sum of 
Rs 2,600 had been sanctioned by the 
Police Department and monies had 
from time to time been spent by the 
petitioner’s predecessor, Writer Head 
Constable Shafiudd n, but progress 
being unsatisfactory, the petitioner 
was sent in September, 
relieve Shafiuddin of the 
was directed to complete 
under the supervision of 
Inspector. On the 3rd October, 1922, 
the petitioner submitted an account 
to the Sub-Lnsp jeto.* in which it was 
stated that a sum of Rs. 75 hid been 
spent on the purchase of 125 ,S al posts 
from one Rajkishore, that R-. 20 had 
been spent on the purchase of certain 
builcing frames and that a sum of 
Rs. 1-3-0 had been paid as wages to 
6 coolies at 4 annas per cooly. On 
the 12th October, 1923, the petitioner 
made an application to the Superin¬ 
tendent of Police for a further ad¬ 
vance of money, but in the meantime 
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the Suprintendent, being dissatisfied 
with the petitioner’s work, had di¬ 
rected that disbursements were no 
longer to be made by the petitioner 
but were to be mt-de in the presence 
of the Sub Inspector. In December, 
the Superintendent personally visited 
the Police Station and in the follow¬ 
ing month he caused an inquiry to 
be made by Mr. Creed, Assistant 
Superintendent of Police, with the 
result that it was discovered that the 
petitioner ha i been guilty of criminal 
breach of trust, and falsification of 
accounts. 

The petitioner was put upon his 
trial before the Sub-division® 1 Magis¬ 
trate of Ournla and was convicted of 
criminal breach of trust in respect of 
the following sums. Rs 75 falsely al¬ 
lege i to havr been p >id to Raj 
Kish ere for 125 Sal posts; Rs 20 false¬ 
ly alleged to have bren paid to Nage- 
shwar Ra n for building frames and 
Rs. 0 12-0 falsely a'legtd to have been 
paid to 6 coolies. It was found that 
R \ j Kishore supplied not 125 but a 
much smaller number of Sal posts 
ard that he give these from his 
jungle at the request of the Writer 
H>ad Constable without payment. 
With regard to the coolies, it was 
found that the W riter Head Constable 
had paid them i ot at the rate of 
Rs. 0-4-0 but at the rate of Rs "-2 0 
and while charging Government 
Rs. 1-8-0 he had really spent only 
Rs. 0 12 0 

The Deputy Magistrate framed char¬ 
ges under S. 409 and 477-A,I. P.C. and 
he found the petitioner guilty on all 
counts and sentenced him to rigorous 
imprisonment for one year and a fine 
of Rs. 100 for an offence under S. 409 
and to rigorous imprisonment for one 
year for an offen e under S. 477-A 
and oriered that the sentences of 
imprisonment should be concurrent. 
On appeal the Judicial Commissioner 
of Chota Nagpur found that the 
record was incomplete and by his 
order dated the 27th August, 1924, he 
directed the Deputy Magistrate to 
take further evidence. That evidence 
was taken and upon the return of the 
record the Judicial Commissioner 
upheld the conviction in regard to 
the sums alleged to have been paid to 
Raj Kishore and the coolie* but 
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acquitted the petitioner in regard to 
the sum of Rs. 20 alleged to hare been 
paid to Nageshwar. In the result he 
affirmed the sentences. 

In revision it is urged that the peti¬ 
tioner was not entrusted with the 
money alleged to have been emhezzl- 
ed ; that the person entrusted by the 
Superintendent of Police to spend the 
money was the Sun-Inspector and 
that the petitioner was the latter’s 

agent. 

The evidence, however, is, and the 
learne i Ju licial Commissioner finds, 
that the Inspector u-.der the orders 
of the Superintendent of Police di¬ 
rected the Sub-Inspector to be per¬ 
sonally responsible and that the Sub- 
Inspector was authorized to entrust 
the accused with the price of the 

materials required for the building and 
for the wages of the labourers. The 
petitioner’s predecessor Shafiuddin 
had been working on the same princi¬ 
ple but he was removed because pro¬ 
gress was slow and the only change 
made when the petitioner took charge 
was that the responsibility of the 
Sub-Inspector was emphasised with 
greater clearness. After the 9th 
October the trust appears to have 
been revoked and the Sub-Inspector 
was directed to pay out the sums 
himself; but there can be no doubt 
that on the 1st October there was a 
trust reposed in the petitioner as a 
public servant and it was his duty to 
account truly for all the monies he 
received from the Superintendent Oi 
Police. It is admitted that he receiv¬ 
ed a sun of Rs. 200 and it is establi¬ 
shed that no part of the Rs. 75 alleged 
to have been paid to Raj Kishore was 
in fact paid, and that the labourers 
were paid a sum of annas 12 only 
although in his accounts the petitioner 

charged Rs. 1-8-0. 

It has been contended that it by 

some private arrangement the peti¬ 
tioner was abla to induce Raj Kishore 
to deliver the Snl posts free of cost, 
he has committed no breach of tru<t. 
The reply is that the trust was not to 
obtain the posts but to buy the posts; 
and, therefore, if the petitioner was 
able to gat posts free of cost, it was 
his duty to refund the unspent balance 
to Government. With regard to the 
coolies, they have been examined and 


their statement that they were paid 
only half the sum charged has been 
accepted. The emb zzlement, there¬ 
fore, in respect of Rs. 75-12-0 has 
been proved. 

It is contended, however, that there 
has been a violation of the provisions 
of S. 342 Cr. P.C. and that the trial is 
bad. 


Now it appears that after the prose¬ 
cution witnesses had been examined- 
in-chief, a charge was framed on the 
7ch April 1924, for an offence under S. 
409 I. P. C. Thereafter on the 29th 
April, one more prosecution witness 
was examined and the charge under 
S. 477-A was framed. The petitioner 
was examined on the 7th April, before 
the charge under S. 409 was framed, 
and again on the 2»th April before 
the charge under S 4 77-A was framed. 
Between the 29th April and the 3rd 
May 1924, the witnesses for the prose¬ 
cution were cross-examined and re¬ 
examined and the case was adjourned 
ti’l the 22nd May, for hearing the de¬ 
fence witnesses. There wtre several 
adjournments after that date and on 
the 16th .June 1924, the petitioner de¬ 
clined to call witness©-* and asked for 
an adjournment for one day. On the 
17 th June, arguments were heard and 
on the 23rd June, the Magistrate deli¬ 
vered judgment. It appears that in 
his statement of the 29th April the 
petitioner stated that he would file a 
written statement and this he filed on 
the 16th June It also appears that 
on the 17th June he was again exa¬ 
mined by the Magistrate and was 
a;-ked whether he had anything fur¬ 
ther to say and he replied in the ne- 


;itive. 

The argument that there has been 
n omission to comply with the pro¬ 
visions of Section. 34 2 is put in this 

^ay. 

Relying upon Mila'jit Singh s, rne 
’ting- R m per O'’ (l) the learned Counsel 
or the petitioner contends that tne 
petitioner should have been again 

xamined after the cross-examination 
ltll J re examination of the prosecution 

witnesses. If it had been necessary 
o so, we might perhaps have been in- 
lined to mike a relerence to in 


(O [L »21] ‘2 iMj.T. 5*0= i3 1.0. *25: 
J. 007. 
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Full Bench as to the correctness of 
the decision cited above for the rea¬ 
sons given in Verisai Rowthes v. 
Emperor (2) where Mitarjit Singh's 
case (1) has been expressly dissented 
from and it has been held that where 
the accused has been examined after 
the examination-in-chief of the prose¬ 
cution witnesses and bafore he enters 
upon his defence it is not again neces¬ 
sary to examine him after the cross- 
examination and re examination of 
those witnesses. 

But here there is no room for -lie 
application of the ruling in M ; trajit's 
case (1) at all, for the petitioner was 
asked on the 17th June whether he 
had anything more to say. 

Again on the 16 >h June the peti¬ 
tioner filed a long written statement 
explaining the circumstances against 
him, and even if the learned Magis¬ 
trate had not taken the precaution to 
examine the accused *orally on the 17th 
June, this written statement would 
have relieved the Magistrate from the 
necessity of examining him orally in 
reference to the matters elicited in 
the cross-examination and rs-exa- 
min&tion of the prosecution witness¬ 
es- 

It is contended that a written state¬ 
ment cannot be a substitute for an 
oral examination ; but section 256 of 
the Code directs the Court to accept 
a written statement and it is intended 
that the Court should read it; and if 
an accused states that he will file a 
written statement, the writing, n my 
opinion, is to be accepted in lieu of 
his oral statement. 

Then it has been urged that the 
accuse! should have been re-exa nin- 
ei after the examination of the 
witnesses fo the prosecution was 
taken on lemand. The answer to this 
is that in section 42$ of the Code 
there is no such provision and as the 
examination of witnesses after 
(remand may be made even in the 
(absence of the accused the provisions 
of section 312 do not apply to it. It 
was open to the learned Judicial 
Commissioner to dire ;t further exami¬ 
nation of the accused, but he did not 
choose to do so and there was no irre 

(2) [19^3] Mad. 609=4 3 Mid. 449=14 M.L.J• 
r> i7=24 Cr. L.J. 547=17 M.L.W. 7*2tf=32 
M.L.T. 885=11923) M.W.N. 4 r <7 (F.B.) 

1925/P 53 & 54 


gularity or illegality on the part of 
the Sub-divisional Magistrate who 
was not called upon to do more than 
what was ordered 

The result therefore is that, in my 
opinion, there has been no evasion of 
the provisions of section 342. 

In any event the objection is based 
on the purest of technicalities and has 
neither principle nor eaperience to 
support it. Principle requires that' 
the accused shall not be convicted 
without being given an opportunity 
of explaining the allegations against 
him ; experience shows that judicial 
questioning must not become inquisi¬ 
torial. If these essentials are secured, 
the trial cannot be impeached. In 
this respect there has been no material 
variation in the successive Criminal 
Procedure Codes in this country, 
namely, Act XXV of 1861 (the first 
Criminal Procedure Code), Act VIII 
of 1869, Act X of 1872, Act X of 1382, 
Act V of 1893 and Acts XII and 
XVIII of 1923. While the language 
of the earlier Codes is that the Court 
may examine the accused the Code 
of 1882 prescribes among the general 
provisions applicable to all trials that 
the Court sha’l examine him after the 
prosecution witnesses have been 
examined and before he is called upon 
to enter into his defence, but this has 
made no material difference. And the 
Select Committee on the Bill of 1882 
state their object and reasons thus : 

“We think that the present law 
gives too great a latitude to the 
Courts with regard to the examina¬ 
tion of an accused person. The object 
of such an examination is to give the 
accused an opportunity of explaining 
any circurr stances which may tend 
to criminate him, and thus to enable 
the Court, in cases where the accuied 
is undefended, to examine witnesses 
in his interest. It was never intended 
that the Court should examine the 
accused with a view to elicit from him 
some statement which will lead to his 
conviction. We have therefore limi¬ 
ted the power of interrogating the 
accused by adding to the first para¬ 
graph the words, ‘for the purpose of 
enabling the accused to explain any 
circumstances appearing in the evi¬ 
dence against him.’ We think the 
accused should always have this 
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opportunity of explaining and we 
have, therefore required the Court 
to question him generally for the 
purpo e before he enters on his 
defence.” 

It is obvious that the legis¬ 
lature in India has from the 
outset deliberately departed from the 
Codes prevailing in most coun¬ 
tries on the continent of Europe 
and has adopted with modifications 
the law of England. On the continent 
, of Europe the interrogation of the 
accused by the Judge is not only the 
first but also the most important part 
of the whole trial. The Accused is 
cross examined with the utmost seve¬ 
rity and every opportunity i3 taken 
to obtain an admission of guilt from 
him. In England the Court has from 
the earliest times been prohibited 
from puting questions to the accused; 
but it could not for that reason be 
said that the accused’s mouth was 
shut. On the contrary, as he could 
not be defended by Counsel in cases 
of felony and as the prosecution evi¬ 
dence operates as so much indirect 
questioning his only chance of obtain¬ 
ing an acquital was to cross-examine 
and to speak for himself. After the 
Revolution of 1688, the law was con¬ 
siderably amended and the result 
now is that in inquiries before com¬ 
mitment the prisoner at the close 
of the evidence for the prosecution is 
asked by the Magistrate or justices 
whether he wishes to say anything 
and is warned that if he chooses to do 
so what he says will be taken down 
and may be given in evidence on his 
trial With t his exception it may be 
generally said that the prisoner is 
protected against all judicial question¬ 
ing before or at the trial ; but he may 
whether defended by counselor not, 
always make a statement to the 
Juige though Judges have not always 
been agreed as to the state at which 
the prisoner is to make the statement, 
some holding that it should be before 
and some after the address of the 
prisoner’s Counsel It is the duty of 
the Judge, when the prisoner is not 
defended by counsel, to inform him 
of his right to cross-examine the wit¬ 
nesses, to address the jury, to give 
evidence on his own behalf or to 
make an unsworn statement ; but 


omission to give this information: 
does not invalidate fhe conviction. R _ 
v. Saunders (3). Since the * Criminal 
Evidence Act of 1898, 61 and 62 Vio. 
C. 36, the prisoner has the right to 
give evidence in his own behalf but 
the omission on his part to give evi¬ 
dence cannot be commenteu upon by 
the prosecution. 

These provisions clearly indicate 
that the object of the legislature is to 
give the prisoner every opportunity 
to lay his case before the Court and 
to protect him against anything iD 
the nature of cross-examination by 
the Judge. 

In my opinion the present law in 
India has the same principle in view. 
The prisoner i3 not yet permitted to 
give evidence in hi3 own behalf, but 
the judicial questioning which the 
Code enjoins is intended within limits 
to take its place. It is not neces¬ 
sary that the purport of the evidence 
of each prosecution witness should be 
explained to the prisoner, he is him¬ 
self present at the trial and has heard 
what the witnesses have said. What 
is recessary is that he should be 
given an opportunity before enter¬ 
ing upon his defence as in England 
to state generally what are the real 
facts in reference to the complaint. If 
he is defended or if he files a written 
statement, judicial questioning will 
generally add but little to the Court’s 
knowledge, nor will a vi >lation of any 
rule as to the stage at which he is to 
be examined make much difference. 

If he has not been prejudiced the er¬ 
ror ought not to vitiate the trial. 

It is, however, contended that the 
provisions of S. 312 have not been 
enacted solely for the benefit of the 
accused and that it is part of a 
scheme for the punishment of crime 
any deviation from which renders 
the trial null. I am unable to compre¬ 
hend the p 1 ecise import of this con¬ 
tention. Every coni ravention of the 
Code in a matter of procedure is a 
deviation from the scheme ; but the 
law does not on that ground make the 
consequences fatal to the trial. If if 
is contended that the Court cannot do 
justice unless it hears the accused 
speak and, as has been said else¬ 
where. the ex \ m inat io n is a solemn 
7rr[L89S] 63 J. P. 24—15 T. L. R. 104 
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proceeding between the Court and the 
accused into which Counsel do not 
enter, the reply seems to me to be that 
the principle of the Indiin law is that 
the accused should be convicted not 
upon his statement but upon indepen¬ 
dent evidence. The accused cannot 
be questioned in order that gaps in 
the prosecution case may be fiiied up, 
and if the Court is already in posses¬ 
sion of his version of the case the 
oral examination cannot make much 
difference. Tnerefore if he is defend¬ 
ed by Counsel who advises him not to 
gpeak, or instead of making an oral 
statement he chooses to file a written 
statement the scheme has no chance 
of operating. Tne Code itself provides 
for this evasion in cases in which the 
personal attendance of ihe accused is 
dispensed with either tinder S. 205 or 

S. 540-A. 

The result is that in every case the 
test is whether there has been preju- 
lice to the accused by reason of the 
absence of judicial questioning a id 
whether the defect is cured hy S 537 
of the Code. It is said that an express 
violation of the terms of the Statute 
must always vitiate the trial, and re 
liance i 9 placed on Subramania Ayyar 
v. The Kin*j-Emperor. (4) But the ob¬ 
servations of iheir Lordships of the 
Privy Council in that case must be 
real with reference to the particular 
facts before them. Their Lordships 
held that a misjoinder of charges is as 
fatal in a criminal trial as in a civil 
trial because the defect goes to the 
root of jurisdiction. If the Statute 
debars a Court from trying more 
than a certain number of charges, the 
violation is not an irregularity but is 
an usurpation of jurisdiction. In other 
words the constitution of the suit 
is 9uch that the C :>urt is not permit¬ 
ted to try it. The principle, however 
cannot apply to a violation of the 
provisions of S. 312. 

Finally it has been contended that 
there has been a violation of the pro¬ 
visions of S. 360 of the Code because 
the depositions of the witnesses were 
not read over as required by that sec¬ 
tion. The ground taken in the peti- 

(4) 11901; 25 Mad 61 = 28 I.A. 257 = 11 MLJ. 

233 = 3 Bom L. R. 540 = 5 C. W. N 866 = 

10 M. L. J. 147 cP.C.) 
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tion before us is put very generally 
and runs thus : 

“ For that the provisions of Ss. 342, 
360 and 428 Criminal Procedure Code 
have not been complied with.” 

It is not stated whether the omission 
took placein regard to all or only some 
of the witnesses ; nor what was the 
precise nature of the defect. The point 
really involves a question of fact and 
it was never raised before the Judicial 
Commissioner either at the first or 
the second hearing before him. In 
the circumstances, we must assume 
that the witnesses did actually say 
what was recorded in the depositions 
upon which the Judicial Commissioner 
affirmed the conviction of the accused. 
It was open to the petitioner to show 
that the record of the depositions was 
wrong, but no atti mpt to do so was 
made. The Judicial Commissioner 
who was a Court cf fact was the pro¬ 
per authority for investigating the 
charge. 

We cannot therefore accept the ob¬ 
jection in regard to the depositions. 
Here also the question arises, whether 
the violation, if any, of S. 360 will 
vitiate the trial ; the test again will 
be whether the accused has been pre¬ 
judiced. If the accused is not pre¬ 
judiced, nothing short of an illegal or 
irregular exercise of jurisdiction 
should vitiate the trial. 

The result is that the conviction 
will be affirmed and having regard to 
the fact taat the petitioner is a public 
servant and that he has not only com¬ 
mitted embezzlement of public money 
but has been guilty of an illegal ex¬ 
action, I do not think that the sen¬ 
tence is unduly severe. 

Bucknill, J.—I have only a few 
observations to add. 

Firstly as to the suggestion that if 
the applicant succeeded in getting 
the timber given to him for nothing, 
he could rightly pocket the money 
with which the Government had sup¬ 
plied him for the purchase of the 
timber. I think tb*s suggestion is 
fallacious. The applicant is in a 
fiduciary position to the Government 
and any advantage of any good bar¬ 
gain obtained by him in any trans¬ 
action in which he acted on behalf of 
the Government must enure to the 
Government and not to the applicant. 
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If A hands B (his agent) Rs. ICO and 
instructs B to buy for him (A) an 
article and B succeeds in purchasing 
the article for Rs. 20 can it possibly 
be seriously contended that B can con¬ 
ceal that fact from A and pocket the 
balance of Rs. 80 ? To my mind the 
suggestion is really an absurd one and, 
in the present case, the applicant was 
clearly guilty of criminal breach of 
trust in acting as he did. 

Secondly as to S. 342 of the Criminal 
Procedure Code, the applicant was 
undoubtedly examined on April 
7th and again on April 29th ; on 
that latter day he intimated he would 
file a written statement and he did so 
considerably later, namely, on the 
16th June. He declined to call any 
witnesses but asked for one day's ad¬ 
journment and on June 17th the 
Magistrate asked him if he had any¬ 
thing more to say, to which he said 
‘No’. Then the matter went to and 
was remanded back by the Judicial 
Commissioner of Chota Nagpur : the 
Judicial Commissioner ordered the re¬ 
mand so that further witnesses should 
be examined. 

Now there are two points urged 
here : (1) that the provisions of S. 

34 i were not complied with at 
the tnal ; and (2) that they were not 
complied with after the 
mand. As to the first point, 

April the 7th the prosecution witness¬ 
es had been ex imined-in-chief ; and 
on that day the charge was framed 
and the applicant was formally exa¬ 
mined ; after that examination a new 
charge was drawn up by the Magis¬ 
trate. The applicant was also exa¬ 
mined on the 29fch when he said he 

a written statement ; and 
second examination a fur- 
harge was added oy the 
Magistrate. After this, the prosecu¬ 
tion witnesses were cross-examined 
and then on the 16th June the ap¬ 
plicant filed his written statement ;he 
then intimated at the same time that 
he would call no witnesses Dut merely 
asked for one day’s adjournment. 
This was granted and on the follow¬ 
ing day, that is to say on the 17th, 
he was then asked by the Magistrate 
if he had anything to add, presu¬ 
mably, to his written statement. He 
repliod in the negative. 


re- 

on 


would file 
after that 
ther new 
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It is contended that this procedure 
^o satisfy the requirements 
or S. 342. I am of the opinion that 
this procedure was sufficient and I 
have recently in another case expres¬ 
sed my view that if at the close of the 
prosecution case an accused states 
that he is going to file a written 
statement and does so, he need not be 
really asked anything further by the 
Magistrate. I agree with my learned 
brother that the written statement 
here was rightly taken in place of a 
further oral statement ; but here the 
position was even better than that, 
forhe wai asked, after he had filed 
his written statement, if he wanted 
to say anything in addition. 

Then secondly as to what took 
place when the Magistrate took the 
evidence on remand, it is said the 
applicant should again have been 
cross-examined by the Magistrate ; 
but as my learned brother has point¬ 
ed rut the Code itself does not con¬ 
template or provide for this. 

I am not prepared to say, however, ( 
that any hard and fast rule can be 
laid down vith regard to when the 
provisions of S. 342 are and are not 
properly complied wish : I am ready 
to admit that even in conceivable 
cases where fresh evidence on a re¬ 
mand has been taken the applicant 
ought to be given an opportunity of 
making a statement i. e. in effect of 
being examined by the Magistrate ; 
but I do consider that, provided that 
accused has in fact had a reasonable 
and substantial opport mity of exer¬ 
cising the privilege accorded to him 
by the provisions of S. 342, that is of 
either orally or in writing saying 
what he wishes to say in exilanation 
of what has been alleged against him, 
a technical failure o: omission in the 
procelure ought not to be regarded 
as rendering a trial wholly nugatory. 
Shouli such omission or failure be 
shown to have prejudiced the accus¬ 
ed, the matter of course assumes a 
different aspect and should be re¬ 
medied ; but not, in my view, other¬ 
wise. 

Lastly as to the provisions of S. 360 
of the Criminal Procedure Code, I 
have no doubt from that is told me at 
the Bar that the provisions of this 
section are but complied with some- 
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what meagrely and that a really 
strict compliance presents some 
difficulties. Nevertheless it is very 
easy to allege irregularities but if 
they are allege 1 they must be proved 
as facts; for on such proved facts 
alone could any legal argument that 
the non-compliance with the provi¬ 
sions of this section should affect 
adversely the validity of the trial be 
based. This Court in its Revisional 
Jurisdiction does not appear to me to 
be, where there already is a decision 
of the Subordinate Appellate Court, 
the proper tribunal for the CDnsidera- 
tion of such a matter. If there was 
in fact a non-compliance with the 
provisions of the section it might 
indeed with advantage be then and 
there drawn to the attention of the 
trying Court. At any rate it certainly 
should be raised aod prove l before 
the Subordinate Appellate Court: but 
if no atte npt is made to do so there, 

I do not think it can well be raised 
for the first time here. 

Once more I wish to guard against 
laying down here any hard and fast 
rule ; for I feel that should serious 
prejudice be shown to have been 
occasioned to the accused by any 
failure or irregularity in carrying out 
the procedure of S. 360, then this 
Court might still thiruk fit to inter¬ 
fere ; but not on such generalisations 

as 

“ the provisions of S. 360 were not oomplied 
with " 

but only on substantive and clearly 
authenticated statements. 

I agree that this application should 
be rejected and bearing in mind that 
the applicant is a Government servant 
and a Police Officer, I do not think 
that in view of the fact that the 
accused was handling Government 
money the sentence is altogether too 
severe. 

Application rejected . 
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Dawson Miller, C.J. and Foster, J. 

W. W. Broucke —Appellant. 

v. 

Sri Panch Rani Chhatar Kumar Devi 
Plaintiff—Respondent. 

p'irst Appeal tfo. 42 of 1921,Decided 
on 5th January, 1925. against the de¬ 
cision of the Offg Sub.J., Muzafarpur, 

D/- 20th July, 19?0. 

( a)B . T. Act, {VIII of 1886) S. 74—Stipu¬ 
lation to pay embankment ce*s, costs of acquit¬ 
tance etc. is void though items have been 

totalled into annual jama. 

All impositions up)n the tenants under the 
denominations of abwab, mathat or other like 
appellations inadditi >n to the actual rent are 
illegal and all stipulations and reservations lor 
the pay ment of such are void. They cannot legal¬ 
ly be exacted nor can the tenaut legally bind 
himself by contract to pay them. IP 426 C 2J 
Where, along with the rent imal ^uzari) and 
road ce>s, a lessee bound himself to pay: 

Embankment cess. Costs of acquittance 
Dasho ■ a, C bait naivami farmaish , Tika beiti 
guru bheti , Batchha pi jangala i dm navi si , Ka~ 
thiari, Dewaui dastur and Mahal Uprohili , 
Held: that though all the items were totalled 
up into an annual jama, the items ether than 
reat ar.d read cess were illegal abwabs and 
not recoverable by a laudlord f rom his tenants, 
and stipulations for their payment were by a. 
74 of the Bengal Tenancy Act, void, (Case law 

discussed.) ^P "y 

(6) B. T. Act {VIII oj 1885) Ss. 74 and 179- 

Illegal abwabs — No distinction lies between 
raiyatt and intermediate tenants. 

As regards the imposition of illegal abwabs 
over and above the rent for the lands, to dis¬ 
tinction is made in tht Act between a raijat 
and auy intermediate tenaut except in the 
case of a permanent mukarrari lease as pro¬ 
vided in Cl. 3 of 3. 74 and in S 171 o. the 
Act. l p 429 C 2 1 

{ci B. T. Act , S. 66— T. P. Act , S. Ill - T P. 

Act S. 117 should he liberally interpreted— 
Intermediate tenant — Direct cultivation of 
some la'ds—Other factors— Lease was held 

agricultural. , _ m . 

In construing the T. P. Act and B. T. Aot 
it must be remembered that although the 
Bengal Tenancy Act is later in time, there 

were somewhat simdar provisior.s iQ the Ben¬ 
gal Rent Acts, of 1859 and 186 J ind it was 
probably the intentiou of the Legislature in 
exempting leases for agricultural purposes 
from the operations o! Chap. V of the Transfer 
of Property Aot to retain in force the special 
provisiors relating to the class of leases dealt 
with in those Acts, which mty be comper- 
dioualy described as leases for agricultural pur¬ 
poses. Therefore a liberal interpretation should 
be given to the words of 8. 117. IP 431 C 1,2) 

P. C. Manuk and A. B Mukherjee — 

for Appellant. 

S. M. Mu'lick, A. P• Upadhya and 
N. C. Ghosh —for Respondent. 

Dawson-Miller, C. J.—In this case 
there is an appeal by the Defendant 
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and a cross-cbjectiun by the Plaintiff 
from a decision of the Officiating 
subordinate Judge of Muzaffarpur. 
The Plaintiff is Rani Chhatar Kuraari 
Debi, widow of the late Raja Mohan 
Bikram Shah and proprietor of the 
Ramnagar Raj. The Defendant is the 
lessee of 3G villages of the Raj under 
a 1 e .1 se granted by the late Raja ar.d 
dated the 22nd May 19ll The suit 
was instituted in July 1919 by the 
Respondent claiming certain reliefs 
which may be summarised as follows:- 

(1) Rs. 20,119-5 6 being arrears of 
rent together with interest cf 24 per 
cent per annum for the years 1324 to 
the Chait kist of 16 F. after giving 
credit for sums paid during those 
years. 

(2) K3. 3.326-8-0 arrears of produce 
rent calculated at Rs. 3 per raaund of 
paddy and interest at 25 per cent, by 
way of damages for the years 1325 
and 1326 F. 

(3) Rs. 4,051*2-3 compensation with 
interest for the use and Dccupation 
of the land after Chait 1326 F. to the 
date of suit. 

(4) Rs. 3,641-4-4 being the Plaintiff’s 
proportion of the costs of survey toge¬ 
ther with interest at 12 per cent, per 
annum payable by the Defendant 
under cl. 21 of (he lease. 

(5) Recovery of possession of the 
leasehold property by ejectment of 
the Defendant on the ground that he 
has incurred forfeiture by failure to 
observe the terms of the lease. 

(6) Damages as stipulated in the 
lease together wi'h interest at 24 per 
cent, for breach of certain covenants 
as follows:— 

Rs. 

(a) failure t) provide bullock 

carts ... ... 1,785-9-6 

(b) failure to supply thatch¬ 

ing grass ... ... 1,071-6-0 

ic) failure to file j amaban- 

dis ... .. 535-3-6 

The Defendant pleaded :— 

(1) That the sum claimed as cash 
rent included various items which 
were not recoverable but were abwabs 
and after deducting these the total 
rent and road-cess payable up to 1326 
F. amounted to Rs. 39,201-3-0 of which 
Rs. 30.349-10 0 has been paid leaving 
a balance of Rs. 8,85L-9-0 due. 
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(2) That the price of paddy claimed 
as produce rent, namely, Rs. 3 per 
maund, was excessive and that by a 
compromise between the parties in a 

previous suit the future rate has been 
agreed at Rs. 2 per maund and at the 
latter rate tho sum payable was Rs. 
2,06! and no5 Rs. 3,090 with interest 
as claimed. He also pleaded tender 
and paid into Court with his written 
statement the sum of Rs. 10.911-9-0. 

(3) That the :ost of suivey was not 
pay able by the defendant under cl. 21 
of the lease. 

(4) That the Defendant was not 
liable to ejectment. 

(5> That the stipulation to provide 
bullock carts, thatching grass and 
jamabandis or the price thereof was 
void and unenforceable, the stipula¬ 
tion being for payments in the nature 
of abirabs, ar.d furtherthat he did in 
fact supply jamabandis up to 1326 F. 

(6) That interest was recoverable 
only on arrears of rent and by law 
tharateis 12^ percent, only, and 
that stipulations to pay interest- at 2 
per cent, per mensem were by way of 
penalty. 

The Judge of the trial Court found.— 

(1) That the annual cash rent pay¬ 
able under the lease was Rs. 15,581-5-0 
as claimed by the plaintiff and that 
no portion of this should be deducted 
as illegal abicahs. He awarded interest 
however, at I'O/i per cent, and not at 
24 per cent, as claimed. 

(2) That the price of paddy (produce 
rent) recoverable was Rs. 2 per maund 
and not Rs. 3 as claimed by the Plain¬ 
tiff. He also awarded as damages 25 
per cent, of the amount due without 
interest. 

(3) That the Defendant was liable 
for the cost of survey tcgether with 
interest at 12 per cent, per annum as 
claimed. 

(4) That compensation was payable 
by the Defendant for the use of the 
land from Chait 1326 F to the date of 
suit at the rate stipulated as the 
annual jama together with interest at 
12^ per cent. 

(5) That the Defendant was liable 
for damage? for failure to supply 
jamabandis which he assessed at Rs. 
432 without interest. 

(6) That the claim for damages for 
failure to supply carts and thatching 
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grass oould not be sustained, these 
items being in the nature of abwabs. 

(7) That the Plaintiff was not enti¬ 
tled to immediate possession by eject¬ 
ment of the Defendant. He however, 
passed a decree under Sec. 66 of the 
Bengal Tenancy Act ordering eject¬ 
ment unless within 15 days the 
amount due for rent should be depo¬ 
sited in Court. 

In accordance with these findings a 
decree was passed in favour of the 
Plaintiff for a sum of Rs. 15,951* 12-11 
being the balance due after giving 
credit for the amount paid into Court 
by the Defendant. From this decree 
the Defendant has appealed and the 
Plaintiff has entered a cross objection. 

The Appellant contends in the first 
place that the annual rentfoundpay able 
under the lease includes certain items 
amounting to Rs. 2,540-4-0 which are 
illegal abwabs and not recoverable. 
This question depends upon whether 
the stipulation in the lease whereby 
the tenant covenants to pay certain 
items there named in addition to the 
rent but included in the total jama 
payable is void under S. 74 of the 
Bengal Tenancy Act, the material 
part of which provides as follows : 

(1) All impositions upon tenants 
under the denomination of abwab , 
mathat , or other like appellations, in 
addition to the actual rent, shall be 
illegal, and ail stipulations and reser¬ 
vations for the payment of such shall 
be void. 

(3) Nothing in this section shall be 
deemed to affect the term3 of a per¬ 
manent mukarrari lease granted by a 
proprietor or holder of a permanent 
tenure in a permanently settled area.’ 
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given below, and on receipt of a 
kabuliyat , to Mr. W. W. Broucke / 

At the end of the document is a 
schedule giving a list of the .36 
mauzas and stating in the case of 
each mauza the total annual jama and 
details of how it is made up. One 
instance will suffice. ihe first 
mauza is thath mitia. The particulars 
thereunder shew first of ail tha> the 

term is for 15 years from 1319 to 1333 

F. Then follows a list of payments 

in respect of that mauza as fellows ; 

Rs. 

Rent (malguzari) ... 673-2-0 

Road Cess ... 40-8-0 

Embankment Cess ... 3 0-2-0 

Costs of acquittance ... 24-4-0 

Dasahra and chait nan:a * 

mi farviaisli ... 12-0-0 

Tika bheti guru bheti ... 5-0-0 

Batchha pi jangala-isim- 

navisi ... 7-0-0 

Kathiari ... 4-0-0 

Deirani dasher ... 24-14-0 

Mahal Uprohiti ... 5-0-0 


Total ... 805-14-0 

Paddy 35 maunds. 

The total of Rs. 805-14-0 thus arriv¬ 
ed at i3 then treated as the jama 
eksala and is divided into four kists of 
Rs. 201-7-6 payable in Asin, Pous, 
Chait ard Jeyth. The words jama 
eksala in the column showing the total 
have been translated ‘‘annual rental" 
bur the words actually used are jama 
eksala. It is necessary to bear thi3 in 
mind as reliance is placed by the 
Appellant upon the use of the words 
jama and malguzari in this document, 
the contention being that jama 
although frequently used as synony¬ 
mous with Tent literally means total* 


The lease in so far as it is material and is the on y word which could be 
for determining this point reads as used for that purpose where as mal- 
follows ;— guzari has a more specific meaning 

“I have let out 16 annas of the and indicates the actual rent payable 
following 36 villages as per bound- as distinguished from the other items 

aries given below.at a consoli- included in the j* ma * 

dated annual jama of Rs. 15,581-5-0 It was hardly disputed, and there 
being the rent ( malguzari ) road and can be no doubt that it is the fact, 
embankment cesses, dues of priests that all the above items, except the 
{mahal uprohiti) and expenses for first two, making up the total of Rs~ 
obtaining acquittance receipts (faraq 805-14-0 are illegal abwabs and not 
knarach ), etc., in addition to 515 recoverable by a landlord from his 
maunds of paddy specified below pay- tenants, and stipulations for their 
able annually at a uniform rate under payment are by S. 74 of the Bengal 
* thika patta , the terms whereof are Tenancy Act, void. The evidence of 
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Bhabun Prasad, a tviunshi of the 
Ramnagar Raj, explains the nature 
of these items and from his evidence 

it is clear that they are abwabs. 


. -“-y c* l; w aus. Jt ]*S 

also undoubtedly the fact that such 
abwabs are frequently demanded and 
perhaps almost as frequently acquie- 

by , tenants. A reference 
to cl 26 of the kabuhyat executed by 

the Defendant shows that in the pre¬ 
sent instance such exactions were by 
custom realised from the tenants and 

the ticcadar undertakes to get them 

collected and not to put any imerfer- 

ence in the way of their realization, 
oi. Zb reads as follows :— 

.That mahal mahapatiri and other 
Kajunks are realized according to cus¬ 
tom prevailing from former times 
trom the tenants and banyas. I, the 
ticcadar shall get the said rakams 
realized, and shall not interfere in 
any way in the realization of the 
same. If any loss is caused then the 
amount lost shall be realised from me 
the ticcadar.” 

In the corresponding clause of the 
patta these impositions are dignified 
by the name of royalties. 

The ticcadar no doubt expected that 
there would be no difficulty in realis¬ 
ing them from the raiyats and under¬ 
took in his kabuliyat to pay them in 
any event to the landlord. It would 
be his own fault if he failed to collect 
them. For some years no difficulty 
arose but in 1917 as the result of the 
advent of Mr. Gandhi to North Bihar 
the tenants refused to pay these ex¬ 
actions any longer to the ticcadar, 
and there can be no doubt that they 
were fully justified in this attitude. 
Trouble arose and in some cases agra¬ 
rian riots resulted. The Government 
appointed a Commission known as 
the Agrarian Commission to consider 
the tenants’ grievances. The Com¬ 
mission made a report to the Local 
Government. An extract from the 
Bihar and Orissa Gazette, dated the 
8th October 1917, dealing with this 
report has been proved in evidence 
and is marked Ex. F. in the case. It 
contains the following passages :— 

' 13 - Tiie Committee next deal with 
the exaction of abwab by the ticca- 

the non-indigo concerns under 
he Bettia and Ramnagar Estates and 
Dy the Proprietress of the latter estate. 
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ceutly ‘h 0 * 0 exactions have given rise 

to little complaint, and that not a 
single suit has been brought under S. 

or the Bengal Tenancy Act which 
provides the legal remedy. They 
observe that the orders issued by the 
Court of Wards, when the facts were 
brought to its notice in the course of 
the recent settlement operations, have 
een effectual in stopping the practice 
in the Bettia Estate. In the Ram- 
nagar Estate the advice of the local 
officers was ignored, but the Court of 
W’ards has recently declared the pro¬ 
prietress disqualified under S. 6 (a) of 
the Bengal Court of Wards Act (Act 
IX B. C. of 1879) and proposes to take 
action similar to that which has al¬ 
ready proved successful in the case of 
the Bettia Estate. 

14. The Lieutenant-Governor in 

Council proposes in addition to cause 
all the tenants in this tract to be in¬ 
formed that the taking of abwab is 
entirely illegal, and is not in any way 
countenanced either by the manage¬ 
ment of vhe estates or by Government. 

The Committee s report is then set 
out in which the following passages 
occur:— 

44 The syestematic levy of abwab 
still prevails in the Ramnagir Estate. 

In one lease produced before us certain 
abwabs are specified as payable by the 
ticcadar to the estate and in addition 
there is a clause binding him to assist 
in collecting certain dues which 
are realised from the tenants and 
banias according to the ancient custom. 

The abwabs realised by the ticcadar* 
bear many names most of which are 
of old standing, but the full develop¬ 
ment of the system seems to be com¬ 
paratively recent and does not go 
back beyond the last quarter of the 
nineteenth century. It took the form 
of an amalgamation and an enhance¬ 
ment of the old abwab and the consoli¬ 
dated levy thenceforth passed under 
a single name, usually salami or pain- 
kharcha (irrigation due).” 

Amongst the recommendation of 
the Committee it was suggested that 
Government should issue a procla¬ 
mation informing all landlords and 
raiyats that both abuab and the das- 
turi taken by landloro’s servants are 
illegal and must be stopped. The 



1925 


Chhatar 


names of the principal abwabs brought 
to the Committee’s notice are men- 
tioned. These include most of those 
set out in the schedule to the present 

le&se* 

I refer to this notification in the 
Gazette to shew that the question of 
exacting abwabs had become acute in 
1917 and that the Local Government 
was determined as far as possible to 
put a stop to it. 

Ever since the East India Company 
took over the administration of this 
province in the eighteenth century it 
has been the policy of the Government 
for the time being to protect the 
raiyats from exactions of this nature 
which, although firmly established by 
custom at the time of the Permanent 
Settlement, were considered a source 
of oppression to the cultivating 
classes. An opportunity, however, 
was given to the landlords by rules 
passed in 1789 and 1790 to re-adjust 
in concert with the raiyats, their rents 
upon the basis of existing rents added 
to the customary abwabs then paid, 
the whole being consolidated into one 
specific sum as rent. A period was 
fixed for this purpose within which 
nev pattas in a prescribed form were 
to be granted to the raiyats under the 
supervision of the Collector There¬ 
after all additional exactions by the 
landlords in the nature of abwab or 
mathat in addition to the rent payable 
were forbidden under heavy penalty. 
These rules were re- enacted with some 
amendments by Reg. VIII of 179?, 
Ss 54 to 61, and Reg. IV of 1794. In 
1812 by Reg. V of that year the res¬ 
trictions as to the form of patta were 
removed, but the prohibition against 
the exaction of arbitrary and indefi¬ 
nite cesses even if stipulated in the 
lease was kept in force. S. 3, after 
rescinding so much of the former 
regulations as required the pattas to 
be in & particular form and subject to 
revision by the Collector, enacted as 
follows :— 

“The proprietors of land shall 
henceforward be considered competent 
to grant lease to their dependent 
talukdars, under-farmers and raiyats, 
and to receive correspondent engage¬ 
ments for the payment of rent from 
each of those classes, or any other 
classes of tenants, according to such 
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form as the contracting parties may 
deem most convenient and most con¬ 
ducive to their respective interests : 

Provided, however, that nothing 
herein contained shall be construed t<> 
sanction or legalize the imposition o 
arbitrary or indefinite cesses, whether 
under the denomination of abwab , 
mathat or any other denomination. 


All stipulations or reservations of 
that nature s^all be adjudged by the 
Courts of Judicature to be null and 
void: but the Courts shall notwith¬ 
standing maintain and give effect to 
the definite clauses of the engage¬ 
ments contracted between the parties, 
or, in other words, enforce payment 
of such sums as may have been speci¬ 
fically agreed upon between them. 

Again by the Rent Acts of 1859 and 
1869 the exaction of any sum in excess 
of the rent stipulated in the pattas or 

an under-tenant or a raiy at, or paya > e 

under the provisions of the Act, was 
declared to be illegal. An exhaustive 
account of the history of the imposi¬ 
tion of these cesses and the legislation 
respecting them will be found in the 
judgmert of O’Kinealy, J., in Radha 
Pros ad Singh v. Bal Kowar Koeri (1). 

Different views have been taken 
from time to time by the Judges of 
the Calcutta High Court as to the in- 
terpretaiion of the above regulations. 
One view was that stipulations to pay 
such cesses, provided they were fixed 
in amount and not arbitrary or indefi¬ 
nite, were enforceable as being a part 
of the consideration for the lease. See 
Pudmanund Singh Bahadur v. Baij 
Nath Singh (2), Radha Char an Ray 
Chowdhury v. Golak Chandra Chose 
(3) and Kunwar Kalanand Singh v. 
Eastern Mortgage Agency Co., Ltd. (4). 
The other view was that only such 
sums as were agreed to as rent were 
recoverable but any stipulation to pay 
even a fixed and definite sum for any 
cesses not included in the asal jama 
was void. See Chulhan Mohton v. 
Tilukdari Singh ^5-, Radha Prosad 
Singh v Bal Kowar Koeri (1) and Bijoy 
Singh a Dudhuria v. Krishna Behari 


(1) [18901 17 Cal. 726 (F.B.) 

(2) [1888] 1 5 Cal. 828. 

3) [1904] 31 Cal. 834 = 8 C.W.N. 529 

4) [1913] 18 C.L.J. 83 = 19 I.O. 701. 
f'5' [18*51 )1 Cal. 175. 
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Biswas (6). We are not directly con¬ 
cerned to determine which of these 
views is correct as the present case 
depends not upon the construction of 
the Regulations but upon the con¬ 
struction of S. 74 of the Bengal 
Tenancy Act. From the nature of 
things, however, it seems to me that 
the mischief aimed at could hardly be 
put an end to if it only required a sti¬ 
pulation in the lease to pay a fixed 
and definite sum under the name of 
abwab in order to legalize the imposi¬ 
tion. The landlord was as a rule all 
powerful. The tenants were, for the 
most part, accustomed to acquiescence 
and in this country old customs die 
hard. Further it seems to me that the 
proper criterion for deciding the ques¬ 
tion under the Regulations was not, 
as has sometimes been stated, whether 
the payment of cbicub was a pert of 
the consideration for the lease. If the 
obligation depends upon contract, as 
distinguished from custom, stipula¬ 
tions in the contract to pay abwabs in 
addition to rent are just as much & 
consideration for the use and occupa¬ 
tion of the land as a covenant to pay 
rent. Nevertheless stipulations of 
such a nature were prohibited by the 
Regulations in all future contracts. 

It may also be pointed out here that 
Ghosh, J,. who had been a party to 
the decision in Pufmanund Singh 
Bahadur v. Baij Nath Singh (2) took 
occasion to point cut two years later 
in Bad fin Prosad Singh v. Bai Kowar 
Koeri (1) where a different view was 
taken, that it was not intended in the 
earlier case to hold that anything 
which is not arbitrary and indefinite 
is recoverable, although it may not ba 
part of the rent, and further stated : 

I am however bound to say that 
having, since, more carefully consider¬ 
ed the subject I have come to the opi¬ 
nion that we were not right in hold¬ 
ing that the items of tehwari and 
salami were part of the rent stipulated 
to be paid under the lease. They 
were, I now think, abivnbs.” Again 
in 1917 in Bijoj Singh Dudhuria v. 
Krishna Behari Biswas (6) one of the 
latest cases decided under the Regula¬ 
tions, Chatterji, J., took care to ex¬ 
plain that in the case of Upendra Lai 



Gupta y. Atanla (7) to which he was 
also a party in the previous year, it 
was not meant that any consideration 
f r the lease mentioned in the kabu- 
hyat is rent and not abwab and added: 
“ Any sum agreed upon to be paid as 
rent is consideration for a lease, but 
for the purpose of deciding the present 
question every consideration for a 
lease is not necessarily rent within 
the meaning of S. 3 of the Regulation, 
and anything which is prohibited by 
statute cannot be said to be lawfully 
payable.’’ 

I have referred to the cases decided 
under the Regulations not as afford¬ 
ing any direct authority for interpret- 
.ing the Bengal Tenarcy Act, but be¬ 
cause the view occasionally expressed 
that a definite stipulation to pay a 
fixed sum even for abicabs may be en¬ 
forced, cr that any agreement forming 
a consideration for the lease must be 
regarded as outride the operation of 
the Regulations has influenced, I 
think, some of the later decisions 
dealing with cases governed by the 
Bengal Tenancy Act. 

Whatever difficulty may have arisen 
in the interpretation of the Regula¬ 
tions the law as it now stands under 
S. 74 of the Bengal Tenancy Act ap¬ 
pears to me to present no ambiguity. 
All impositions upon the tenants 
under the denomination of abwab, mo- 
that or other like appellations in addi¬ 
tion to the actual rent are illegal and 
all stipulations and reservations for 
the payment of such are void. They 
cannot legally be exacted nor can the 
tenant legally bind himself by con¬ 
tract to pay them. It was contended, 
however, that on the proper construc¬ 
tion of the lease the disputed items 
were in reality a part of the rent and 
payable as such. The argument in 
support of this contention is based on 
the fact that the total sum payable 
including the disputed items is des¬ 
cribed in the documents as the con¬ 
solidated jama and that as the parties 
were contracting at arm’s length and 
knew what they were about, no ques¬ 
tion of coercion or imposition arises. 
Evidence was given by both parties 
as to the circumstances under which 
the lease was granted. Such circum¬ 
stances cannot alter the plain mean- 
(7) [1U16J 21 C.W.N. 108=36 I.C. 40l. * 
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ingof the written contract but evi¬ 
dence of them may be admissible to 
explain any latent ambiguity, if such 
exists in the document. The object ot 
this evidence was no doubt to explain 
the s nse in which the word jama had 
been used, and, although I have some 
doubt as to its admissibility, l shall 
refer shortly to the evidence upon 
this point. The witness Biabun i ra- 
sad, the Raj Munshi already referred 
to, stated that the total sum ot Ks. 
15,5*1- 5 0 was \greed to as the anrual 
’ jama by Mr. Broucke before any talk 
of abwabs took place, and that the de¬ 
tails were only entered i’i the patta 
for the Rajah’s convenience so that he 
might know h)w much he might get 
under the different heads and regulate 
his expenditure on those items accord 
ingly. He goes the length of saying 
that the jama, included no abwabs and 
that the abwabs named in the patta 
had never been realised previously by 
the Raja from the tenants. Their in¬ 
clusion in the patta. bo said, was sug¬ 
gested by a mosaheb of the Raja 
named Deo Narain Singha, but Deo 
Narain was not called to corroborate 
this. This story, although contradict¬ 
ed by Khodadin Khan, the Defendant’s 
tahsildar, seems to have found favour 
with the learned Judge, but after con¬ 
sidering all the evidence it seems to 
me absolutely incredible. The Defen¬ 
dant’s tahsildar, on the other hand, 
deposed that the disputed items of 
abwab used to be realised from the 
tenants before the current lease, and 
during the negotiations the lessor said 
it would be difficult for him to realise 
them separately fr)m the raiyats if 
the villages were leased to a ticcadar 
and so the items were entered in the 
patta as payable by the ticcadar to 
the lessor and were to be realised from 
the tenants by the ticcadar. Tne 
reasons why the story of the Plain¬ 
tiff’s witnesses on this part of the sase 
does not seem to me acceptable are, 
first, that the lea^e itself contradicts 
it. Cl. 26 as already pointed out 
shews that the abwabs or rajunks were 
by custom paid by the tenants and the 
ticcadar stipulates that he will do 
• nothing to interfere with this custom. 
The object of this clause can only be 
that the lessor’s supposed cu 3 tomaiy 
right should not be allowed to fall into 
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desuetude lest at the termination of 
the lease he might find a difficulty in 
reviving it. Secondly, the detailed 
particulars given in the schedule of 
the amojnt of abwabs payable in each 
village could only have come from the 
Raj accounts and jamabandib and the 
lessor must have known, without iny 
statement in the lease, exactly ho v he 
stood in the matter and how much he 
might conveniently spend,if anything, 
under the different heads. Moreover 
the Munshi himself admits that there 
was no rule as to the amount to be 
spent under these heads ; it depended 
on the will of the Raja and the Rani. 
Thirdly, it see ns to me quite incredi¬ 
ble that the lessee should agree to 
pay a fixed annual sum without first 
obtaining full particulars of the rent 
and other collections, if any, which 
he might expect to realise from the 
tenants No man of any business 
capacity wouli act in such a way. 

A number of tenants were called on 
behalf of the Defendant to prove that 
they paid these abwabs before 1917. 
They also stated that the printed rent 
receipts did not shew these payments 
but hatch a receipts were given for 
them. A. tenant called Chandi Kinkar 
was also called by the Plaintiff 
presumably to prove that he never 
paid the disputed it^ms of abwab and 
in fact he said so, but he afterwards 
qualified it by saying that before the 
recent r6visional surve7 he paid Rs. 3 
per bigha as pain kharcha (a sert of 
consolidated levy! in each of the two 
villages in which he had a holding. 
In my opinion, it is clear beyond any 
reasonable doubt that abwabs such as 
those mentioned in the lea?e bad been 
collected from the tenants long before 
the lease was executed and were re¬ 
garded as having the sanction of cus¬ 
tom. I am also of opinion that on 
the proper construction of the lease 
the Defendant undertook to pay them 
under the different denominations of 
abwab as set out in the schedule and 
as indicated in the body of the lease 
and not as part of the rent which is 
described as malguzari. Each side 
complains that the o>her hc.d not 
produced the jamabandis or accounts 
relating to the collections, but other 
documents in the case, and particular¬ 
ly Exs. C and C-l. which are rent 
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receipts granted by the lessor to the 
lessee in respect of certain of the 
Tillages for the year 1324 F, shew 
that the payment of the actual rent 
and the. abwabs were kept separate. 
Ex. C is a receipt f or the uprohiti 
viahal of five village?. Ex. C 1 is a 
receipt for the rent and other items 
for the same five and one other village 
for that year. The translation 
of the document printed with the 
record is ^defective. The words 
translated *' abwabs on account of 
(illegible) ” are “ abwab babat bandt 

beheri, that is, “ abwab on accoun 
°f embankment cess. M hTe word 
translated “ costs ” is “ kharcho. " 

which includes all the emain- 
ing items of abwab except upro- 
hiti mahal. In the details given at 
the bottom of the page the word “ in¬ 
come ” should be “ embankment cess” 
or bandbeheri .” The word “costs” 
again is “ kharcho, ” which includes the 
farag lcharcha and remaing abwabs 
except uprohiti Mahal. The arrange¬ 
ment that the ticcadar should pay a 
fixed sum for each of these cesses and 
take the risk of collecting them from 
the tenants, a risk at that time 
slight, was no doubt come to for the 
convenience of the landlord who 
might have a difficulty in making a 
separate collection, but at the same 
time care was taken to have these 
sums definitely described as what 
they in fact were, namely, something 
in addition to the actual rent. The 
fact that the total of these payments 
was described as the consolidated 
jama was inevitable. There was no 
other word to describe it and I am 
unable to give this fact a significa¬ 
tion which, as I think, it was not 
intended to bear. In Kalar Singh v. Ma¬ 
thura Prasad (8) decided by Sir Law¬ 
rence Jenkins, C. J. and Mookerjee, 

J-, in 1913 somewhat similar features 
were present. The nagadi rent was 
stated to be Rs 42-8 0 in the kabuli- 
yat. Then followed an undertaking 
to pay annually a cartload of husk or 
its value, Rs. 6. The whole was re¬ 
ferred to as the said rent and in the 
schedule the annual jama was said to 
be Rs. 48-8 0. It was held by the 
Court that the husk was not a part of 
the rent but an abwab and not reco- 
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verable. It does not seem to have 
been argued in that case that the 
husk might have been recoverable as 
produce rect. Again in Sree Kanin 
Pershad Hajari v. Irshad Ali Sarkar (9) 
a case under the Bengal Tenancy Act 
there was a stipulation to pay Rs. 360 
as fixed rent and an additional sum 
or Rs. 17-4-0, the equivalent of pre¬ 
sents and unpaid labour, and the 
whde was described as the total rent. 
Inis faefc, however, was regarded by 
the Court as inconclusive and on the 
construction of the document as a 
whole it was held that the Rs. 17-4-9 
was an illegal abwab and not recove¬ 
rable. Fletcher and Richardson, JJ., 
on the other hand, in Nagendra Lai 
Ghowdhury v. Hamdoo Mia (10) where 
certain abwabs were added to the rent 
and the total amounting to Rs. 13 
was described as consolidated rent 
and payable by instalments, held that 
the whole including the abwabs was 
recoverable, apparently for the rea¬ 
son that the tenant in considera¬ 
tion of having the grant of the land 
to him undertook to pay the Rs 13 
by these particular instalments.” No 
other reason is assigned and the 
Bengal Tenancy Act was not referred 
to in the judgment. With respect to 

those learned Judges although their 

decision may have been justified I am 
unable to accept the reason stated for 
their decision as adequate. Two other 
cases decided in this Court were re¬ 
lied on by the learned Vakil for the 
Respondent, namely, Sadanand Tewari 
v. Debnatli Manjhi (l 1) and Rudreshwari 
Prasad Singh v. Dhana Mohto (12). In 
the former it was held by Mullick and 
Atkinson, JJ., that where, upon the 
contract entered into by the Defen¬ 
dants, it was clear that the considera¬ 
tion for the use and occupation of 
the land was a certain amount of 
rent in cash and the price of 
certain quantities of paddy and ghee 
and that the total of these items was 
to constitute the whole rent or jama , 
there being no indication that the 
price of paddy and ghee was intended 
to be an imposition independent of the 
rent, such sums were recoverable as 

~(9) 11912J 16 C. L. J. 225—17 I. C. 173. 

(10) (19161 37 I. 0. 965. 

(11) 11916) 3 P. L W. 270—37 I. G. 980—(1917) 

P. H C. O. 287. 

(12) [1919) 52 I. C. 119. 
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park of the rent l ean find nothing 
in that decision which conflicts with 
the view I have already expressed. 1 
may add that it was a case falling 

under the Chota Nagpur' Tenancy Act 

and the Rent Act (X of 1859), and the 
Bengal Tenancy Act was* not consi¬ 
dered. The second case was a decision 
of Das, J., sitting singly and although 

entitled to great respect it is not bind- 
ing on this Bench. The Defendant 
there covenanted to pay Rs. 167-7- > is 

mat jama, but it appeared from the 

kabuliyat that about Rs. 11 of tnat 
sum vas made up of items whu 
would ordinarily fall under the deno¬ 
mination of abwabs. The learned 

Judge, reversing tie decision of the 

two lower Courts, found that the De¬ 
fendant had agreed to pay the whole 
sum as rent and that the whole was 
recoverable. The decision may be 
justified on the ground that the agree¬ 
ment was to pay the whole as mal 
rent but the learned Judge in the 
course of his judgment went further 
than. I think, was necessary for the 
determination of the case. Although 
he makes it clear that the whole sum 
was payable under the terms of the 
kabuliyat as mal rent, there are dicta 
in the judgment which, with respect, 

I consider cannot be supported. They 
are to the effect that every item is re¬ 
coverable as rent if it forms part of 
the consideration for the lease even if 
it may not have been described 

therein as rent. 

Each case must be decided, I think, 
upon the construction of the parti¬ 
cular lease in question and the con¬ 
struction of one document is not ne¬ 
cessarily of much assistance in con¬ 
sidering another. I recognise that 
the parties in this case were contract¬ 
ing on equal terms and I confess 1 
have no sympathy with the Defen 
dant, but it appears to me that the 
arrangement come to had the u’timate 
object of keeping in f orce the exaction 
of illegal payments from the raiyats 
I am also aware that it is essentially 
desirable to refrain as far as possible 
from interfering with the freedom of 
contract and only considerations of 
public policy or express statutory en¬ 
actment can justify it. But in the 
present case the statute is clear and 
prohibits such a contract. The motive 


underlying this enactment is also one 
of public policy. No distinction is 
n ade in the Act between a raiyat and 
any intermediate tenant except in the 
case of a permanent mukarrari lease 
as provided in cl. 3 of S. <4 ond in S. 

179 of the Act. The wisdom of ex¬ 
tending the prohibition to tenure-hol¬ 
ders as well as raiyats is exemplified 
by the present case. The ticcadar who 
contracts to pay abwabs has a strong 
motive for enforcii g similar exactions 
from the raiyats and so the objection¬ 
able system is kept alive, hut if he is 
prohibited from so contracting the 

motive is removed 

I hold that the only items recover¬ 
able under this lease apart from the 
produce rent are the first t vo named 
in the schedule, namely, rent and 
road-cess, and that the decree should 
be varied by disallowing the other 

items. 

The next point taken by the Appel¬ 
lant is that the sum of Rs. 3,641-4-11 
allowed by the decree as the costs of 
survey is not recoverable under the 
terms of cl. 21 of the lease. The clause 

reads as follows:— 

••If the survey is made of the afore¬ 
said villages either privately or by the 
Government underany law in force for 
the time being, the said thikadar shall 
make honest and proper pairvi and 
bear the costs of the same, and he 
shall till (the end of) the term of thika 
abide by the loss and gain arising 
therefrom” 

A survey of theChamparan District, 
in which those villages are situated, 
took place under the Bengal Tenancy 
Act and was completed in 1917. The 
costs incurred by the Government in 
such cases are by law recoverable in 
certain proportions from the landlords 
and the tenants. It is the Plaintiff’s 
proportion of such costs which are 
claimed in the present suit. The 
parlies interested, however, who ap¬ 
pear before the Survey and Settlement 
Officers to protect their own interest 
incur expem es in so doing. If there 
is much dispute between the parties 
concerned these costs may be consider¬ 
able. By cl. 21 of the lease the ticca¬ 
dar undertook to look after the inter¬ 
ests of his landlord as well as his own 
and to bear the cost of so doing. Their 
interests, as against tho«e of tbe 
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raiyats, would no doubt be identical. 
The learned Judge oi the trial Court 
considered that the obligation of the 
ticcadar under cl. 21 was not merely 
to protect the interest of the landlord 
by making: pairvi and to bear the C 03 t 
of so doing, but also to pay the land¬ 
lord's proportion of the Govern merit's 
costs of survey. In my opinion the 
clause will not bear that interpreta¬ 
tion. The costs referred to in the 
clause seem to me upon a proper con¬ 
struction to refer solely to the costs 
incurved by the ticcadar in proper 
pairoi, and, according to his diligence 
or remissnesa in so doing he was to 
enjoy the profit or suffer the loss 
caused thereby. The learned Judges 
thought that according to the term* 
of the lease all the costs of survey 
were to be borne by the lessee and 
that cl. 2L made it qui ! ;e clear, hut it 
seems to me that had it been intended 
that the ticcadar should bear the land¬ 
lord’s proportion of the Government’s 
expenses of conducting* the survey, 
the clause would have b ien much 
more specific in that respect In my 
opinion the costs which the ticcadar 
undertook to bear under cl. 21 were 
the costs of proper pairvi and nothing 
else, and sum awarded in the decree 
under this head is not recoverable. 

Althojgh the Defendant appealed 
against that part of the decree which 
allowed Rs. 432 as damages for failure 
to deliver jamabandis the matter was 
not pressed and no argument was 
addressed to us on that part of the 

appeal. 

Thu' Defendant also appealed from 
that part of the decree which ordered 
ejectment under S. 56 of the Bengal 
Tenancy Act if within 15 days the 
rent found due should not be deposited. 
The learned Judge, it should be men¬ 
tioned, had fo ind that S. 155 of the 
Bengal Tenancy Act would have been 
applicable to the present case but for 
the fact that the conditions as to 
notice mentioned in the section had 
not been complied with. He found 
however that S. 66, which relates to 
ejectment in the case of non-payment 
of arrears of rent, was applicable and 
passed & decree under that section. 
The contention of the Defendant be¬ 
fore us was that if he was not liable 
for the abwabs there was no rent due. 


If upon a proper cabulation of the 
rent payable as directed in this judg¬ 
ment it should appear that at the time 
of suit, after giving credit for the 
sums paid and the amount deposited 
in Court before trial, no further rent 
was due, then a decree for ejectment 
under S. 65 of the Bengal Tenancy 
Act would be wrong. As the amount 
decreed has been deposited by the Da- 
fendant in pursuance of the decree, no¬ 
ejectment has in fact taken place. 
The question is therefore of academic 
interest only. The Defendant, how¬ 
ever, will be entitled to recover from 
the Plaintiff, if he has been paid, or 
from tlie amount deposited in Co’irt 
under the decree, as the case may be, 
the excess, if any, over and above his 
liability under the present judgment. 

The cross-objection by the Plaintiff 
was confined to three points: (1) That 
the Transfer of Property Act and not 
the Bengal Tenancy Act was appli¬ 
cable to the present lease and that 
under the former Act the Defendant 
was liable to ejectment by reason of 
his breach of the conditions of the 
lease, which entitled the lessor to re¬ 
enter as provided in S. Ill (g) of that 
Act; (2) that the claim for damages 
for failing to supply cirt9 and thatch¬ 
ing grass ought to have been allowed 
by the learned Judge ; and, (3) that 
the learned Judge ought to nave as¬ 
sessed the price of the produce rent at 
Rs. 3 and not Rs. 2 per maund. The 
second and third points were aban¬ 
doned in the course of argument and it 
is necessary only to deal with the first. 

If the lease in question is a lease 
for agricultural purposes, then by S. 
117 of the Transfer of Property Act 
.he other provisions of that Chapter 
including S. Ill have no application. 
The learned Judge found that the 
lease was one for agricultunl pur¬ 
poses, and further that the Defend¬ 
ant’s status being that of a tenure- 
holder as defined in S. 5 of he Bengal 
Tenancy Act, the provisions of that 
Act were ap )!icable. 

It was contended that the lease was 
not a lease for agricultural purposes 
an^ in support of this contention the 
case of Promotho Nath Mitter v. Kali 
Prasanna Chowdhry (13) was relied on. 

Ie w is t.hpre held that a pntni interest 

(in) [l 9U1] -is Cal. Hi. 
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in a share in a zemindari was not a re 
lease for agricultural purposes within rt 

thVmeaniog of S. 117 of to*?*™*" J 

of Property Aot. The objects for 
which the ltase wis granted were a 
referred'to in the judgment and do tl 
not appear to include direct culuvv s 
tion by the tenant of any part of the l 
land. In the present case there were P 
zerait lands as well as lands settled ° 
with rainats and the lease oontem- 1 
plates the direct cultivation ot the f 
former by the tenant. The facts c 

are therefore to some extent dissimi- . 

lar in this case. Sir Francis Maclaan, 

0 J, who decided the case above I 
cited, affirmed on appeal the Uter < 

decision of Mitra, J., in Baba Ram < 
Boy v. Muhendra Nath Samanta UU 
where it was held that a ledS3 tit 
homestead lands granted by an occu¬ 
pancy raiycit in favour of an under- 
raiyat was governed by the Bengal 
Tenancy Act ani not by the Transfer 
of Property Act, although the land 
leased wa* not agricultural land but 
homestead land. The suit was one to 
eject the under -raiyat^ One of Ihe 
grounds of the cecision was that 
although the purpose of the tenancy 
granted to the sub-tenant was not 
agricultural nevertheless as the 
Bengal Tenancy Act provides for the 
benefit of under -raiyats as well as 
raiyats, the provisions of S. 49 of the 
latter Act ought to be applied. In 
the present case the land was undoubt¬ 
edly agricultural land to which the 
Bengal Tenancy Act applies. I*i e 
Defendant was also a tenant within 
the meaning of the Act and his status 
was that of a tenure-holder- Such a 
case co lies within the express provi¬ 
sions of the Bengal Tenancy Act and 
the benefit of S. 66 must operate 
in favour of the lessee, unless it can 
be sail that the Transfer of 
Property Act deprives him of such 
benefit. In construing the two acts 
it must be re Tie mbered that although 
the Bengal Tenancy Act is later in 
tine, there were somewhat similar 
provisions in the Bengal Rent Acts 
j of 1859 and 1869 and it was probably 
i the intention of the legislature in 
» exempting leases for agricultural pur- 
; t poses from the operations of Chap. V 
of the Tr-\n«fpr of Property A ct to 

i\ (14) [1904] 8 (J. W. N. 454. 


retain in force the special provisions 

relating to the cla3S of laases dealt 
with in those Acts and which may be 
compendiously described as leases for 
agricultural purposes. I consider 
therefore that a liberal interpretation 
should be given to the words of b 117.| 
There is no doubt that under the 
present lease the lessee would hare a 
considerable area of the villages under 
his own cultivation. He was aUo to 
pay a produce rent in addition to the 
cash rent and in case of dispossession 
he was to get half the crop grown on 
the zerait lands, the other half going 
to the landlord. Lands left vacant 
or abaidoned were to be brought into 
direct cultivation or settled with other 
tenants. He ha i also certain obliga¬ 
tions *o see that the lands were culti- 
rated in a proper manner. He was to 
take care of the existing boundaries 
bandhs and pynes and was not to allow 
the water from the pynes to be taken 
into other elcilcas . All these matters 
point to the conclusion that the lease 
was one for agricultural purposes. I 
do not think it can be said that the 
main purpose of t ie lease was merely 
to collect rents. It I think, & 

lease for agricultural purpose-. The 
cross objection, in my opinion, fails 
and should be dismissed with costs. 

The App°llant is entitled to the 
costs of the appeal. The decree will 
be varied in accordance with the 
directions stated in this judgment. 

> The co-^ts in the trial Court will follow 

3 ihe result of the calculation of the 
i Defendant’s indebtedness as directed 
3 above The parties will have liberty to 
i apply for further directions as to costs 
in the lower Court, if necessary, when 
d the figures have been ascertained, 
e Foster, J. — l agree. Judging by 
n the pleadings in the written statement 
if the term abwab is used as meaning, in 
h the circumstances of this particular 
,s lease, both an imposition upon the 
h raiyats in addition to their actual rents 
n and an inposition upon the ticcadar 
ir over nd above his actual rent. In 
ts the latter case S. 74 of the Bengal 
y Tenancy Act would directly bar the 
,n claim to the abwabs ; and in the former 
r- case I think, the Defendant’s special 
V contract to realize abwabs from the 
lo tenantry and pass them oil to the 
nroDrietor would be void and illegal 
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as opposed to public policy. These 
two distinguishable pleadings in de¬ 
fence, set out in paras. 2 to 5 and in 
paras. 6 to 8 respectively of the writ¬ 
ten statement, are I think fully sub¬ 
stantiated. 

In para. 27 of the document ol 
lease it is clearly stated that the 
ticcadar shall pay embankment cess 
over and above the rent. Embankment 
ce*s is an unlawful imposition. Exs. 
C-l and C, the printed forms of receipt 
used in the Raj, when compared with 
the tabulated Schedules of the patta 
and kabuliyaU show that payments by 
the ticcadar were acknowledged under 
five heads, (1) rent, (2) road and public 
works cess, (3) abioab on account 
of embankment cess ( bandbcliari ), (4) 
kharcha , (5) uprohiti mahal. Toe last 
w is collected separately, and was 
appropriated to the Raj priests. The 
fourth item kharcha is the aggregate of 
most of the abwabs tabulated from 
farag kharcha (charge for granting re¬ 
ceipts) do wn to Dewani dastur (pay¬ 
ment of the upkeep of the Estate 
office). Some of these abwabs are uni¬ 
form throughout the villages, 
others vary. The receipts, though 
printed in brief in parts of the Paper 
Book are all in fact in the form 
described In Para. 26 of the docu¬ 
ment of lease it was stipulated and 
agreed that R%j-unks (the ab¬ 
wabs) payable by custom shall be col¬ 
lected by the ticcadar from the te¬ 
nants and Banyas on behalf of the 
Raj, and the ticcadar shall be respon¬ 
sible for any loss, an expression 
which seems to mean collections in 
deficit. So these abwabs were, it is 
clear, impositions of a pecuniary res¬ 
ponsibility and liability over and 
above the ticca rent, properly so call¬ 
ed, standing un ier the denomination 
of abwabs, Raj Angs, ffa/cam Dastur 
and other like appellation. 

The evidence in my opinion clear¬ 
ly shows that these collections were 
also abwabs over and above the rai 
yat’s rent ; and I think that Para. 26 
of the lease, the stipulation that they 
shall be realised from the tenants and 
Banyas, is an illegal contract. I do 
not wish in this judgment to make 
more than supplementary remarks,but 
I would like to point out that the tax 
on weights and measures (bat chappi) 


falls on theBanyas of the villages, a* 
is deposed by Plaintifif’s witness No.12. 
This explains why Banyas as well as 
tenants are mentioned in Para. 26. I 
regard the Plaintiffs explanation of 
the insertion of these items in the 
lease not only as mendacious but even 
as puerile. There is plenty of credible 
oral and documentary evidence to 
show that these abwabs came origi¬ 
nally from the cultivator’s pockets 
and were passed on to the proprietor. 

There is one other point. It was ur¬ 
ged that S. 117 of the Transfer of Pro¬ 
perty Act did not avail to remove 
this case from the provisions of Chap. 
V of that Act. In my opinion the de¬ 
cision of this case must rest entirely 
on the provision of the Bengal Tenan¬ 
cy Act, because there is everything to 
show that this was a lease for agri¬ 
cultural purposes. Looking at the 
kabuliyat I note the followingpoints; 

(а) part of the rent is produce rent : 

(б) the ticcadar is to have the ziirat 
lands cultivated and to enjoy the 
crops (Paras. 25 and 51 ; (c) the ticca¬ 
dar is not to cut down certain trees 
(Para. 8) nor giow indigo (Para. 11) 
nor make new water courses (Para. 
17) ; (d) the ticcadar is to settle lands 
with tenants at proper rental (Para. 
15), and he is to take waste 
lands of tenants into the landlords 
zerait (Para 16). Then looking at the 
oral evidence, we find in the state¬ 
ments of Defendant’s witnesses Nos. 

1, 3, 4, 8, 21 and Plaintiff’s witnesses 
No. 12 enough to show that the ticca¬ 
dar had cultivation in his own con¬ 
trol, including fields of thatching 
grass (kher, translated correctly in 
the kabuliyat, but ii correctly as 
“ straw ” elsewhere). Lastly looking 
at the pleadings, I would invite atten- 
ti bn to Para. 5 a.nd 9 of the plaint, the 
statement of breaches of oonvenants, 
which show clearly how the Plaintiff 
regarded the case ; the tenant was not 
to settle trees and orchards, but keep 
them : he was to take under his owe 
cultivation and keep lar ds vacated 
by tenants ; and he was to render 
a fixed amount of thatching grass. It 
seems to me to be clear, therefore, 
that this is a lease for agricultural 
purposes and that S. 74 and also Ss.66 
and 155 of the Tenancy Act apply to 
this case. Appeal allowed. 
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ROSS AND KULWANT SAHAY, J J. 

Lachmi Narayan Tewari and others — 

Plaintiffs—Appellants. 

v. 


Eamsaran Tewari and another —Defen¬ 
dants—Respondents. 

First Appeal Nos. 119 and 14? of 
1923, Decided on 8th January, 1925, 
• gainst the decision of the Sub. J., 
Muzaferpur, D/- 27th March, 1923 and 
4th May, 1923. 

(а) Civil P. C. y S . 2 (4M— Prelimina*y decree 
must not deal with matters proptr only for final 
decree. 

Id a partition suit, what the plaintiffs are 
required to do is to plead their title to and 
possession of and share in he property that is 
to be partitioned. It is not necessary for the 
plaintiffs to plead that particular la ids pur¬ 
chased by the defendants at a sale in execu¬ 
tion were liable to partition. The Court can¬ 
not direct in the preliminary decree for parti¬ 
tion that since the plaintiffs have not claimed 
the lands they must be allotted to the defen¬ 
dants at the time of making the partition. 
That question must be left to be dealt with at 
the time of drawing up the final decree. If 
the preliminary decree contains such direction 
it will be deleted in appeal. IP. 433 C. 2] 

(б) Civil P. C.. S. 2 (2)—Suit cannot be dis¬ 
missed after preliminary decree. 

The Cour^ has no jurisdiction to dismiss the 
suit after a preliminary deoree has been passed 
in a partition suit merely because there has 
been delay in producing the commissioner’s 
fee. [P.434 C. 1] 

(c) Civil P. C. 0., 9 R. 8 — Dismissal after pre¬ 
liminary decree is revi-iable . 

An order dismissing a suit for want of prose" 
cution, made after the passino:o* the preiimi" 
nary decree is not appealable but is open to 
revision. [P. 434 C. 1] 

Shivshwar Daynl —for Appellants. 

P&rmeshw&r Do.ya.1 and Judubuns 
Ssihv/— for fiespondants. 


Ross, J.— First Appeal No. 119 of 
1923 is an appeal by the plaintiffs in 
a suit for partition. There is no con¬ 
test now that a partitian ought to be 
decreed nor is there any disoute about 
the shares of - the parties. The 
portion of the preliminary .decree to 
which the plaintiffs take objection is 
the direction made by the learned 
Suboriinate Judge that in making the 

K*o4nl° n ™ he plofcs ^ os - 493 > 500, 500- 
963 506, 508 and 509 will be allotted 

to the path of the defendant No. 1. 
it appears that these plots were pur¬ 
chased by defendant No. 1 in execu- 
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tion of a decree which, in the written 
statement, is said to have been a 
decree for rent but which the plaintiffs 
say was a decree for money, and there 
is a dispute between the parties as 
to whether these lands should be 
treated as raiy&ti lands of the defen¬ 
dant No. 1 or as bnkasht lands to 
which all the malilcs are entitled. 
The question, although discussed at 
the trial, did not properly arise at the 
stage of miking the preliminary 
decree. No issue was framed on this 
point and evidence was not gone into. 
The learned Subordinate Judge has 
come to his decision largely on the 
ground that the plaintiffs did not 
claim the lands as bakashi lands in the 
plaint; but there was no necessity for 
any such pleading. All that the 
plaintiffs were required to do was to 
plead their title to and possession of 
and share in the property that was to 
be partitioned. The question which 
has been discussed with regard to 
these plots will properly arise for 
decision when the final decree is made. 
This will be considered by the com¬ 
missioner at the time cf making the 
Raibandi and decided by the Subordi¬ 
nate Judge in passing the final 
decree. 

I would therefore allow this appeal 
and direct that the decree of the Sub¬ 
ordinate Judge be modified by omit 
ting the direction with regard to the 
plots specified above. 

First appeal No. 147 of 1923 is 
directed against an order passed by 
the learned Subordinate Judge on the 

4th of May 1923 which runs as 
fo lows: 

“Plaintiff has not deposited the 
Commissioner s fee. His pleader says 
he has no instruction. Unless a com¬ 
mission is issued final decree for 
partition cannot be made. The case 
is therefore dismissed for non-prose¬ 
cution by the plaintiff”. 

Now it has been decided by the Judi¬ 
cial Committee in Lachmi Narain Mar- 
v&wriv. BalmukundM&rwari (l) th at after 
a decree has once been made in a suit! 

^1U924 P. C. 198=4 Pat. 61=51 I. A. 321= 

' 22 A. L. J. 990=5 L. R P. C. 171=26 Bom. 

L.R. 1129=40 C.L.J. 439=(1924 M.W.N 
707=47 M. L. J. 441=29 C. W . N. 391= 
20 M.L.W. 491=34 M.L.T. 143=5 P.L.T 
623 (P. C.) 
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;he suit cannot be dismissed unless 
;he decree is reversed on appeal; and 
vhere the plaintiff fails to appear and 
;ake further steps, the Court can pro¬ 
perly adjourn the proceedings sine die 
vith liberty to the plaintiff to restore 
die suit to the file on payment of all 
posts 8 nd Court fees (if any) thrown 
iway. Similarly, in Rctnjit Sahi v. 
Maulvi Muhammad Qassim (2) it was 
lecidod by this Court that where a 
preliminary decree has been passed in 
% suit for partition the suit cannot 
be dismissed altogether at a later 
itage. In my opinion, the learned 
Subordinate Judge had no jurisdiction 
;o dismiss the suit after a preliminary 
lecree had been passed merely because 
;here was delay in producing the com- 
nissioner’s fee. It appears that this 
>rder is not a decree and, therefore no 
ippeal lies. But there is an applica¬ 
tion for revision which must be 

illowed. 

The result is therefore that Appeal 
No. 119 of 1923 is decreed and the pre¬ 
liminary decree of the Subordinate 
Judge, is modified as directed above. 
Appeal No. 147 of 1923 is dismissed; 
but Civil Revision No. 356 of 1923, is 
allowed and the order of the Subordi¬ 
nate Judge, dated the 4th of May 
19 >3 is set aside and the partition pro¬ 
ceedings will continue. The plaintiffs 
will be entitled to their costs in these 
cases and the costs are assessed at 

three gold Mohurs. 

Kulwant Sahay, J. I agree. 

Decree varied . 

(•2) 1023 Patna 342=2 Pat. 432=4 P. L. T. 25 <• 
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Dawson Miller, C. J. and 

Mullick, J. 

Nathuni Narayan Singh and others— 

Plaintiffs- A ppellants. 

v 

Mahant Arjun (dir and others De¬ 
fendants—Respondents. 

Mis. Appeal No. 128 of 19 >4, Deci¬ 
ded on 12th November 1924, from an 
order of the Dt. J. Gaya, D/- 5th 
May 1924. 

Civil P. C. t 0, 22, R. 4—Several defts—One 

dying—Joint decree— Others ore not exempt d. 

Where a Joint decree is passsd against seve¬ 
ral defendants bnt one of them has died b®“ 
fore the passing of the decree, the decree 


not a nullity as against all the defendants but 
fails only as regards the deceased defendant 
and his heirs. . .* [P 434 C 2l 

Susil Madhah Mullick and Kailas - 
pathi —for Appellants. 

S. P. Varma and Hareshwer Prasad 
Sinha —for Respondents. 

Facts. —In this case, before the 
plaintiffs got their decree one of the 
defendants died. When the decree was 
sought to be executfd, it was held by 
the Lower Appellate Court (overruling 
the decision of the Trial Court) 
that the decree was a nullity as 
against all the defendants and could 
not be executed. Hence the present 
appeal. 

Mullick, J.— [After stating facts 
His Lordship proceeded ;—Wow there 
is nothing in the judgnent of this 
Court in Jungli Ls.ll v. L&ddu Pam 
Mz.rws.ri (1) upon which the learn¬ 
ed District Judge relies which 

precludes the planitiffs from execu¬ 
ting the decree against the survi¬ 
ving judgment-debtors. Further, the 
Subordinate Judge had jurisdic¬ 
tion to make a decree against the 
respondents and so long as that dec¬ 
ree subsists he cannot be heard to 
impeach its validity. The decree dec¬ 
lared that the 51 defendants were all 
jointly liable for the decretal sum., 
Therefore, under S. 43 of the Indian 
Contract Act, each defendant was 
liable for the whole debt and it was 
open to the plaintiffs to proceed 
against one judgment-debtor or all 
according as he pleased. The fact that 
one of them happened to be dead at 
the time the decree was made cannot 
affect the right of the decree-holders 
to recover the money in execution 
from all or any of the survivors. 
What would have been the position if 
the decree-holders had sought to sell 
the entire tenure in execution is not 
a question tha t we are concerned with 
at the present moment. The appeal 
will succeed and be decreed with costs 
in this Court and in the Court of the 

District Judge. 

Dawson Miller, C. J. —I agree. I 
merely wish to add, as I was a party 
to the full bench decision of Jungli 
Lzll v. L&ddu Pam Mzrw&ri (1) upon 
which the lear ned District Judge re- 

(1) [1919] 4 Pat. L. J. 240 = 50 I. C. 529 = 
(1919) P. H. 0. C. 105 (F. B.) 
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lied in support of the decision at 
which he arrived, that that decision 
cannot be taken as an authority for 
the broad proposition which the learn¬ 
ed District Judge appears to think it 
laid dowE. The only question in that 
case was whether the property of one 
of two defendants in the suit who 
had died before the decree was passed 
and against whom, before the decree 
was passed, the suit had abated, was 
liable to be taken in execution of that 
decree It was contended cn behalf 
of his representatives that the decree 
was a nullity in so far as the deceased 
was concerned. This Court accepted 
that argument and held that a decree 
passed against a deceased person was 
a nullity in to far a? that deceased 
person was concerned but the Court 
never laid down the broad proposition 
that if one of several defendants hap¬ 
pens to die before a decree is passed 
and no one is substituted in his place, 
the whole decree passed in ignorance 
of his death is a nullity even against 
the other defendants in the suit. I 
entirely agree with the judgment just 
pronounced by ray leaTned brother. 

Appeal allowed . 
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ROSS, J. 

Rampratab Mar war i —Petitioner. 

v. 

Sheikh Satif and others —Opposite 

party. 

Criminal Rev. No. 421 of 192 I, Deci¬ 
ded on 14th November, 1924, from an 
orier of the Dt. Mag. Bhagalpur, 
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right of way claimed over land in the 
occupation of the first party in or 
that certain Muhammadans should go 
to worship at a grave on that land 
which they regarded as the grave or 
a Peer. The Courts below have found 
that they had this right of way. But 
in Niadar v. Tika (0 Mr. Justice 
K&ramat Husain observed that one 
of the well settled rules of the Mu¬ 
hammadan law is that a Muhamma¬ 
dan cannot say his prayer on e 
property belonging to another witn- 
out an express or implied permission 
of the owner of the property. Here 
the action of the first party m erect¬ 
ing a wall round the land negatives 
the idea that there is any permission 
express or implied to worship on this 

land. , 

It is contended in support or tne 

order that the right which is now in 

dispute is not the right to pray at the 

grave, but the right to go over the 

i land to the grave, but in my opinion, 

; these two rights cannot be separated. 

It is not an independent right of way 

; as an end in itself that is claimed, it 

is a right to go over the land of the 

first party in order to worship at the 

grave on that land If the right to 

worship at the grave does not exist, 

as according to the authority above 

cited it does not, then the ancillary 

right cannot exist, and there can be 

no possession of it. 

I therefore allow this application 
and discharge the order of the Courts 
below. 

Application allowed. 


1 1 \ MQ111QT P. A ^ 


D/- 17th June 1924. 

Muhammadan Law—Right to pray on ano - 
ther's lard loss not exist in absence of express 
or implied permission by owner. 

One of the well settled rule* of the Muhara- 
randa i law is that a Muhammadan cannot say 
his prayer on the property belonging to ano¬ 
ther without an express or implied permission 
ot the owner of the property. [P 435, C 2] 

K. P. Jayawal and M. N. Roy — for 
_ Petitioner. 

Akbari and Khurshaid Husain —for 
Opposite party. 

Judgment.—This application is dir¬ 
ected against an order passed under 
S. 147 of the Criminal Procedure Code 
in favour of the second party. The 
subject matter of the litigation was a 
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Jw ala Prasad and Kulwant 

Sahay, JJ. 

Adit Prasad Singh —Petitioner. 

v. 

Ramharakh Ahir —Opposite party. 

Civil Rev. No. 173 of 1924, Decided 
on 4th November 1924, from an order 
of the Sub., J. Shahabad, D !- 30tb 
January, 1924. 

Civil P. C. Ss. 16J, 148 , 149 and 114 and 
0. 47 R . i —Deficit Court-fee not paid due to 
treachery of pleader's clerk-~Plaint rejected — 
Application to restore , lies. 

If the statute *ays that a thing should not 
be done, 8. 151 cannot vest the Court with the 
power to direot that it should be done; but 



436 Patna Adit Prasad v. Raiihabakh 

when and where there is dembit and difficulty 
m applying the other provisions of the Code to 
the iao.s of a particular caie, S. 151 would 

pply - [P 437 C2] 

The deSoit oourt-fee demanded by the Court 
was paid by the pontiff tp the pleader who 
handed it to his clerk to put it in Court The 
clerk mu-ippropriate 1 the money and filed 
bogus applications for time to pay the defic t 
Court-fa3 with tie remit that the Court, 
being tired of suoh applications, ultimately 
rejected the plaint. Tue piaintif oiming to 
know of the result of the suit and the deoeit- 

ful conduct of the clerk filed an application 
in Court for revocation of the order rejecting 
the plaint and for restoration of the suit to 
it« original file. 

Held: the the suit must be restored to file 
After naviag paid tde cnDiey to a duly cons¬ 
tituted agent and an officer of the Court under 
the Legil Pnotitioneri Act and the rules of 
the High Court, wnoieduty it was to deposit 
it in ' oort, the res joasibiiity of the plaintiff 
ceased until he wai informed of the default 
made by the pleader or his Merk:. [P 438 0 1] 

S. P. Varmn and Sambhu Sa,ra.n — 
for Petitioner. 

Dk&nindm tf&t/i V&nna— for Op¬ 
posite party. 

Jwala Prasad, J.-We have heard 
both parties. Tne case appears to be 
a very serious one involving a seri¬ 
ous misdemeanour and misbehaviour 
on the part of a clerk of a pleader in 
the Subordinate Court of Shahabad. 

The pleader's evidence clearly estab¬ 
lishes the plaintiff’s case that the 
deficit court-fee demanded by the 
Court was paid by the plaintiff to the 
pleader who handed it o his clerk to 
put in Court. The clerk misappro¬ 
priated the money and filed bogus 
applications for time to pay the dificit 
court-fee w/th the result that the 
Court, being tired of such applica¬ 
tions, ultimately rejected the plaint; 
the plaintiff coming to know of the 
result of the suit and the deceitful 
conduct of the clerk filed an applici- 
tion in Court for revocation of the 
order rejscting the plaint and for 
restoration of the suit to its original 
file. The Court below seems to have 
treated this case as a very simple 
case of default on the part of the 
plaintiff, holding that the laches on 
the part of *.he pleader’s clerk amount 
to his o wn laches and that so far as 
this case is concerned, he is out of 
Court. I fail to appreciate the con¬ 
tention of the Court below. I am 
also surprised at the simplicity exhi¬ 
bited by the Court in dealing with 


jwaia irrasad, J, 1923 - 

such a serious case as an ordinary 
case of review leaving the aggrieved 

party to seek his remedy by a suit for 
compensation against the pleader’s 
clerk who, perhaps, is a pauper or 
has absconded. The result of the 
order of the Court below is to leave 
the plaintiff practically without any 
remedy. The Court below has tried 
to discuss the several provisions in 
the Code of Civil Procedure bearing 
on the subject and one by one it has 
disposed of them by holding that the 
plaintiffs application does not come 

under any of rhem. 

It seems to me that the case is of 
such a flagrant nature that it is 
impossible to conceive that the Cole 
would leave the case without provid¬ 
ing any remedy. If the Court below 
has failed to find out the pertinent 
provision in the Code, it must have 
struck hi n that the Code is defective; 
but I cannot impute that lack of 
knowledge or experience on the part 
of the legislature and I am fully con¬ 
vinced that the case comes under the 
purview of the Code. The sections 
relevant to the point are 14 , 149, 151, 
Order XLVII, rule 1, read with S. 114, 
and the chapter relating to appeals 
from decrees. 

The aforesaid provisions of the 
Code often overlap each other and 
therefore present sometimes difficulty 
in applying them to the facis of & 
particular case. The order reject¬ 
ing a plaint amounts to a decree 
under the definition of the term in 
S. 2 of the Code of Civil Proce¬ 
dure. If the order in question is a 
decree, it is appealable, and one is 
apt to ask the question why the 
plaintiff did not appeal treating the 
order as a decree If the question is 
asked one would find it difficult to 
answer. Admittedly the plaint was 
insufficiently stamped and the defi¬ 
ciency had to be made up. Admittedly 
the deficit Court-fee was not paid 
within the time fixed by the Court, 
and in such circumstances the impe¬ 
rative provision in Order 7, ruie 11, 
must apply and the plaint must be 
rejected. Present this case before 
a Court of appeal, and the only 
order which the party could expect 
is an orier of dismissal. Knowing 
this why would the plaintiff go to the 
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appellate Court ? His case is that 
the Court acted fully within the 
powers vested in it but that the 
pleader’s clerk, who is an officer of 
the Court, behind the back of the 
Court and that of the party, acted in 
a deceitful and dishonest manner and 
he withheld the paymeLt of the 
money handed over to him in time to 
be deposited in Court. The only thing 
that wilt strike the plaintiff in such a 
position is to represent the matter to 
the Court itself which passed the 
decree. Therefsre, although the order 
may be technically appealable, it is 
not practically appealable. Now, how 
to approach the Court ? Ask the 
Court to review its order under Order 
47, rule 1. or under the inherent 
powers of the Coirt, contained in Ss. 
148 to 151 referred to above. Then 
the difficulty arises in finding out 
proper and sufficient grounds for a 
petition under Order 47, rule 1, and, 
therefore, the legal advisers of the 
party described the application under 
the provisions which are supposed to 
vest the Court with large and ui limi¬ 
ted powers. This is the reason for 
putting the application under S. 1 51. 
It is not the party which has put it 
but the legal adviser of the party. 
Therefore we have to look to the sub¬ 
stance of the petition and the petition 
discloses the circumstances under 
which the order rejecting the plaint 
was passed and the reason for asking 
the Court to exercise its powers to 
grant a relief to the plaintiff. It has 
been pointed out in several cases that 
the powers vested in S. 151 are inde¬ 
finite, undetermined, unlimited and 
large, and it is difficult to define and 
describe such powers. The circum¬ 
stances of each case will show whe¬ 


ther S. 151 should or should not apply 
There are also authorities which, in 
some way, limit the scope of S. 151 
when there is some other provision in 
the Code which would give relief tc 
the deserving party. Upon ‘this 
ground it is often urged that when 
there is a provision for review and 
when the case can come under Ordei 


47, rule 1, or can be taken in appeal, 
S. 151 should not apply. I myself 
would be loath to exercise the power 
under S. 151 when a party can come 
under any other provision of the Code. 


If the statute says that a thing should 
not be done, S. 151 Carnot vest the 
Court with the power to direct that 
it should be done ; but when and 
where there is doubt and difficulty in 
applying the other provisions of the 
Code to the facts of a piriicular case 
I do not know why S. 151 should not 
apply. It is in these circumstances 
that, where there is a doubt or 
dispute as regards thore being any 
other provision in the Code, S. 151 
should be invoked. Personally I 
would apply S. 151 to the facts of the 
present case although, technically 
speaking, the order rejecting the 
plaint is a decree. It is possible that 
Order 47, rule 1, also applies to the 
case. The section clearly gives an 
option to the party to elect to appeal 
or apply for review. In this case the 
party did not appeal but applied for 
review of judgment. 

The plaintiff asks for permission to 
deposit the deficit Court fee. Virtual¬ 
ly, therefore, the plain tiff asked for 
extending the time to pay the Court- 
fee. The Court has power to extend 
the time to deposit the Court-fee, 
even though the time originally fixed 
has expired, under Ss. 148 and 149. 

The only difficulty created is by 
the final order rejecting the plaint. If 
that order had not been passed there 
certainly would have been no difficulty. 
In the circumstances I would not let 
tba formal order stand in the way of 
giving relief to the plaintiff. The 
Court below held that Order 47. 
rule 1. does not apply and upon that 
view did not demand that the plaintiff 
should pay the deficit court fee for 
review. The Subordinate Judge treat¬ 
ed this case as one not coming under 
the revi' w section of the Code. There¬ 
fore there was no fault of the plain¬ 
tiff if the Court-fee for review was 
not paid. 

In the case of Rameshivar Mahton v, 
Leila Dwarka Prasad (1) where a Court 
wrongly treated an application under 
Order 47, rule 1 as one under S. 
151 and set aside an order of dismissal 
of a suit under its inherent powers, 
Das and Ross, JJ., held that the 
order of the Court below was not 
vitiated by the aforesaid irregularity. 
The observation in that case to some 

(1) 1925 Patna 36 = 3 Pat. 778. 
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extent applies in the present case. 
Therefore I would hold that the plain¬ 
tiff was not out of Court and he was 
fully entitled to ask the Court below 
to set aside its decree and to restore 
the case to its original file whether 
the application be deemed as one 
under Ss. 151, 149, 148 and 147 or under 
Order 47, rule 1. 

The question is whether the plain¬ 
tiff was entitled on merits to have the 
decree set aside. The circumstances 
stated will clearly show that this point 
need not be laboured hard for the 
plaintiffdid pay the court-fee to the pro¬ 
perly constituted agent who also is an 
officer of the Court and upon chat 
payment the plaintiff was entitled to 
be saved from any further harassment 
due to non-payment of the court fee. 

I would, therefore, allow this appli¬ 
cation, vacate the order rejecting the 
plaint and restore the case to its ori¬ 
ginal rile. 

The opposite party is represented 
by a learned vakil of this Court whom 
I have heard on all the points con¬ 
cerned, and I do not think that the 
case should be delayed in any way by 
formally asking the opposite party to 
show cause why the order of the Court 
below should not be vacated. The 
case rests entirely upon the unimpea¬ 
chable evidence of the pleader, Babu 
Harnandan Prasad, whose clerk, Babu 
Badri Prasad, withheld the money 
paid by the plaintiff to be deposited in 
Court and misappropriated the same. 
The said pleader proves that the 
money was actually paid by the plain¬ 
tiff and that the clerk was entrusted 
with the work of depositing it in 
Court, but that he mis appropriated it 
and on false pretext took adjournment 
after adjournment, and the case was 
ultimately dismissed for non-payment 
of the court-fee. The plaintiff all 
along believed that the money was 
actually deposited in Court. After 
having paid the money to the duly 
constituted agent and an officer of the 
Court under the Legal Practitioners 
Act and the rules of the High Court, 
whose duty it was to deposit in the 
Court, the responsibility of the plain¬ 
tiff ceased until he was informed of 
the default made by the pleader or his 
clerk. It is no solace to the plai< tiff 
that he can proceed against the plea- 
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der’s clerk in the civil or criminal 
Court. The case was dismissed on 
account of certain circumstances over 
which he had no control and for no^' — 
fa alt of his. The order of dismissal is 
set aside and the suit will be restored 
to its original number on the plaintiff 
paying the deficit court-fee within 
thiee weeks of the notice of this order 
given to him by the Court below. 

The case, however, should not rest 
here. An investigation into the conduct 
of Babu Badri Prasad is necessary. 

Let notice issue upon Badri Prasad 
clerk of Babu Harnandan Prasad, 
Pleader. Arrah, to show cause why » 
he should not be properly dealt with , 
for having committed the offences of 
cheating and misappropriation and 
for misconduct as a pleader's clerk in 
connection with the deposit of the de- J 
ficitcourt-fee in Rent Suit No. 2 of 1923 
Kulwant Sahay, J. — I agree 

Application allowed. 
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Jawala Prasad, Ag. C. J. and 
Kulwant Sahay, J. 

Babu Lal Sahu —Judgment-debtor. % 

v. \ 

Krishna Prashad —Decree-holder. 

Appeal No. 241 of 1923, Decided on 

4th August, 1924, from Original Order 

of the Dt. J.. Monghyr. 

(a) Provincial Ins Avt ncy Act (1907) S. 44 — 

Conditional ditcharge-Subsequent proof of debt j 

is not debarred. 

A conditional order of discharge doei not 
debar the creditor from proving hit debt in 
insolvency. A creditor is entitled to tender 
proof of his debt at any time during the ad¬ 
ministration eo long 88 there are as«e(s to be 
difit ributed ai d no injustice is done to third 
parties. 1921 M*d. 163 Foil. [P 440 C 1] 

f b) Provincial Insolvency Act (1907) S. 28 
Mortgage decree— Remedy wafer O. 34, R. Q 
barred by limitation — Balance of debt can be 
proved in insr Ivency. 

Though the creoiter’s right t*' relief under 
Civil F. C. O. 34, R. 6 ii b rrfd by limitation 
he can still prove the unrealised balance of 
his debt at any t me during the continuance 
of the insolvency pr->ct e . mgs, provided the 
debt was alive and not bured at the time 
when the order adjudging the debtor an in¬ 
solvent was made. [ P 4 i0 C 2] 

(c) Provincial Insolvency Act (1907) S. 28~“ 
Absence of decree ui der Civil P. C. 0. 34, 

6 dees not debar proof of debt. 

The absence of a decree under O. 34, R. ® 
will notin law debar a creditor from proving 
his debt in insolvency proceedings. All that 
is necessary for the purposes of insolvency 
proceedings is to prove the existence of th® 

debt. [P. 440, 0. 2.] 
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(<*) Provincial Insolvency Act (1907) S. 91 
(ii—Creditor getting name removed from Uet 
is not debarred from proving for balance. 

* T he fact of a secured creditor’* getting hi* 
name removed from the list of scheduled cred¬ 
itor! and proceeding to realise hi* security 
will not debar him, of the statutory right 
to prove for the balance due to him in the 
insolvency proceeding!. IP. 440,0.2.] 

Manohar Lal —for Appellant. 

Shiva Narayan Bose —for Respondent. 
Facta.—The respondent was one of 
the secured creditors on the list in 
the insolvency of the appellant. He 
obtained a mortgage decree against 
the insolvent and then applied for the 
removal of his name from the list of 
scheduled creditors. Then he realised 
a portion of his debt by sale of the 
mortgaged property. A conditional 
} order of discharge was made in favour 
of the appellant. Afterwards, the 
respondent applied to prove for the 
balance of the debt due to him, and to 
realise the same from the properties 
acquired by the insolvent subsequent 
to the conditional order of discharge. 
The Dt. Judge allowed the applica¬ 
tion. Hence the present appeal. 

Kulwant Sahay, J. — [His Lordship 
stated facts and proceeded :—] 

It is necessary to state at the out¬ 
set that the insolvency proeeedings 
were commenced and the order of 
discharge was made in the present 
case under the Provincial Insolvency 
Act III of 19)7, but at the time the 
present application was made by the 
respondent in June, 1923, the Act of 
1907 had been repealed and Act V of 
1920 was in force. In order to con¬ 
sider the effect of the discharge made 
on the 23rd of August, 1919, we have 
to look to the provisions in the Act of 
1907 whereas in considering the pre- 
sent application of the respondent 
for leave to prove his debt, it is con¬ 
tended that we are to be guided by 
the Aot of 1920. There is, however, 
no difference in the provisions of the 
two Acts as regards the effect of a 
conditional order of discharge. 

The provision for discharge in the 
Act of 1907 is contained in S. 44 of 
the Act, which section corresponds 
with Ss. 41 and 42 of the Act of 1920. 
I S. 44 sub-section (2) (c), of the Act of 
j. * 1907, prescribes that the Court may 
grant an order of discharge subject 
!; to any conditions with respect to any 
j earnings or income which may after¬ 


wards become due to the insolvent, or 
with respect to his after-acquired 
property, which exactly corresponds 
with the provisions of S. 41, sub-sec¬ 
tion (2) (c), of the Act of 1920. Now, 
the effect of a discharge is to release 
the insolvent from all debts entered 
in the schedule (S. 45 of the Act of 

1907; S. 44 of the Act of 1920) but 

a conditional discharge does not re¬ 
lease the insolvent. S, 24 (3) of the 
Act of 1907 which materially corres¬ 
ponds with S. 33 (3) of the Act of 
1920 provides that any creditor of the 
insolvent may, at any time before the 
discharge of the insolvent, tender 
proof of his debt and apply to the 
Court for an order directing his name 
to be entered in the schedule as a cre¬ 
ditor in respect of any debt provable 
under thi a Act and not entered in the 
schedule and the Court after causing 
notice to be served on the insolvent 
and the other creditors, and hearing 
their objections (if any) shall comply 
with or reject the application. There¬ 
fore, under the provisions of the Act, 
it was open to the respondent to apply 
to the Insolvency Court for leave to 
prove his debt at any time before the 
discharge of the insolvent. The dis¬ 
charge contemplated by S. 24 (3) of 
the old Act [Ss. 33 (3) of the new 
Act] is the final discharge and not the 
conditional discharge of the insolvent, 
the effect of such conditional dis¬ 
charge being that the insolvency 
proceedings are not terminated. S. 39 
(4) of the Act of 1907 which corres¬ 
ponds with S. 64 of the Act of 1920 
authorizes certain creditors to prove- 
their debt before the declaration of 
the final dividend by the Receiver 
and this shows that debts can be 
proved even after the order of dis¬ 
charge in certain cases and in the 
present case no final dividend appears 
to have been made upto the date 
when the application was made by 
the respondent in. June, 1923, and it 
does not appear from the proceedings, 
in the insolvency proceeding that 
any final dividend has yet been de¬ 
clared. In the decision of the Madras 
High Court in the case of Stvasubra - 
mania Pillai v. Theethiappa Pillai (1) 

(1) [1924] Mad. 163=47 Mad. 120=45 M. L. J. 

166=18 M. L. W. 636=(1923) M. W. N. 895. 
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their Lordships, after an elaborate 
consideration of all the authorities 
on the point have come to the con¬ 
clusion that the conditional order of 
discharge like the one in the present 
case, does not debar the creditor from 
proving hisdebt in insolvency and that 
a creditor is entitled to tender proof of 
his debt at any time during the admi¬ 
nistration so long as there are assets to 
be distributed and no injustice is done 
to third parties. I am, therefore, of 
opinion that the first contention rais¬ 
ed by the learned counsel for the ap¬ 
pellant cannot be sustained. 

The second contention of the learn¬ 
ed counsel for the appellant is that 
the debt is barred by l.mitation and is 
not provable under the Act. His con¬ 
tention is that the sale of the mort¬ 
gaged property in execution of the 
mortgage decree having taken place 
on the 24th April, 1918, the respon¬ 
dent could proceed against the person 
and other properties of the insolvent 
only after obtaining a decree under 

Order 34, rule 6, of the Code of Civil 

Procedure, and that an application 
for a decree under Order 31, rule 6, 
could be made only within three years 
from the date of sale of the mortga¬ 
ged properties, and this not having 
been done his debt is barred by limi¬ 
tation and that he could not be allow¬ 
ed to prove a barred debt. The answer 
to this contention is contained in 
S. 28 of the Act of 1907 which corres¬ 
ponds with S. 34 of the Act of 1920. 
This section provides that: 

“ All debts and liabilities, present 
or future, certain or contingent, to 
which the debtor is subject when he 
is adjudged an insolvent or to which 
he may become subject before his 
discharge by reason of any obligation 
incurred before the date of such ad¬ 
judication, shall be deemed to be debts 
provable under this Act.” 

The only limitation in sub-S. (2) of 
S. 28 in the Act of 1907 is that 
demands in the nature of unliquidated 
damages arising otherwise than by 
reason of a contract or breach of trust 
shall not be provable under this Act, 
while the limitation in clause (1) of 
S. 34 of the Act of 1920 is that debts 
whioh have been excluded from the 
schedule on the ground that their 
value is incapable of being fairly 
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estimated and demands in the nature 

ot unliquidated damages arising other- 

wise than by reason of a contract or 
a breach of trust shall not be prore- 
able under this Act. Therefore, if the 
debt was alive and not barred at the 
time when the order adjudging the 
appellant an insolvent was made it 
can be proved at any time during the 
continuance of the insolvency pro- 
in & s * This view is also support- 
ed by the case of Sivasubramania Pillai 
v. Tkeethiappa Pillai (l) referred to 
above. This contention of the learn¬ 
ed counsel for the appellant must also 
be overruled. 

The third objection taken on behalf 
of the appellant is that the respon¬ 
dent could not be allowed to prove the 
debt before obtaining a decree under 
Order 34, rule 6, of the Code of Civil 
Procedure Now, the necessity of ob¬ 
taining a decree under Order 34, rule 
6. of the Code of Civil Procedure is to 
realize the debt by means of execution 
proceedings. A decree under Order 

34, rule 6, does not create a debt but 

merely authorizes the decree-holder 
to realize it by means of execution in 
the ordinary way. The absence of a 
decree under Order 34, rule 6, will not 
in law debar a creditor from proving 
his debt in insolvency proceedings. 
All that is necessary for the pur¬ 
poses of insolvency proceedings is 
to prove the existence of the debt 
and, therefore, the absence of decree 
under Order 34, rule 6, of the Code of 
Civil Procedure will not debar the 
respondent from proving his debt in 
the present proceedings. 

The last objection taken by the 
appellant is equally unsustainable. 
Under S. 31, clause (1), of the Act of 
1907 which corresponds with S. 47, 
clause (1), of the Act of 1920, where 
a secured creditor realizes his security, 
he may prove for balance due to him 
after deducting the net amount realiz¬ 
ed. The face of his getting his name re¬ 
moved from the list of scheduled credi¬ 
tors and proceediDgto realize his secu¬ 
rity willnot debarhim of the statutory 
right to prove for the balance due to 
him in the insolvency proceedings. | 
[His Lordship finished by upholding 
the Dt. Judge’s order. Jwala Prasad, 

Ag. C. J.—Concurred.] 

- Appeal dismissed. 
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Jwala Prasad, Ag. C, J. and Kulwant 

Sahay, J. 

Mdhddeo Singh and others Plaintiffs 
—Appellants. 

v. 

Basgit Singh and others —Defendants — 
Respondents. 

Second Appeals Nos. 1112 to 1124 of 
1922, Decided on 5th August, 1924, from 
a decision of the Sub. J., Arrah, D !- 29th 
August, 1922. 

Bengal Tenney Act, S. 40 — Sinil P.C. , O. 5 1!. 
17 —Strict compliance with O. 5, R. 1< is essen¬ 
tial. 

The roles laid down in O. 5 of the ('ode of 
«Civil Procedure relating to the service of su n- 
mons will apply to notices served under S. 1 > 
of the Bengal Tenancy Act. Perhap* R. 10 does 
not apply to not^jes issued under the Bengal 
Tenancy Act for the rale numbered 3 of tne 
Government rules only says that the process 
shall he served in the manner provided in the 
•Civil Proceduie Cole. Rule 10 relates to thj 
proof of service by the affidavit of the serving 
officer or his examination on oath in Court and 
the decision of the Court that the service was 
duly male. B it rule L*7, relating to the mode of 
service, applies and if it is not co nolie 1 with, 
the notice wi 1 be vitiated. 1021 Patna '•-! h Dist. 

[P.441, C, 2, P. 442, C. 1] 

II. Prasad —for Appellants. 

Simh'i'i S ir in —for Respondents. 

Facts. —These suits were ejectment 
suits on the ground of notice served on 
the defendants under the B. T. Act S. 49. 
Various issues were raised. But the 
lower appellate Court dismissed the suits 
on the following preliminary ground : — 

When the defendants took notice and 
refused to grant receipts therefor the pe m 
ought to have affixed a copy of the notice 
on the outer door or some other c mspicu- 
ous part of the defendant’s residence. As 
this was not done, the notice under S. 49 
was bad, 

The plaintiffs appealed. 

Jwala Prasad, Ag. C. J. — [Has Lord 
ship stated facts, and after referring to 
the question of proper service of notice 
proceeded :—] There is no special rule for 
the service of notice to quit under clause (/;) 
of S. 49 of ijhe Bengal Tenancy Act. There 
is however, a rule framed by the Govern¬ 
ment under S. 189 of the Act, that is rule 
3, Part I, of the Government rules in Ap¬ 
pendix 1 of the Bengal Tenancy Act. That 
rule says that : 

Notice required to be served under 
this Act shall be served in the manner 

1925/P 56 & 57 


provided in the Civil Procedure Code for 
the service of summons.” 

Therefore the rules laid down in Order 
5 of the Code of Civil Procedure relating 
to the service of summons will apply to 
notices served under S. 49 of the Bengal 
Tenancy Act. Rule 16 of Order 5 provi¬ 
des that-: 

‘ Where the serving officer delivers or 
tenders a copy of the summons to the de¬ 
fendant personally, or to an agent or other 
person on his behalf, he shall require the 
signature of the person to whom the copy 
is so delivered or tendered to an acknow¬ 
ledgment of service endorsed on the origi¬ 
nal summons.” 

Rule 4 7 provides that : 

Where the defendant or his agent or 
such other person, as aforesaid, refuses to 
sign the acknowledgement, or where the 
serving officer after using all due and 
reasonable deligenee, cannot find the de¬ 
fendant.the serving officer shall 

affix a copy of the summons on the outer 
door or some other c mspiOous part of the 
house in which the defendant rrdinarily 
resides or carries on business or personally 
works for gain, and shall then return die 
original to the C mrt from which it was 
issued, with a report endorse i thereon or 
annexed therein) staling ’hat he has so 
affixed the c )])y, the •*~ ] 

which he did 


inn; ; noos 


9 9 


un :er 

s >, an i the name an i address 
of the person fp any) by \vh mi , he house 
wa* identified an 1 in wh j-e presence the 
copy was alfixe 1. 

The serving officer is th m required to 
submit his report and to hi - a report veri¬ 
fying the coneofcness of the same either 
hv an affidavit or i»y examination on oath 
in C)urt. Plie Court then is required, 
un lor rule 19, to declare that the summons 
has been duly served or to pass such oiVlor 
un ler rule 20 for substituted service if it 
finds that the defendant is avoiding the 
service of summons upon him. The order- 
sheet in the present case, ’regarding the 
service of notice, does not record any order 
of the Court that the notice was duly 
served upon the defendants under rule 49 
of the Order. Perhaps that rule does not 
apply to notices issued un ler the Bengal 
Tenancy Act for the rule numbered 3 of 
the Government rules only says that the 
process shall he served in the manner 
provided in the Civil Procedure Code. 
Rule 19\rolates to the proof of service by 
the affidavit of the serving officer or his 
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examination cn oath in Court and ’the 
decision of the Court that the service was 
duly made. There is no doubt as held by 
the Court below that rule 17, relating to 
the mode of service, was not complied 
with. In the case of Nageslnrar Bux Bai 
v. Biseswar Dayal Singh (l) it was held, 
where the defendant refused to^ acknow¬ 
ledge service of summons, that the non- 
compliance with rule 17 regarding the 
affixing of a copy of the summons on the 
outer door or a conspicuous part of the 
house in which the defendant resides, does 
not vitiate the service of summons. In 
that case, however, the evidence was that 
the defendant, when served with noTice 
and a copy ot the plaint, retained the same 
and thus made it impossible for the peon 
to affix a copy upon the door of his house. 
There was in that case a further judicial 
declaration of the Court under rule 19 of 
Order 6 that the summons was duly 
served. In the circumstances ot that case, 
therefore, it was held that the defendant 
was not entitled to have the ex parte 
decree set aside under Order 9, rule 13, 
of the Code upon the ground that the 
summons “ was not duly served.” It was 
regarded that at the utmost non-compli¬ 
ance with rule 17 was an irregularity and 
did not necessarily vitiate the service of 
summons when there was, upon the affi¬ 
davit of the peon and the circumstances 
of the case such as the withholding of the 
copy delivered to the defendant, a finding 
of the Court under rule 19 that the sum¬ 
mons was duly served. The words duly 
served ” occur in rule 13 under which the 
application of the defendant was to set 
aside the ex parte decree. These circum¬ 
stances are not present in ths present case 
and therefore the decision is distinguish¬ 
able. In the present case, which is a suit 
for ejecting the defendants, the Court 
below is right in holding that the provi¬ 
sions relating to the ^service of notice laid 
down in Order 5, rule 17, should be strict¬ 
ly complied with. It has been argued that 
there is some doubt as to whether notice 
was required to be served through the 
Court upon the defendants and a private 
notice would have been sufficient which 
would not have necessitated a compliance 
with the requirements of the rules in 
Order 5. This may be, but when the 
plaintiffs choose to have the notice served 
through the Court the service must be in 

.(1) 1921 Tatna 44G=3 Pat. 286=2 Pat. L. R 

58=5 Pat. L.T. 576. 


v. Gopal Prasad ' 1925- 

accordance with rules pre scribed for the 
service of notice. 

It wa3 then argued that the defendants 
took the notice and, therefore, were appri¬ 
sed of the contents thereof that they were- 
required to vacate the land at the end of 
the agricultural year next following that 
in which the notice to quit was served. 
But knowledge of the defendants is not 
sufficient to entitle the plaintiffs to bring; 
suits for ejectment under S. 49. If that- 
was so then it would have been permissible 
to tub plaintiffs to prove that there was 
verbal notice served upon the defendants 
in a suit for ejectment. The law requires 
a written notice to be served and that 
is in the interests of the raiyat concerned 
and when a notice is required to be served 
it must be served in accordance with the 
rules prescribed for service. Therefore I 
agree with the view taken by the. learned 
Subordinate Judge in these cases and 
dismiss these appeals with costs. 

Let it be noted that inasmuch as the . 
Subordinate Judge disposed of the defend¬ 
ants’ appeals upon the preliminary issue' 
he did not decide the other issues in the 
case raised and determined by the MunsiL 
These issues are, therefore, undetermined- 
in the case. 

Kulwant Sahay, J. concurred. 

Appeals dismissed. 
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Adami and Sen, JJ. 

Bajendra Prasad Bose —Plaintiff—Ap¬ 
plicant. 

v. 

Gopal Prasad Bose —Defendant—Oppo*- 
site Partv. 

In the matter of Pauper Mis. Case No, 
3 of 19*23, Decided on 25th June, 1924. 

( a) Civil P. C., 0. 44, P. 1 Proviso—Direction is 
mandatory. 

The Court is entirely precluded from admitting 
an appl.cation under 0. 44 R. 1 unless satisfied 
that the decree of lower Court, is contrary to 
law or to some usage having the force of law, or 
is otherwise erroneous or unjust. The direction 
contained in the proviso to the Rule is manda¬ 
tory. [P. 443, C. lj 

(5) Evidence Act, S. 90 — Ancient document pro¬ 
duced from Collector's custody uas held presumably 
genuine in the tircumstances of the case. 

Though the mere fact of a certain document 
having been produced from a Court where it had 
been filed does not necessarily bring that docu* 
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ment within the requirements of S. 90, yet, the 
question depends upon the circuitstances of each 
particular case. [P 443 C 2, P 444 C 1] 

The document was 54 years old aud was sub’ 
mitted to the Magistrate and collector with the 
express purpose that he might take the necessary 
steps iD order to bring the estate under the 
management of the Court of Wards. The col¬ 
lector recorded an order which did not throw any 
doubt upon the genuineness of the document. 

Held: that the Court was entitled to accept tlie 
document, fifty four years old, as presumably 
genuine under the provisions of S. 90.[P 444 C 1] 

S. C. Chatterjee —for Applicants. 

/. N. Bose and G. C. Roy —for Oppo¬ 
site Party. 

Facts. —This was an application under 
O. 44 R. I of the Civil P. C. for leave to 
appeal as paupers. There was a delay of 
seven days in presenting the application. 

Sen, J. — [After stating facts, set out 
as above, His Lordship proceeded as 
follows:—] There are therefore two points 
for consideration in this case. The first is 
whether the case satisfies the requirements 
of the proviso to Order 44 , rule 1, of 
the Code of Civil Procedure, and, secondly, 
whether extension of time can he allowed 
under S. 5 of the Limitation Act. 

As regards the first point, it seems to us 
that we are entirely precluded from ad¬ 
mitting the application unless we are satis¬ 
fied that the decree is contrary to law or 
to some usage having the force of law, or 
is otherwise erroneous or unjust. Those 
being the express words of the section it 
seems to us that the direction is manda¬ 
tory. 

Three points have been urged by the 
learned Vakil for the applicants, Mr. S. C. 
Chatterji, in order to support his conten¬ 
tion that the case satisfies the require¬ 
ments of the proviso to rule 1 of Order, 

44. 

Before I enter upon a consideration of 
those points, it is necessary to state in 
brief the nature of the suit and the points 
of contention between the parties. 

The suit was instituted by the plaintiffs 
for the recovery of possession of extensive 
properties of the value of over two lakhs 
as reversioners upon the death of one 
Allahadini Dasi in September, 1920. One 
Ram Prasad Bose died on the 16th of 
February, 1869, leaving as it is alleged by 
the defendants a deed of anumatipatra 
duly executed as also a Will. He died 
rather suddenly on the day aforemention¬ 
ed having been stricken with cholera. It is 
said that as he was very anxious to see that 


his line was continued after his death, b& 
took particular care to have a deed of 
anumatipatra executed on that date. 
After his death on the 26th of February,, 
his father Golak Prasad Bose, who had 
been in the interior of the district, hurried 
to Balasore, the place where his son had 
suddenly died, and obtained from an old 
and faithful servant of his son the deed of 
anumatipatra and the Will and on that 
date, namely, the 26th February, 1869, he 
deposited these two documents with the 
Collector of the district together with an 
application praying that the Court of 
Wards might take over charge of the- 
whole of the estate. Thereupon, it is said, 
an older was passed by the Collector on 
that very day in the following terms: 

Two documents filed along with at 
petition not to be given to anybody until 
further orders.” 

These two documents lay in the Col¬ 
lector’s office all these years and it was 
after repeated applications by the defen¬ 
dants that they succeeded in obtaining a 
production of these documents from the 
Collector’s office at the trial of the suit. 

It was contended by the plaintiffs-at 
the trial that both these documents were 
forged and fabricated, that in point of 
fact Ram Prasad Bose was too ill on that 
day to be able to execute them, that he 
had no sound disposing capacity, that no 
adoption ever took place in pursuance of 
the instrument of anumatipatra , and that 
the contention that the adopted son. and 
since his death his son tlie present de¬ 
fendant, had been in possession of 
the estate was entirely a myth, the 
person who had been in possession being 
Sreemati Allahadini Dasi the widow of 
Ram Prasad, deceased. 

Mr. Chatterji has raised three points 
before us : the first is that the instrument 
of anumatipatra has not been produced 
from proj>er custody and, therefore, should 
not have been admitted as evidence under 
the provisions of S. 90 of the Evidence 
Act. In support of this contention he 
cites the ruling in Gudadhur Paul 
Chowdhry v. Bhyrub Chunder Bliatta- 
charji (l), where there is an observation 
that the more fact of a certain document 
having been produced from a Court where 
it had been filed does not necessarily bring 
that document within the requirements of 
S. 90. As a general proposition we have 
no doubt that it is i>erfectly correct but it 

(1) [1880] 5 Cal. 918. 
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depends upon the circumstances of each 
particular case. In the present instance 
we lind that this document was submitted 
to the Magistrate and Collector with the 
.express purpose that he might take the 
necessary steps in order to bring the estate 
under the management of the Court of 
Wards. It cannot be doubted that it is 
the Collector who is the person to be 
approached in the first instance for any 
such proceeding. The Collector records 
an order which on the face of it does not 
at all appear to throw any doubt upon the 
genuineness of the document. It is con¬ 
tended by Mr. Chatterji that the very fact 
that such an order, was passed would show 
that the Collector doubted the genuineness 
of the document ; but it seems to us that 
unless there is some evidence to that effect 
it is difficult to construe the order in that 
sense. In the above circumstances, the 
Court below was apparently entitled to 
accept the document, fifty four years old, 
as presumably genuine under the provi¬ 
sions of S. 90 of the Evidence Act. 

[His Lordship then referred to the con¬ 
tention that the anumatip'itra was a forged 
document and held that the contention was 


wrongl. 

The last objection which the learned 
Vakil has put forward is that even con¬ 
ceding that the instrument was genuine, 
the actual adoption of Krishna Prasad 
Lose was not in accordance with the 
anuviatipntra, and that, on the contrary, 
'it was in direct violation of the terms of 
the ammatipntr.i. The authority to adopt 
distinctly states that the j Iain tiff bo. 2 
known as Chemo should have the first 
chance of being adopted provided that 
there was nothing illegal in such adoption,, 
and failing him some other boy according 
to the liking or choice of Allahadini Dasi 
might he adopted hut with the opinion or 
approval of the father, Golak Prasad. Now 
it so happened that Golak Prasad died 

four years after the death of Ram Prasad, 

% 

that is to say, in 1873, and it was not till 
the year 1884 that the adoption took 
place. It is also proved in the case that 
Allahadini Dasi was a mere girl, a minor 
of tender years, at the time when Golak 
Prasad died. Subsequently she found that 
there were troubles with regard to the 
estate and there were conflicting claims 
set up by other parties and with a view to 
set at rest all these disputes she thought 
that she would exercise the power given 
to her under the instrument to adopt. At 
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that time the condition which was laid 
down in the emumatipatra thit the 
approval . and the opinion of the father 
should be obtained was impossible of per¬ 
formance. The question is whether in the 
cii'cumstances the power to adopt failed 
altogether. The learned Subordinate Judge 
has held to the contrary and he has given 
his reasons which appear to be quite 
cogent and we do not see any reason to 
dissent from his view, unless and until all 
the evidence is placed before us at the 
time of the hearing of the appeal. 

All that we are concerned with at the 
present moment is whether on the face of 
them the judgment and decree are errone¬ 
ous or unjust. We feel constrained to 
say that we are not in a position to take 
thit view. If the appeal is heard as an 
ordinary appeal it will be for the Court, 
before which it cuiues, to form its own 
conclusions upon all the evidence placed 
before it. In the view that we take, the 
application must he dismissed on this 
ground, and, therefore, we do not think it 
necessiry at all to deal with the other 
matter, namely, as to the extension of 
time under S. 5 of the Limitation Act. 

Adami, J. —I agree. 

A ppl i ca t io n din m issed . 
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Adami and Skn, JJ. 

.1 ! o n o m o h in i D tsi —01 >jecfcoi—Ap]icllanfc. 

v- 

IIa) i Priisad Host —Respondent. 

ApicaL b o>. 3, 5 and 7 of 1923, Deci¬ 
ded on 8th July, 1924 from Original 
Decrees of the Dt. J. Cuttack, IV- 4th 
June, 1923. 

* (a ,i ('< Venetians and lla/vfs-icf (I llloj I s 00) 
S. 17 —(ivarnievi for adopted son—Xeitnral father 
should not he /1 efe> red in p> essence of Jit mew,her of 
adoptive family. 

Pi considering the guardianship of a miner 
who is an adopted son. the first consideration 
must be with regard to the interest and the wel¬ 
fare of the minor, and, after that, the Court Ins 
to see how far the intentions of the adoptive 
father can he best carrie 1 cut. Nothing should 
be done the effect of which will be to frustrate 
the wishes of the adoptive parents, tv eventually 
leading the boy to disregard the traditions of the 
family of his adoption. So long as any member 
of the adoptive family fit to be appointed guar¬ 
dian is forthcoming, the Court should not appoint 
the natural father of the minor as his guardian. 
So in a competition between the adoptive pater- 
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nal grandmother and the natural father of the 
adopted boy the paternal grandmother should be 
preferred. 15 C. W. N. 55S Diet. [P. 4 45, C, *2.] 

(6) Gua'dians and Hards Act ( \ III of 1890) 
g ^7 J2)—“ Relation'* is not relationship . 

In S 17 (2) ‘relation* does not moan relationship 
P v ' [P. 445, C, 2.3 

Susil Madhab Mullick , Siva Nam in 
Bose and Satya N . Sen Gupta for Appel¬ 
lant. 

J. N. Bose and Durga Prosanna Das 

Gupta —for Respondent. 

Facts. —The question in this case was 
as to the appointment of a guardian for 
the person of a minor who was the adop¬ 
ted son of one Nand Kumar, deceased. The 
adoptive mother also was no more. The 
District Judge appointed Hari Prasad the 
minor’s natual father as guardian. Against 
this order, appeals were idled by Monomo¬ 
hini Dasi the minor’s adoptive paternal 
grandmother, Jag at Balav Ghose, the 
minor’s adoptive maternal grandfather 
who was also one of the executors of the 
jyloptive father’s will, and by the execu¬ 
tors of the will as such. 

’ Adami, J.— [His L ordship set out the 
facts of the case and proceeded. ] Our first 
consideration must be with regard to the 
interest and the welfare of the minor, and 
after that, we have to see how far the 
intentions of the adoptive / athe)* can he 
best carried out. 

With regard to the welfare of the minor 
it seems to me that there is is not much 
difference between the various applicants 
if they do their duty. It is important 
that the boy should lie given an education 
to fit him for his position as a member of 
the family of Nand Kumar who was a 
man of some wealth, leaving property 
valued at five lakhs. It is important then 
that he should be sent to a good school at 
Cuttack, and as matter of fact since his 
appointment as guardian, Hari Prasad 
has kept the -boy at the Revenshaw Col¬ 
lege with a tutor guardian appointed by 
the District Judge. But Monomonini or 
Jagat Ballav or the executors would have 
been able to do and probably would have 
done, exactly the same and as a matter of 
fact Jagat Ballav lives in Cuttack and had 
a house where the boy could be kept, while 
Hari Prasad lives at Bahukud and a house 
has to be engaged for the minor. 

The next question is whether by the 
appointment of Hari Prasad as guardian 
of the minor, the full intentions of Nand 
Kumar are being carried out. Tho learned 
District Judge has relied on the case of 
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Gunga Prasad Bhattacharjeev. HaraKanta 
Choudhuri (1). There one Brajo Mohan 
Roy died living a widow, a minor son and 
two daughters ; the son died and the 
widow adopted the minor son of Hara 
Kanta.- On the widow’s death, Hara 
Kanta, the natural father, applied to be 
appointed guardian of the person and pro¬ 
perty of the minor. An executor appoint¬ 
ed under Brojo Mohan Roy s Will 
opposed the application with regard to 
the property and two brothers of the 
widow and one of her two daughters op¬ 
posed the application with regard to the 
guardianship of the person. It was argued 
that the natural father of the minor 
adopted boy was not fit to be appointed 
as guardian of his person since by adop¬ 
tion the minor was cut off from all re ^ a ‘ 
tionships with his natural family and by 
leaving him in the custody of his natural 
father the ties with his adoptive family 
would be severed. Sharfuddm, J., in that 
case held that the natural father was pro¬ 
perly appointed guardian of the person o 
the adopted boy ; but that case is distin¬ 
guishable from the present one, for there 
the two daughters who applied were both 
married into other families, while the bro¬ 
thers of the widow were not members of 
the family of the adoptive father, so that 
there was no number of the adoptive 
father’s family alive. In the present case 
the paternal grandmother Monomohini is 
alive and ordinarily she would be the pro¬ 
per guardian of the hoy It appears too 
that in that case the learned Judge con si d - 
ered that the words in clause (2) of 8.1/ ot 
the Guardian and \\ afds Act, 8 of 1890 . 

Any existing or previous relations of 
the proposed guardian with the minor or 

his property.” 

would cover the case of a natural father 
with regard to Ins son who had been 
ado )ted. It is clear, I think, that m that 
clause relation does not mean relationship. 
It seems that if the adopted hoy is again 
put in charge of his natural father all the 
objects of the adoption are lost ; he will 
not be likely to keep the traditions of the 
family of his adoption and will he brought 
up in the traditions of his^hatural father s 
family and will he likely, when he grows 
up. to repudiate all relationship with t e 
adoptive father’s family. Thus the inten- 
tion of the adoptive parents would be 

frustrated. 

(1) [19101 15 C. \Y. N. 558*7 I. C. 234. 
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In Miscellaneous Judicial Case No. 24 of 
1924, which came up before Jwala Prasad 
and Kulwant Sahay, JJ., in connection 
with the present dispute, subsequent to 
the order passed by the District Judge 
from which these appeals have been 'lodg¬ 
ed, Jwala Prasad, J., said : 

The boy was six months old when he 
was adopted and had been living in the 
adoptive family up to the death of his 
adoptive mother in the year 1922 for a 
period of about 8 or 9 years. The boy 
had developed affection for the adoptive 
grandmother to such an extent that it was 
difficult for the District Judge to enforce his 
order ^to hand^ over the boy to the natural 

father’.* The object of adoption by 

Nand Kumar Bose was to affiliate the boy 
into his family and to disassociate himself 
completely from his natural father and 
family. The boy is to become a member 
of the adoptive family and to own the 
adoptive father and the adoptive mother 
as his parents and the relations of the 
adoptive family as his own relations. All 
traces of relationship with the natural 
parents or their relations had to be effac¬ 
ed ” 

Speaking of the tutor who happened to 
be appointed, Jwala Prasad, J., said : 

'He should have reared up sentiments 
such as the adoptive father wanted to im¬ 
bibe him with. The District Judge should 
not encourage any foreign tendencies be¬ 
ing developed in the boy ; and when such 
matters are brought to his notice he 
should see that such sentiments are soon 

destroyed and not allowed to grow*. 

If the hoy is not shaped from now to 
take his proper position in the adoptive 
family, after he comes of age he will be 
totally lost to the family and perhaps he 
would like to go back to the natural father 
and that might be the game which the 
natural faoher is perhaps now trying to 
play/’ 

In my opinion, in this case, the inten¬ 
tions of the adoptive father would he frus¬ 
trated if the boy is allowed to remain in 
cha"ge of Hari Prasad. 

[His Lordship then considered the evi¬ 
dence and doubting the disinterestedness 
of Hari Prasad, held that he was not a 
proper person to he appointed guardian. 
Then referring to the other applicants, 
His Lordship observed :—] 

With regard to the application of two 
executors jointly, I do not think that it 
is proper that it should be granted. It is 
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necessary that the person who is appointed 
guardian of the minor should live with 
him and look after him atid attend to his 
daily needs. The two executors could not 
do this properly: besides there is the 
objection, which has been considered by 
the District Judge and accepted, that 
the two executors under the will would 
have the disposing power over the pro¬ 
perties of Nand Kumar on the death of the 
minor. It seems that these executors, 
under the terms of the will, could not be 
said to be the presumptive heirs. There 
is no resonable ground before us for suspi- 
sion or fear that men of the age of Jagat 
Ballav and Benode Lai, who have up to 
the present managed the property care¬ 
fully and well, would have any thought of 
bringing an end to the life of the minor or" 
of doing anything disadvantageous to him. 
Jagat Ballav Ghose is an old man of about 
75 and it is not likely that lie would covet 
in any way the property of the minor. 
With regard to the application by Jagat, 
Ballav alone, the remarks I have made ’ 
with regard to the two executors apply. 

It may he that there is little likelihood 
that Jagat Ballav would be moved by any 
interest adverse to the minor, but he is 
not a member of Hand Kumar’s family 
though he is the father of the minor’s 
adoptive mother. In my opinion it is pre¬ 
ferable that in a case like this the same 
person should not be guardian both of the 
property and person of the minor. 

We come next to the application of 
Monomohini and this application, I think, 
should have been granted by the District 
Judge. The objections put forward against 
her are merely to the effect that she is 
old, somewhat weakminded, and has lost 
all interest in worldly affairs. That she 
has been fond of the minor is not denied, 
and that he was fond of her. He had 
lived with her ever since Sarojini’s death 
and had been in the house with her previ¬ 
ous to that. The evidence as to the state 
of Monomohini’s mind is very vague ; it is 
merely said that she is crazy ; hut the 
chief witness who gives evidence as to this 
is a Sub-Inspector of Schools who has 
never been posted in the Bahukud Circle 
and seems to have had little opportunity 
of forming an opinion. From the manner 
in which she has applied to be made 
guardian and her subsequent applications 
to be allowed to see the boy. it would 
appear that she is by no means of weak 
intellect. As I have said before, she 
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would ordinarily be the proper person to 
be appointed guardian of the person of the 
minor, being the paternal grand-mother. 
Furthermore it is quite evident from the 
will by which she was empowered to 
adopt a son to Nand Kumar on the failure 
of adoption by Sarojini, that Nand Kumar 
placed full confidence and trust in her and 
would have liked her to act as the mother 
•of a boy adopted to him. She will live in 
•Cuttack and be able to look after the boy 
and will havo the advice and help of com¬ 
petent advisers. It is true that she is old 
but she may have many years to live yet, 
and I have no doubt as to her competence. 
In my mind she is the right person to he 
appointed the guardian of the person of 
Krishna Kumar Bose, the minor. To 
ensure the welfare of the minor and his 
interest, it will he necessary that the hoy 
be kept at school and he properly educated 
at the Raven Shaw College or some other 
good school and that he he put in the care 
of a tutor guardian for this purpose. If 
in the opinion of the District Judge the 
present tutot-guardian is no longer suit¬ 
able owing to his want of sympathy with 
Monomohini Dasi, it will be necessary to 
dismiss him and appoint another tutor. 

[His Lordshipconcluded by allowing the 
^ppeal of Mohomohini Dasi with costs 
a nd dismissing the other appeals.! 

Sen, J. agreed. 

Order set aside . 
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Adami, J. 

Jangal Singh and another —Petitioners 

v, 

Radha Kishun —Opposite Party. 

Criminal Rev. No. 198 of 1924, Deci¬ 
ded on 20th May 1924, from an order 
of the S. J., Muzaferpur, D/- 25th March 
1925. 

*. Criminal P. C., Ss. 438 and 439 — Disinissa 
must not be lighlty disturbed. 

A Court should not lightly set aside in revision 
an order of dismissal of complaint but should 
only do so when it is clear that there has been a 
miscarriage of justice. [P 44S C 2] 

G. C, Pal —for Petitioners, 

S. N . Sahay —for Opposite Party. 

Judgment. —This application is di¬ 
rected against an order of the Sessions 
Judge of Muzafferpur directing further in¬ 


quiry into the complaint of Radha Kishun 
against Jangal Singh Radha Kishun is a 
banker and Jangal Singh is a licensee for 
ferries. It appears that there is litigation 
between th9 two with regard to a ferry 
partnership and with regard to various 
funds. Radha Kishun complained that, 
for the purpose of admitting accounts bet¬ 
ween the two, Jangal Singh cane jO his 
bank with his clerk Lakhi Lai on $he 
11th November 1923, and for the purpo¬ 
ses of adjusting the accounts Radha Ki¬ 
shun read out the items of aceount and 
Lakhi wrote them down on a chitha. 
While this was being done Jangal Singh 
took the chitha from Lakhi Lai and said 
that he wanted to look at it in better 
light in the verandah and having got the 
chitha into his hands, went out of the 
door on to the road way and handed the 
chitha to a so rar, who thereupon gallop¬ 
ed away with is. Radha Kishun seeing, 
what had happened tried to stop Jangal 
Singh and detained him but Jangal Singh 
jumped into his tamtam , and after his 
peons had pushed away Radha Kishun, 
drove off. A complaint was made before 
the Magistrate of an offence under S. 395 
Indian Penal Do le which is dacoity. The 
Subdivisional Magistrate who recorded 
the complaint sen 1 ; the case to the police 
f )r investigation with the result that after 
so mo length of time the police reported 
that the case was not a true one. Radha 
Kishun petitioned the Subdivisional Ma¬ 
gistrate to the effect that the police were 
against him, and had in the first place re¬ 
fused to record an information which he 
lodged directly after the occurrence, merely 
recording a S inha. which did nob amount 
to an information of a cognizable offence, 
and then conducted the investigation with 
a bias against him. The Subdivisional 
Magistrate told him thit he might pro¬ 
duce evidence. lie thereupon produced 
himself and one witness, a pleader called 
Chatturbhuj Sahai. The Magistrate, after 
considering the police report and the evi¬ 
dence given by the complainant and his 
witness, dismissed the complaint finding 
that no offence had been made out. The 
learned Sessions Judge considered that 
the reasons given by the Magistrate for 
dismissing the complaint were not suffi¬ 
cient and that the complainant had not 
been given sufficient opportunity of pro¬ 
ving his case before the Magistrate. 

Befere this Court it ig argued that the 
Sessions Judge was wrong in upsetting the 
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order of the Magistrate. The learned Ma- 
gistrate gave full reasons for distrusting 
the truth of the complainant’s case. He 
pointed out that in the first place the in¬ 
formation given to the police did not dis¬ 
close an offence. The entry in the diary 
shows that Radha Kishun told the police 
oflicei that Jangal Singh had obtained 
rom him the cnitha and, that day, had 
refused to give it hack. In that entry no 
mention is ma le ol the handing over of 
the ohitha to any sowar, nor is it said that 
Jangal Singh had forcibly taken the chi- 

tha away. The Magistrate did not think 

it likely tHa 5 the head constable could 
make up a story so quickly considering 
that the statement was made by Radha 
Kishun at the police station directly after 
the occurrence _ Soon after )he complaint 
was made in this case Radha Kishun ins¬ 
tituted a sivil suit against Jangal Singh 
and in the plaint repeated the allegations^ 
as to the taking of the chitha which he 
had made in the complaint. The Magis¬ 
trate considered that the question whe¬ 
ther Jangal Singh had withheld the chitha 
would he decided in the civil case, and 
that it was not right to come to a finding 
on the point in a criminal case, which 
would prejudge the isjse of limitation in 
the civil case. 

Now I have read through tie police re¬ 
port carefully and it certainly shows good 
reasons for distrusting the complainant’s 
Story. The police show that the witness¬ 
es contradicted each other as to facts or 
relied merely on heresay. The Chief wit¬ 
ness brought before the Magistrate by 
Radha Kishun was the Vakil, Chaturbhuj 
Sahay, and he says that he saw Jangal 
Singh go to his tumtum followed by Ra- 
•dha Kishun but that he did not see the 
handing of any chitha to a sowar , nor did 
he hear thejgalloping of the sowar to which 
some of the other witnesses alluded be¬ 
fore the police. His evidence would fully 
agree wit!) what is shown by the police 
diary to have been the first statement 
made by Radha Kishun namely that Jan¬ 
gal had obtained the chitha and refused 
to give it bick. According to other wit¬ 
nesses examined by the police the sowar 
was close to the tumtum . so if Babu Cha¬ 
turbhuj Sahay saw the tumtum be must 
also have seen the sowar. I myself do not 
think th it on the spur of the momert the 
head constable could have decided to re¬ 
cord a note ol the statement made by 
Radha Kishun as to convert a criminal 


192S 

charge*into a statement thit a civil wrong 
had been perpetrated. It has further to 
be noted that the complainant was told 
that he might . bring evidence and only 

. 1 one witness. It was not then 

incumbent upon the Magistrate to cause 
other witnesses to be examined before- 
him. The Magistrate was, in my mind, 
quite justified in dismissing the complaint 
and I do not think that theie was suffi¬ 
cient ground for the Sessions Judge to 
order a further inquiry. 

It is not to be taken that this Court 
come 3 to any finding as to the occurrence. 
Radha Kishun will have full opportunities 
in the civil case to prove what actually 
occurred. ft may well be that Jangal 
Singh did obtain the chitha and refused to 
give it back to Radha Kishun and went 
oil with it ; but this would not amount to 
a criminal offence, if the chitha was hand¬ 
ed over to Jangal Singh voluntarily. It is 
of course unnecessary to point out that 
the statement of law made by the investi¬ 
gating police officer to the effect that be¬ 
cause it was from Lakhi Lai that Jangal 
Singh received the chitha he could not be 

guilty of an (Hence against Radha Kishun 
is not correct. 

An appellate Court should not lightlyf 
set aside an order of dismissal but should 
only do so when it is clear thit there has 
been 1 miscarriage of justice. 

In the present case the Magistrate gave 
good reasons for not believing the com¬ 
plainant s story and complainant only 
produced one witness before him, whose 
evidence failed to corroborate that part 
of the story of the alleged occurrence 
which^ would convert the present peti- 
tiorer s action into a criminal offence. 
Kven if the complainant’s story were true 
it could not support a charge of da^oity 
and thaj is the charge made in the 
complaint. I do not think there was jus¬ 
tification for directing further inquiry. The 
application will be granted and the order 
of the learned Sessions Jufge for further 
inquiry will be set atide. 

Order set aside. 


Sheo Prasad v. P. E. Lall (Kulwant Sahay, J.) 


Patna 449 


\925 

1925 PATNA 449 

Ross and Kotavant Sahay, JJ. 

Sheo Prasad Singh —Appellant. 

v. 

P. E. Dali —Respondent. 

Appeal No. 142 of 1923, Decided on 
11th .July, 1924, from the Original Order 
of the Sob. J., Gaya, D/-27th February, 

1923. 

(a) CivV P. C., 9. 40— Consideration for assign • 
vient partly unpaid — Assignee's right to execute 

depends on parties' intention. 

The question as to whether the non-payment 
of a part of the consideration money would debar 
the assignee of a decree from executing the decree 
would depend on the intention of the parties a» 

to when the title was to pass to the transferee. 

[P. 440, C. 2.] 

(6) Civil P. C , S. 49— Assignee, lenamidar for 
some judgment-debtors—Equities against these go 
not hind assignee. 

The right of the assignee of a decree to execut® 
the decree cannot be made conditional upon c qui 
ties which the mortgagor judgment-debtors may 
have a gains’; the mortgagee judgment-debtors for 
* whom he is said to be the benamidar. [P. 450,0.1.] 

(c) Civil P. C., S. 47 and O. 21. R. U>—Execu¬ 
tion by assignee—Objection as to assignee's ti e 
can be raised. 

When a decree is sought to be executed by the 
assignee thereof, it is competent co the Lour;, to 
entertain, at the instauce of the judgment-debtors 
and the Original decree-holder, object.ons to the 

execution of the decree on the ground that the 

title to the decree has not passed to the assignee. 

[P. 4 70, C. 1.] 

Monohar Lall , Guru Saran Prasad , 
Raghunandan Prasad and Ram Chandra 
Bhaduri —for Appellant. 

K. P. Jagaswal and Kailas pa ti — for 
Respondent. 

C. C. Das —tor Judgment-debtors. 

Facts.—P. Lall was the original mort¬ 
gage decree*holder. He assigned his 
decree to the appellant for Rs. 23,200 odd. 
When the appellant tried to execute the 
decree, objections were raised by the origi¬ 
nal decree holder and by the judgment- 
debtors. The lower Court held that Rs. 
6,200 and’odd out of the consideration for 
the assignment remained unpaid and that 
till it was paid the assignee could not 
take out execution of the decree. The 
lower Court further held that the assignee 
was a benamidar for Idal Singh and 
Govind Prasad Singh who were mortgagee 
judgment-debtors and that the • assignee 
could execute the decree subject to the 
equities which the mortgagor judgment- 
r debtors had against the said mortgagee- 
judgment debtors. The assignee then 
appealed to the High Court. 


Kulwant Sahay, J. — [His Lordship 
discussed facts and held on the evidence 
that Rs. 6,200 and odd out of the consi¬ 
deration had not been paid. I hen His 
Lordship went on as follows: 1 

The question then arises as to whether I 
the non* payment of a part of the con si-1 
deration money would debar the assign eel 
from Executing the decree. It has been 
contended hv Mr. Manohar Lai that the 
transfer was complete on the execution 
and registration of the deed and that if 
any sum was due to the transferor on ac¬ 
count of the consideration money his 
remedy lies by a regular suit and that he 
could not object to the transferee execu¬ 
ting the decree. Row this would depend 
on the intention of the parties. It it was 
intended that the title should pass on 
execution and registration of the deed 
even it a portion of the consideration had 
not been paid, then no doubt the assignee 
is entitled to execute -the decree; but, on 
the other hand, if the intention of the 
parties was that the title should pass only 
after payment of the full amount of the 
consideration money, then the assignee is 
not entitled to execute the decree so long 
as the balance of the consideration money 
is not paid. Upon the evidence and the 
circumstances of the case 1 am clearly of 
opinion that the intention of the parties 
was that title should not pass until the 
entire amount of the consideration had 

been paid. # 

[After discussing evidence His Lordship 

observed :—] t • 

The authorities are conclusive on the 
point that the question is one of intention 
and has to be decided upon the evidence 
in each case. 

The next point raised is that the assi- 
gnee is not a benamidar for Idal Singh 
and Govind Prashad Singh. It is unne¬ 
cessary to decide this point because it is 
conceded before us that even as such 
benamidar he is entitled to execute the 
decree. 

As regards the direction of the learned 
Subordinate Judge that the assignee can 
be only allowed to execute the decree 
subject to such equities as the original 
mortgagor judgment-debtors may have 
against the transferee judgment-debtors, 
I am clearly of opinion that such a direc¬ 
tion is not warranted by law. S 4 9 of 
the Code of Civil Procedure provides that 
every transferee of a decree shall hold the 
same subject to the equities, if any 
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which the judgmeot-clebtor might have 
enforced against the original d-ecree holder 
and, therefore, in the present case, all that 
the mortgagor judgment-debtor can insist 
upon is th it whatever equities he had 
against Mr. P Lall shall still be enforced 
.against the transferee; but he cannot 
(insist that whatever equities the mortgagor 
judgment-debtor may have against the 
mortgagee or purchaser judgment-debtor 
jean he enforced against the purchaser of 
the decree. We are not in a position to 
say what these equities are. It is conce¬ 
ded by Mr. G. C. Das who appears for the 
objecting judgment-debtor, that the decree 
must be executed as it stands and the 
properties sold according to the directions 
■contained in the decree. 


7 . Emperor 1925 

variations in the order of the Subordinate 
Judge as regards the right of the judg¬ 
ment-debtor to enforce any equities which 
he may have as observed above, the 
order of the learned Subordinate Judge- 

must stand. The appeal must be dismiss¬ 
ed with costs. 

Ross, J. —I agree. 

Appeal dismissed . 
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Adami and Bucknill, JJ. 

Griiiii Mian and othevs —Petitioners. 

v. 


Lastly, it has been contended that the 
objection as regards non-payment of a 
part of the consideration money and as 
regards the transferee being a benamidar 
for some ol the judgment-debtors cannot 
be raised in the present proceedings. I 
3ee nothing in law to prevent-these matters 
being raised in the present proceedings. 
Order 21, rule 1G, provides that the decree 
shall not he executed at tlie instance 
of the transferee without notice of the 
application being given to the transferor 
.and the judgment-debtor, and the object of 
such notice is to enable the transferor and 
the judgment-debtor to raise such objec¬ 
tions as regards the assignment as may be 
available to them. The question whether 
title passed under the assignment is clearly 
a question which can he taken by the 
assignor as well as the judgment-debtor. 
■Reliance lias been placed upon the provi¬ 
sions of S. 47 of the Code and it has been 
contended that only such questions can be 
allowed to he raised as may arise between 
the parties to the suit or their representa¬ 
tives and relating to the execution, dis¬ 
charge or satisfaction of the decree; and 
it has been argued that the question 
raised here is not between the parties to 
the suit but between one of the parties and 
his transferee. This may be so as between 
the transferor and the transferee; but 
the transferee is clearly a representative 
of the decree-holder and as such the 
question can be raised as between him 
and the judgment-debtor. 

I am therefore of opinion that the 
appellant cannot be allowed to execute the 
decree so long as he does not pay the 
balance of the consideration money to the 
original decree-holder. Subject to the 


hmpeior Opposite Party. 

Grimma! Rev. No. 541 of 1924, Decided 

on ljth November 1924, from an order 

of the S. J., Monghyr, D/- 3rd September 
iy24. 

Criminal P. C., S. 102 — Witness making state - 
vient in Court can le asked whether he had marie 
that statement to the po'ice, 

The provisions of S. 102 do not prevent the 
prosecution, after a witness has made a state¬ 
ment, from asking him simply whether he made 
that statement to the police, or wheu a witness 
has made a statement in his evidence, from ask¬ 
ing the Police Officer whether in fact the witness 
had made that statement to him. [P 451 q 

C. M. Agarwala for Muhammad Yunus — 
for Petitioners. 

Sultan Ahmed—ior the Grown. 

facts. Two constables were on duty 
at 3-30 A. M. near a certain railway 
station. They' saw six men coming along 
with bundles. They became suspicious 
and challenged them. The men 'began to 
walk away rapidly and then the constables 
turned their lanterns towards them. One 
of the constables recognised the three 
petitioners and another man and suspected 
them. The constables gave chase. Two 
of the men were arrested. But .there was 
a scuffle. In the end, the thieves ran 
away, leaving some property. The con¬ 
stables took the property to the police 
station and there they made a report at 
4 o’clock in the morning. When the 
police officers at the police station were 
examining the property recovered from 
the men who had run away, they found a 
visiting card of a pleader, Bindeshari 
Prasad in the pockets of a coat. So the 
Sub-Inspector went to Bindeskwari Pra¬ 
sad and asked him whether there had 
been any theft at his house. Bindeshwari 
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Prasad said that there had been, his house 
having been broken into and his property 
taken away. A first information was 
•drawn up and on the statements of the 
•constables as to the names of the men 
they had seen, the*petitioners in this case 
were arrested and put upon their trial. 

The Deputy Magistrate believed the 
constables and on the basis of their state¬ 
ments, as also because a coat, which had 
been found in the petitioner Guhi s house 
where it was searched, fitted Bindeshwari 
Prasad, he convicted the petitioners. On 
.appeals being made to the Sessions Judge 
he decided that it was necessary to call 
■for additional evidence to clear up some 
points. The defence story was that the 
head constable had grudge against the 
petitioners as being hi9 brother s enemies 
and that he made the constables say that 
the men who had escaped were the peti¬ 
tioners. The Prosecution witnesses Nos. 
4 , 5 and 17 supported this defence story 
by stating that it was the head constable 
who had given out the names of the men 
who had been seen. P. Ws. 4 and 5 were 
declared hostile and were cross-examined 
as regards the alleged discrepancies bet¬ 
ween their depositions and their previous 
•statements to the Sub-Inspector on this 
point. However, P. W. 6 the Sub-Ins¬ 
pector was not asked whether or not they 
made these statements. The Sessions 
Judge wanted that thi3 defect should be 
removed. Also P. W. 17 made a statement 
in Court in cross-examination as regards 
the jamadar having mentioned the names 
of the thieves to the constables. This 
witn 3 ss was not declared hostile and was 
not cross-examined by the prosecution on 
this point. In the Sessions Judge’s opi¬ 
nion it was necessary to determine whether 
this witness made this statement to the 
Sub-Inspector or whether it was a subse¬ 
quent addition to his evidence. The 
Sessions Judge held that P. W. 17 should 
be examined further on this point by the 
lower Court and his statements to the 
Sub-Inspector should be proved in so far 
as they were admissible in evidence. Also, 
the Sessions Judge held that the Sub- 
Inspector should be examined to prove 
these statements to the same extent. 

The Sessions Judge also remarked that 
there were two points on which he wished 
to have the Magistrate’s report. One of 
these points was whether a coat which 
had been said in the judgment to have 
fitted Bindeshwari Prasad was tried on 


him in Court or not. Therofore the Ses¬ 
sions Judge remanded the case to the 
lower Court in order that P. Ws. 4, 5, 6 
and 17 might be further examined on 
these points. 

After remand, the Deputy Magistrate 
took evidence and submitted it to the 
Sessions Judge. The Sessions Judge 
pointed out in his judgment that some of 
the evidence of the Sub-Inspec!»or taken 
after remand was not in accordance with 
the provisions of S. 162 of the Criminal 
P. C. and so certain portions of the state¬ 
ment of P. W. 17 which had been proved 
after remand by the Sub-Inspector were 
not admissible. It was held by the Ses¬ 
sions Judge that the fact that the witness 
did not mention to the Police certain 
st itements made hy him in Court was 
admissible under the present law. The 
Sessions Judge held that the evidence of 
the P. Ws. 4, 5 and 17 was unreliable. He 
further held on the evidence of the two 
constables and P. Vv. 3 that the convic¬ 
tions should he maintained. 

Adami, J. — [His Lordship stated 
facts and. referring toi the contention on 
behalf of the petitioner that the remand 
by the Sessions Judge was illegal and 
that parts of the evidence taken on remand 
were not admissible, proceeded : ] 

Now it is quite true that under S. 162 
statements made to the police by witnesses 
can only be used by the defence 'for the 
purpose of contradicting the prosecution 
witnesses ; but in this case it is quite 
clear that after a witness had made some 
statement before the Deputy Magistrate 
he had asked if he had made that state¬ 
ment to the police and thereafter when 
the Sub-Inspector was examined he was 
asked whether the witness had made 
that statement to him. Neither the witness 
nor the Sub-Inspector were asked what 
statements they made and no statement 
was introduced into the evidence as hav¬ 
ing been made by the witness before the 
Sub-Inspector. I agree with the learned 
Government Advocate that the provisions 
of S. 162 do not prevent the prosecution, 
after a witness has made a statement, 
asking him simply whether he made that 
statement to the police, or when a wit¬ 
ness has made a statement in his evidence 
from asking the Sub-Inspector whether in 
fact the witness had made that statement 
to him. In doing this there is no use of 
the statements recorded by the police 
during their investigation; the witnesses or 
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the Sub-Inspector are merely asked as to 
a certain fact. I therefore think that 
there was nothing wrong in the questions 
which were put to the witnesses or the 
Sub-Inspector. 

There is no doubt that it was open to 
the Court under S. 428 to call for addi¬ 
tional evidence. Mr. Agarwala argues 
that the section is not intended for the 
purpose of curing bad evidence or enabling 
the prosecution to make up for careless¬ 
ness during tire trial. The intention of 
the section is that the Court should be 
enabled to do justice, and in this case 1 
think the learned Sessions Judge was 
justified. He has rightly discarded the 
evidence which the Deputy Magistrate 
had allowed to enter into the record on re¬ 
mand and has ruled it to be inadmissible. 

Mr. Agarwala also argues that though 
under S. 428 the Sessions Judge may call 
for additional evidence he is not enabled 
by that section to call for a report from 
the Magistrate as to what happened in 
Court. This contention is quite true ; 
but in the present case the result of the 
report was all in favour of the petitioners 
and on the basis of that report the 
Sessions Judge refused to give any weight 
to the evidence as to the finding of the 
coat in the house of the petitioner Guhi. 
Furthermore it is to be remarked that no 
protest was lodged either in the Court of 
the Sessions Judge or in the Court of the 
Deputy Magistrate against the order of 
remand. The defence in fact took ad¬ 
vantage of Ishe order in producing five 
further defence witnesses. 1 do not think 
that at this stage, under the circumstances, 
they are entitled to come forward and 
object to the remand as a whole. 

As the case comes to us on revision, it 
is not fit for us to look into the facts, and 
the points I have mentioned are the only 
points which have been urged before us. 

The Courts below have both found as a 
fact that the constables recognized the 
petitioners and 1 ave believed a third 
witness ; they have disbelieved both the 
story of er mity on the part oi the k ead 
constable and the story of his having 
prompted the constables as to the persons 
whom they were to name. 

On these findings as to the poinls of 
law there is no reason to interfere in the 
case, and the application must he rejected. 

Buckniil, J. —I agree. 

Application rejected. 
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Kulwant Sahay, J. 

Mt. Ham Kumari —Defendant—Peti¬ 
tioner. / 

v. 

Deonandan Singh —Plaintiff—Opposite 
Party. 

Civil Rev. Ko. 527 of 1924, Decided 
on 23rd March, 1925,* against an order of 
the Dt. J., Darbhaiga, D/- 22nd Septem¬ 
ber, lb 24. 

Civil I\c\, s. 115, 0. 47, R. 1 and S. 151— 

Lov er Court cov potent to extend time on a review 
a/pliiation — Extension (jranted on application 
for extension is valid. 

If Court has jurisdiction to extend time upon 
an application for review there is no reason why 
his order should be disturbed because lie made 
the order upon an application for extension and 
not upon an application for review. [P 453,C 2] 

B. A. Mitter and G. Mulcerjee —for 
Petitioner. 

S. N. Bag —for Opposite Party. 

Judgment. —This is an application in 
revision on behalf of the Defendart in 
the suit against an order passed by the 
District Judge of Darbhanga, dated the 
22nd September 1924, whereby he ex- 
terded the time for depositing a certain 
sum cf money ordered to be deposited 
under the decree passed in appeal. The 
circumstances under which the order came 
to lie passed are shortly as follows. 

The Plaintiff brought a suit in the 
Court of the Subordinate Judge to recover 
possession of certain lands on a declara¬ 
tion of his title on the basis of a deed of 
sale executed by one Damodar Raut. 

The Defendant was . the widow of 
Damodar Raut and her defence was .that 
the kohala set up by the Plaintiff was not 
executed by her husband and that there 
was no passing of cor sideration under it. 

The learned Subordinate Judge held 
that the kohala had been executed by 
Damodar Raut but that the Plaintiff had 
failed to prove the passing of considera¬ 
tion, and he accordingly dismissed the 
suit. On appeal the learned Judge 
decreed the suit on condition of the Plain¬ 
tiff depositing in Court for payment to 
the Defendant a sum of Rs. 400 within 
three months from the date of the judg 
meat. The judgment was passed by the 
District Judge on the 27th March 1924 
but the decree was prepared and signed 1 
by him on the 2nd April 1924. The 
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Plaintiff deposited the amount required 
under the decree on the 30th June 1924, 
that is, three days beyond the three 
months directed by the decree. He filed 
an application subsequently saying that 
he was misled by the fact that the decree 
had been signed on the 2nd ot April and 
that he was under the impression that 
the money was to be deposited within 
three months from the 2nd oi April. The 
learned District Jadge has accepted the 
deposit and has directed the Plaintiff to 
deposit interest for the three days from 
the 27th of June to the 30th of June. 
Against this order the Defendant comes 
in revision to this Court, and it is con¬ 
tended on her behalf that the learned 
Judge had no jurisdiction to extend the 
time uoon the application made by the 

Plaintiff. 

Now, the decree did not direct that the 
suit would stand dismissed on failure of 
the Plaintiff to deposit the amount within 
three months. The decree runs thus :— 

It is ordered that the appeal be and 
the same is hereby allowed, the decree of 
the Court below is set aside and the Plain¬ 
tiff’s suit is decreed in this way that the 
title of the Plaintiff as purchaser on the 
strength of the kobala, Ex. 1, is declared 
and that the Piaintiff is declared to re¬ 
cover possession of ?he properties in suit 
subject t) his paying the sum of Rs. 400 
with interest running thereon from 29bh 
June 1921, the date o! the kobala, at the 
rate of one rupee per cent, per month 
within 3 months from to day aid it is 
also declared that Defendant as widow of 
Danndar holds a lien by wa> of charge 
on the properties sold until such time 
that she is pail off the above dues. The 
Plaintiff-Appellant will get half the costs 
throughout and the Defendant vill bear 
her own costs.” 

The learned District Judge who passed 
the decree is the Judge who has extended 
the time by his order of the 22nd Septem¬ 
ber 1924 and he is the best person to 
cons'.rue his own decree. He has cons¬ 
trued that decree to mean that there was 
no order passed by him to the effect that 
the suit was to be dismissed in case t he 
deposit was not made within three 
months from the date of the order. That 
he had jurisdiction to extend the time in 
any event on an application for review of 
his judgment is not denied. What is 
contended is that the time could not be 
extended upon the application of the 


Plaintiff without an application for review, 
That raaj be so, mt if the learned Judge 
had jurisdiction to extend the time upon 
an application for review, there is no 
reason why his order should be disturbed 
because he made the order upon an ap¬ 
plication for extension an 1 not upon an 
application for review. In Rameshwar 
Mahton v. Leila Dtvarka Prasad (l), it 
was held by a Division Bench of this 
Court that althoagh a Court has no 
inherent jurisdiction undei S. 151, Civil 
Procedure Code, to do that which is 
prohibited by the Code, but whore a suit 
was dismissed on a preliminary ground 
and the Plaintiff applied under S. 151 to 
the Court to set aside the decree under 
its inherent powers, and the Court granted 
the prayer, and ar application in revision 
was made to the High Court to set aside 
the order, it was held that inasmuch as a 
prayer for review under Or. 47, r. 1, if 
made, could have been granted by the 
Court, the more fact that the Plaintiff, 
instead of applying as he should have 
done, under Or. 47. r. 1, had applied under 
S. 151, was no ground for interference in 
revision. Tho principle laid down is ap¬ 
plicable to the present case. 

The application must, therefore be 
dismissed with costs. 

I p pli cation dismissed. 

([) Ly 2 - P.ifcna 30=3 Pat. 178. 
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Bccknill and Ross, JJ. 

Gaya Singh —Appellant. 

v 

E m pe ro r— 0 pposite P arty. 

Criminal Appeal No. 142 of 1924,'De¬ 
cided cn 26th November 1924. 

* Criminal P C., 422 —Apneal can■ ot be admit¬ 

ted on nround of sentence on'y. 

The practise of admitting appeals only on the 
the question of sentence is incorrect. 4i Cal. 400 
Foil. [P 455,0 1] 

Muhammad Yunus and Reyasat JIus- 
sain—ioi' Appellant. 

Sultan Ahmed — for Opposite Party. 

Facts.—In this appeal, on 28-7-24 
Adami and Macpherson , JJ. made the 
following order. ” This appeal will be 
heard on the question of sentence only. 
Issue notice and send for record.” W hen 
•the matter came before Kulwant Sahay, 
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J., as vacation Judge the question as 
to the legality of the order passed by 
Adami and Macpherson, JJ. was raised. 
The vacation Judge ordered the appeal to 
stand over uutil the re-opening of the 
Court as he thought that the point raised 
should be decided by a regular Bench. 

Bucknill, J. — [His Lordship stated 
facts and proceeded as follows :] — So far 
as my short experience in this Court is 
extended, I must say that it seems always 
to have been the practice in this Court 
ever since I have been upon this Bench 
to admit appeals on the question of sen¬ 
tence only. I myself have passed many 
such orders. As a matter of fact in many 
cases where such orders admitting an ap¬ 
peal on this limited ground have been 
passed, the appeals have been preferred by 
prisoners in jail. Of course, on the 
other hand, many cases in which such 
orders have been passed, are appeals 
which have come before the Bench in the 
ordinary course. Now it is stated at the 
Bar by the learned Counsel who appears 
for the appellant in this case, that, in the 
early days after the establishment of this 
Court, it was the practice to admit appeals 
without limitation. At any rate that 
would seem to have been the practice in 
Allahabad ; but, in the Calcutta High 
Court, there certainly was the practice in 
existence of admitting appeals upon the 
question of sentence only. In 1913, how¬ 
ever, the matter came before the Calcutta 
Hnh Court in a substantive fashion and 
was dealt with very decisively in the case 
of Nafar Sheikh v. Emp' ror (l). In that 
case a man had been convicted of attemp¬ 
ting to commit rape. He was sentenced 
to five years’ rigorous imprisonment. He 
appealed and Harington and Coxe, JJ., 
admitted the appeal only on the ground of 
ohe severity of the sentence. The appeal 
came for hearing before a Bench consisting 
of the Chief Justice (Sir Lawrence Jen¬ 
kins) and Sharfuddin, J. Their attention 
appears to have been called to the admis¬ 
sion of the appeal coupled with a limitation 
of the ground upon which it was admitted, 
and their Lordships then definitely held 
that an appeal could not, having regard to 
the wording of S. 422 of the Criminal Pro¬ 
cedure Code, be properly admitted on a 
limited ground. The appeal was accord¬ 
ingly ordered to be heard without any 
limitation of the grounds,_ Their Lord- 

< 1 ) [1914] 4i Cal. 406—14 Cr, L. J. 485—18 
C. L. J. 582—20 I. C. 741—18 C. W. N. 147.. 
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ships ordered that fresh notice of the ap¬ 
peal should be given to the Crown and 
that the case should in due course come 
before a Bench. 

Now the matter in due course accord¬ 
ingly came up for hearing before Moo- 
kerjee and Beachcrofb, ,JJ. Mookerjee, • J. 
in the course of his judgment writes as 
follows : “The appellant, Nafar Sheikh, 
has been convicted of an offei ce under 
S. 376 read with S. 511 of the Indian 
Penal Code, and sentenced to imprison¬ 
ment for five years. The jury unani¬ 
mously found him guilty, but recommend¬ 
ed a light sentence on the ground that 
he is a young min and has got a young 
wife. The Sessions Judge accepted the 
verdict of the jury, but did not give effect 
tc their recommendation for a light sen¬ 
tence. The appeal to this Court was 
in the first instance admitted b} Haring¬ 
ton and Coxe, JJ., for consideration of 
the sentence only, in view of the repre¬ 
sentation of the jur). The appeal thus 
admitted same to be heard by the Chief 
Justice and Sharfuddin, J., who held that 
in view of the provisions of S, 422 of the 
Criminal Procedure Code, 1898, the ap¬ 
peal could not be admitted ot a limited 
ground, and directed the scope of the order 
of admission to be enlarged. ' As the 
direction thus given was not formally re¬ 
corded, it is desirable to draw attention 
to the terms of Ss. 421 and 422 of 
the Criminal Procedure Code. Sub-S. (l) 
of S. 421 lays down that on receiving the 
petition of appeal accompanied by a copy 
of the judgment or order appealed against- 
or a copy of the heads of the charge irr 
cases tried by a jury, under S. 419 or S. 
420, the appellate Court shall peruse the 
the same and, if it considers that there is- 
no sufficient ground for interfering, it may 
dismiss the appea 1 summarily. S. 422' 
then provides that if the appellate Court 
does not dismiss the appeal summarily, it 
shall cause notice to be given to the 
appellant or his pbader and to such offi¬ 
cer as the local Government may appoint 
in this behalf, of the time and place at 
which such appeal will be heard, and 
shall, on the application of such officer, 
furnish him with a copy of the ground of 
appeal. It is plain that the appeal which 
has thus to be heard is the whole appeal; 
consequently, all the grounds taken in 
the petition of appeal are open for con¬ 
sideration at the final hearing, and the 
appellant 'cannot be restricted to any 
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selected ground out of those specified in 
his petition. A restrictive order for 
admission is clearly not contemplated by 
S. 422 and must be deemed ultra vires. 
This view i9 strjngthened by a considera¬ 
tion of the terms of S. 423. It is worthy 
of note that a similar view has been taken 
by this Court with regard to appeals under 
the Civil Procedure Code [Lakhi Narain 
Seroii ji v. Sri Bam Chandra (2)]. Fresh 
notice of the appeal has been given to 
the Crown and the appeal has been argu 
ed befere us on behalf of the accused and 
the Crown. Beachcroft, J., did not in 
his judgment mention this point, but! 
take it that he must be regarded as hav¬ 
ing acquiesced in Mookerjee, J’s decision. 

I have come to the conclusion that 
their Lordships of the Calcutta High 
Court are correct in their construction of 
the material sections of the Criminal Pro¬ 
cedure Code. The practice of admitting 
appeals only on the question of sentence 
appears to me to be incorrect. No doubt 
it was a course which was very con¬ 
venient; but, I fear, that the provisions of 
the law do not i>ermit the admission of an 
appeal on a limited ground. It ha* been 
suggested, and, indeed, it occurred to me 
that the phraseology of the order: “The 
appeal will be heard on the question of 
sentence only” might possibly he regard¬ 
ed merely as loose and inappropriate; and 
that what was really meant was that 
whilst the appeal was rejected the Court 
intended to express the opinion that the 
question of sentence might he brought 
.before the Court which might revise that 
sentence in the exercise of its revisional 
jurisdiction. This looked as if it might 
have been one way of getting over what 
at first sight appears to he a real diffi¬ 
culty; hut, I do not think, that such a 
direction or such a course is capable of 
being legally adopted by this Court. As 
has been pointed o o by my learned 
brother the severity of a sentence is in 
itself a ground of appeal; and, if the effect 
of the order, ‘the appeal will he heard on 
the question of sentence only’ could be 
loosely construed to mean that the appeal 
was dismissed, but that the sentence 
would be heard in revision. It is obvious 
that when an appeal, in which the ques¬ 
tion of severity of sentence, is one of its 
grounds, has been rejected, the matter 
could not come before the Court again in 

(2) [1911] 15 C. w. N. 921=11 I. C, 21 /= 
14 C. L. J. 146. 


its revisional jurisdiction. The practical 
difficulty which no doubt animated the 
Court in issuing orders admitting appeals 
on limited grounds was to avoid the pos¬ 
sibility of a lengthy dissertation upon the 
facts when an appeal came to be heard; 
facts upon which the Court, at the ap¬ 
plication for admission, had in effect al¬ 
ready arrived at a conclusion. This fear, 
although perhaps it may in some cases be 
real enough, will, I think in practice, he 
found not to be so formidable as it at first 
sight appears. At any rate, following the 
decision of the Calcutta High Court to 
which I have already made reference, I 
have come to the conclusion that the 
practice of admitting appeals on limited 
grounds should in this Court cease. The 
appeals, if they are to he admitted at all, 
must he admitted in accordance with pro¬ 
visions of the appropriate sections of the 
Criminal Procedure Code. They cannot 
he admitted on the ground of sentence 
only however convenient and practical 
that course, which has hitherto been 
adopted, may appear. In this particular 
case the appeal having been admitted on 
this limited ground, the Crown has had no 
notice with regard to the facts of the case. 
There must therefore, as was done in the 
case in the Calcutta High Court to which 
I have r< ferred, he fresh notice to the 
Crown. After fresh notice has been given 
to the Crown, the appeal will come up 
for hearing in the ordinary course. 

Ross, J. —I agree. 
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Dawson Miller, C. J. and Mullick, J.. 

Radhakishun Chamaria —Petitioner. 

v. 

Zalim Singh— -Opposite Party. 

Civil Rev. No. 264 of 1924, Decided on 
14th November 1924, against an order 
passed by the Sub. J., Patna, D/- 2nd 
May 1924. 

Civil P. C., 0. 34, Rr. 2 and 4 —Judgment not 
giving special direction for payment of interest 
between institution of suit to decree—Decree grant¬ 
ing such interest is correct—Judgment granting 
interest from deci ee to payment—Decree granting 
such inteiest beyond expiry of period of grac e and 
up to actual payment is correct. 

In a suit on mortgage tne plaintiff in kia 
plaint claimed that an account be prepared of 
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the principal amount and interest due unde- 
the mortgage bond and that a mortgage decree be 

passed for Rs.besides costs and future 

interest till the day of realization at the rate of 
interest entered in the boud. The material part 
of the judgment in which the plaintiff's suit was 
decreed was as follows :— 

“ Hence it is ordered that the suit be decreed 

with costs.As the interest has swel'ed 

to an abnor ual a ncunt I do not allow future 
interest at the bond rate. IuterestatG p_»r cent 
per ansu n fro n this date till the date of pay¬ 
ment.” The preliminary decree and the final 
decree which were prepared in accordance with 
the iulg nent allowed interest at the bond rate 
from the institution of the suit to tne date of the 
d >cr : ■ ancl interest at •»% from the d ‘cr.-e t > the 

actual realisation of the monev bv the decree- 

* % 

hold u*. 


Ifd-J : that with regard to the iut r -st between 
the date of institution of the suit and the date of 
tne decree, the plaintiff having succeeded in the 
suit was o rut led to interest at the bond rate 
an!, the decree in su-h hrcu instances was 
properly drawn up allowing such interest even 
without any spe ial or ler to that effect in the 
ju Ig nent a id also that the decree was properly 
drawn up in allowing inter i st at o j not only up 
to the expiry of the days of grace but also subse¬ 
quently up to the date of th > a.-ti.al r alisation 
of th • uoncy by the deer e-holder, (The old law 
and th > present law on the subject discussed and 
co npared.) 


/ T. Jm t m, ?'[. Prasad an cl D. ('. 

Varvm- for Petitioner. 

Ah (Sinha fur Opposite Party. 


Dawson Miller, C. J. — This is an 
application in revision asking to set aside 
an order of the Subordinate -Judge of 
Patna dated the 2nd May 1024. Phe 
petitioner is the decree-holder in a mort¬ 
gage suit. The opposite party, /Salim 
Singh, is one of five defendants in the 
suit who represent the original mortgagor. 
They did not defend the suit and judg¬ 
ment was pronounced against them ex 
pirie. There were two other defendants 
who were interested in part of the mort¬ 
gaged property and who appeared and 
claimed certain priorities with respect to 
that property. Having failed in their 
defence as to one of the properties they 
appealed to the High Court where they 
were successful. The decree with regard 
to . that portion of the property was 
accordingly modi lied but in other respects 
it was affirmed. The amount found due 
under the preliminary decree not having 
been paid within the period of grace 
allowed, the final decree was passed on 
the 14th September 1921 and the mort¬ 
gaged property was ordered to he sold. 
When the petitioner proceeded to obtain 
execution of his decree the opposite party 


applied to the Subordinate Judge for 
amendment of both ‘the preliminary and 
final decrees partly on. the ground of 
clerical or arithmetical mistakes in the 
decrees and partly on the ground that the 
decrees did not carry out the directions 
in the judgment. Three points were 
taken before the Subordinate Judge, (1) 
that owing to a miscalculation in the 
schedule to the plaint an excessive amount 
of interest had been claimed and that this 
mistake had been reproduced in the decree 
with the result that the total balance 
claimed as due for principal aod interest 
j\t the date of the suit was mo^e than the 
plaintiff was entitled to, (2) that interest 
pend ante hte had been awarded by judg¬ 
ment, and, (3) that interest at 6 per cent 
upon the amount found due had been 
awarded by the decree from the expiry of 
the days of gr ice until realisation whereas 
on the true construction of the judgment 
no such interest had been allowed. 

With regard to the first point it is 
admitted by Mr. Hasan Imam on behalf 
of the petitioner that an arithmetical 
mistake has crept into the preliminary 
decree but has pointed out that although 
in the item in question one year’s interest 
has been calculated in excess of that due, 
in the next item one year’s interest too 
little lias been calculated and that there 
are other slight mistakes elsewhere. In 
these circumstances the parties have 
agreed that the decree shall he amended 
by making a proper calculation which has 
been done. In the result it is agreed that 
the balance due to the plaintiff for princi¬ 
pal and. interest at the date of the institu-" 
tion of the suit is Rs. 12,603-8-5 instead 
of Rs. 14,451 ns stated in the plaint and 
in the decree. The costs will also be 
reduced proportionately. 

With regard to the second and third 
points it becomes necessary to consider 
what directions were given in the judg¬ 
ment and whether the decrees as drawn 
up properly represent the effect of the 
judgment pronounced. First it is neces¬ 
sary to bear in mind that the plaintiff in 
his plaint claimed that an account be 
prepared of the principal amount and 
interest due under the mortgage bond and 
that a mortgage decree he passed for 
Rs. 14,451, besides costs and future in¬ 
terest till the day of realisation at the 
rate of interest entered in tlie bond. The 
material part of the judgment in which 





I 





Radhakishun v. Zalim Singh 


1925 

the plaintiff’s suit was decreed is as 
follows:— 

“ Hence it is ordered that the suit be 
decreed with costs. There will be an 
ex parte decree against the absent defen¬ 
dants. Defendants to pay up the decretal 
amount within six months. In default 
the mortgaged property will be sold subject 
to the incumbrance mentioned above. As 
the interest has swelled to an-vibnormal 
amount I do Dot allow future interest at 
the bond rate. Interest at 6 per cent, 
per annum from this date till the date of 
payment.” The preliminary decree as 
drawn up in pursuance of that judgment 
was, in so far as it is material, as fol¬ 
lows :— 

“It is ordered and decreed that the 
suit be decreed with costs and that ex 
parte decree be passed as against the 
absent defendants, that the absent defend¬ 
ants should pay the decretal amount 
within six months and that incase of non¬ 
payment the mortgaged properties entered 
in Sch. 2 be sold at auction and as the 
interest has accumul ited to a very great 
amount so future interest has not been 
awarded at the rate entered in the bond. 
Future interest may be calculate 1 from 
this day to the date of realisation at the 
rate of 6 per cent, per annum, and as per 
bond Its. 3,167 may be awarded to the 
plaintiff as pendente Lite interest and t oat 
the sum of Its. 1,217-2-6 be paid by the 
defendants to the plaintiff on accmnt of 
the costs of this suit with interest thereon 
at the rate of 6 per cent, per annum from 
the date to the date of realisation.” The 
pendente lite interest mentioned in the 
decree is interest at the bond rate from 
the institution of the suit to the date of 
the decree. The final decree passed in 
September 1921, after reciting that the 
decretal amount has not been paid within 
the period of grace and ordering the mort¬ 
gaged properties to be sold and the money 
brought into Court, further orders “that 

the plaintiff do get Rs. 19,165-2-6 payable 

under the said preliminary decree with 
Rs. 25-7-3 as costs in this case as detailed 
below ind also interest up to the dat^of 
Tealisation at the rate of 6 per cent, nren- 
tioned in the aforesaid decree and the 
costs including costs of this application be 
given to the plaintiff.” It was contended 
that interest at the bond rate between the 
date of the institution of the suit and the 
date of the decree ought not to have been 
allowed in the decree as there was no 
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specific direction in the judgment that any 
interest for that period should he awarded 
It was further contended »hat although 
the judgment allowed interest at 6 per 
cent.per annum from the date thereof until 
the date of payment this must be taken to 
mean interest only uo to the date ordered 
for payment, that is up to the expiry of 
days of grace, and that the prelim inary 
decree and the final decree were both in- 
aocurtte in allowing interest at 6 per cent, 
from the date ordered for payment up to 
the date of actual realisation. The learn¬ 
ed Subordinate Judge considered that his 
predecessor by whom the judgment had 
been delivered had not allowed any'in- 
terest pendente lite and that this ought 
not to have been awarded in the decree. 
He also considered that tli9 learned Judge 
in using the words ‘date of payment” 
meant not date of realisation but tlie date 
fixed for payment that is when the days 
of grace expired, and ordered the decrees 
to he amended accordingly. He relied 
upon the case of Tihait Krishna Prasad v. 
Hare idra Mohan Kmidit (l) for the pro¬ 
position that such words as “date of pay¬ 
ment” or” date of realisation” used in a 
preliminary decree in a mortgage suit as 
the termination of the period for which 
interest is awarded must mean the date 
ordered for payment. The learned Judge 
does not appear, however, to have consi¬ 
dered how this restricted meaning came to 
be applied to such expressions in a pre¬ 
liminary decree in a mortgage suit nor 
does he appear to have considered the 
effect of the provisions of order 31 of the 
Civil Procedure Code which superseded 
the provisions of Ss. 86 to 90 of the Trans¬ 
fer of Property Act and which laid down 
rules to he followed by the Court in 
drawing up mortgage decrees. According 
to the law in force when these sections of 
the Transfer of Property Act were appli¬ 
cable it was provided with regard to 
mortgage suits that in a suit for sale if 
the plaintiff succeeds the Court shall piss 
a decree to the effect mentionod in the 
first and second paragraphs of S. 86 and 
also ordering that in default of fcte de¬ 
fendant paying as therein mentioned the 
mortgaged property or a sufficient part 
thereof should be sold and applied in pay¬ 
ment of the amount found due. Now S. 
86 shows the nature of the decree which 
the Court shall pass if the plaintiff 
s ucceeds and pr ovides that such decree 
(1) [1920] 5 Pat. L. T. 59S—58 I. G. 223. * 
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shall order that an account he taken of 
what will he due to the plaintiff for prin¬ 
cipal and interest on the mortgage and for 
his costs of the suit if any, awarded to 
him on the day fixed for payment or 
declaring the amount so due at the date 
of such decree and nothing is said about 
any future interest after the period of 
grace has expired. The Oouri may have 
had discretion in awarding interest after 
the expiry of the days of grace hut it is 
clear from the section that unless a special 
order was made to that effect in the judg¬ 
ment such interest could not be awarded 
by the decree. Order 34 of the Code of Civil 
Procedure rules 2 and 4 show nature of 
the. preliminary decree which must now 
be passed. Under those ruh s where in a 
suit for sale the plaintiff succeeds the 
Court shall pass a decree either ordering 
an account to he taken of what will be 
due to the plaintiff for principal and in¬ 
terest on the mortgage a ad for his costs, 
if any, awarded to him up to the expiry of 
the days of grace or must pass a decree 
declaring the amount so due and further 
the decree must direct that in default of 
payment within the period of grace the 
mortgaged property he sold and the pro¬ 
ceeds after defraying expenses of the sale 
applied in payment of what is declared 
due to the plaintiff as aforesaid together 
with subsequent costs. The reason why 
the Courts held under the old law that 
directions in the preliminary decree 
awarding interest up to the date of reali¬ 
sation or the date of payment must he 
taken to mean upon the day fixed for 
payment was because the sections of the 
Transfer of Property Act directed that the 
decree should award interest only upto 
that date. Under the present law, how¬ 
ever, Order 34 Rules 2 and 4 provide that 
the decree shall direct not oniy payment 
of the principal and interest on the mort¬ 
gage up to the expiry of the days of grace 
but also payment of subsequent interest, 
that is to say interest up to the date 
when the property is sold and the claim 
realised. In the present case the judg¬ 
ment ordered that the suit he decreed 
with costs and had it ended there that 
would, in my opinion have been sufficient 
to enable a decree to be drawn up award¬ 
ing the plaintiff the amount found due 
for principal and interest at the bond rate 
upto the expiry of the days of grace. 
With regard to future interest after that 
date the matter lies in the discretion 


of the . Court although it is usu 
to allow interest until actual realisation 
at 6 per cent, but in the absence of 
any express direction such interest 
would not be entered in the decree. In 
the present instance the learned Judge; 
exercising his discretion refused by hi$F 
judgment to allow interest at the bond 
rate between the date of his decree and 
tue expiry of the days of grace and ordered- 
interest only at 6 per cent, per annum from 
the date of his decree till the date of pay¬ 
ment. He was clearly entitled under the- 
rules to order interest at 6 per cent, from 
the expiry of the days of grace until actual 
payment and in using the expression “ day 
of payment” I have no doubt that he 
meant what lie said and intended that 
interest should run at G per cent, until the 
date of actual payment and not merely, ae 
would he presumed under the old law, up 
to the day fixed for payment. With 
regard to the interest which has been 
referred to as interest- pendente life that- 
is between the date of institution of the- 
suit and the date of the decree, the plain¬ 
tiff having succeeded in the suit wag- 
entitled to interest at the rate and, in my 
opinion, the decree in such circumstances 
was properly drawn up allowing such 
interest even without any special order to 
that effect in the judgment. It may oven 
he doubted whether under the rules as 
they now stand the learned Judge was 
entitled to reduce the rate of interest 
between the date of the decree and the 
exj iry of the days of grace from the rate- 
stipulated in the bond to six per cent, as 
he did, hut as no question was raised about 
this on behalf of the plaintiff either by 
appeal or otherwise the matter is not one- 
wit h which we are concerned. In my 
opinion except as to the first point which 
has now been agreed between the parties 
the learned Judge was wrong in amending 
the decree. 

The question was raised whether we- 
were entitled under our powers of revision 
or otherwise to interfere with the order of 
the learned Subordinate Judre. The lear¬ 
ned Judge in acting as he did purported to 
ac^ under Ss. 151 to 153 cf the Civil 
Procedure Code. If he was entitled 
under those sections to set the matter 
wrong it seems to me that we are equally 
entitled under the same sections to set it 
right. The order of the learned Judge will 
be set aside and the decrees as originally 
drawn will be restored subject to the 
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correction of the mistakes in calculation 
of the amount due at the date of the 
institution of the suit. The petitioner is 
entitled to his costs here and before the 
Subordinate Judge. 

Mullick J.— I agree. It is now settled 
that in a mortgage suit the plaintiff is 
entitled to interest at the bond rate from 
the date of the suit till the date fixed for 
payment unless the Court for any special 
reason thinks tit to reduce the interest 
during this period. It is also settled that 
on default the decree-holder is entitled to 
the Court rate of interest from the date 
fixed for payment till^ the date of actual 
realisation. In the present case we are 
bound, if possible, to construe the judg¬ 
ment of the 20th April 1916 on the 

assumption that the Court intended to 
comply with the law, and, therefore, I 
think it would he right to hold that the 
expression “ future interest” in the judg¬ 
ment means interest from the date of the 
decree and that the words “ date of pay¬ 
ment” meaifl the date of actual realisation. 

With regard to interest between the 
•late of the suit and the date of the judg¬ 
ment, it is true that there is no express 
order ; but I think the order is implied in 
the opening words of the judgment which 
are “ hence it is ordeied that the suit} he 
decreed with costs”. This means that the 
suit as laid in the plaint is decreed with 
costs. If the judgment had ended there, 
the plaintiff would have been entitled to 
charge interest and compound interest till 
the date of actual realisation ; hut the 
judgment proceeds to restrict the claim in 
regaid to interest by the subsequent 
directions which have been noti ;ed aoove. 
Whether the Court was right in reducing 
the interest from the date of the judgment 
till the date fixed for payment is a point 
which has not been argued before us. All 
that wo are called upon to decide is whe¬ 
ther the Court intended to give interest 
pendente Ute at the bond rate, and I think 
the answer is in the affirmative. The final 
decree therefore allowing interest at the 
bond rate up to the date of the judgment 
and at 6 per cent, from the date of the 
judgment till the date fixed for payment 
is in full conformity with the judgment. 
Similarly with regard to interest at 6 per 
cent, from the date fixed for payment till 
the date of actual realisation, tltere is no 
variance between the judgment and the 
d ecree. 
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Jwala Prasad and Kulwant 

Sahay, JJ. 

Sheo Sahay —Judgment-debtor — Appel¬ 
lant. 

v. 

Jamuna Prasad Singh— Decree-holder 
—Respondent. 

Appeal No. 91 of 1924, Decided on 12th 
November 1924, from Appellate order of 
the Addl. District Judge, Patna, D/-30th 
April, 1924. 

Limitation Act, Art. 182— Objection filed by 
judgment-debtor — Examination of vjitness by 
decree-holder is step-in-aid. 

The decree-holders examined a certain witness 
in order to resist an objection filed by the judg¬ 
ment-debtor to the execution of the decree. 

Held: that the action on behalf of the decree- 
holders was a step-iu-aid of execution as contem¬ 
plated by Art. 182. 21 Cal. W. N. 868 ; 22 Cal. 
W. N. 1027, and 2 Pat. L. J. 5 Foil. [P. 459, C. 2.] 

Noresh Chandra Sinha and Nitai 
Chandra Ghosh—lor Appellant. 

Shioanandan Rai —for Respondent. 

Judgment :—The only point raised in 
this appeal relates to limitation. It is 
said tha; the application of the decree- 
holder made on the 12th of May, 1923 is 
barrod by limitation, the last execution 
being of 9th August, 1919. On behalf of 
the decree-holders it is urged that their 
application for execution is not barred, 
inasmuch as they had taken proper steps 
to further the execution of their decree on 
the loth May, 1920. The Cou:t below 
has accepted the contention of the decree- 
holders and has allowed the execution to 
proceed. The view taken by the Court 
below seems to be correct, On.the loth 
May, 1920 the decree-holders examined a 
certain witness in order to resist an 
objection filed by the judgment-debtor to 
the execution of the decree. That action 
on behalf of the decree-holders is certainly 
a 9tep-in-aid of execution as contemplated 
by Art. 182, Sch. I, of the Limitation Act. 
This view is supported by various autho¬ 
rities : L vide Kedar Nath Dey Roy v. 1 
Lakhi Kanta Dey (l), Brojendra Kishore 
Roy Chowdhury v. DU Mahmud Sarkar 
(2), Surajmal v. Sarjoog Prasad Singh (3), 
and the unreported decision of this Court 

(1) [1917] 21 C. W. N. 868 = 10 I. C. 1005=26 
C. L. J. 115 

(2) [1918] 22 C. W. N. 1027=44 I. C. 604. 

(3) [1917] 2 Pat. L. J. 5 = 3 Pat. L. W. 202=38 

I. C. 540=11917) P. H. C. C. 54. 


Petition allowed. 
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in Rai Bahadur Kashi Nath Singh v. 
Syed Kabiruddin (4) ]. The latter case 
was cited by Mr. Noresh Ohandra Sinha 
on behalf of the judgment-debtor appel¬ 
lant. The learned Chief Justice, however, 
held that an application need not be in 
writing and that a verbal application is 
sufficient to extend the period for execu¬ 
tion of the decree provided it is a definite 
application in order to oppose an applica¬ 
tion of the judgment-debtor to set aside 
the execution proceedings. There can 
hardly be any doubt that the decree- 
holders are eititled to regard any step 
taken by them to remove the obstacle 
thrown by the judgment-debtor in their 
way to the realization of their decree as a 
step-in-aid of execution. 

The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed. 


{4) M. A. 281 of 1923, 

\ 

# 
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Das and Adami, JJ. 

Chakradhar Jha and others — Defend¬ 
ants—Appellants. 



Shabkant Misra and others —Plaintiffs 
—Respondents. , 

Appeal from Appellate Decree No. 257 
of 1922, Decided on 17th February 1925, 
against a decision of the Dt. J., Darbhanga, 
Dl - 10th December 1921. 


* Hindu Law — Stridhan — Widow entering 
wpon property as widow ami hoi ding adverse 1 y that 
property—the acquisition is not stridhan. 

A Hindu widow is not a tenant for life but 
has a widow’s estate in her deceased husband’s 
estate and il possessing as a widow she pos¬ 
sesses adversely to any one as to certain parcels, 
she does not acquire the parcels as stridhan but 
he makes them gO'.d to her husband’s estate. 
1924 P. C. 121 Foil. [P. 4G0, C. 2] 


L. K. Jha —for Appellants. 

S . Z. Mitter —for Respondents. 

Adami, J. —The Plaintiff in this case 
sought for a declaration of his title to a 
l/6th share of certain properties and for 
joint possession of the same on the ground 
that the said properties were stridhan pro¬ 
perties of his maternal grand-mother. 
His case was that his maternal grand 
mother had acquired these properties 
under a deed of sale. The lower appellate 


Court found that the kobala relied upon 
by the Plaintiff was not a genuine docu¬ 
ment, but found however that the maternal 
grand mother had been in possession of 
the properties for more than" twelve years 
and that that possession had been adverse 
to her step-son.- The learned District 
Judge held that this being so, the proper¬ 
ties acquired by adverse possession became 
the stridhan of the Plaintiff’s maternal 
grand mother and therefore descended to 
the Plaintiff. The Plaintiff’s suit was 
therefore decreed. 

The only question which arises in this 
appeal is whether the finding of the lower 
appellate Court that the property in this 
case was the stridhan of the maternal 
grand-mother is correct. Mr. Jha^ has 
relied on the case of Musammat Lajwanti 
v. Safa Ghand (l) decided by their Lord- 
ships of the Privy Council. There it was 
held that a Hindu widow is not a tenant 
for life but has a widow’s estate in her 
deceased husband’s estate, and that if 
possessing as a widow she possesses ad¬ 
versely to any one, as to certain parcels, 
she does not acquire the parcels as stridhan 
but she makes them good to her husband’s 
estate. That decision seems to conclude 
the present case. But Mr. Mitter on be¬ 
half of the Respondents argues that the 
case I have just cited relates only to a 
case in which the widow -takes possession 
as a widow and holds adversely. He argues 
that in the present case the husband’s 
step-son was alive and therefore the 
maternal grand-mother had no widow’s 
estate hut was only entitled to her main¬ 
tenance and that if a woman is in posses¬ 
sion of property not as a widow but other¬ 
wise and obtains a title by adverse posses¬ 
sion, that property will not he taken to 
form part of her husband’s estate, hut will 
become her stridhan . In the present case, 
however, it is clear from the judgment of 
the lower Court that the maternal grand¬ 
mother did enter upon the property in suit 
as the widow of her husband, for we find 
that she approached the landlord and had 
her name substituted for her husband’s 
name in his sherista after the death of the 
husband. This proves to our satisfaction 
that the maternal grand-mother did as a 
matter of fact take possession of the land 

(1) 1924 P.C.~ 121=5 Lab. 192=51 I.A. 171= 

22 A.L.J. 804=34 M.L.T. 87 = 5 L.R.P.C. 

94=20 M.L.W. 10=28 C.W.N. 960=6 P.L. 

T. 1 =(1924) M.W N. 442 = 2 Pat. L.R. 245 

=26 Bom. L.R. 1117=47 M.L.J. 935 (P. 

C.) 
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as widow of her husband and that being 
so, it is clear that the decision of their 
Lordships of the Privy Council to which I 
have referred above must hold good and 
the property cannot he held to be .stridhan 
of the maternal grand-mother. 

This appeal must therefore succeed and 
the decrees of the lower Courts «must be 
set aside and the suit be dismissed with 
costs in all the Courts. 

Das, J* —I agree. 

Appeal allowed . 
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Kulwant Sahay, J. 

Suraj Narain Misser and others— -Peti¬ 
tioners. 

v. 

Hardiuar Singh and others — Opposite 

Party. 

Civil Rev. No. 2 of 1925, Docided on 
17th March 1925, against an order of the 
Dt. J., Monghyr, D/- 31st October, 1924. 

(a) Civil P. C., S. 115 — New point involving 
question of fact and larv cann t be raised. 

A new point raisin" questions loth of law as 
well as of fact cannot be entertained fcr the first 
time in an application in rovision. [P. 401, C. 2] 

(b) Civil P.C., O. 21, B. DO —Purchaser of part 
of non-transfer ah'e occupancy can apply. 

A purchaser of a part of a non-transferable 
occupancy holding has an inteiest in the holding 
sufficient to entitle him to apnly after an execu¬ 
tion sale, to have the sale of the holding set 
aside. 2 Pat. L.J. 457 ftist. 42 Cal. 172 Foil. 

[P. 402, C. 1] 

(c) Civil P. C., 0. 21, B. DO— Matcr ; al irregu¬ 
larity in sale proclamation — Inadequate price 
realised—Betting aside of sale was held to le right. 

• 

Where there was collusion between the judg¬ 
ment-debtors and the decree-holders ; there had 
been material irregularity in the sale proclama¬ 
tion ; the value of the property as stated in the 
sale proclamation was grossly inadequate and 
the price fetched at the sale was also inadequate, 

Held ; that the setting aside of the sale wa3 
right. • [P. 402, C. 1] 

Abani Bhusan Muker] ee and B. C. Deg 
—for Petitioners. 

N. N. Sinha and B. P. Sinha —for Op¬ 
posite Party. 

Judgment.— The petitioners obtained 
a rent decree and in execution, thereof 
proceeded to sell the holding. The sale 
took place cm the 25th of October, 1922 
and the petitioners themselves were the 
purchasers. On the 30th October, 1922 


an application was made by the opposite 
party for setting aside the sale under the 
provisions of Order 21, rule 90 of the Code 
of Civil Procedure. The opposite-party 
are the purchasers of a portion of the 
holding from the original tenant by a 
private sale. 

The Munsiff before whom the applica¬ 
tion was made dismissed the application 
for setting aside the sale. On appeal the 
learned District Judge has allowed the 
application and has set aside the. sale. 
Against this order of the learned District 
Judge on appeal the petitioners have come 

up in revision to this Court. 

The first point taken by the learned 

Vakil for the petitioners is tha 1 , the appli¬ 
cation under Order 21 rule 90 of the Code 
of Civil Procedure was not maintainable 
at the instance of the opposite-party inas¬ 
much as they were the purchasers of a 
portion of a non-transferable occupancy 
holding and, therefore, they were not per¬ 
sons whose interests were affected by the 
sale. This question does not appear to 
have been raised either in the trial Court 
or in the Court of appeal below. There 
is no allegation in the application for revi¬ 
sion filed in this Court to the effect that 
the-holding was a non-transferable occu¬ 
pancy holding and it is too late for the 
petitioners to raise this point for the first 
time in revision in this Court. It raises 
questions not only of law, but also of fact 
and, as the question was not raised in the 
court below, it can rot be entertained for 
the first time in the present application in 
revision. Reliance had been placed by 
the Earned Vakil for the petitioners 
on the decision of the Special Bench in 
Mahadeo Lad v. Langat Singh (l), but 
that was a case which depended on the 
construction of S. 170 Clause (3) of the 
Bengal Terytncy Act and not on the con¬ 
struction of the provisions of order 21, 
rule 90 of the Civil Procedure Code. The 
learned Chief Justice in the course of his 
judgment in that case at page 459 observed 
as follows :— 

“ Both sides have in this case admitted 
the correctness of the propositions laid 
down by the Full Bench in Dayarnoyi v. 
Ananda Mohan Roy Chowdhry (2) and it 
may be conceded that as held in that case 
a purchaser without the landlord’s consent 

(1) [1917] 2 Pat, L.J. 457=1 Pat. L.W. 504 = 

40 I.C. 257=(1917) P.H.C.C. 169 iF.B.) 

(2) [1914] 42 Cal. 172=18 C.W.N. 971=27 I. 0. 

01=20 C.L.J. 52 (F.B.) 
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of a park of a non-transferable occupancy 
holding has an interest in the holding 
sufficient to entitle him to apply after an 
execution sale, as a representative of the 
raiyat , to have the sale of the holding set 
aside on the ground of fraud, but the 
question which we have to decide is 
whether such a person has an interest in 
the holding ' voidable on the sale ’ within 
the meaning of S. 170 of the Act.” 

The decision of the Special Bench, 
therefore cannot be of any help to the 
petitioners in the present case. 

The next point taken is that it being 
found by the learned District * Judge in 
concurrence with the trial Court that the 
saie proclamation was duly served and 
that the processes were not suppressed, 
the mere finding that the price fetched at 
the sale was inadequate was not sufficient 
in law to entitle the learned Judge to sot 
aside the sale. Now the learned Judge 
has found that there was collusion bet¬ 
ween the judgment-debtors and the decree- 

holders. that there had been material 
1 % 

irregularity in the sale proclamation, that 
the value of the property as stated in the 
sale proclamation was grossly inadequate, 
and that the price fetched at the sale was 
also inadequate. On those findings the 
learned District Judge was perfectly com¬ 
petent to set aside the sale. There is no 
question of want of jurisdiction involved 
in the present case ; and this application 
must be dismissed with costs. Hearing 
fee two gold mohurs. 

Rule discharged. 
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Mcjllick and Kulwant Sahay, JJ. 

Mt. Ramdulari Kuer and others —De" 
fend ants—Appellants. 

v. 

Upcndra Nath Basu —Plaintiff—Res¬ 
pondent. 

Second Appeals Nos. 615 and 677 of 
1922, Decided on 25th February, 1925. 

T. P. Act, S. 52 —Suit terminating in co i- 
sent clcnree—Plaintiff paying money to defendant 
to obtain his consent to thi compromise—Execution 
sale, pending suit —S. 53 app'ies. 

The doctrine oi lis pendens will apply to a pur¬ 
chase during the pendency of a suit which termi- 
nates in a consent deoree, 17 C. W. N. 413 Foil. 

[P 404, C 2] 

The fact that payment was made by plaintiff 
to the defendant‘in order to obtain the consent 


decree will not affect the doctrine of lis pendens, 
14 C. W. N, 322 Foil. The doctrine of lis pendens 
applies to an execution sale. [P 464, 0 2] 

S. Sultan Ahmad , N. K. Prasad II, 
Ali Imam,. G. S, Prasad and N . G . 
Ghosh —for Appellants. 

S. M. Mullick, Siva Narayan Bose, 
S. M. Mulliok and S. N. Bose —for Res¬ 
pondent. 

Kulwant Sahay, J.—The3o appeals 
arise out of a suit brought by the plain¬ 
tiff-respondent for declaration of his title 
to and recovery of possession of four 
annas share in the eight annas punvari 
takhta of mouza Garua. Both the Courts 
below have decreed the suit. Appeal 
No. 615 is by the defendant No. 2, and 
appeal No. 677 by the defendant No. 1. 

The facts giving rise to the suit are 
shortly these : — 

Mouza Garua in Mahal Rampur Mafi, 
Touzi No. 6753, in the District of Gaya 
is divided into two takhtas of eight annas 
each known as the pnrwari takhta and 
the pachhian takhta. Four annas out 
of the eight annas pxclihiari takhta 
belonged to the plaintiff and the father 
of the defendant No. 4. The remaining 
four annas was wakf property. Defend¬ 
ant No. 3 Rcyaz Ali Khan was the owner 
of the entire pnrwari takhta. He, how¬ 
ever sold one anna share to a third person 
and ho had seven annas of the purwari 
takhta left to him. The four annas share 
belonging to the plaintiff and to the father 
of the defendant No. 4 in the pachhiari 
takhta was held in lease by the d9fend- 
ant No 3. In 1915 a rent suit was 
brought by the plaintiff and the father 
of the defendant No. 4 against the defend¬ 
ant No. 3, and a decree was passed 
against the defendant No. 3 on the 23rd 
November 1905. In execution of this 
decree the defendant No. 3’s four annas 
share in the purwari takhta was attached 
on the 5th of June 1907 and it was sold 
in execution on the 19th September 1907 
and was purchased by the plaintiff and 
the father of the defendant No. 4. The 
sale was confirmed on the 26th November 
1907 and a sale certificate was. granted 
and delivery of possession was formally 
given io the auction purchasers on the 
12th June 1903. It is alleged by the 
plaintiff that he and the father of the 
defendant No. 4 applied for mutation of 
their names by right of the purchase in 
the execution sale ; but they discovered 
that in the Collector’s register the name 
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of the original defendant No. 2 Rai Bin- 
deswari Prasad stood recorded by right 
of purchase under a deed of sale dated the 
16th November 1907 executed by the 
defendant No. 3 in favour of Rai Binde- 
shvari Prasad. The application for re¬ 
gistration of name was accordingly with¬ 
drawn. The father of the defendant 
No. 4 sold his interest to the plaintiff on 
the 15th of October 1908, and the plain¬ 
tiff as the owner of the entire four annas 
share purchased at the auction sale on 
. the 19th of September 1907 brought the 
present suit for • declaration of his title 
and for recovery of possession. 

The suit was contested by the defend¬ 
ant No. 1 and the defendant No. 2. The 
original defendant No. 2 Rai Bende- 
swari Prasad died after filing a written 
statement and his widow Mb. Ramdulari 
Kuer was substituted in his place and is 
now the defendant No. 2. The defendant 
No. 1 is a purchaser from the defendant 
No. 2 under a deed of sale dated the 20th 
Baisakh 1323 (May 1916). Their de¬ 
fence was that the property originally 
belonged to one Jaikaran Lai who was 
the maternal grandfather of Rai Bindes- 
wari Prasad. Jaikaran Lai died leaving 
a widow, Jasoda Kuer, and on her death 
the property passed to her daughter, Mt. 
Lochan Kuer, who was the mother of 
Rai Bindeswari Prasad. Mt. Loachan 
Kuer sold the property to one Mt. Peyari 
and she in her turn sold it to the defend¬ 
ant No. 3. 

The case of the defendants Nos. 1 and 2 
•was that the sale by Mt. Lochan Kuer 
was without any legal necessity and all 
that passed by the conveyance executed 
by Mt. Lochan Kuer was only her life- 
interest. Mb. Lochan Kuer died on the 
5th of May 1906 and, on the 5th of May 
1907, Rai Bindeswari Prasad instituted 
a suit (No. 69 of 1907) against the de¬ 
fendant N 3. 3 for possession of the pro¬ 
perty on the allegation that the sale by 
Lochan Kuer was inoperative after her 
death. This suit was compromised and a 
compromise decree was passed in favour 
of Rai Bindeswari Prasad on the 13th 
of December 1907. It is contended on 
behalf of the contesting defendants that 
the purchase of the plaintiff in execution 
sale on the 19th September 1907 was 
during the active prosecution of the suit 
brought by Rai Bindeswari Prasad which 
was a contentious suit and that the doct¬ 
rine of Lis Pendens applied to the plain- 
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tiff’s purchase. It was further contended 
that the sale by Mt. Lochan Kuer was 
without any legal necessity and was not 
binding on the reversioner Rai Binde¬ 
swari Prasad after the death of Lochan 
Kuer. It was further alleged that 
the deed of sale dated the 16th 
of November 1907 mentioned by the 
plaintiff in his plaint as having been 
executed by the defendant No. 3 in 
favour of Rai Bindeswari was not execut¬ 
ed with the knowledge or permission of 
Rai Bindewari and, that he did not ac¬ 
quire the property under that deed of sale 
but under the compromise decree passed 
on the 13th December 1907. 

Both the Courts below have held that 
the suit No. 69 of 1907 instituted by Rai 
Bindeswari was a collusive suit and the 
compromise decree was also a collusive 
decree and, that, therefore, the doctrine of 
Lis Pendens did not apply to the plain¬ 
tiff's purchase. They further held that 
the deed of sale of the 16th of November 
1907 was executed with the knowledge 
and consent of Rai Bindeswari Prasad 
and that having regard to the fact that 
the interest of defendant No. 3 had already 
been sold in the execution of the plaintiff's 
decree on the 19th September 1907 no 
interest passed to the defendant No. 2 
under that deed of sale. 

The important question for decision in 
the present appeals is as to whether the 
purchase of the plaintiff at the auction sale 
held on 19th September 1907 is affected by 
the doctrine of Lis Pendens. This would 
depend on a finding as to whether the 
suit No. 69 of 1907 brought by Rai Bindes¬ 
wari Prasad against the defendant No. 3 
was a bona f ide and contentious suit or 
whether it was a collusive suit. The 
learned District Judge a3 well as the 
learned Subordinate Judge have held fc-6 at 
this suit was a collusive suit. This finding 
is based on mere suspicion. The dates of 
the various transactions are set out in the 
judgment of the learned District Judge 
and, from the fact that the suit of Rai 
Bindeswari was brought in May 1907, with¬ 
in a month of the date on which the plain¬ 
tiff had filed his application for execution 
namely the 11th of April 1907, and that 
Rai Bindeswari entered into an agreement 
of sale with defendant No. 3 while his 
suit was still pending and after attach¬ 
ment of the property in the execution of 
the plaintiff s decree and, in fact after the 
auction sale thereof, and that on the 16th. 
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of November 1907 Rai Bindeswari took a 
kobo la of the same property from the 
defendant ho. 3 while the suit was still 
pending, and that in December 1907 after 
the sale in execution in favour of the plain¬ 
tiff had been confirmed there were consul¬ 
tations between Rai Bindeswari and his 
pleaders with reference to bis suit and 
that on 12th December 1907 a petition 
was filed in Bindeswari’s suit that the 
parties were compromising and on the 
next day, that is on 13th December 1907 
a petition of comj romise was filed in the 
suit wherein the defendant No. 3 stated 
that Bindeswari’s claim was correct and 
that he was not in a position to refute it 
by evidence, the learned Judge came to 
the conclusion that Rai Bindeswari’s suit 
was not bona fide and contentious suit, 
but was fraudulent and collusive suit in 
order to defeat the plaintiff. I am, 
however, not prepared to agree with the 
conclusion of the learned Judge. It is 
not safe to come to a finding of collusion 
and fraud or. mere suspicion. The suit 
brought bv Rai Bindeswari on the face of 
it appears to be a bona fide suit. It 
appears that the suit was instituted on 
the 5th of May 19C7; written statement 
was filed on 21th of June 1907; issues 
were settled on the 2nd July 1907; docu¬ 
ments we. e filed by the defendant on 11th 
July 1907: time was taken by the plaintiff 
to produce evidence and on the 25th of 
July 1907 a list of witnesses was filed 
by the plaintiff and Rai Bindeswari. All 
these tool, place before the auction sale in 
favour of the present plaintiff and there 
is no reason to assume tint the procee¬ 
dings taken in Rai Bindeswari’s suit were 
not bona, fide proceedings in active prose¬ 
cution of a contentious suit. 1 agree with 
the learned Judge that the kobala of the 
16th November 1 907 must le taken to 
have been • executed with the knowledge 
and consent of Rai Bindeswari and the 
defence of the defendants Nos. 1 and 2 in 
the present case that the said kabala was 
executed at the instance of a servant of 
Rai Bindeswari without his knowledge and 
consent cannot be true. But it is quite 
evident that kobala was really in settle¬ 
ment of the dispute between Rai Bindes- 
wari and defendant No. 3. No doubt a 
sum of money was paid by Rai Bindes- 
wari to the defendant No. 3 as a consi¬ 
deration for the kobala. hut that would 
not in any way affect the result of the 
case. When however Rai Bindeswari 


discovered that before the execution of 
his kobala on the 16th November 1907 
the property had already been sold in 
execution of a decree in favour of the 
plaintiff there was a consultation bet¬ 
ween him and his lawyers and as his suit- 
had not been finally disposed of Rai 
Bindeswari was advised by his law¬ 
yers to file a petition of compromise in. 
the suit and to obtain a compromise 
decree. To my mind the fact that Rai 
Bindeswari had taken a kobala before the 
compromise petition was filed will not; 
affect the rights of the parties aid it must 
be held that the purchase of the plaintiff 
was during the active prosecution of a 
contentious suit. That the doctrine of 
Lis Pendens will apply to a purchase du¬ 
ring the pendency of a suit which ter¬ 
minates in a consent decree is settled by 
authorities. I may only refer to the case 
of Tinoodlian Chattarji v. Trailokhya 
Char an Sanyal (1). This case is also an 
authority for the proposition that the 
doctrine applies to a purch ise at an exe¬ 
cution sale. The fact that payment was 
made by Rai Bindeswari to the defendant 
No. 3 ir order to obtain the consent 
decree will not,affect the doctrine of Lis 
pendens. This view is supported by the 
case of Tancjor ft]an]hi v. Jaldhar 
Diari (2) where in spite of the fact that a 
sum of Rs. 2,000/-was paid by the plain¬ 
tiff in order to induce the defendant to 
agree to a compromise decree it was held 
not to affect the Lis Pendens. 

The learned District Judge lias observed 
that the plaintiff in the present suit had 
established his title a^ against the defen¬ 
dant No. 3 before any proceedings were 
instituted by the defendant N d. 2. It is 
difficult to understand what the learned 
Judge means by this observation. The 
mere fact of the plaintiff having applied 
for execution and asked for attachment 
of the property at the time when the suit 
of Rai Bindeswari was brought did not 
establish the title of the plaintiff as aga¬ 
inst the defendant No. 3. I have already 
observed that the sequence of dates as set 
out in the judgment of the District Judge 
does not lead to the irresistible conclu¬ 
sion that Rai Bindeswari’s suit was not 
a contentious suit. I am, therefore, of 
opinion that the purchase of the plaintiff 
is affected by the doctrine of Lis Pendens 


(1) [101:1 17 C. W. N. 413—18 I. C. 177. 

(2) [1010j 14 C. \Y. N. 322—5 I. C. 091. 
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and under S. 52 of the Transfer of Pro- c^dtiwj 'ltrange 
perty Act, his purchase must be sub]e misconduct — Consu 

to the rights of Rai Bindeswari unr er t. ie j u awar d tlu 
compromise decree passed in suit No. 69 sole arbitrator stat 
of 1907 tion, in tne prese 

It has been contended on behalf of the aad^on 

plaintiff that the kobala of the lo strengthening his 

November amounts to an admission on any information fr 
the part of Rai Bindeswari that the sale of it in arriving at 

by Lochan Kuer was a valid sale and 

binding upon the reversioner and, m this grammer of hi9 a> 
view of the case, it must be held that tne ^g^ts as an arbitr. 
defendant No. 3 had a valid title which findings of fact b; 

to the plaintiff «» ?”*»» 

sale. The question as to whether the heU1 that there ha 
sale by lochan Kuer was a sale binding ^ p. 

upon the reversioner need not he gone Confidential enqui 
into in the present case. The learned No arbitrator p 
district Judge has refused to consider this are in a sense 
question on grounds which do not appear ^ other p 

to be sound. The question was distinctly misconduct. The 
raised in the written statement and in the parties allowing 
issues framed in the trial Court and evi- his method of cc 

dence was adduced on the point. Had it ho'jW p! 

been necessary to consider this question p ol j 
it would have been necessary to make a ^ Arbitration- 
remand; but in view of the tact that the principles of just it 
plaintiffs purchase is affected by the An arbitrator is 
doctrine of Lis Pendens it is not neces- ^a^iv^Uw. 
sary to decide this question, 

In the circumstances the plaintiff is not , 

entitled to the declaration asked for by P am 1 asa 
him and his suit must be dismissal. Mohammad 
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*(af Civil P, C., 2nd Schedule Para 1.5 (a)— 
Consulting strangers on la' point, style e f c., i« no 
misconduct—Consulting on facts, is misconduct. 

In the award the arbitrator who had been made 
sole arbitrator stated that he began the arbitra¬ 
tion, in tne presence of four persons whom e 
named and whom, he said he associated wi \ 
himself in one assembly for the purpose or 
strengthening his own opinion. He did not ge 
any information from those persons or made use 
of it in arriving at the findings of fact. 

Held : that if he asked them questions oflaw, or 
if he consulted them as to the style, syntax c-r 
grammer of his award, he was quite within Ins 
rights as an arbitrator, but if he arrived a any 
findings of fact by consulting the people and it 
he allowed the persons sitting with him to ■ 
affect his decision as assessors theni it must be 
held that there had been misconduct^Jtbb, 

♦ (b) Civil P.C. 2nd Schedule I‘a>a 15 • a) 

Confidential enquiry is misconduct. 

No arbitrator performing his functions, which 

are in a sense the functions of a Judge, can 
listeu to confidential information adverse to the 
one or the other party without committing gra\e 
misconduct. The words of the petition of the 
parties allowing the arbitrator full latitude in 
his method of coining to a decision cannot be 
interpreted as including unfair conduce l* 
C. L. J. 390 at p. 40-2 and 14 Bom. L.R. 

Foil. [1. 400 C2.J 

(c) Arbitration—Adjective law decs not aiphj 

Principles of justice apply* 

An arbitrator is ordinarily free from the fetters 

of adjective law, but that does not make him 

free from the fundamental principles of justice. 

[P.407. 0.1 .J 

Rain Prasad— for Petitioner. 

\tnh n.vnstnfifl Hasan Jan —for Opposite 


The decision of the learned District Judge 
must be set asice and the suit dismissed 
with costs throughout, and the appeals 
allowed. There will he only one hearing 

fee in both the appeals. * 

Mullick, J .— I agree. In my opinion 
there was no legal evidence to support 
the finding that the suit brought by Rai 
Bindeswari Prasad on the 5th May 1907 
was fraudulent and collusive. 1 agree 
that the plaintiff ’s purchase was subject to 
the rule of fjis Pendens and he acquired 
no title as against Rai Bindeswari 
Prasad. 

The appeals must therefore be decreed. 

Appeals allowed. 
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Foster, J. 

Adbul Halim— Petitioner, 

v. 

Ismail Momin —Opposite Party. 

Civil Rev. No. 460 of 1923, Decided on 
the 10th April 1924, from a decision of the 
Munsiff, Madhubani, D/- 13th September 
1923. 


Party. . > 

Judgment.—This was a title suit 

pending in the Court of the Munsiff of 
Madhubani the sub ect matter being a 
small parcel of land the site of a house. 
On the 20th June 1923 the parties put in 
a petition to the Court to the effect that 
they had agreed to refer the matter to 
arbitration, that they had agreed that the 
arbitrator should be one Azi/.ul Hassan 
and that the arbitrator was empowered by 
them to decide the case either with evi¬ 
dence or without evidence or by any other 
method as he should think fit. A few days 
later the Court drew up an order of refer¬ 
ence in the form prescribed in the Second 
Schedule of the Civil Procedure Code 
attaching to that order a copy of the 
plaint and of the written statement ani 
the petition for reference to an arbitra¬ 
tion. The arbitration award was filed in 
Court in due course signed by Azi/.ul 
Hassan alone. This award was subjected 
to an objection filed by the plaintiff. The 
objection was disallowed by the learned 
Munsiff aDd the suit was dismissed in 
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berms of the award. The plaintiff now 
moves this Court for revision of this 
order and urges two grounds each of 
which has reference to some passage in 
the aroitrators’s award. In the second 
paragraph of that award he stated that he 
began the arbitration, on the 12th July 
1923 in the presence of _ four persons 
whom he names anl who, he says, were 
men of good birth and trustworthy. He 
says that he associated them with him in 
one assembly for the purpose of strengthen¬ 
ing hi i own opinion, ( waste mnsthakam 
karni rai ap:ie). Now, the objection is 
that this was misconduct inasmuch a 3 the 
arbitrator was shirking his responsibility 
and was going beyond tke order of refe¬ 
rence under which he was acting. The 
cases Jamitna Rumvar v. Nasib Ali (l) 
and Bhtran v. Balioran (2) are invoked as 
authorities for holding that the arbitration 
was void. But in those cases the avbitra- 
tor undoubtedly failed to take the whole 
responsibility for the award. In the 
present case, the arbitrator Aziz id Hassan 
may have had those persons present as 
he said in Court in order chat they might 
help him to put his award in a presenta¬ 
ble form, and possibly that may be the 
meaning of the words waste mmtciknm 
kirne rai apne % \ or he may have meant 
merely to make-it clear that he was not act¬ 
ing in a manner that was in any way sur- 
reptitous ; whatever may have been his 
motive in getting those people to sit with 
him, I can finl nothing to indicate mis¬ 
conduct on his part. He dees not appear 
to have got any inform ition from those 
persons or to have made use of it in arri¬ 
ving at the findings of fact. If he asked 
them questions of law, or if he consulted 
them as to the style, syntax or grammar 
jof his award, he was, I think, quite within 
;his rights as an arbitrator ; but if he arri¬ 
ved at any findings of fact by consulting 
the people and if he alb wed the persons 
sitting with him to affect his decision as 
assessors then I should have been inclined 
to hold that there had been misconduct. 

A more serious objection is the second 
point urged by the petitioner, towards the 
end of his award where he states ‘ from 
the evidence of the parties and their 
witnesses and also from my confidential 
enquiry from other persons it appears that 
all the actions of the plaintiff are illegal” ; 
now, here plaintiff has obviously a genuine 

All. 312 =71902) A. W. N. 72.' 

(2) 7 N. W. P. 367. 


grievance. The learned Munsiff in consi¬ 
dering this matter disallowed the objection 
of the plaintiff firstly on the ground that 
there was nothing to show that the arbi¬ 
trator had made use of anything learnt 
confidentially ; and secondly on the ground 
that the terms of the reference of arbitra¬ 
tion admitted of confidential enquiry by 
the 'arbitrator. As to the' first ground 
taken by the learned Munsiff I am prepa¬ 
red to agree that on looking at the award 
itself there is nothing that I can put my 
finger on and say that it is the result of 
the confidential enquiry except the general 
statement which I have quoted/ namely 
from confidential enquiry it appears that 
all the actions of the plaintiff are illegal.” 
As to the second ground I find myself . 
absolutely unable to agree with the learn¬ 
ed Munsiff. No arbitrator performing his 
functions, which are in a sense the func¬ 
tions of a Judge can listen to confidential 
information adverse to one or other party 
without committing grave misconduct. The 
words of the petition of the parties allow¬ 
ing the arbitrator full latitude in his 
method of coming to a decision cannot 
possibly bo interpreted as including unfair 
conduct. The parties must be presumed 
to have signed that petition with an eye 
each to his own interest and no man with 
an eye to his own interest would refer a 
case to an arbitrator to deal with it 
behind his back. On the contrary it may 
be assumed that each party acted with the 
intention of taking the decision of an 
honest man who would arrive at his deci¬ 
sion in accordance with the methods dicta¬ 
ted by equity and good conscience. The 
holding of confidential enquiries behind 
the back of either party ,has been consis¬ 
tently condemned as misconduct in the 
legal sense. The authorities are reviewed 
in the judgment of Mukharji, J. in 
the case of Gznesh Narain Singh v. 
Malicla Kicer, (3) and there is a decision 
o c the Bombay High Court to the same 
effect in Haji Ahmad Rai Hisan v. Essaji 
■ Tajbhoy (l). 

..In addition to the ground which the 
learned Munsiff has adopted in disallow¬ 
ing the plaintiff’s objection the learned 
Yaki] on behalf of the opposite party in 
this Court has urged that substantial jus¬ 
tice has been done in th .13 case and that 
this case concerns a small piece of land 
about which it is unnecessary to prolong the 

Th [lull] 13 C. L. J. 399=10 I. C. 450. 

(4) [1912] 14 Bom. L. R. 1007=17 I.C. 693. 
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litigation. On both these points, I am 
without information. He next urges that 
the arbitrator was justified in adopting 
any method he liked inasmuch he is not 
,hound by the rules of evidence. No doubt 
an arbitrator is ordinarily free from the 
fetters of the adjective law but that does 
not make him free from the 
(fundamental principles of justice. I have 
no alternative but to set aside the award 
and supersede the arbitration and direct 
that the Court will proceed with the suit 
unless the parties agree again to refer the 
matter to arbitration in which case the 
process will commence from the point 
indicated in Paragraph I of Schedule II of 
the Civil Procedure Code. I do not feel 
prepared to make this revision a matter 
for costs inasmueh as whatever has come 
between the parties has come from the 
acts not of the parties themselves but of 
the Court and the arbitrator. I therefore 
award no costs. 

Award set aside . 
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Dawson Miller, C. J., and Jwala 

Prasad, J. 

Rambujhawan Singh and another —De¬ 
fendants —Appellants. 

v. 

Suraj Prasad and another —Plaintiffs— 
Respondents. 

First Appeal No. 10 of 1922, Decided on 
0 th April, 1925, against a decision of the 
Sub. J., Chapra, D/- 29th March, 1921. 

4e Hindu Law—Reversioner—Reversioner sign - 
iny o'i behalf of wid nu, mortgage executed by latter 
— Reversioner's consent casnot be presumed. 

Wher .3 a mortgage deed executed by a Hindu 
widow who was illiterate was signed by the next 
reversioner (who was her daughter’s son) on her 

behalf, 

Held • that on this ground alone the consent of 
the diughter‘s son should not be consi lerei as 
proved. [P. 4G9, C. 1.] 

H . Imam and fj. N. Singh —for Appel' 
lants. 

B. N. Milter and H. P. Sinha— for Res¬ 
pondents. 

Dawson-Miller, C. J.— The dispute 

in this appeal concerns the right to cer¬ 
tain lands in mauza Jhitkahi which at one 
time formed part of the estate of Udit 
Narain Singh who died many years ago 
about the year 1860 leaving a widow Mfc. 
Jasoda Kuer and a daughter Mb. Barat 
Kuer but no male issue. The daughter 
Barat Kuer married one Bihari Singh and 


by him had a son Suraj Singh who pre¬ 
deceased his mother leaving a widow 
Mukha Kuer who is the first Defendant 
in this suit. Upon Udit Narain s death 
his property was inherited* by hi3 widow 
Jasoda and on her death sometime later 
Barat Kuer succeeded to the property and 
died in the year 1918. Upon her death 
without leaving issue, her son Suraj Singh 
having predeceased her, the succession 
re-opened. The Plaintiff Suraj Prasad 
Singh a distant collateral relation of Udit 
Narain Singh, claims to be entitled to be 
land in dispute as the next reversionary 
heir of Udit Narain on the death of Mt. 
Barat Kuer. The Appellants Rambujha¬ 
wan Singh and Manoge Rai, who are the 
Defendants Nos. 9 and 10 in the suit, 
claim the property under two sale deeds 
dated the 18th May 1909 executed in their 
favour by the defendants Nos. 7 and 8, 
Mr. Herbert Edward Cox and Miss. 
H. H. Cox, in turn had purchased 
from Barat Kuer under a registered con¬ 
veyance executed by her in January 1908. 
There were a number of other Defendants 
in the suit who either by relationship to 
the last male holder or by the title derived 
from the Appellants (Defendants Nos. 9 
and 10) claimed to have some interest in 
mauza Jhitkahi or the other properties 
which form the subject of the present suit. 
In the present appeal, however, we are 
concerned only with the interest in mauza 
Jhitkahi and the rival claims thereto of 
the Plaintiff Suraj Prasad Singh and the 
Appellants - Defendants, Rambujhawan 
Singh and Manoge Rai. 

Numerous ideas were raised in defence 
by the Appellants. Ib was contended that 
the property was not part of the estate of 
Udit Narain Singh but the stridhan of his 
widow Mt. Jasoda Kuer and that ib was 
inherited from her by her daughter Barat 
Kuer as her absolute property over which 
she had complete power of disposal. The 
Plaintiff’s right as next reversionary heir 
of Udit Narain Singh was also denied. 
It was further contended that in any 
event the sale by Mt. Barat Kuer to the 
Coxs (Defendants Nos. 7 and 8) from 
whom the Appellants derived their title 
was justified by legal necessity. It also 
appeared that the conveyance executed by 
Barat Kuer in 1908 was made in order to 
raise money to pay off certain debts, one 
of which was a zarpeshgi mortgage debt 
of Rs. 1,100 under an instrument executed 
by Jasoda Kuer in 1902, the document 
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having been signed on her behalf, she 
being illiterate, by her grandson Suraj 
Singh who was then alive and who was 
at that time the next reversioner. It was 
contended before the trial Court that this 
transaction in which the then reversioner 
signed on behalf of his grandmother was 
evidence of his consent and should be 
taken as proof of justifying necessity for 
that transaction. * Oc appeal in argument 
before us although the point had not been 
raised in the pleadings or issues it wa 3 
urged that the fact that Suraj Singh signed 
the zarpeshgi of 1902 on his grand¬ 
mother’s behalf, he being the sole rever¬ 
sionary heir at that time, constituted the 
transaction valid ani binding apart from 
any question of legal necessity. 

The learned Subordinate Judge found 
that the Plaintiff Suraj Prasad Singh was 
the next reversionary heir of Udit Narain 
. after the death of Mt. Barat Kuer, a find¬ 
ing which is. no longer disputed. He 
further found that mauza Jhitkahi formed 
part of the estate of Udit Narain Singh 
and was not the stridhan property of his 
wife and daughter. Although this finding 
was questioned in argument before us the 
point was subsequently abandoned on its 
being pointed out that Udit Narain Singh 
during his life-time had purported to deal 
with this property as his own. The 
learned Judge also found that out of the 
sum of Rs. 5,000, the purchase price paid 
to Mt. Barat Kuer under the conveyance 
of 1908 a sum of.Rs. 1 : 300 only was justi¬ 
fied by legal necessity and ordered the 
sale to be declared void and possession to 
be given to the Plaintiff Suraj Prasad 
Singh on payment of that sum to the 
Appellants who had purchased as already 
stated from Barat Kuer’s transferees. 
He was also of opinion that there was no 
proof of legal necessity by the fact that 
Suraj Singh (Barat Kuer’s son) had signed 
the mortgage of 1902 on his grand¬ 
mother’s behalf. 

The Appellants contended before us, 
although somewhat half-heartedly, that 
the whole of the purchase price paid to 
Barat Kuer was justified by legal necessity 
and, secondly, that the mortgage debt of 
1902 for Rs 1,100 to discharge which was 
one of the objects of the sale was binding 
on the reversioners and that that sum 
should in any event be added to the 
amount repayable to the Appellants out of 
the purchase price. 


The sale deed of 1908 in favour of fcho 
Coxs recites that the vendor Mt. Barat 
Kuer is pressed for money and that 
suits are threatened against her and that 
it is necessary to sell the property in order 
to raise money. The purchase price of 
Rs. 5,000 was said to be required for th& 
following purposes :— 

(1) To -discharge a debt of Rs, 2,000 due 
to Mr. William Herbert Cox under a zar¬ 
peshgi bond, daied the 2nd August 1897, 
executed by Mt. Jasoda Kuer. 

(2) To discharge a zarpeshgi bond of 
Rs. 1,100 executed by Jasoda Kuer on the 
30th November 1902 in favour of Barham- 
deo Singh. 

(3) To discharge a mortgage debt of 
Rs. 421 executed by Jasoda Kuer in favour 
of Bhikan Sheikh on the 26th September 
1898. 

(4) The balance of Rs. 1,476 was requir¬ 
ed to pay other petty debts and Govern¬ 
ment revenue and for necessary expenses, 
the amounts and details of which are not 
specified. 

The sum of Rs. 1,300 allowed by the 
Subordinate Judge as justified by legal 
necessity formed part of the first of the 
above items for Rs. 2,000. This sum was 
said to have been borrowed by Jasoda Kuer 
to pay off a previous zarpeshgi of 
Rs. 1,200 executed by Udit Narain in 
1860 in favour of Mr. Henry Hill, pro¬ 
prietor of the Bara factory, the balance of 
Rs. 800 being required to pay a debt of 
Rs. 700 due to Ganesh Das Marwari, the 
remaining Rs. 100 being for household 
expenses and maintenance during a time 
of scarcity. The learned Judge considered 
that the zarpeshgi executed by Udit 
Narain was a debt due from his estate and 
therefore justly payable out of the same. 
There was no satisfactory evidence of 
necessity for the loan due to Ganesh Das 
Marwari and the learned Judge disallowed 
it. He thought, however, that the circum¬ 
stances showed that Rs. 100 might well 
be required for the necessary personal 
expenses of Jasoda Kuer as 1897 was a 
famine year. He accordingly allowed 
Rs. 1,300 in all out of the purchase price. 
The Appellants have not seriously conten¬ 
ded that any further portion of this item 
can be justified on the ground of legal 
necessity and I see no reason to differ 
from the conclusions of the trial Court. 

The second item of Rs. 1,100 and the 
third item of Rs. 424 were both loans 
contracted by Jasoda Kuer to pay off 
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debts due to the Bara facbory owned by 
Mr. Hill but the Judge found tUnA there 
was no evidence of any justifying neces¬ 
sity for contracting these debts and it has 
not been seriously urged before us that 
there is any evidence to support them on 
that ground. It was argued, however, 
that the mortgage bond for Us. 1,100 
which was signed in Jasoda’s na ne by her 
daughter’s son, then the next reversioner, 
must be taken as having been consented 
to by him. It was argued that a transfer 
effected by a limited owner such as a 
Hindu widow with the consent of the 
next reversioner was a valid and binding 
transaction. Accepting this proposition as 
a correct exposition of the law there is 
nothing, apart from the fact that the 
reversioner signed on behalf of his grand¬ 
mother, to prove his consent to the tran¬ 
saction. It has frequently been held that 
the signature of a party as a witness to a 
deed or as the scribe who wrote it is not 
in itself evidence of his consent to the 
transaction an! I can see no reason why 
a different principle should be applied to a 
person who simply signs the name of 
another at that other’s request. It may 
or may not be that he was fully aware of 
the contents of the document and it may 
or may not be that he approved of it, but 
the fact that he merely acted as the am¬ 
anuensis of another affords in itself no 
evidence of his own knowledge ok t he 
contents of the document. Still less can 
it be said to express his concurrence in the 
matters expressed therein. His part is 
merely mechanical and expresses no 
separate intention of his own but merely 
the intention of tlie party on whose behalf 
he acts. To hold otherwise would, in my 
opinion, in many cases work injustice and 
be fraught with much danger. 

The fourth item of Rs. 1,47G paid in 
cash to Barat Kuer was according to the 
sale deed required by the vendor to pay 
debts due to mahajans for sums borrowed 
during time of famine, for maintenance 
and for payment o f Government revenue 
and other necessary expenses. There was 
no evidence bo support these recitals in the 
sale deed but some evidence was given to 
the eifect that money was required for the 
sradh of Jasoda Kuer and the gaona of 
Barat Kuer’s son Suraj Singh who was 
then alive, but this was not alleged in the 
s ale deed and the learned Subordinate 
judge rejected the evidence as untrust¬ 
worthy. The learned Counsel for the 
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Appellants has not referred us to any evi¬ 
dence which could be said to show that 
there was any legal necessity for this sum. 
Tho verbal evidence in fact was not even 
referred to in argument but having looked 
at it I consider that thore is no reason to 
differ from-the learned Judge’s findings. 
As the cnus lies on the purchaser to prove 
the necessity for the sale this appeal fails 
and is dismissed with costs. 

Jwala Prasad, J. —I agree. 

4 

A pineal dismissed . 
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Ross, J. 

Harihar Singh — Defendant — Appel¬ 
lant. 

v. 

Dasrath Ahir >ind others — Plaintiffs— 
Respondents. 

Appeal No. 1516 of 1921. Decided on 
18th July 1924, from Appellate Decree, 
from a decision of the Sub. J., Saran, 
D/- 17th August 1921. 

Malicious — l’rosecution—Plaintiff must establish 
his innocence. 

The first thing that the plaintiff in a suit for 
damages for malicious prosecution has to prove is 
his innocence. Where the information to the 
Magistrate which led to proceedings under S. 107, 
Criminal P. C. being taken against the plaintiffs 
included more than one specific accusation. 

Held : that the fact that one of these accusations 
had not been supported by evidence was no 
ground for giving the plaintiffs a decree for dam¬ 
ages for malicious prosecution, when the case as 
a whole had not been found to have been laid 
without reasonable and probable cause. 

[P. 470, C. 1, 2.] 

Baikuntha Hath Hitler — for Appel¬ 
lant. 

Ram Prasad and B. K . Sink a — for 
Respondents. 

Judgment. —This is an appeal by de¬ 
fendant No. 2 against a decree of the Sub¬ 
ordinate J ldge of Saran in a suit for 
3 / m e f o r malicious prosecution. The 
plaintiffs’ case was that the defendant No. 

1 who was the peshkar of the Deputy Com¬ 
missioner of Darjeeling had made an ap¬ 
plication to the Magistrate of Saran on 
the 3rd December 1918, which resulted in 
proceedings being taken against the plain¬ 
tiffs under S 107, Or. P. C., which ended 
in their favour. Defendant No. 2 is the 
son of defendant No. 1. The principal 
allegations in the application to the Magis¬ 
trate were that the defendant No. 1 had 
been assaulted by the plaintiffs on his way 
hone from Ekma Railway Station, and 
further that they had carried away the 
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crops of his paclcly field of l}/£ bighas. 
This second allegation was based on a 
telegram sent by defendant No. 2 to de¬ 
fendant No. 1. 

The finding of the learned Munsif was 
that the criminal case under S. 107 of the 
Cr. P. C. was wholly a concocted 
story and without any reasonable or pro¬ 
bable cause,” and he dismissed the suit. 
The finding of the learned Subordinate 
Judge was that he was not prepared to 
believe that the assault was a total myth, 
and that he had no doubt that defendant 
No. 1 believed tbe assault to have been 
committed at the instance of the plaint¬ 
iffs. With regard to the telegram about 
the cutting of the paddy of i Vi bighas 
sent by defendant No. 2 to defendant No. 

1 he held that there was no justification 
for defendant No. 2 sending the telegram, 
and that the case was started without 
reasonable and probable cause by defen¬ 
dant No. 2, but the application by defen¬ 
dant No. 1 so far as he was concerned 
was not without reasonable .and probable 
cause and was started as an ordinary pru¬ 
dent man would have done under the 
circumstances. While dismissing the ap¬ 
peal so far as defendant No. 1 was con¬ 
cerned the learned Subordinate Judge 
gare tbe plaintiffs a decree for Rs. 
147-8-0 against the defendant No. A It 
was held in Sheikh Mucin Osta v. Hors- 
mu l Marwari (1) that the first tiling that 
the plaintiff in a suit for damages for 
malicious prosecution has to prove is his 
innocence. Now on the findings of neither 
'Court below can it be said that the plain¬ 
tiffs have proved their innocence. In fcke 
opinion of both Courts there was reason¬ 
able and probable cause for tbe informa¬ 
tion to tbe Magistrate which led to the 
proceedings under S. 107, Cr. P. C. That 
information included more than one speci¬ 
fic accusation and tbe fact, that one cf 
these accusations has not been supported 
by evidence is in my opinion, no ground 
for giving tbe plaintiffs a decree for dam¬ 
ages for malicious prosecution, when the 
case as a whole has not been iound to 
have been laid without reasonable and 
probable cause. No authority was cited 
to support such a contention and in view 
of the findings as to the nature cf the 
proceedings under S. 107, Cr. P. C., as a 
whole, it seems to me impossible to give 
the plaintiffs a decree for damages. 

I, therefore, al low this appeal with 

(1) [1913] 17 C.W.N. 434 = 19 l.C. 24. 
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costs, set aside the decree of the learned 
Subordin?*^ Judge and restore the decree- 
of the Munsif and dismiss the suit with, 
costs throughout. 

Appeal allowed . * 
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Das ajsid Ad ami. JJ. 

Ladu Narain Singh —Defendant — Ap¬ 
pellant. 

v. 

Goberdhan Das and. others — Defendants- 
& Plaintiff—Respondents. 

Appeal No. 21 of 1923, Decided on 22nd:' 
January, 1925, from Original Decree,, 
against the decision of the Addl. Sub. J., 
Hazaribagh, D/- 10th November, 1922. 

(a) T. P. Act, S. 43— Transferor's representatic n■ 
believed and acted upon by transferee is essential. 

To apply tbe principle of S. 43 it must be 
established that there was a representation made 
bv'lhe transferor which was believed by the 
transferee and that tbe transferee relying on the 
truth of that representation changed bis position 
to his detriment. (W 471, C. 2] 

(b) Hindu Lan—Debts by grand father for legal 
necessity—Debts bind family property, 

A man must satisfy out of the family proper¬ 
ties in his hands, the debts contracted for legal 
necessity by his paternal grandfather. [P 472 C 1] 
4r * (c) Hindu Law-of Debts—Grandfather — In¬ 
terest is payable by grandson. 

The text of Vishnu and Yajnavalkya do not 
place any limit on the extent of a grandson’s 
liability for tbe debts of the grandfather but 
treat the liability of the son and grandson tc 
discharge the debt of their ancestor as co-exten- 
sive. The text of Brihaspati which states that 
interest need not be paid on debts rf the grand¬ 
father has iv t been adopted in the decisions of 
the Courts and interest must be held to be pay¬ 
able on the debts of the grandfatherjP. 472, C. 1] 

(d) Clint a Kanpur Encumbered Estates Act. «0 of 
1870) S. 12 A—Sub. cl. (1) (6) and Sub-S M)—Pro¬ 
perty released on 2 10/1915— Mortgage on 10/10/1915 
was held void. 

The estate was attached under the provisions 
of the encumbered Estates Act: hut it was 
released on the 2nd October, 1915. On ICth Oc¬ 
tober, 1915 a mortgage-of the property was exe¬ 
cuted, 

Held : that tbe moitgage was void under the 
provision of Sub-S. (1) cl. (b) read with sub-S. 3 

of S. 12A of the Eucumbered Estates Act. 

[P. 471, C. 1] 

S. M. Mullick and N. N.-Sen — for Ap- 
pellafit. 

N. Chandra Sinha and Nitai Chandra 
Ghose —for Respondents. 

Das, J.—This was a suit to enforce a 
mortgage executed by Sukhnath Singh 
and his father Tikait Tu-lsi Narayan Singh, 
against the Defendant who is the grand¬ 
son of. Sukhnath. Tikait Tulsi Narayan 
Singh was the holder of an impartible 
estate known as Gadi Chakmanju. The* 
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estate was attached under the provision 
of the Encumbered Estates Act : but it 
was released on the 2nd October 1915. 
On the 10th October 1915 the bond, 
which is sought to be enforced in this 
suit, was executed in favour of the Plain¬ 
tiff. The learned Subordinate -Judge has 
come to the conclusion that the mort¬ 
gage is void undor the provision of Sub-S. 
(l), cl. [b) read with sub-s. 3 of S. 12A 
of the Encumbered Estates Act. This 
view is obviously right and no attempt 
has been made before us to combat this 
The learned Subordinate Judge however 
found that the mortgage bond was execut¬ 
ed for consideration and that there was 
valid legal necessity to 'support the tran¬ 
saction. It was contended before him that 
there was nothing to prevent Sukhnath 
from executing the mortgage and that the 
Plaintiff was entitled to a mortgage decree 
by virtue of S. 43 of the Transfer of Pro¬ 
perty Act. This view did not find favour 
with the learned Subordinate Judge who 
however gave the Plaintiff a money decree 
for the amount claimed as against the 
Defendant. The Defendants appeals to 
this Court and he contends firstly, that 
the learned Subordinate Judge should not 
have passed any decree as against him ; 
and, secondly, that the decree should have 
been for the principal sum claimed ard 
not for interest. The plaintiff has pre¬ 
sented a cross-appeal and ho contends that 
he was entitled to a mortgage decree as 
against the Defendants. 

It will be convenient to dispose of the 
cross-objection. Mr. Naresh Chandra 
Sinha relies upon S. 43 of the Transfer of 
Property Act which is as follows :— 

Where a person erroneously represents 
that he is authorised to transfer certain 
immovable property, and professes to 
transfer such property for consideration, 
such transfer, shall, at the option of the 
transferee, operate on any interest wh ch 
the transferor may acquire in such pro¬ 
perty, at any time during which the con¬ 
tract of transfer subsists. 

Nothing in this section shall imrair the 
right of transferees in good faith for con¬ 
sideration without notice of the existence 
of the said option ” 

Now the rule of law which underlies S. 
43 of the Transfer of Property'Act is that, 
as between the transferor and the trans¬ 
feree, the transferor cannot plead subse¬ 
quent title to the land transferred if he 
bad induced the transferee to pay money 


for the transfer. As has been pointed out 
the principle is an extension of the well- 
known rule of estoppel. Now Mr. Naresh 
Chandra Sinha coneedes that at the date 
of the transfer Sukhnath had nt title 'to 
the properties mortgaged ; but he con¬ 
tends that inasmuch as he did acquire a> 
title to it subsequently, it was obligatory 
on him to make good the representation 
made by him to the mortgagee. But if 
the principle underlying S. 43 of the 
Transfer of Property Act he an extension 
of the well-known rule of estoppel it must, 
be established that there was a represen-j 
tation made by Sukhnath which wasj 
believed by the Plaintiff and that the' 
Plaintiff relying on the truth of that re¬ 
presentation changed his position to his 
detriment. But in this case the Plaintiff! 
has given his evidence and he admits that 
he asS:ed Sukhnath to join in the mort¬ 
gage as Tulsi vas an oil man and his son 
Sukhnath would become the malik after 
his death. The evidence of the Plaintiff 
shows that there was no representation 
made by Sukhnath and that in any event 
the Plaintiff could not have been mislead 
by any represertation that might havs 
been made by Sukhnath. In my opinion 
the learned Subordinate Judge was right 
in holding that S. 43 of the Transfer of 
Property Act has no application to the 
facts of this case. I must accordingly dis¬ 
miss the cross-objection. 

Coming now to the appeal, the first con¬ 
tention raised bv Mr. Susil Madhab 
Mullick is to the effect that the defendant 
took the property by survivorship and 
that the properties which are now in his 
hands cannot he regarded as assets of his 
grand-father Sukhnath. lie accordingly 
invites us to hold that the learned Subor¬ 
dinate Judge should not have passed a 
decree against him. The question whether 
the property which once belonged to Sukh¬ 
nath anc which is now in the possession 
of his grandson can he regarded as assets 
of Sukhnath in the hands of the Defend¬ 
ant is a difficult one and I do not propose 
to express any opinion on it, for I am 
satisfied that the Plaintiff is entitled to a 
decree as against the Defendant. The 
debt was undoubtedlv contracted by Snkh- 
nath. It is found by the learned Subordi¬ 
nate Judge and not disputed before us that 
the debt was contracted for a legal neces¬ 
sity. The defendant is accordingly hound 
to discharge that debt. There is no doubt 
that the Defendant is in possession of the 
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family property which was once in the 
possession of Sukhnath. That being so, 
he must satisfy the debt of Sukhnath out 
of the family property in his hands. 

It was then contended that he is not 
liable for interest ; and reliance is placed 
on the text of Brihaspati which is to the 
following effect: — 

The father’d debt must be first paid, 
and next a debt contracted by the man 
himself : but the debt of the paternal 
grand-father must even be paid before 
either of these. The sons must pay the 
debt of their father, when proved, as if it 
were their own or with interest ; the son’s 
son must pay the debt of his grand-father, 
but without interest ; and his son shall 
not 1)3 compelled to discharge is.” 

It was contended before us that as the 
Hindu law which imposes on the grand¬ 
son the obligation to pay the debts of his 
•grand-father limits that obligation to the 
principal amount of the debt only the 
Courts in enforcing the obligation should 
not give the creditor a decree for interest. 
It is conceded by Mr. Mullick that there 
is no case to support his view ; but he 
contends that we are bound by the text of 
Brihaspati and that he is clearly entitled 
to succeed on this point. But as has 
been pointed out by Banerji, J., in Each- 
7ii i>i Das v. Khunnn Lai (l) the texts of 
Vishnu and Yajnavalkya do nob place any 
such limit on the extent of a grandson s 
liability, bub treat the liability of the son 
and the grandson to discharge the debt of 
their ancestor a3 co-extensive. In my 
opinion whatever the text of Brihaspati 
may mean that text has nob been adopted 
in the decisions of our Courts and I am 
nob prepared to accept it for the decision 
of this case This is the conclusion at 
which Banerji, J., arrived in the case to 
which 1 have referred and with which 1 
agree. The result is that this appeal is dis¬ 
missed with costs. 

Adami, J .—I agree. __ 

~~Jyj [189Jj 10 All. 2 i = (lS9l>) A.NV.N. 183 (F.B.) 
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Mullick and Bucknill, JJ. 

Sheobhanjan Singh & o£/ie?*s-Petitioners. 

v. 

Emperor— Opposite Party. 

Criminal Rev. No. 113 of 1921, Decided 
, on 22nd January 1925, from S. J., Patna 
D/- 4—12-1924. 

Criminal P. Code, S. 407 —Part of case tried as 
. second class Magistrate and pmrt as first glass— 
Appeal lies to Sessions Judge. 


It is not tlie conviction by a second class 
Magistrate but the holding of a trial by such 
Magistrate that determines the forum of the 
appeal. 

Where the Magistrate was vested with first 
class powers so netiine before the hearing of the 
argu cents in the case, i.e., part of the trial was 
held by him as a second class Magistrate and 
part as a first class Magistrate, 

Held : that the proper tribunal for hearing the 
appeal wa? the Sessions Judge and not the Distriot 
Magistrate. 8 Cr. L. J. 48 Ref. • [P 472 C 2] 

Ahmad Baza ,—for Accused. 

Mullick, J .—It appears that in this 
case the trial was commenced by Babu 
Paresh Nath Mazumdar while he was a 
Deputy Magistrate of the second class. 
On the 20th September 1924 this Magis¬ 
trate was vested with first class powers. 
On the 24th September the trial was con : 
tinued and some prosecution witnesses 
were cross-examined and discharged. The 
case cont nued until the 28th September 
when arguments were heard and on the 
29th September judgment was delivered 
and the accused were convicted. 

The question now is whether the ap¬ 
peal lies to the District Magistrate or to 
the Sessions Judge. The Sessions Judge 
has referred the matter to us and is of 
opinion that the appeal should he heard 
by the District Magistrate. He states 
that the trial was completed by the 
Magistrate in this case while he was a 
second class Magistrate and that he was 
vested with first class powers after the 
hearing was closed and before the delivery 
of the judgment. The learned Judge relies 
on Emperor v.Nga Paw (1). It may be ad¬ 
mitted that the wording of S. 407 Cr.P.C. • 
admits of the view that it is not the 
conviction by a second class Magistrate but 
the holding of a trial by such Magistrate 
that determines the forum or' the appeal. 
In this case, however, that question does 
nob arise because the Behar and Orissa 
Gazette of the 24th September 1924 shows 
that Babu Paresh Nath Mazumdar was 
vested with first class powers sometime 
before the hearing of the arguments in the 
case. Therefore part of the trial was held 
by him as a second clas ] Magistrate and 
part as a first class Magistral e, and I 
think in the circumstances the proper 
tribunal for hearing the appeal is the 
Sessions Judge and not the District; 
Magistrate. 

Bucknill, J'. —I agree. 


(1) [1908] 8 Cr.L. J. 4S. 
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Das and Ross, JJ. 

Maharajah Bahadur Singh Kesheo Pra¬ 
sad Singh —Plaintiff—Appellant. 

v. 

llamdeal Kuer and others '—Defendants 
—Respondents. 

Second Appeal Nos. 212, 213, 216, 241 
to 242 and 244 of 1922, Decided on 2nd 
July 1924 from Sab. J., Shahabad, 
D - 25th November 1921. 

(a» Bengal Tenancy ActS. 60 — Suit for ap¬ 
portionment of re U by eyistered proprietor — Plea 
of tenants that they navi rent for over 12 years to 
proprietor of adjoining estate is not tenable. 

Under S. 60 a teoant cannot plead that the 
registered proprietor should not get the rent ap¬ 
portioned on the ground that the proprietor of 
adjoining mahal had realized rent for over 12 
year* in open assertion that the lands belonged 
to his ‘nahal. N r is such a proprieter a neces¬ 
sary party to the suit. [I 1 . 47'5, C. 2] 

\h) BcngalCe^s Act., S 41 — Raiyat must pay 
cess to land'ord. 

Under the provision of S. 41 of the Cess Act 
every cultivating raiyat is to pay to the person, 
to whom his reut is payable one half of the road 
cess. [P. 473. C. 2, 

fj. N, Singh and N. N. Singh —for Ap¬ 
pellant. 

S. S. Lai, S. G. Hitter and N. N. Sen — 
for Respondents. 

Ross, J. —These appeals are directed 
against a decree of the Subordinate Judge 
of Shahabad dismissing the ’ plaintiff’s 
claim for apportionment of rents with res¬ 
pect to cert dn holdings which are partly 
in his Mahal Naubarer and partly in the 
adjoining Mahal Gang Barar. The ground 
upon which the learned Subordinate 
Judge dismissed the claim was that it was 
proved that the plaintiff had never realiz¬ 
ed rents from the tenants defendants for 
these holdings, and that for more than 
twelve years the proprietors of Gang 
Uarar, who wore made parties to the suit, 
bad realised rents in open assertion that 
the lands appertained to Gang Barar, it 
was therefore too late for the proprietors 
of Naubarar to claim the rents as against 
the proprietors of Gang Barar. The fal¬ 
lacy in this reasoning is that plaintiff has 
not claimed rent as against the proprietors 
of (iang Barar but has claimed rent from the 
^tenants defendants. It was unnecessary to 
implead the landlords of Gang Barar and 
they must ho dismissed from these actions 
with costs throughout. But as regards 
the right of the plaintiff to recover rents 

1925 P/60 & 61 


from the tenants for the lands in Nau¬ 
barar, S. 60 of the B. T. Act concludes the 
matter. It is admitted that the plaintiff 
is the recorded proprietor of Naubarar and 
that the Commissioner appointed for this 
purpose has ascertained the extent of the 
lands of these holdings which lie 
within Naubarar. Consequently by the pro¬ 
visions of S. 60 of the Bengal Tenancy Act, 
the plaintiff is the only person to whom 
the tenants are entitled to pay rent for 
these lands lying within Naubarar and 
they cannob he permitted to set up the 
title of the proprietors of Gang Barar. 

The only other question in the appeal is, 
whether the plaintiff is entitled to recover 
cess from the-tenants. CJn ler the provi¬ 
sion of S. 41 of the Cess Act every culti-, 
vatirg raU at is to pay to the person, to 
whom his rent is payable one half of the 
road cess. It was suggested that the Cess 
Act does Dot prevail in the U. P , but this 
estate is now borne on the Register of the 
Collector of Shahabad and the Act is in 
force over this estate. 

The result is that the appeals must be 
decreed with cost with the exception of S. 
A. No. 213 of 1922 and the cases must be 
remanded to the Court below in order to 
assess the proper rent payable by the ten¬ 
ants for the lands found by the Commis¬ 
sioner to he included in Naubarar. At 
the same time the defendants second 
party, proprietors of Gang Barar, will he 
dismissed from these actions with cost in 
all the Courts. As the Commissioner has 
not found that in suit No. 264 any lands 
are within Naubarar, S. A. No. 213 of 1922 
arising out of this suit must ho dismissed 
with cost. 

Das, J. —I agree. 

Cases remaaided. 
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Das and Adami, JJ. 

Sheikh Imdad Ali —Appellant. 

v. 

Mans hi Nandkumar Lai and others 
Plaintiffs—Respondents. 

Appeal No. 68 of 1922, Decided on 
16th February 1925, from Appellate 
Decree, against a decision of Jud. Commr. 
of Chota Nagpur, D/- 24th June 1921. 

him. Act., S. 10— Admission as to factum of 
purchase does )u>‘ amount to admission as to i; s 
validity. 

An admission that a certain party has pur¬ 
chased the property is not au admission that 
that party has acquired a good 1 itle in fc the pre- 
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perty, for ii is quite coDsistent with an assertion 
that the purchase was bad in law and did cot 
operate to confer any title on the alleged pur¬ 
chasers. [P 547 C 2 ] 

N. C. Sinha and N, C. Ghosh —for Ap¬ 
pellant. 

N. V. Sen —for Respondents 

Das, J .—The only question in this ap¬ 
peal is whether there is a sufficient ac¬ 
knowledgment within the meaning of S. 19 
of the Limitation Act to take the case 
out of the statute of limitation. In 1902 
the plaintiff along with certain other per¬ 
sons purchased an 8 annas share of a 
jagir in Mouzah Jaipur which belonged to 
Defendant No. 1. It is admitted that the 
^plaintiff did not recover actual possession 
of the land although there was a delivery 
of possession through the Court on the 
10th of August 1902. The record-of-rigbts 
recorded Defendant No. 1 as in possession 
of the disputed land. The present suit 
was instituted on the 30th Jar uary 1920 
and is puma facie barred by limitation. 
But the plaintiff relies upon a certain ac¬ 
knowledgment made by Defendant h'o. 1 
sometime in June 1913 in a suit which 
was instituted by Bishun Lochan against 
him. The acknowledgment is contained 
in the 12th paragraph of his written 
statement and is as follows.— That 8 
annas of village Jaipur, out oi 16 annas, 
that is to say, four annas molurnri share 
of Jamadar Jageswar Dayal Singh and 
4 annas share of the Defendant, total 
8 annas, together with the disputed pro¬ 
perty was sold in execution of a certificate 
for arrears of road cess and was purchased 
by Dinesh Prasad, Gorakhnath. Nand- 
kumar and Tilakdhari Lai, who obtained 
a certificate. That in spite of the fact that 
a tenaza was filed in the Settlement De¬ 
partment they did not get possession but 
were ordered to sue for possession before 
Civil Court. So long as all these persons 
are not made parties to the suit, the 
plaintiff’s suit cannot proceed. It is admit¬ 
ted that the property to which reference is 
made in the 12th paragraph of the written 
statement is the same as that which is 
the subject-matter of the present litigation. 
The learned Judicial Commissioner has 
come to the conclusion that there is an ac¬ 
knowledgment of the title of Dinesh 
Prasad,Gorakhnath, Nandkumar and Tilak- 
dhari Lai in this written statement wnich 
was filed by Defendant No. 1 in June 
1913 sufficient in law to take the oase out 
of the statute of limitation. I am unable 


to agree with this view. It is undoubtedly 
admitted that the property was sold in exe¬ 
cution of a certificate for arrears of road- 
cess and was purchased by Dinesh Prasad. 
Gorakhnath, Nandkumar and Tilakdhari 
Lai; but an admission that a certain party 
has purchased the property is not an ad¬ 
mission that that party has acquired a 
good title in ihe property, for it is quite 
corsistent with an assertion that the pur¬ 
chase was bad in law and did not operate 
to confer any title on the alleged purcha¬ 
sers. A case is cited in Halsbury’s Laws 
of England, 19th Vol. at p. 132. para, 253, 
where it was held that an admission that 
a person has recovered judgment ir. an ac¬ 
tion of ejectment is not an admission of 
title, for it is quite consistent with an as¬ 
sertion that the judgment in ejectment 
w'as wrong and that the person had no 
title at all. In my opinion the principle 
is equally apjlicable to a case like this. 
The admission that the property was pur¬ 
chased amongst others by Nandkumar Lai 
was coupled with an assertion that the 
purchasers did not get possession of the 
land and I am unable to read the state¬ 
ment in para. 12 of the written statement 
as an acknowledgment of the title of the 
purchaser. In my op ; nion the decision of 
the learned Judical Commissioner should 
be reversed and the decision of the Court 
of first instance should be restored. 

I would accordingly allow the appeal, 
set aside the decision of the learned Judge 
in the Court below and restore the deci¬ 
sion of the Court of first instance. The 
result is that the suit is dismissed with 
costs in all the Courts. 

Adami, J. —I agree. 

Appeal alloy'ed. 
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Full Bench 

Dawson-Miller, C. J., JwaijA Prasad 

and Das, JJ. 

Adaya Prasad Singh —Judgment-debtor 
— Appellant. 

1 v. 

Ram Narayan Das and. others — Decree- 
holders—Respondents. 

Appeal No. 139 of 1924, Decided on 23rd 
March, 1925, from Appellate Decree, on 
reference by Ros9 and Kuiwant Sahay, JJ. 

★ if Civil P. C., O. 21, R. 2*2 — Rule applies to 
subsequent < xecution petitions and is not ■ on fined ’o 
first petition. 

The rule applies to every application for execu¬ 
tion and not merely the first application, and 


1925 Adaya Prasad v. Ram Narayan Das (Dawson-Miller, C J.) Patna *76 


therefore in every case where the application is 
made more than a year after the decree and more 
than a year after the last order was made against 
the judgment-debtor in any previous execution, 
afresh notice must be served. 1925 Patna 111 
dissented from. [P. 476, C. I, 2] 

Siv Narayan Bose —for Appellant. 
Satyendra Nath Barterjee —for Respon¬ 
dents. 

Dawson-Miller, C. J. —This case has 
been referred t« the Full Bench because 
the learned Judges before whom it came 
took a different view from that expressed 
in the earlier case of Makctdeo Singh v. 
Dhobi Singh (l) 

The question for determination is whe¬ 
ther a petition for execution filed on the 
11th April 1923 is time-barred or not. 
The facts which it is necessary to refer to 
in order to appreciate the question in dis¬ 
pute are shortly as follows. 

The decree which is the subject of the 
present application for execution was 
passed in favour of the Respondents in 
the year 1913. After five applications for 
execution which left the decree unsatisfied, 
a sixth execution petition was filed on the 
1st December 1919. An order for attach¬ 
ment of some of the judgment-debtor’s 
property was made in those proceedings 
on the 26th February 1920 and in April 
the property was sold. The sale, however, 
was set aside or. the 28th August follow¬ 
ing. and that execution case then came to 
an end. It should be mfced that the last 
order passed against the judgment-debtor 
in that execution case was the order for 
attachment of the 26th February 1920. 
That is the only date which is of any im¬ 
portance in that execution ca^e in con¬ 
sidering the present question. A seventh 
application for execution was filed on the 
13th May 1922 and in that case a notice 
was issued under 0 21, r. 22 on the 9th 
November 1922. That notice appears to 
have, been served on or before the 29th 
November of the same year. An objec¬ 
tion was afterwards taken in that execu¬ 
tion case by the judgment-debtor to the 
effect that the petition for execution was 
not m accordance with law. The objec¬ 
tion was sustained and the case was dis- 
m : ssed on the 10th February 1923. The 
present execution case, which is the 
eighth, was filed on the 11th April 1923. 
That application was made within three 
years of the previous one but more than 
three years from the date of applying to 

(li 1924 Patna 111=2 Pat. 916—i P.L.T. 721 
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take any step in aid of execution in the 
sixth execution case. 

The learned Munsif decided that as the 
seventh application for execution was not 
according to law, it did not create a fresh 
starting point for limitation. He accord¬ 
ingly dismissed the present application. 

The learned Subordinate Judge on ap¬ 
peal came to the conclusion that although 
the application itself in the seventh case 
may not have been according to law still 
an )rder had been passed in those proceed¬ 
ings on the 9th November 1922 as requir¬ 
ed by 0. 21, r. 22,, and therefore under 
cl. (6) of Art. 18 ’ of the Limitation Act a 
fresh period of limitation of three years 
began to run from that date. From that 
decision there was an appeal to this Court. 
The appeal was heard by a bench of two 
Judges who came to the conclusion that 
the order of the 9th November 1922 pass¬ 
ed in the seventh application for execution 
was an order required hv the Co le of Civil 
Procedure within the meaning of Art. 182 
of the Limitation Act, and therefore the 
present application which was wnthin 
three years, in fact within one year of 
that order, was in time. As, however, 
there was a previous decision of this Court, 
to which I have referred, which took a 
different view, the case was referred to 
this Bench. 

The only question for determination in 
this appeal is whether in the circumstan¬ 
ces which I have stated the order passed 
on the 9th Ixovember 1922 ordering notice 
to issue under O. 21, r. 22, vas a notice 
required by the Cjde within the* meaning 
of the 6th clause of Art. 182. I perhaps 
ought to mention that it is no longer con¬ 
tended that the notice if require! by the 
Code is bid merely on the ground that 
the seventh execution petition filed on the 
13th May 1922 was not in accordance 
with law. 

O. 21, r. 22 provides as follows : — 

M here an application for execution is 
made— (a) more than one year from the 
date of the decree, or (/;) against the legal 
representative of a party to the decree the, 
Court executirg the decree shall issue a 
notice to the person against whom execu¬ 
tion is applied lor requiring him to show 
cause, on a date to he fixed, why the 
decree should not be executed against 
him. There is a proviso t) that rule 
which makes it unnecessary that a notice 
should be issued in certain ca es, but be-’ 
fore dealing with ‘that it is necessary to 
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see what is included under the rule itself 
apart from the proviso. 

The argument of the learned Vakil who 
appears on behalf the Appellant is that 
under the rule which I have just quoted 
it is necessary to issue notice in execution 
proceecings once, and once only, and when 
that has been done no further notice is 
required to be iss led even if the subse¬ 
quent execution proceedings should have 
been more than a year or even up to three 
years from the date when any order was 
passed against the judgment-debtor in any 
previous execution and the issue of such a 
notice therefore did not come within cl. 
(6) of Art. 182 so as to save limitation. 
Now, so to interpret the rule would be, in 
my opinion, to introduce words into it 
which do not exist The rule applies to 
an application for execution and that, to 
my mind, must include, unless the con¬ 
trary should appear, every application for 
execution and not merely the first appli¬ 
cation. It follows therefore, in m\ opi¬ 
nion that wherever an application for 
iexecution, whether it be the first or any 
(subsequent application, is made more than 
one year after the date of the decree, the 
Court is hound to issue the notice referred 
to, to the person against whom execution 
is applied for, unless the proviso makes it 
unnecessary. The present case, therefore, 
appears to come dirt ctly within the word¬ 
ing of the rule. It is not contended in 
this case that there is anything in the 
proviso which would make it unnecessary 
for the Court to issue the notice, but we 
are asked to say that the intention of the 
legislature must have been to require only 
one notice to be issued and no more. If 
that was in fact the intention of the legis¬ 
lature, and I can see no reason why it 
should be so, they have expressed that 
intention in very unhappy language, for 
there is nothing in the language of the 
rule to limit its operation to the first or 
any other application. But a reference 
to the proviso seems to me to make it 
clear that a fresh notice was contem¬ 
plated as necessary even in subsequent 
applications except in so far as the 
proviso renders that course unnecessary. 
The proviso to the rule reads thus : 

“ Provided that no such notice shall he 
necessary it consequence of more than 
one year having elapsed between the 
date of the decree and the application 
for execution if the application is made 
within one T ear from the date of the last 


order against the party against whom the 
execution is applied for, made on any pre¬ 
vious application for execution, or in 
consequence of the application being made 
against the legal representative of the 
judgment-debtor, if upon a previous appli¬ 
cation for execution against the same 
person the Court has ordered execution to 
issue against him," But for that proviso 
it would be necessary to issue the notice 
in every case whether it be the first, second 
or third or later application where it is 
made more than a year after the decree. 
The legislature has considered, however, 
that if the party has had notice by some 
order being made against him in some 
previous execution case, then within a 
year of that order no further notice should 
be required. That seems to me to be the 
intention and object of the rule as a whole. 
Again with regard to the legal representa¬ 
tive, it is provided in his case that notice 
to him need not be given sololy because 
he is the legal representative, if upon a 
previous application for execution against 
him the Court has ordered execution to 
issue. But even although he is a legal re¬ 
presentative he may still come under cl. 
(a) of the rule subject to the proviso re¬ 
lating to that part of the rule. 

The learned Judges in the previous case 
[Mahadeo Singh v. Dhobi Singh (l)l ap¬ 
pears to me, with great respect, to have 
taken somewhat too narrow a view of the 
meaning of 0 21, r. 22. They stated : 

The object of the rule is merely to pro¬ 
tect the judgment-debtor or his legal re¬ 
presentative fren; being lulled into a sense 
of security by the decree holder’s delay in 
executing his decree ; but once the origi¬ 
nal decree has been put into execution and 
a notice has been served under r. 22 
indicating his intention to proceed to exe¬ 
cution, it does not seem to me that it is 
contemplated by r. 22 that a fresh notice 
must be served for every execution appli¬ 
cation made more than one year after the 
last order against the judgment debtor." 
With great respect to the learned Judges 
who decided that case I find myself 
unable to agree and I think that the pro¬ 
per interpretation of O. 21. r. 22 is that 
which I have already indicated, namely.j 
that in every ca*-e where the application 
is made more than a > ear after the decree 
and more than a year after the last order 
made against the judgment-debtor in any 
previous execution, then a fresh notice 
must be served. 
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In my opinion this appeal should be 
dismissed with costs to the Respondent to 
be paid by the Appellant. 

Jwala Prasad, J. —I agree. 

Das, J. —I also agree. 

Appeal dismissed. 
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Mqlliok and Kttlwant Sahay, JJ. 

Mt. Abbasi Begum —Appellant. 

v. 

Ml. Yaquti Begum— Respondent. 

Appeal No. 6 of 1924, Decided on 2nd 
December, 1924, from Original Order of 
the Dt. J., Muzaffarpur, D^-22nd De¬ 
cember, 1923. » 

Guardians and Wards Act., (1800) S. 4 o-Court 
refusing to allmc guardian to show by evidence 
that sum ordered to be paid was not really due— 
Fine cannot be imposed. . * 

In order to onable the Court to impose the 
fine it must be shown that the su m for the 
non-payment of which the fine has been im¬ 
posed was actually due from the guardian, and 
if the guardian ■ represents that the sum is not 
due, no fine can be imposed unless it is ascer¬ 
tained as to whether the sura which he has 

been ordered to pay is really due from him. 

[P 477, C 2] 

On a previous occasion accounts were examin¬ 
ed and a certain amount was stated in the Dt. 
Judge’s order to be due from the guardian, 
to the minor. The guardian continued as such 
for some time after. Then she was succeeded 
by another who in turn was succeeded by 
% third. To the intermediate guardian, the 
original guardian had paid a portion of the 
amount stated to be due from her. When the 
guardian for the time being applied to realise 
the balance, the original guardian wanted to 
examine witnesses to show that the amount 
stated to be due from her included certain items 
which were actually realised not by her but by 
her successor in the office of guardianship. Her 
objection was overruled and eventually on her 
non-payment, she was fined. 

Held : that the order, being one without any 
enquiry as regards the amount actually payable 
by the guardian, was improper. (P 478, C 2] 

Khurskaid HasnoAn and Syed Ali 
Kha?i —for Appellant. 

W . H. AJcbari and Bhagwan Prasad — 
for Respondent. 

Facts.—By bis order dated 2nd Sep* 
tember 1921, the Dt. Judge found inter 
alia that Rs. 2,475 and odd was due by 
Mt. Abbasi Begum in her capacity as 
guardian of Yaquti Begum, minor. Mt. 
Abbasi Begum continued as guardian for 


some time after. Then she was succeeded 
by S. Ahmed Nawab in the guardianship. 
Mt. Abbasi Begum paid Rs. 1,000 to 3d. 
Ahmed Nawab. The guardianship then 
shifted to Sd. Azizuddin Hussein who 
applied to realise the balance due from 
the ex-guardian, Mt. Abbasi Begum. Mt. 
Abbasi Begum objected that the Rs. 2,475 
included certain rents due from the te¬ 
nants which she had failed to realise in 
respect of the 3hare of the minor, that 
Sd. Ahmed Nawab had made realisations 
for the periods for which she had been 
made liable and that such realisations 
would appear from the accounts filed by 
Sd. Ahmed Nawab. The Dt. Judge on 
4th October 1923 held that there was 
no necessity for examining witnesses as 
proposed by Mt. Abbasi Begum and re¬ 
jected her objection. Eventually, Mt. 
Abbasi Begum having failed to make the 
payment, the Dt. Judge imposed a line 
of Rs. 50 upon her. The present appeal 
was filed against this order. 

[Kulwant Sahay, J.— His Lordship 
stated the facts of the case and remark¬ 
ed that the Dist. Judge ought to have 
gone into the question as to the amount 
actually due from the appellant, and pro¬ 
ceeded as follows :—] 

The order of the 2nd of September, 
1921, was apparently passed under S. 34 
of the Guardians and Y\ ards Act at a time 
when Mt. Abbasi Begum was still the 
guardian of the minoi Yaquti Begum. It 
is contended by the learned counsel for 
the respondent that the order of the 4th 
of October, 1923, was passed under snb- 
S. (3) of S. 41 of Guardians and Wards 
Aot and that no appeal lies against such 
an order. 8. 45 of the Act, however, 
provides that the guardian shall be liable 
by order of the Court to a fine not exceed¬ 
ing Rs. 100 in jase he fails to pay into 
Court the balance due from him in com¬ 
pliance with a requisition under clause ( d ) 
of S. 34, or if the guardian, after he has 
ceased to be such, iails to deliver any 
property in compliance with a requisition 
under sub S. (3) of 3. 41 of the Act. 
Therefore, in order to enable the Court 
to impose the fine it must he shown that 
the sum for the non-payment of which 
the fine has been imposed was actually 
due from the guardian, and if the guar¬ 
dian represents that the sum is not due, 
no fine,can be imposed unless it is ascer¬ 
tained as to whether the sum which he 
has been ordered to pay is really due from 


1925 


478 Patna 


Ask a ran v. Raghunath Prasad (Malliok, J.) 


him In Jagannath v. Makesh Chandra 
Pal (l) it was held that if the requisition 
under S. 34 ( c ) be not in conformity with 
S. 34 ( d) no fine can validly be imposed 
on the guardian for failure to comply 
therewith. The same principle will ap¬ 
ply in case of the failure of the guardian 
to pay a sum which he may be called 
upon to pay un-ler sub S. (3) of S. 41 
of the Act. I am, therefore, of opinion 
that the order being one without any 
enquiry as regards the amount actually 
payable by the appellant was improper. 
The learned District Judge seems to be 
of opinion that it was immaterial as to 
who had realized the unrealized rents for 
which the appellant was made liable. In 
my opinion it will be inequitable 
to make the guardian pay any sum 
for which she was made liable on 
account of non-realization from tenants 
and which realizations were subsequently 
made by the new guardian. I would,’ 
therefore, set aside the order of the Dis¬ 
trict Judge, dated the 22nd December, 
1923 imposing the fine upon the appel¬ 
lant and direct that her objection dated 
the 4th October, 1923, be considered. 
In her petition of objection of that date 
she stated that the fact of the realizition 
of the unrealized rents would appear from 
the account papers of Mr. Saiyid Ahmed 
Nawab. The enquiry will therefore be 
limited to the papers of Mr. Saiyid 
Ahmed Nawab. If the village papers 
kept by the village amlas during the 
period of the guardianship of Mr. Ahmed 
Nawab or the accounts produced by him 
in Court show any realization from te¬ 
nants or thihidars for the period for 
which Abbasi Begum was made liable, 
such, realizations must be credited in 
favour of Abbasi Begum and she must be 
called upon to pay only the balance left 
after giving credit for such realizations. 

The result is that the appeal is allowed 
and the order of the District Judge is 
set aside with costs. 

Mullick, J.—I agree. If Mr. Ahmed 
Nawab has by arrangement realized part 
of the balance of Rs. 1,475 due from the 
appellant it cannot he said that there has 
been failure on her part to pay the sum 
of Rs. 1,475. Therefore a a fresh notice 
must issue for the sum really due. 

Appeal alloioed. 
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Mullick and Ross, JJ. 

A ska ran Baid De or ee * holder—Appel¬ 
lant;. 

v • 

Raghunath Prasad and others —'Judg¬ 
ment • debor—Respondents. 

Mis. Appeal No. 141 of 1924, Decided 
on 8th April 1925, against an order of the 
Sub. J., Gaya, D/- 30th April 1924. 1 

* Civil P. C., S. ±7 and 0. 21, R. -98 -Decree- 
holder being auction purchaser — Order under 0. 21, 
R. 98 is appealable. 

When the decree-holder is the auction purcha* 
ser and is resisted by the judg neut-debtor an 
order made undir rule 98 is appealable as a 
decree. [P 479 C 2] 

Khurshaid Husnain, Kailaspathi and 
Sarjoo Prasad —for Appellant. 

Murari Prasad and Brij Kishore Pra¬ 
sad —for Respondents. 

I i 

Mullick, Jr-This appeal arises out of 
an application made under Order 21, rule 
97, of the Civil Procedure Code against a 
judgment-debtor in a mortgage-decree 
who is alleged to have resisted the deli¬ 
very of possession to the decree-holder. 
The decree has not been printed but the 
Subordinate Judge states that the pro¬ 
perty is described as. 

One kita makan with he lund, halcsa- 
kunati anu choukath and kemuar and other 
laivazmat appertaining to the house.” 

He also states th it the house is descri¬ 
bed as. 

Within the Gaya Municipality bear¬ 
ing No. 49 in Ward No. 10.,’ 

He further states that the decree gives 
no boundaries nor any area. In the exe¬ 
cution petition which was filed on the 
20th February 1923 the area is given as 
2 kathas and the description is &s above. 

In the first sale proclamation, which was 
published shortly afterwards, the des¬ 
cription is substantially the same ; but the 
area is given as 2 kathas 2 dhurs In the 
second sale proclamation the area is fur¬ 
ther altered to 2 kathas 7 dhurs and sale 
certificate which has been printed shows 
that what was sold was ‘ one two-store¬ 
yed pucea house together with the land 
and the residential right as also the door 
frames and door leaves and other mate¬ 
rials of the house, holding No. 49 Ward 
No. 10 paying the annual holding and lat¬ 
rine tax of Rs. 22-8 0.” 


(1) £*.916] 2S C. L. J. 149 = 86 1. C. 286 = 
21 C. W. N. G8S. 


The sale certificate states the approxi¬ 
mate area as 2 kathas 7 dhurs. 
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When the Civil Court peon went to give 
delivery of possesion of this property on 
the 1st March 1924, he was resisted by 
the judgment debtor Raghunath Prasad 
and others. 

It is now found that at the time of 
mortgage there was a piece of waste land 
near the house and that another house 
has been built upon it since then and that 
the area of the sites upon which the two 
houses stand are respectively 2 kabhjts 
7 dhurs and 2 kathas. In the summary 
inquiry, which he has held under Order 21 
rule 97 C. P. C., the Subordinate Judge 
linds that what was mortgaged and sold 
was the house standing on the 2 kathts 
7 dhurs inclusive of the land and that it 
was never intended to mortgage or to sell 
the other plot of 2 kathas. 

The decree-holder, however, claims this 
plot as a part of the property covered by 
the mortgage and also the house standing 
on it as an increment thereto. 

Having regard to the descriptions given 
(l) in the execution petition, (2) in the 
two sale proclamations, and (3) in the 
sale certificate, it U difficult to see how 
the decree-holder can be entitled to deli¬ 
very of possession of the plot of 2 kathas 
and the house standing thereon. He con¬ 
tends that the ruling description of the 
property is the holding number and that 
the area is only a false demonstration. 
I agree with the Subordinate Judge that 
this cannot be so. The decree holder 
deliberately chose to sell, one house stand¬ 
ing on a site of 2 kathas or 2 kathas 
7 dhurs. At the time of the mortgage suit 
the second house had already been built, 
but ho took no trouble to mention that 
fact in his plaint and he was careful not 
to give either the area or the be undaries 
of the mortgaged land. He gave instead 
the Municipal number which is not a per¬ 
manent description and may change at 
aio moment. Having regard to the facts 
of this case, 1 do not think it can bo ac¬ 
cepted as the description which identifies 
the property. In my opinion what was 
mortgaged was only the house which 
existed at the time of the mortgage and 
the site upon which it stood. On the 
merits, therefore, the learned Subordinate 
Judge was right. 

It is also contended by the repondent 
that no appeal lies. \ 

It is urged that an order delivering or 
efusing to deliver possession to a decree- 
holder is not an order relating to the exe¬ 


cution, satisfaction or discharge of the 
decree and, therefore, is not appealable 
as an order made under S. 47 of the Civil 

Procedure Code. , 

Now in one sense it >8 true that a dec¬ 
ree for the enforcement of a mortgage by 
the sale* of the mortgaged property is 
satisfied as'soon as the sale takes place 
and the decretal amount is deposited to 
the credit of the decree-holder. But at 
the same time the legislature has thought 
fit to make rules for regulating the proce¬ 
dure for annulling or giving effect to the 
sale. These rules are included in Order 21, 
which deals exclusively with execution 
and I do nob think it will be a straining 
of language to hold that proceedings con¬ 
nected wish the delivery of uossession re¬ 
ferred to in rule 94 and the subsequent 
rules are proceedings relating to the exe¬ 
cution of the decree. From this point of 
view an order under rule 98 would, i-n my 
opinion, be one relating to execution. 
Whethery an 'order relating to resistance 
against delivery of possession is appeal¬ 
able will depend on whether Ss. 2 and 47 
apply to it, and I have no doubt that 
when the decree-h A ler is the auction-pur¬ 
chaser and is resisted by the judgment- 
debtor an order made under rule 93 13 ap¬ 
pealable as a decree. 

Indeed in a mortgage suit it is difficult 
to conceive any thing mere vital to the 
satisfaction of the decree than the deli¬ 
very of possession to the decree-holder of 
the property wnich he has purchased at 
the auction sale in part or full payment 
of his decree. The machinery of the Court 
sale merely substitutes a contract by the 
Court for one by the parties themselves. 
If the contract had been made by the par- 
tie-, the delivery of possession would have 
been the most important ingredient of 
the contract for setting off the purchase 
money against the decretal sum and I see 
no reason why it should he otherwise at a 
Court sale. 

1 agree, therefore, with the dissenting 
judgment of Stanley. C J. in Bhagwati v. 
Banwari Lai (1) and with the judgment of 
the Cilcutta High Couit in Hari Gharan 
Dattr v. Manmoh'm Nandi (2). There are 
observations in Rasibkiishan Mukherji v. 
Ridlianath Bose (3) to the effect that the 
d ecree-holder purchaser has no higher 
(1/ [V 1031 3L All. rtz— > A.L.J. <1—1 1.0.410= 
o M. L. T. 1*5 (F. B.) 

(2) [1913] 18 C. W. N. 27=20 I. C. 871. 

13) [1911] 19 C. W. N. 835=25 I. 0. 20V-20 

0. L. J. 133. 
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rights than any other auction-purchaser ; 
but the decision of that case did not turn 
upon those observations. It is difficult 
to see why the generality of the term 

parties to the suit ” in S. 47 should be 
limited and apply only to questions ari¬ 
sing before the auction-purchase and why 
a decree-holder should cease to be a party 
merely because the Court makes the con- 

|fcract °f sale for him. 

A reference to rule 102 would to some 
extent seem to support this view. Under 
this rule the decree-holder has, but the 
judgment-debtor has not, the right to 
challenge a decision under rule 98, by suit 
and if S. 47 does’ not apply, then the dec¬ 
ree-holder has an unfair -advantage. If 
owever, S. 47 is held to be applicable, 
this inequality is removed and rule 103 is 
left to operate between the decree-holder 
purchaser on the one hand and a third 
party acting under the instigation of the 
judgment-debtor on the other. It has to 
be admitted, however, that the rule still 
leaves an inequality in so far as it penali¬ 
ses a judgment-debtor who may have 
made an arrangement with a third party 
auction-purchaser that he will not take 
immediate possession [such as was dis¬ 
closed in Hari Charan Dutt's case (2)] but 
with such a case we are not it present 
concerned. 

Butin the majority of cases the, judg¬ 
ment-debtor resists on the ground that 
the property of which delivery of posses¬ 
sion is sought was not in fact sold or that 
if sold, the sale was illegal or contrary to 
the terms of the decree. In such an objec¬ 
tion the auction-purchaser, whether he he 
the decree-holder or a third party, would 
be a necessary party and the order of the 
Court disposing of the objection would 
certainly be a decree under S 47 ; but the 
objection must be made before delivery of 
possession. In Durga Charan Mandal v. 
Kali Prasana Sarkar (4) an objection was 
taken after the confirmation of the sale 
but before delivery of possession that the 
holding was not saleable and it was held 
that the execution Court was competent 
to investigate it under S. 47 provided the 
judgment-debtor could show that he was 

ignorant of the processes that led to the 
sale. 

In the present case the objection of the 
judgment-debtor was that the house on 
the smaller plot had not been sold and 
tj at it was n ot competent for the Court 
(4) [1899; 26 Cal. 727=3 C. W. N. 586. " 


to sell it. In my opinion the objection 
was one under S. 47 C. P. C. and the 
order of the Court in favour of the decree- 
holder was, in my judgment, appealable. 

The appeal therefore lies, but as it 
fails on the merits it is dismissed with 
costs. 

Ross, J. I agree that the appeal 
should be dismissed. 

Appeal dismissed 
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Jwala Prasad, Ag. 0. J.and Mac- 

pherson, J 4 

Rai Kashinath Singh Bahadur —Plain¬ 
tiff-Appellant. 

v. 

Kail as Singh and another —Defen¬ 
dants—Kespondents. 

Appeal No. 50 of 1924, Decided on 7th 
July 1924, from Appellate Order of the 
Addl. Sub. J., Gaya, D/- 19th June 1923. 

Civil P. C'., O. 22, Pi. 4— Suit does not abate on 
death of one of the defendants , where liability is 
joint and several—Claim for rent creates such 
liability. 

The test is whether the liability of the defen" . 
dants or the judgment-debtors is joint and several 
in order to c etermine whether the death of one of 
the defendants or judgment-debtors renders the 
entire decree null and void. [P 4<<l C 2] 

A claim for rent is joint and several one as 
against the tenants. [P 482 C 1] 

J. P. Sinha —for Appellant. 

Rsspondents not represented. 

Jwala Prasad, Ag. C. J.— This is an 
appeal against an order passed by the 
Subordinate Judge of Gaya dated the 18th 
December 1923 setting aside an order of 
the Munsif of Gaya dated the 19th June 
1923. 

The order in question relates to the 
execution of a decree obtained by the 
appellant against a number of persons as 
defendants. The decree is dated the 17th 
February 1922 and is said to be a rent 
decree. An objection was raised by some 
of the judgment-debtors to the execution 
of the decree upon the ground that three 
of the judgment-debtors were dead at the 
time when the decree was passed and 
consequently the decree was a nullity and 
incapable ^of execution. This objection 
was overruled by the Munsif who held 
that there was no good evidence to show 
that three of the judgment-debtors were 
dead before the decree was paased. 
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that there was good evidence as to one 
of the judgment- debtors Chhedi having 
died before the decree was passed. 

This is a finding of fact and is not 
capable of challenge in second appeal, 
^fie learned Subordinate Judge, however, 
holds that as one of the judgment-debtors, 
Chhedi, had died before the decree was 
passed the entire decree is a nullity and 
incapable of execution. Upon this view 
he allowed the appeal and dismissed the 
execution case. 

As a point of law the learned Subordi-, 
nate Judge is not correct in stating that 
the death of one of the defendants neces¬ 
sarily makes the entire decree null and 
void. The suit apparently was instituted 
against a number of defendants with res¬ 
pect to arrears of rent due from them. 
The decree or a copy thereof is not on the 
record but the description thereof in the 
application for execution shows that it 
was a rent decree and the Munsif also 
incidentally refers to it as a rent decree. 
If it was a rent decree the liability of the 
defendants was joint and several and the 
plaintiff was entitled to enforce bis claim 
for rent against the defendants jointly 
and severally. Therefore upon the death 
of one of the defendants he was entitled 
to continue his suit against the remaining 
defendants and the effect of the omission 
to bring the legal representatives of the 
deceased defendant upon the record would 
only be the abatement of the suit against 
that defendant and not necessarily the 
abatement of it against all the defendants. 
Such is the law as laid down in rule 4 of 
Order 22 of the Code of Civil Procedure 
which runs thus :— 

“4. (1) Where one of two or more 

defendants dies and the right to sue does 
not survive against the surviving defen¬ 
dant or defendants alone, or a sole defen¬ 
dant or sole surviving defendant dies and 
the right to sue survives, the Court on an 
application made in that behalf, shall 
cause the legal representative of the 
deceased defendant to be made a party 
and shall proceed with the suit ”. 

Clause (3) of that rule says :— 

Where within the time limited by 
law no application is made under sub-rule 
(l), the suit shall abate as against the 
deceased defendant ”. 

Therefore if the right to sue against the 
remaining defendants survives the death 
of one of the defendants will not cause 


the abatement of the entire suit but only 
as against ths deceased defendant. The 
present Code of 1908 has set at rest the 
doubt that possibly arose under the old 
law. As a matter of fact under the old 
law although the wording was not clear 
the interpretation given to it by the 
several High Courts shows that the suit 
would not necessarily abate on account of 
the death of one of several defendants if 
the right to sue survives against the 
remaining defendants. The authorities 
have been referred to in Mulla’s Code of 
Civil Procedure under Order 22 rule. 4 and 
Ine*d only refer to two cases. Abdul 
Aziz v. Basdeo Singh (l) and Toy Gobind 
Bah a v. Momnotha Nath Bauerp (2) 
I quote these authorities not only for the 
purpose of showing that the suit will not 
abate by reason of the death of one ol the 
defendants provided the right to sue 
survives against the remaining defendants 
but also for the proposition that a claim 
for rent is joint and several as against the 
tenants. The placitum in the Allahabad 
case which agrees with the body of the 
ruling runs as follows : 

“ Held that the liability of joint holders 
of a fixed rate tenancy to payment of rent 
is joint and several and not joint only. 
The failure, therefore of the plaintiff in a 
suit for rent against several fixed rate 
tenants jointly to bring upon the record 
the representative of a deceased defendant 
is no bar to the continuance of the suit 
against the remaining defendants.” The 
learned Judges observe that the case 
seems to he covered by the decision of the 
Calcutta High Court in Joy Gobind Baha 
v. Monmotha. Nath. Bauerji (2). That was a 
suit against several persons for the 
recovery of the rent of a holding. Their 
Lordships also observed that they found 
no reason for distinguishing between the 
liabilitv of several holders of a fixed-rate 
tenancy and the liability of several tenants 
of any other holding. Therefore if the 
decree was with respect to rent the liabi¬ 
lity of the “ Judgment-debtor’s was joint 
irrespective of the nature of the holding. 
Consequently the death of” Judgment- 
debtor, Chhedi, does not at all affect the 
liability of the other defendants and the 
suit did not abate against those defen¬ 
dants and the decree against those defen¬ 
dants remains valid. As observed above 

(1) [1912] 34 All. (504= 17 1. C. *9-'0 A. L. J. 

183. 

(2) [19061 33 Cal. 580. 
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I have referred to the authorities of the 
Oalcutta and Allahabad High Courts 
because t hey related to claims for rent but 
the cases referred to by Mr. Mulla which 
I have carefully gone through show that 
the principle applies to all kinds of claims 
where the claim can be enforced jointly 
and severally against the defendants. The 
test therefore is waether the liability of 
the defendants or the judgment-debtors is 
joint and several in order to determine 
whether the death of one of the defen¬ 
dants or judgment-debtors renders the 
entire . decree null and void. It would 
have been well if we had a copy of the 
decree upon the record but in the absence 
of the decree I rely on the description 
thereof given in the execution petition 
and the judgment of the Munsif. I there¬ 
fore set aside the order of the Subordinate 
Judge and restore that of the Munsif and 
direct the execution to proceed except as 
against the deceased judgment-debtor 
Chhedi Singh and his legal represent¬ 
atives. The decree so far as Chhedi and 
his legal representatives are concerned 
is null and void. The appeal is decreed 
with costs. There is no appearance on 
behalf o'* the opposite party. 

Macpherson, J.—I agree. 


1925 PATNA 482 

Mullick and Boss, JJ. 

Shaikh Kaloo —Judgment-debtor — Ap¬ 
pellant. 

v. 

Bhola nath and others — Decree- hold¬ 
ers—BespoL dents. 

M. No. 216 and 0. B. No. 322 of 1924, 
Decided on 13th March 1925, from an 
order of the Dt., Gaya, D/-8th June, 
1924. 

Civil P. C., S. 47— Objection to attachment by a 
party against who n suit was d smissed—Objection 
us one under S. 47 and not under 0. 21, it. 53. 

Under S. 47 parties to the suit include the 
parties against who n the suit has-been dismissed 
and therefore an objection by such a party that 
the property at achid in execution is not liable 
to attachment is one under S. 47 and not under 
O. 21, R. 5- and the decision thereon is a d cree. 

[P 463 C 1] 

N. A. Prasad No . II —for Appellant. 

Kailash Pati —for Bespondents. 

Mullick, J .— This appeal arises out of 
an order made by the District \ udge of 
Gaya on the 8th of July 1921 allowing 
an appeal from the decision of the Munsif 


of Gaya dated the 12fch of May 1924. It 
appears that Bholanath and another got 
a iecree for money against Masammat 
Wasihan and Toolia and in execution 
attached two houses in the town of Gaya 
alleging that they were the properties of 
the above judgment-debtors. An objection 
was then preferred purporting to be made 
under S. 47 of the Civil Procedure Code 
by the appellant Kaloo who alleged that 
the houses were his properties and did not 
belong to Wasihan and Toolia. 

The Munsif allowed the application and 
withdrew the attachment whereupon the 
decree-holder appealed to the District 
Judge who set aside the Munsifs order 
and found that the properties belonged to 
the judgment-debtors aDd that they were 
liable to be sold. 

The present second appeal is preferred 
by the defendant Kaloo who urges that 
no appeal lay to the District Judge as the 
decision of the Munsif was one under 
Order tfl Buie 58 of the Civil Procedure 
Gode and that the only remedy open to 
the decree-holder was to institute a 
regular suit. The appellant has also, by 
way of precaution, hied a petition in revi¬ 
sion which has been marked as Givil 
Bevision Gase N o. 32 A of 1924. 

The sole question argued before us is 
whether the appellant was entitled to 
come in under S.47 of the Civil Procedure 
Code. The learned Vakil for the appel¬ 
lant urges that though the appellant was 
imi leaded as a defendant in the original 
suit in which the money decree was made, 
eventually the suit was dismissed against 
him ; and that although his name appears ; 
among both the parties to the suit in the 
decree, he was in fact not affected by the 
decree and was not party within the 
meaning of S. 4 7. On this point, there 
was some conflict of opinion in ".he vari¬ 
ous Courts before the present Civil Pro¬ 
cedure Code was enacted. It was held, 
for instance, in Shea Pargash Singh v. 
Nawab Singh, (l) that S. 244 of the Code 
of Civil Procedure of 1882 does not apply 
to a dispute between the decree-holder 
and a person against whom though a party 
to the suit, no decree has been passed. 
The general principle upon which this 
decision and others of a similar kind were 
based was that it was noo fair that a 
person against whom no decree had been 
made and who was really in the position 
of a strange-, should h a compelled to have 

<1) 11910] 32 All. 321=5 l.U. 495=7 A.L.J. 2 >4. 


1925 S. K. Mahammad 

resort to the summary procedure of the 
Execution Court in order to establish his 
title. That principle, however, ha? not 
been accepted in S. 4 r t of the present Code 
of Civil Procedure of 1908, which has 
expressly enacted that the parties to the 
suit include the parties against whom the 
suit has been dismissed. Therefore, upon 
the plain wording of the statute there can 
be no room for argument as to whether 
the appellant was entitled under S. 47 of 
the Code, to apply to the execution Court 
for the determination of his claim ; and 
as the decision of Execution Court was a 
final decision on a question of right, 
it was a decree and an appeal lay against 
it to the District Judge. Therefore the 
objection that the District Judge had no 
jurisdiction to entertain the appeal against 
the Munsif's order fails. The Munsif 
also does not appear to have treated the 
application of Kaloo as one under Order 
21 Rule 58 C. P C., and, even if he had 
done so the objection that an apj eal did 
not lie would not have been entertain- 
able if in fact that application was one 
entortainable under S. 47 oi the Code. 

A second appeal therefore would have 
lain to this Court against the order of the 
District Judge, if the matter had not been 
concluded by a finding of fact. The 
District Judge finds that the attached 
property was the property of the judg¬ 
ment debtors and that finding is final in 
second appeal. The second appeal there¬ 
fore fails and it is dismissed with eo-ts. 

Civil Revision No. 322 of 1921 is not 
pressed and the application is dismissed. 
There will ba no separate costs in the 
Revision. 

Das, J.—I agree. 

A ppiicition d l sm issed. 

-—— 
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Bucknill and Ross, JJ. 

Shaikh Mahammad Yassin —Appellant. 

v. 

fimperor —Opposite Party. 

Criminal Appeal No. 207 of 1924, Deci¬ 
ded on the 19th December 1921, from a 
decision of Assistant Sessions Judge, 
Muzaffarpur, D/ 27th September, 1924. 

&) Crimin'%l P. C., S. 195 -Pena 1 Cole S. 211— 
False information to pol ce followed by complaint to 
Court—Sanction to prosecute is ne essary. 

Where an information t:> the police is followed 
by h comnlaint. to the Court based on the same 
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allegations and the same charge, the sanction of 
complaint of the Court itself under S. 195 (l) (b) 
of the Code is n<cessary before the Court could 
take coguizanoe ol an off< 1 ce punisbt ble under 
S. 211 of the Indian Penal Code, in respect of the 
fake char* e ina3e to the police, on the ground 
that it was an offence committed in relation to 
a proceeding in Court. The fa^t that the corn 
plaint was not investigated by the Court, does riot 
make any difference. 4 ^ C'al., ! 152 and 44 Cal,, 
650 fallowed. [P. 4B4,C. 1,2] 

(b) Criminal P. C Ss. 195, 4'6 end 4 (1) (fc)— 
Order passed by Court on complaint made by Police 
is not complaint by Court. 

Where a prosecution was initiated by the Police 
who made the co nplaiot arid on that -o nplaiut 
the Magistrate passed an order to summon the 
accused. 

[lei /; that the order could not be construed as 

a “complaint” within tae meaning ol the Code. 

[P. 484, C. 2] 

Kk ars ha id flus vain and Ahmad Raza 
for Appellant. 

Assistant Government Advocate for 
Opposite Party. 

Ross, J. —This is ac appeal against a 
conviction by the learned Assistant Ses¬ 
sions Judge of Muzaffarpur. The appel¬ 
lant Muhammad Yassin was charged with 
having on the 25th of October 1923 in¬ 
stituted criminal proceedings charging 
certain persons with the offenses of rio¬ 
ting and murder, knowing that there was 
no just or lawful ground for such procee¬ 
dings. The case was instituted by way 
of information to the police. The police 
enquired into the case and reported that 
it wa 3 false, and the Sub-Inspector com¬ 
plained against the informant whereupon 
the Magistrate ordered that he should be 
summoned under S. 211 of the Indian 
Penal Code. The appellant was committ¬ 
ed for tlie trial and has been sentenced 
to five years’ rigorous imprisonment. 

It appears upon the record that on the 
5th ol November 1923, before the police 
had submitted the final report, Muham¬ 
mad Yassin filed a petition before the 
Magistrate complaining of the police in¬ 
vestigation and praying that the ca-e 
should he enquired into and the persons 
whom he accused summoned. Subsequent¬ 
ly, when he was called upon by Magis¬ 
trate to show cause why he should not 
he prosecuted for instituting a false case, 
he again asserted that the case was true. 
These complaints were never investigated 
and he was not even examined on oath. 

The contention of the learned Vakil 
who appears for the appellant is that 
inasmuch as the petition of the 5th 
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November bled before the Magistrate was 
a complaint within the definition in the 
Oriminal Procedure Code the offence, if 
any, became an offence which was com¬ 
mitted in or in relation to a proceeding in 
Court, and, consequently, a complaint in 
writing by the Court or by some other 
Court to which it was subordinate was a 
condition precedent to cognizance being 
taken of this offence under S. 211. Two 
authorities have been cited in support of 
this proposition. The first is the decision 
in Tayebnlla v. Emperor (l) where Mr. 
Justice Mukherji and Mr. Justice Sheep¬ 
shanks distinguished the cases where 
there is an information to the police only 
from those where there is also a complaint 
in Court. Their Lordships pointed out that 

A sanction is requistiej in respect of an 
offence under S. 211 of the Indian Penal 
Code only when such offence has been 
committed in or in relation to any procee¬ 
ding in any Court; no sanction is neces¬ 
sary when a false charge has been made 
to the Police and .has not been followed 
by a judicial investigation thereof by a 
Court. The position is different where 
upon the pol.ee report as to the falsity of 
the complaint, the complainant insists 
upon i judicial investigation; if he does so 
he is deemed to have preferred a com¬ 
plaint to the Magistrate. If the Magis¬ 
trate finds his case to be false, a sanction 
would be requisite under S. 195 (l) (b) as 
the offence may be said to have been 
committed in proceeding in a Court”. The 
same view was taken in Brown v. Ananda 
Gal Mullick (2) where it was laid down 
that where an information to the police 
is followed by a complaint to the Court, 
based on the same allegations and the 
same charge, and such complaint ha* been 
investigated by the Court, the sanction 
of complaint of the Court itself under S. 

195 (1) (b) of the Code is necessary be¬ 
fore the Court could take cognizance of 
an offence punishable under S. 211 of the 
Indian Penal Code, in respect of the false 
charge made to the police, on the ground 
that it was an offence committed in rela¬ 
tion to a proceeding in Court. The deci¬ 
sion in that case was arrived at indepen¬ 
dently of the decision in Tayebullas (l) 
case to which, at the end of tbe judgment, 
reference is also made. 

(1) [1916] 43 Cal. 1152=24 C.L.J. 134=20 C.W* 

N. 165=36 I. C. 845=18 Cr. Tj. J. 33. 

(2) [1917] 44 Cal. 650=20 C.W.N. 1347=18 Cr 

L. J. 25=36 I. C. 857 = 25 C.L.J. 59. 
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The learned Assistant Government 
Advocate seeks to distinguish these on the 
ground that the complaint in the present 
instance was not investigated by the 
Court. To my mind that cannot make 
any difference in favour of the prosecution. 
The complainant was entitled to have his 
complaint enquired into and the fact that 
no enquiry was made cannot be made a 
merit in the prosecution. The absence 
of an investigation cannot be made a 
ground of distinction. The point is that 
by making his complaint to the Court the 
informant has withdrawn the information 
from the category of mere police procee¬ 
dings and has raised it to the category of 
a proceeding in Court. This necessitates 
a complaint by the Court if the informant ^ 
is to be proceeded against. The matter is 
no longer in the hands of the police but is 
within the cognizance of the Court itself. 

A further answer was suggested to this 
effect that the order of the Magistrate 
summoning the appellant was itself a com¬ 
plaint either within S. 195 (l) (b) or with¬ 
in S. 476 of the Code. In my opinion this 
is not a tenable argument. A reference to 
the definition of Complaint” in the Code 
is a sufficient answer. And these procee¬ 
dings were initiated by the Sub-Inspector 
of Police who made the complaint and on 
that complaint the Magistrate passed an 
order to summon the appellant. It is, in 
my opionion, impossible to consture that 
order passed on a complaint as being it¬ 
self a complaint within the meaning of 
the Code. It follows therefore on the 
decisions above referred to that the pro¬ 
ceedings in which the appellant has been 
convicted were wholly without jurisdiction 
because the bar imposed by S. 195 has 
never been removed. 

The conviction therefore cannot stand 
and must be set aside. 

Bucknill, J . —I agree. 

Conviction set aside. 
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Mullick and Ross, JJ. 

Khirodhar Singh and others —Decree - 
holders—Petitioners. 

v. 

Gajadhar Eal Mahto and others —Oppo¬ 
site Party. 

Civil Rev. No. 390 of 1924, Decided on 
6th April, 1925, against an order of the 
Sub. J., Patna, D/-19th June, 1924. 
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in) Civil P. c„ S. 47 —Mortgage decree—Order \ 
ihat properties should be sold in certain order j 
Order is appealable. , 

Where a mortgage decree was passed against | 
certain properties and the Court ordered that at 
first all except a certain item should be put up - 

for sale and if such sale failed to fetch a suffi- ! 

cient sum, then the other item should be sold. 

Held ; that the order was a final order between 
the parties in a mitter relating to the execution, 
satisfaction and discharge of the decree and was 
appealable. ^5, C. 2.] 

if {b) Mortgage— Subsequent purchaser of one of 
the items—Purchase subject to mortgage—Mortgage 
decree—Execution Court cannot order properties to 
be s Id in particular order. 

The execution Court ought not ordinarily to 

fetter the discretion of the decree-holder to put 

to sale whatever property he wished fir^t to sell. 

[1\ 4H5, C. 2.J 

Where subsequent to the execution of a mort¬ 
gage, a certain portion of the propertj' was 
purchased by another and where there was a suit 
on the mortgage and the suit was decreed and in 
the executing court the subsequent purchaser 
applied that the items purchased by him should 
be sold only if Ihe other items were insufficient. 

Held : that the question tun ed on the form of 
the contract between the vendor and the purcha¬ 
ser, namely whether the property was sold 
subject to the encumbrance <>r not and as in the 
present case, it appeared that the sale was sub¬ 
ject to the mortgage, there was no ground for 
interfering with the rights of the mortgagee to 
sell the property in any * rler be pleased. {Case 
lair discussed ) id’- 487, C. 1.] 

H. O'. Sin ha for Hey sot Hussain - for 

Petitioners. 

R. (’. Rai for Raghu Kantian Prasad 
lor Opposite Party. 

Ross, J.—This is ,an application in 
revision by the decree holder against an 
order passed by the Subordinate Judge of 
Patna in execution proceedings. 

The Petitioner held a mortgage over 
two properties, a gola and some kosht land. 
The Opposite Party is a subsequent 
pure hater of the gola. A decree was 
passed on the mortgage and the decree- 
holder applied for sale of both properties. 
The Opposite Party claimed that the gola 
should l)e sold only if the other property 
did not fetch a sum sufficient for the 
satisfaction of the decree. The learned 
Subordinate Judge was of opinion that 
such an order could be passed and he 
therefore ordered that all the mortgaged 
properties should he advertised for sale 
and that at first all except the gola should 
lie pub up for sale and, if such sale failed 
to fetch a sufficient sum, then the gola 
should also he sold. 

The decree holder contencs that this 
order is without jurisdiction and that he 
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is entitled to sell the mortgaged properties 
in any order he chooses. As it is doubtful 
whether any question of jurisdiction arises, 
this application will he treaied as an 
appeal inasmuch as it is a final order 
between the parties in a matter relating 
to the execution, satisfaction and dig-' 

charge of the decree. 

The learned Vakil for the Opposite 
Party relies on Ss. 56 and 81 ol the 
Transfer of Property Act and 0. 34, R. 4 
of the Civil Procedure Code and upon 
the decisions in RajkesJurar Prasad Na,rain 
Singh v. Mohammad Khalilul Rahman (l), 
Kommineni Appaga v. Man gala- Rangayya 
(2) and fihagwan Chandra Das v. Rat 
Saheb Dharam Narnia Das (3) and con¬ 
tencs that the Court is entitled to say in 
what order the mortgaged properties 
should bo sold having regard to the 

equities of the case. 

It is not easy to reconcile all the deci¬ 
sions on the right of the subsequent pur¬ 
chaser to claim marshalling. See the 
one hand RodJimul v. Ramharalch (4), 
Chuni Dal v. Full ( hand (5) and Magm 
lain Ram v. Mehdi f[ossein Khan- (6) and 
on the other hand Bhtkhari v. Dalip (7) 
and Dilawar v. Roiaki Ram (8). 

The subject has been discussed in 
Jatadhari Singh v. Raldco Lal (9) where 
in the leidirg judgment the cises are re¬ 
ferred to and it is shown that the authori¬ 
ties in the Calcutta High Court are all 
unanimous in holding that the executing 
Court ought not ordinarily to fetter the 
discretion of the decree-holder tc put to 
sale whatever property he wishes first t) 
sell. 0. 34, R. 4 of the Civil Procedure 
Code is referred to and it is pointed out 
that, while the Court making the decree 
has no doubt a right to declare what por¬ 
tion of the mortgaged property should be 
sold first, that discretion is not to he ar¬ 
bitrarily exorcised and is subject to the 
general principle that the Court cannot 
prejudice the rights of the mortgagee if 
he has not himself done any act which pre¬ 
judices the rights of those having equities 
against the mortgagor. Tt is further ob- 
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served that in the absence of a direction 
in the decree to the contrary it would 
seem that this discretion vests in the ex¬ 
ecution Court also. Bajkesawar Prasad 
Narain Singh v. Mohammad Khalilul 
Rahman (i) was a case between a prior 
and a puisne mortgagee and it was held 
that the puisne mortgagee was entitled to 
the benefit of S. 81 although he had pur¬ 
chased the property in execution of his 
mortgage decree. But the learned Vakil 
relied on a passage in the judgment at 
P. 533 where it is said that apart from the 
question of marshalling it appear* that the 
Court has undoubtedly the right to 
direct under 0. 31, R. 4, that the pro¬ 
perties mortgaged should be sold in a 
particular order. The judgment goes on 
to say that ordicarily the right of selling 
the property in a particular ore er rests 
with the decree-holler; and, in tf\e ab¬ 
sence of any contract between the parties, 
the decree-holder may proceed to sell the 
properties in whatever order he thinks 
best so as to facilitate the realization of 
his mortgage debt. “ But the Court can 
in the Circumstances of a case and in view 
of the equities arising in favour of the 
various parties, direct the order in which 
the properties should be sold and, in 
fact in that a case the Court did direct 
that the properties of the puisne mort¬ 
gagee should he sold last. In Kommineni 
A -ppayya v. Mari gala Rangayya (2) there 
were two properties, parcel No. 1 and 
parcel No 2, that were mortgaged to the 
Plaintiff, and the third Defendant subse¬ 
quently purchased parcel No. 1. It was 
held in that case that although the third 
Defendant was not entitled to have the 
property marshalled and to insist that 
parcel No. 2 should be first sold before 
recourse was had to parcel No. 1, yet 
under S. 88 of the Transfer of Property 
Act (O. 34, R. 4, C. P. C.) the Court 

might order that a portion sufficient to 
discharge the Plaintiff’s debt be sold ; and, 
if parcel No. 2 was sufficient and the 
Plaintiff could not possibly be prejudiced 
by such sale, it might be open to the 
Court to direct in the decree itself its sale 
before the other oroperty. 

In Bliagwan Chandrai Das v. Rat Saheh 
Dharam Narain Das (3 • the question was 
whei her the decree holders were entitled 
to have all the properties which were 
mortgaged to themselves sold in execution 
of their decree. In that case the Subordi¬ 
nate Judge had excluded from the sale 


properties which had been purchased sub¬ 
sequently to the mortgage. The Court in 
allowing the appeal decided that all the 
property must be advertised for sale and 
when they were actually brought into 
execution and became subject to sale it 
would then be for the Court to decide on 
just and equitable principles which pro¬ 
perty ought to be sold first. 

The rule and its limitations are stated 
in Averall v. Wade (10) where Lord St. 
Leonards while stating that where one 
creditor has a demand against two estates 
and another against one only, the latter is 
entitled to throw the former on the fund 
that is not common to both, added : “This 
is a narrow doctrine and cannot generally 
be enforced against an encumbrancer who 
is a mortgagee. Whatever may be the 
equity of the creditor with only one secu¬ 
rity, the mortgages of both estates has a 
right to compel the debtor to redeem or 
he may foreclose.” It is further, how 
ever, pointed out that whereas in a suit 
for foreclosure the first mortgagee has a 
right to foreclose and all that the second 
mortgagee can do is to redeem him, in the 
case where the mortgagee is not entitled 
to anything more than his money, that is, 
where the decree is for sale, the equity of 
the creditor with only one security may 
be easily worked out. 

S 55 (1) (g) of the Transfer of Property- 
Act provides that the seller is bound, 
except where the property is sold subject 
to encumbrances, to discharge all encum¬ 
brances on the property then existing : 
and, following this principle, S. 56 enacts 
that where two properties are subject 
to any charge, and one of the properties 
is soli the buyer is, as against the seller, 
in the absence of a contract to the con¬ 
trary, entitled to have the charge satisfied 
out of the other property so far as such 
property will extend. ’ The matter is put 
thus by Sir Rashbehavy Ghose in bis Law 
of Mortgage, Filth Ed., at p. 388 : The 

question, therefore, is not whether the 
purchaser takes subject to the mortgage 
as between himself and the mortgagee, but 
whether he is bound to discharge the 
mortgage debt as between himself and the 
mortgagor If he is not, he may un¬ 
doubtedly insist upon marshalling. Oi 
the other hand if the purchaser cannot 
claim exoneration, the whole burden of 
the mortgage debt should not, as between 


(10) [1835] 1 L. L. and G. T. Sug. 262. 
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him and the mortgagor, be thrown on the 

latter.” , 

The question therefore turns on the 

form of the contract between the vendor 
and the purchaser, namely, whether the 
property was sold subject to the encum¬ 
brance or not It is stated in the Peti¬ 
tioners affidavit that in their .written 
statement the Opposite Party prayed that 
their purchased property should be ordered 
. to be sold after the other properties, hut 
the learned Subordinate Judge who 
decreed the suit ordered that no facility 
should be allowed to the Opposite Party , 
and the decree is silent on the subject. 
The presumption therefore is that wnat 
the Opposite Party paid for was the equity 
of redemption only and there is no equity 
in his favour. There is therefore no 
ground for it terfering with the rights of 
the mortgagee to sell the pro] erty in any 
orc'er he pleases. I would allow this ap¬ 
peal with costs and set aside the c-r. er of 
the learned Subordinate Judge and disal- 
' ] ow the objection of he judgment-debtor. 

Mullick, J.—I agree. 

Avveal allowed. 


# 1925 PATNA 4S7 

R< ss, J. 

The He :gal North Western Rv. Co 


Petitioror. 


v 


Suhhdeo Prasad ~ Opposite Party. 

Civil Rev. bo 4S9 of 1924, Decided on 
30th January. 19-5, from a decision of 
the Sub. J , M >tihari, IF- 14t-h August, 

1924. 

^ Master and Servant — A < ref men* let en va> - 
tieth if max'er via', impose fi e. — Finn imposed 
Sui‘ claimin ' ref nd of fine is no bar ret ( on- 
fra t A< /, .S’. 23. 

Where the tfiai tiff, a railway s« r .uit bar] beer: 
dismissed and fined a -m n cf •’ oi ey a id be ea ie 
i: to Court »nd claimed that he was wro g y dis¬ 
missed and that the fine should not have be n 
imposed, 

Held-, the agreement betuveu th- plaintiff and 
defendant com]any could not take away the 
plaintiff’s right of a tion in a nlai -< of ♦■‘•’is 

sort. [P4F8C1] 

S. Hose —for Petitioner. 

Jnnah Kishore —f >r Opposite Party. 

Judgments— The petitioner' is the 
Bengal and > orth Western Railway. The 
°pposite party was the Assistant ■ Station 


Master of Tarsarai. As the result of cer¬ 
tain departmental enquiries into the dis¬ 
appearance of a consignment of paddy the 
opoosite party was dismissed from i he 
service of the Company and wan fined 
Rs. 150 which was ordered to be realized 
from his Provident Fund. The opposite 
party then brought an action for recovery 
of this sum. He failed in the Munsif « 
Court both on the merits and on the 
ground that under the rule* of the Provi¬ 
dent Fund in case of dismissal the Agent 
may cause to be withheld all or any part 
of the bonus provisionally allotted to the 

servant. 

The Provident Fund consists of two 
parts, the sum contributed by the Rail¬ 
way servant and the bonus and interest 
contributed by the Company. A note on 
the form of the statement of the deposi¬ 
tor’s account shows that the bonus al¬ 
though shown in the account cannot be 
claimed as a right by the depositor, but is 
unde'-rules 14 (2) and (4) wholly at the 
disposal of the Company which reserves 
full power over it. Tho relevant rule 14 
14 ) has been referred to above. The 
learned Munsif referred to these rules and 
then went on to say tba* the plaintiff was 
under liability to the Company for pay- 
men* of Rs. 150 as fine as the Company 
was entitled to deduct that amount from 
his account. It is evident therefore that 
the learned Mun-iff uid not absolve the 
Company of the responsibility for this sum 
merely on the sn o gth of these r iles, but 
on the substantia! ground that the oppo¬ 
site party was liable to pay fine of Rs. 150. 
The learned Subordinate Judge held on the 
merits of the case that there w^as no proof 
of any misconduct or negligence on the 
part of the opposite party and he there¬ 
fore gave the opposite party a decree. 

The contention or. behalf of the peti¬ 
tioner Company D that the learned Sub 
ordinate Judge has not dealt with the 
(piestion discussed i 1 the latter part of the 
Munsif s judgment, namely, over that part 
of the Provident Fund which concerns 
the bonus and interest is subject to then 
control. Row the finding of the learned 
Subordinate Judge is that although the 
Company has under the terms of the 
agreement power to impo-e a fine on the 
railway servant for breach of any rule or 
discipline, the railway servant in thm 
case has not been proved to have broker 
any rule and the fine was therefore illegal- 
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ly imposed and its deduction from the 
Provident Fund was not justified. 

He therefore ordered a refund. 

Now it seems to me that the railway 
Company in deducting this sum from the 
Provident Fund of the plaintiff was not 
acting in arbitrary exercise of any power 
reserved to it under their Provident Fund 
Rules. It is not even specifically stated 
that the amount was realized from the 
bonus and not fro n the plaintiffs own 
contribution and it cannot be assumed 
that that was so. As soon as it is held 
that the fine was wrongly imposed it 
seems to me to follow as a necessary con- 
sequence that the plaintiff is entitled to a 
decree for a refund of the amount. The 
Company were purporting to exercise 
their legal powers to fine choir servants 
under the terms of the agreement between 
them and their servants. They were not 
purporting to exercise any arbitrary 
powers over the bonus portion of the ser¬ 
vant’s Provident Fund. Consequently as 
the Court has found that the fine was 
wrongly imposed, the plaintiff’ must get 
the money hack. It was objected on be¬ 
half of the petitioner Company that by 
submitting to an agreement which em¬ 
powers the Company to impose a tine the 
plaintiff had chosen his forum and the 
juris diction of the Civil Court was ousted. 
In my opinion this argument is without 
foundation. 

The plaintiff has been dismissed and has 
been fined a sum of money and he comes 
to Court and claims that he was wrongly 
dismissed and that the tine should not 
have been imposed. This is a matter of 
a civil nature and nothing in the terms of 
;the agreement can take away the plain¬ 
tiffs right of action in a claim of this 
jsort. 

I would therefore dismiss the applica¬ 
tion with costs. 

Hearing fee one gold mohur. 

Appheation dismissed. 
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Mullick and Ross JJ. 

Mt. Ladli Begum —Plaintiff—Petitioner. 

v. 

llam Das and others —Defendants—Op¬ 
posite Party. 

Civil Rev. No. 515 and 516 of 1924„ 
Decided on 6th April, 1925, against an 
order of the Dt .T.. Muzaffarpur, D/-27th 
August, 1924. 


1925 

Court Fees Act. S. 12— Civil P. C., S. II 5—Ar>- 
peUate Court dissenting from Trial Court's valua¬ 
tion and returning appeal to be presented to proper x 
court , acts with jurisdiction. ' 

Where a suit was dismissed by a Subordinate 
Judge and on appeal to the Dt. Judge he differed 
from the Sub-Judge a3 to the value of the proper¬ 
ties and returned the appeal to be presented to the 
proper Court. 

Heidi that the Dt. J., had jurisdiction to pass 
the order that lie passed and that no revision lay. 

CP- 489, C. 2.] 

Mahomed Hasan Jan for Petitioner. 

Shiveshwar Dayal } Syed Noorul Hasan 
and A.H. Falchruddin for Opposite Partv. 

Mullick, J. These two applications 
in revision arise out of suit Nos. 20 and 21 
of 1922 before the Subordinate Judge of 
Muzafferpur. The Plaintiff, a mutioalli 
asks for a declaration that the properties 
in suit are increments to a wakf created by 
Mt. Nurjahan Begum and for recovery of 
possession from the Defendants who in 
one case claim title under a Court sale of 
the 16th February 1914 and in the other 
under a kobala executed by Mt. Nurjahan 
on the 9th August 1914. One of the 
issues raised at the trial wa-> whether the 
Court-fee paid was sufficient. The issue 
was decided in favour of the Plaintiff, but 
the suits were dismissed on the merits. 

An appeal was taken by the' Plaintiff's to 
the District Judge who found that the 
value of the properties was not Rs. 2,100 
as hold by the trial Court hut not less than 
Rs. 15.000 or 20,000 and he accordingly 
returned the memoranda of appeal to be 
presented to the proper Court. 

Against this order an appeal was pre¬ 
ferred to this Court under Or. 43, r 1 (a) 
of Civil Procedure Code ; but we held 
following Raghunath Charan Singh v. 
Shamo Koeri (l) that no appeal lay and 
we directed the applications to be regis¬ 
tered as revision cases. 

It is now urged before us by the learned 
Vakil for the Plaintiff that the learned 
Judge’s order return ing the memoranda of 
appeal was without jurisdiction. I think 
this contention must fail. Clearly S. 11 
of the Suits Valuation Act of 1887 does not 
apply. The Subordinate Judge had un¬ 
limited pecuniary jurisdiction and no on- 
jection was or could have been taken be¬ 
fore him on the ground of his jurisdiction 
to try the suit. If the suit had been 
tried by a Munsif it may he that an ob¬ 
jection as to valuation for the purpose of 
determining the court-fee might, in cer- 
tain circumstances, have also been re- 

(ll [1908] 81 Cal. 844. 
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garded as an objeciion as to jurisdiction ; 

and in that case the appeal Court, if satis¬ 
fied, that, inspite of the under-valuation, 
the disposal of the Suit on the merits had 
not been prejudiced, would have been en¬ 
titled to hear the appeal as if there has 
been no defect of jurisdiction. 

But here the question is not* whether the 
Subordinate Judge had jurisdiction to try 
the suit but whether the appeal Court had 
jurisdiction to hear the appeal. Ordinarily 
the appeal Court does not interfere with 
a valuation made by a trial Court for the 
purpose of determining jurisdiction, but it 
is always open to a party to take this as 
a grouni of appeal. The Court may also 
inves igate the matter in exercise of its 
inherent powers Part I of the Suits 
Valuation Act empowers the Local Gov¬ 
ernment to make rules for determining the 
value of land for purposes of jurisdiction 
in certain classes of suits, and Part II de¬ 
clares that in suits not coming with¬ 
in paras. V, VI and IX and para. 
X, cl. (d) of S. 7 of the Court Fees Act, 

the value as determinable for the compu¬ 
tation of court-fees and the value for the 
purposes of jurisdiction shall be the same. 
Under the first part of S. 12 of the Court 
Fees Act the valuation made by the trial 
Court for the purpose of computing the 
court-fee is final is between the parties, 
but the finality so conferred is confined 
within very narrow limits and it is even 
open to a party to appeal on a question of 
category, that is to say, the class within 
which the suit falls. On a question of 
valuation pure and simple, a party cannot 
appeal, but the Court may set under the 
2nd part of S. 12 of the Court Fees Act for 
the purpose of protecting the revenue. 

Here the suits before us fall within the 
S. 7 para 4 ( c ) of the Court Fees Act and 
the valuation for the purpose of computing 
the court-fee must determine the jurisdic¬ 
tion. But there was nothing to prevent the 
defendants from objecting before the 
District Judge that he had no jurisdiction 
to hear the appeal. The District Judge 
had jurisdiction, and indeed it was his 
duty, to determine the point, and as there 
was material before him for coming to the 
finding that the value of the subject-mat¬ 
ter was at least Rs. 15,000 and that there¬ 
fore he was not competent to hear the 
appeal, no revision lies against his order. 

It follows from this view that an appeal 
on the ground of defect of jurisdiction may, 
if successful, disturb the finality of the 

1« 25/P 62 & 63 
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valuation for the purpose of computation 
of court-fees in suits coming under S. 8 
of the Suit 3 Valuation Act. but there caD 
be no doubt that the first clause of S. 12 
of the Court Fees Act is subject to thepjo- 
visions of the Suita V aluation Act ; and so 
it has been held in Peaty Shah v. Suraj- 
mal Marwari (2). In the present case the 
Court vested with jurisdiction to hear the 
appeals will, in deciding the question of 
jurisdiction, be competent to levy deficit 
court-fee on the plaint if satisfied that the 
District Judge’s valuation was correct. 

The immeciate question however before 
us is whether the District Judge acted 
without jurisdiction in returning the me¬ 
moranda of appeal. The answer is in the 
negative and these applications in revision 
are dismissed with costs : hearing fee two 
gold mohurs in each case. 

Ross, J.—I agree. 

A p pi i cations d is mi ssed. 

(2) i*1912] 10 C.L.-L 371 = 10 I.G. 575=17 C.!W, 

N. 503. 
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Mu leick and Kulwant Sahay, JJ, 

(The lion hie Maharaja Bahadur) Keshec 
Prasad Singh —Plaintiff — Appellant. 

v. 

Triloke Nath Tewari —Defendant—Rer* 
pondent. 

Appeals Nos. 325 and 32G of 1922, De¬ 
cided on 18th December, 1924 from 8 
decision of the D.,. J., Arrah, D/- 25tb 
January, 1922. 

B. T. Act, S. 150 — Tenant pleading that he im 
cultivated. lesser area than that for tvhich rent i* 
claimed— S. 150 applies. 

Irrespective of the queatiou as to whether the 
burden of proof lies on the plaintiff or not, Id 
cases where ite defendant admits that money it 
due lrom him to the plaintili on account of reu**,, 
his plea that the amount claimed is iu excess ol 
the amount due cannot be taken cognizance o) 
by the Court unless*the defendant pays into Coun 
the amount so admitted to be due. (30 Cal. 947 
Diss, Hence where the teuant pleads that he 
has cultivated a lesser area ihau that in respeo 
of which rent is claimed, S. 150 would apply. 

[P. 491 C 2, P. 492 C 1.] 

Fj. N. Sinha and N» iV. Sinha —for Ap¬ 
pellant. 

Samhhu Satan —for Respondent. 

Kulwant Sahay, J. —These are gw© 
appeals by the plaintiff against the deci¬ 
sion of the District Judge of Shahabad, 
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confirming the decision of the Subordinate 
Judge. The suits were for arrears of rent 
for the years 1324 to 1327 Fasli in respect 
of two holdings in diara land. The rents 
were claimed on the basis of two pattas. 
It appears from the plaint that the two 
pattas which were dated the 27th Baiaskh 
1308 related to two areas of 149 bighas 
18 kathas 8 dhurs and 72 bighas 8 kathas 
15 dhurs respectively. In the first patta 
relating to the 149 bighas odd there were 
two rates of rent, one at Rs. 5-3-6 per 
bigha and she other at Rs. 2 per bigha, 
making a total of Rs. 525-2-6 for the 
entire area of 149 bighas old. In the 
second patta which related to the 72 big¬ 
has and odd there was only one rate of 
Rs. 7-2-0 per bigha, making a total of 
Rs. '516-2-0 for the entire area. The 
claim was for the total amounts shown 
in the two pattas as the rent of the entire 
holdings. The defendants in their written 
statement pleaded that the plaintiff was 
entitled to realise rent only for the areas 
actually cultivated in the years in suit 
and not for the entire area mentioned in 
the pattas. They further stated that 
they had tendered rent every year to the 
amla of the plaintiff for the areas actually 
cultivated by them, hut that the amounts 
were not received, and, therefore, pay¬ 
ments were not made. The learned Sub¬ 
ordinate Judge hold that the plaintiff was 
entitled to rent only for the areas actually 
cultivated in the years in suit. He fur¬ 
ther held that the plaintiff had failed to 
prove that any area in excess of that 
admitted by the defendants was actually 
cultivated in the years in suit and be 
accordingly made a decree at the rates 
given in the pattas for the areas admitted 
by the defendants to have been cultivated 
by them. Against the decreejof the Sub¬ 
ordinate Judge the plaintiff went in appeal 
before the District Judge. The learned 
District Judge agreed with the Subordinate 
Judge on both the points and dismissed 
the appeal. A now point was taken in 
appeal before the District Judge which 
was not taken before the Subordinate 
Judge, namely that under S. 150 of the 
Bengal Tenancy Act the Subordinate 
Judge had no power to entertain the 
defendant’s plea that a less amount was 
due than was claimed by the plaintiff 
until the amount admitted to be due was 
paid into Court. The learned District Judge 
has overruled this objection on the autho¬ 
rity of the decision of Division Bench of 


the Calcutta High Co’irt in the case of 
Banarsi Prasad v. Ma'ihan Bai (l). 

Against the dec.ees of the District- 
Jtidge the plaintiff has preferred the pre¬ 
sent second appeals, and the points taken 
by the learned Vakil for the appellant are: 
first, that the learned District Judge was 
wrong in proceeding upon the admission 
of the defendant as regards the area actu¬ 
ally under cultivation in the years in suit: 
and secondly, that having regard to the 
provisions of S. 150 of the Bengal Tenancy 
Act the Court below ought to have refused 
to take cognizance of the plea set up by 
the defendants. 

As regards the first point, I am of 
opinion that the learned District Judge- 
was right in holding that the plaintiff had 
failed to prove that the defendants had 
actually cultivated land in excess of the 
areas admitted by them. That the de¬ 
fendants were liable to pay rent on the 
areas actually under cultivation and not 
the total amount stated in the pattas 
was not in dispute, as, in fact, it 
could not be disputed having regard to 
the decision in the previous rent suits 
between the parties. As regards the areas 
actually cultivated, the learned District) 
Judge has considered the evidence adduc¬ 
ed r,y the plaintiff’, and has held that the 
measurement papers produced by him 
cannot be relied upoM inasmuch as the 
plaintiff’s own papers indicate that the 
measurements were not correct. Under 
the circumstances the only course open 
was to accept the areas admitted by the 
defendants. 

As regards the second point, the learned 
District Judge has held that the plea 
raised by the defendant was not a simple 
plea of exemption from liability to pay 
rent by reason of diluvioa so that in the 
absence erf evidence on ihe defendant’* 
side the plaintiff would have been at 
once entitled to a decree for the full 
amount which he claimed. He proceeds 
to observe that in the peculiar ciicums- 
fcances under which rent has been foundi 
to be payable for these holdings, the 
burden of proof originally lay upon the- 
plaintiff to show that the area, claimed by 
him to have been cultivated actually, had 
been cultivated in the years in suit. He 
relied on the decision of the Calcutta High 
Court in the case of Banarsi Prasad v. 
Makhan Bai (l). That decision no doubt 
supports the view taken by the learned 
(1) {1903] 30 Cal. 947=7 C. W. N. 514. 
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Judge. It has been held in that case tha* 
S.150 of the Bengal Tenancy Act is limited 
in its operation to those cases in which 
the plea of the tenant is one in respect of 
which the burden of proof lies upon him, 
in other words where it is a plea of con¬ 
fession and avoidance, and ihat the Sec- 
ti )n does not apply to a case where the 
rate oi rent is in dispute. Bannerji, J. 
in dealing with this pcint observed as 
follows :— 

“In my opinion S. 150 of the Bengal 
Tenancy Ac 1 } is limited in its operation to 
those cases where the plea ol the tenant 
if of a nature such that the burden of 
proving it rests upon the tenants, and in 
the absence of evidei ce on his side, the 
plaintiff would he entitled to a decree for 
the full amount, as for instance where 
the plea is it the nature of a plea of pay¬ 
ment or a plea, of exemption from liability 
to pay rent by reason of diluvion or by 
reason of partial eviction or for any other 
similar reason. Where, however, the plea 
is of a nature such that the real question 
involved in it must remain to he deter¬ 
mined by the Court notwithstanding that 
the defendant’s plea is disregarded 1 am of 
opinion that the section was not intendee 
to apply to such a case.” The learned 
Judge felt it drff.calt upon the plain 
wording of the Section to put the inter¬ 
pretation which he wanted to put upon 
them, but he was of opinion that the in¬ 
terpretation put by him was the only 
reasonable view of the meaning of the 
language of the section and the intention 
of the legislature, and that that was the 
only view upon w’hich the provisions con¬ 
tained in the Section could work without 
leading to any anomaly. Pargiter, J. 
agreed with Bannerji, .J. and he was also 
of opinion that the construction placed 
upom the Section by Bannerji, J. was the 
true construction. With very great res¬ 
pect to the learned Judges, I am unable, 
upon a plain reading of the language of 
the Section, to place that interpretation 
upon it. In order to place that interpre¬ 
tation it would be necessary to read into 
the Section words which do not occur 
there It would be necessary to read into 
the Section words to the effect that the 
G jurt shall refuse to take cognizance of 
the plea only in cases where the burden 
of proof lies on the defendant, where as 
the Section is couched in general language 
and prohibits the Court from taking cog¬ 
nizance of the plea that the amount 


claimed is in exces3 of the amount due 
unless the defendant pays into the Court 
the amount which he admits to be due. 
No doubt the Section is not happdly 
worded and it may lead to an anomaly, 
but we are concerned here with the plain 
language of the Section, and 1 find no 
ambiguity in the words used and I am of 
opinion that irrespective of the question 
as to whether the burden of proof lies 
on the plaintiff or not, in cases where the 
defendant admits that money is due from 
him to the plaintiff on account of rent, 
his plea that the amount claimed is in 
excess of the amount due canDot he taken 
cognizance of by the Court - unless the de¬ 
fendant pays into Court the amount so 
admitted to be due. If it is open to us to 
speculate as tc the intention of the Le¬ 
gislature, it might as well he said that the 
intention was to enable landlords to re¬ 
alize the amount admittedly due without 
any further trouble. The landlords have 
to pay the Government revenue and other- 
demands whether they realize their rents 
from the tenants or not and the intention 
of the Legislature might have been to see 
that no harrassment was caused to them 
and the Courts should compell the defaul¬ 
ting tenants to pa\ the admittedly unpaid 
rents without delay, it can hardly be 
said that the Legislature presumed that a 
tenant “would raue a pit a of payment 
dishonestly, the presump;ion on the other 
hand would he that honest pleas would be 
taken. I am therefore unable to agree 
with the learned Judge in the view he has 
taken of S. 150 of the Bengal Tenancy 
Act in the present case. 

The question, however, remains as to 
whether the decree of the District Judge 
should he set asido on the ground that the 
plea of the defendant ought not to have 
been taken cognizance of. New it appears 
that evidence has been gone into and 
upon the evidence it has been found as a 
fact by both the Courts below tha( the 
defendant is not liable to pay rent for the 
entire area covered by the two pattas. 
Under the circumstances it would bo 
manifestly unjust to make a decree in 
favour of the plaintiff for the entire 
am nir t claimed by him. At the most, 
the plaintiff can only insist on a remand 
so that the Court may ask the defendant 
to pay the amount admntedly due before 
taking cognizance of his plea. It was the 
duty of the Court to refuse to take cogni¬ 
zance of the plea when it found that the 
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defendant had admitted that money was 
due, and if it had done so, it is fair 50 
presume that the defendant would have 
paid in the admitted amount. We are in¬ 
formed by the learned Vakil for the defen¬ 
dant-respondent that after the decree of 
the lower appellate Court, they deposited 
in Court the entire amount decreed and 
he has produced the chalans of such de 
posit. Under the circumstances I am of 
opinion that no useful purpose will be 
served by making a remand with a direc¬ 
tion to give the defendants an opportunity 
to make the deposits and then to try the 
case over again in the event of such de¬ 
posit being made* The dafect in the pro¬ 
cedure adopted in the trial of the suits by 
reason of overlooking the provisions of S. 
150 of the Bengal Tenancy Act has not 
to my mind affected the decision of the 
case on the merits or the jurisdiction of 
the Court, and under S. 99 of the Code of 
Civil Procedure such defect does not make 
it compulsory for us to reverse the deci¬ 
sion of the Courts below. I would there¬ 
fore dismiss both the appeals, but having 
regard to the circumstances of the case I 
would make no order as to costs in these 

appeals. 

Mullick, J .— I agree. The point de¬ 
cided in Banarsi Prasad's case namely 
whether a plea that the rate of rent 
claimed was in excess of that payable 
attracts the apj beat ion of S. 150 Bengal 
Tenancy Act does not arise here. On the 
contrary there are observations in that 
case which assist the appellant here and 
which in my opinion favour the view that 
S. 150 applies where the tenant pleads 
that he has cultivated a lesser area than 
that in respect of which rent is claimed. 
In every such case whether the tenant 
appears or not the onus of proving the 
claim is on the landlord. S. 150 is de¬ 
signed not to relieve him of that burden 
but to give both parties a chance of 
avoiding furthe? litigation. In many 
cases a landlord will give up a substantial 
part of his claim if the tenant makes a 
fair offer accompanied with cost. The 
Section is really not penal for the dis¬ 
honest tenant may always evade it by 
pleading an absurdly low amount ; it is 
intended to benefit the honest tenant and 
the honest landlord. 


Boss AND Kulwant Sahay, JJ. 

Kameshwar Narain Singli —Plaintiff- 
Appellant. 

v. 

Janardhan Prasad Narain Singh and 
others —Defendants—Pespondents. 

Case Ko. 452 and. 456 of 1922, 
Decided on 22nd January 1925, from a 
decision of the Dt. J., Darbhanga, 
D/- 31st January 1922. 

'fa Co sharer—Easement—Two plots held exclusively 
by two (O-sharers severally — Holder of one plot 
cannot claim easement over the other plot. 

.Although exclusive possession by co-sharers of 
portions of undivided estate s is a common thing, 
such exclusive possession does not amount to an 
ouster of the other co-sharers. Every joint owner 
has a riget to use any portion of the joint lands 
so long as he does not exclude the other co-shar¬ 
ers from it. Therefore one co-sharer in exclusive 
possession cf a plot cannot acquire a right of 
easement over another plot held exclusively by 
another co-sharer. [P. 493, C. 2] 

S. M. Midliclc and S. N. Rai —for Ap¬ 
pellant. 

K. P Jayaswal , S. K. Mitter and Janak 
Kishore —for Respondents. 

Kulwant Sahay, J. —These two ap¬ 
peals arise out of a decree passed by the 
District Judge of Darbhanga whereby he 
modified a decree of the Additional Subor¬ 
dinate fudge. Appeal Ko. 452 is by one 
of the defendants 1st party and appeal No. 
456 is by the plaintiff’. The case made by 
the plaintiff in the plaint was that he and 
the defendants 1st and second parties 
wore the 16as. proprietors of Mouza Bish- 
unpur Narhan and Patti Nizamat bearing 
Touzi No. 3942, that the said Mouza was 
under Collectorate partition which had 
not been finished at the time the suit was 
brought and that before the said Collec¬ 
torate partition the said mouza was never 
divided by the proprietors amongst them¬ 
selves. But for the sake of facility in 
enjoyment and use of the joint property 
the names of different proprietors were 
entered against some of the plots in the 
Khatian. The plaintiff stated that his 
zenana house was situated on plots Nos. 
2983, 2984 and 295 1 5 and that his male 
quarters were situated on plots Nos. 2964 
and 2965. The dispute was as regards 
plot No. 296f>. The plaintiff claimed that 
this plot 2966 which was an open parti 
land in front of his male quarters was 
used b} him under right of easement fo r 
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holding parties, panchayat and celebrating 
marriage festivals etc. He also claimed a 
right of easement to pass from his male 
quarters to his female quarters across a 
foot-path in plot No. 2966. He further 
claimed that plot 2966 belonged to him in 
proprietary interest. The reliefs asked in 
the plaint were :— 

(1) It may be held by the Court that 
in the land bearing No. 2966, the plaintiff 
has acquired the right to use the land at 
the time of marriage, dance parties, 
sradhs , blioj and panchayats etc., and 
that the way which is marked a3 (K), 
(Kh) and (Ga) in the map attached to the 
plaint, has been in use without resistence 
for more than 60 years and that the said 
right of easement is necessary. 

(2) It may he held by the Court that 
defendants 1st party have no right to 
erect the house on the said land and that 
if a house is erected on the aforesaid 
land the plaintiff will he put to serious 
loss and the way leading to the male 
quarters from the female quarters will he 
closed. 

(3) That on adjudication of relief 
clauses (l) and (2) defendants 1st party 
may be forbidden by a perpetual injunc¬ 
tion from erecting any house and the 
house which has already been built may 
he demolished and the aforesaid land he 
cleared. 

The defence of the defendants was that 
Plot 2966 belonged to defendant No. 1 
exclusively, that the plaintiff had acquired 
no right of easement over the said plot 
and that the suit was barred by res judi¬ 
cata. The first Court held that the plain¬ 
tiff had failed to prove any right of ease¬ 
ment over plot 2966. He further found 
that the plaintiff had failed to prove that 
plot 2966 belonged to him exclusively. 
The learned Subordinate Judge therefore 
dismissed the suit. On appeal by the 
plaintiff to the District Judge the finding 
of the Subordinate Judge has been upheld, 
as regards the question of the plaintiff’s 
title to plot No. 2966 and also the ease¬ 
ment claimed by the plaintiff as regards 
his right to hold parties over 2966 hut as 
regards the right of way, the learned Dis¬ 
trict Judge has come to a finding that the 
plaintiff has succeeded in establishing a 
right of way from his Baithak to his 
Zenana house along the fojt-path which 
extended over O to G in the map tiled 
with the plaint in a straight liue. The 
learned Judge also found that the defen- 


dants had completed the house on plot 
2966 before anj notice was given to them 
to show cause why injunction should not 
be issued. In the oircumstances he 
thought that it was not a fit case of man¬ 
datory injunction. He held that the 
plaintiff had no doubt a right of way over 
the disputed land in a straight line from 
O to G in the Commissioner’s map, but in 
view of the circumstances appearing m the 
evidence he was of opinion that* this 
has now to be exercised by the plaintiff 
along the line marked O. N. B. F and G 
in the Commissioner’s map and that the 
plaintiff would nob be entitled to use the 
foot-path claimed although it was found 
that he had acquired a right by prescrip- 

tion. , , 

Now having regard to the case made by 

the plaintiff I fail to see how the plaintiff 
can claim the right of easement over plot 
2966. His own case is that the whole 
village is jointly held by him and defen¬ 
dants 1st and 2nd parties and that there 
is a partition proceeding going on in the 
Collectorate for a partition of the village 
among the proprietors. Now if he is the 
owner of the village he can obviously 
have no light of easement against himself. 
The learned Vakil for the plaintiff appel¬ 
lant relies upon the linding of the District 
Judge that the plaintiff has failed to prove 
that plot 2966 belonged exclusively to him. 
What the finding means is that although 
there has been no actual partition of the 
village amongst the co tharers, yet each 
co-sharer is in exclusive possession of cer¬ 
tain plots. Now exclusive possession by 
co-sharers of portions of undivided estates 
is a common thing. Such exclusive posess- 
sion does not amount to an ouster of the 
other co-sharers. Every joint owner hasi 
a right to use any portion of the joint' 
lands so long as he does not exclude the 
other co-sharers from it. In the present 
case the use by the defendants of plot 
2966 exclusively ismot an ouster of. the 
plaintiff and if the plaintiff is dissatisfied 
with the defendants’ using plot 2966 ex¬ 
clusive!} , his only remedy is by way of 
partition. Upon the case made by the 
plaintiff, I fail to see how he can claim 
any right of easement ever any portion o! 
the village of which he is a co-owner. 7 
therefore fail to s-ee how the learned Dis¬ 
trict Judge could come to a finding that 
the plaintiff had acquired a right of ease¬ 
ment by prescription over plot 2966. In 
the circumstances, I think that the decree 
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made by the Subordinate Judge was cor¬ 
rect ani the suit of the plaintiff must be 
dismissed with costs throughout. Appeal 
No. 452 of the defendant is decreed and 
No. 456 of the plaintiff is dismissed, one 
set of hearing fee being allowed in both the 
appeals. 

I may add that upon the case made by 
the plaintiff it is not necessary to decide 
whether plot,2966 is the exclusive proper¬ 
ty of the defendants or whether the plain¬ 
tiff has also got a title to this plot jointly 
with the defendants. That question must 
be left open in the present suit. 

Ross, J. —I agree. 

Appeal allowed. 
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Dawson Miller, C. J. and Foster, J. 

Jogindra Narayan Chaudhuri — Plain¬ 
tiff—Appellant. 

v. __ 

Chinai Muhammad Sircar — Defend¬ 
ant—Respondent. 

First Appeal No. 240 of 1921„ Decided 
on 10th December, 1924, from a decision 
of the Sub. J., Purnea, D/- 27th April, 
1921. 

Limitation Act , Arts. 89 and 115— Written 
agreement between agent and principal — Princi- 
gyaVs suit for accounts — Art. 89 applies — Lint. Act , 

Art. 115. 

The plaintiff engaged the defandant a3 his 
agent to look after certain villages and collect 
the rents, rendering an aicount to the plaintiff 
between the parties. There were written 
agreements between the parties. After so ne 
years, the defendant was dismissed. 

Held; a suit by the plaintiff for accounts was 
governed by Art. 89 and not Art. 115 of the Lira. 
Aot; [P 4°5, C 2] 

Lai Mohan Ganguly —for Appellant. 

Dawson Miller, C. J.—This is appeal 
on behalf of the plaintiff from a decision 
of the Subordinate Judge of Purnea dated 
the 27th April 1921 dismissing the plain¬ 
tiff’s claim on the ground that it was time 
barred under Art. 115 of the Limitation 
Act. The plaintiff has appealed and 
contends that the case is governed not by 
Art. 115 but by Arts. 88 and 89 of the 
Limitatioh Act. 

The facts shortly stated are that the 
plaintiff engaged the defendant as his 
agent to look after two villages and collect 
the rents rendering an account to the 


plaintiff. There were two written agree* 
ments in the case one relating to each of 
the mauzas. The first was executed in 
the year 1905 and the other one in the 
following year. The claim is for an 
account of the collections made between 
the years 1312 and 1313 B. S. respectively 
for the two villages and the year 1323 B.S. 
which later year would cover the period 
between the middle of April 1916 and the 
middle of April 1917. The defendant was 
dismissed sometime in about Assin 1324 
that is, in September or October 1917. 
He has rendered no accounts and the 
present suit was instituted on the 26th 
May 1920. 

The learned Subordinate Judge before 
whom the case came for trial took the 
view that as the relations between the 
plaintiff and the defendant depended on a 
contract the case was governed by Art. 
115. That article provides for compensa¬ 
tion for she breach of any contract express 
or implied not in writing registered, and 
not herein specifically provided for. The 
period of. limitation is three years and the 
time from which the period begins to run 
is the date when the contract is broken 
or where there are successive breaches 
when the breach in respect of which the 
suit is instituted occurs or when the breach 
is continuing when it ceases. The learned 
Judge in arriving at the conclusion that 
Art. 115 applied rather than the earlier 
Article relied upon the cases of Jogesh 
Chandra v. 13inode Lai Roy (l) and 
Easin Sarkar v. Barada Kishore Acliarya 
Chowdhry (2). With regard to the former 
case a registered contract was relied upon 
as bringing the case not within Art. 115 
of the Limitation Act but within Art. 116. 
Now Art. 116 is not an Article which like 
the one immediately preceding applies 
only to eases not specially provided for in 
other parts of the schedule. It applies to 
compensation tor the breach of a con¬ 
tract in writing registered and it may well 
be that in a case of a registered contract 
that Article which gives 6 5 ears as the 
period of limitation is to be preferred to 
Art. 89 which limits the period to 3 years 
only. Whether that interpretation of the 
Act is right or wrong we are not concern¬ 
ed with it in the present appeal. The ques¬ 
tion for determination here is whether 
Art. 115 which relates to a contract not 
n writing registered, not specially pro- 

il) [1910] 14 C. W. N. 122 = 5 I. C, 59. 

(2) [1910] 11 0. L. J. 43 = 5 I. C. 186. 
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-vided for in other parts of the schedule 
is to he given preference to Art. 88 and 

Art 89 where the suit cleavly falls within 
those Articles. The first of the cases 
therefore relied upon by the learned Sub¬ 
ordinate Judge does not appear to me to 
be any authority for the view which he 
appears to have taken in this case. It is 
true that in that case there is a dictum 
to the effect that where there is a definite 
contrast to account at the end of the year 

the proper Article would be Art 115 as 
the contract would be broken by the 
failure of the agent to account at the eni 
of each year but it must be noted that in 
that case the contract was m writing and 
registered, and the Article which was 
applied was Art. 116. The dictum to 
which I have referred was based apparent¬ 
ly upon the case of Mali Lai Bose v. Amin 
Chand Cliattopadhaya (3) a case in which 
again there was a dictum to the effect 
that Art. 115 would override the provi¬ 
sions of Art. 89 where both were applica¬ 
ble This however was merely a oictum 
because the question in dispute in that 
case related to the effect of Art. 116 upon 
the earlier Article, namely Art. 89 .and it 
was not necessary for the Court in that 
case to comider what the effect would be 
• in a case coming under the Article. 

In the other case relied upon by the 
learned Judge namely, Basin Sarlcar v. 
Barada Kishore Acharyya Choiodhry v2) 
again it was proved that there had been a 
demand and a refusal to render an account 
more than three years before the suit was 
brought and therefore it was of nc 
moment whether Art. 89 or Art. llo was 
applied. It was not necessary therefore 
in that case to consider the question under 
which of these Articles the suit came 
The matter, however, has been considered 
by other decisions in the Calcutta High 
Court and I need only refer to that ol 
Shib Chandra Roy v. Chandra Narani 
Mukherjee (4). That was a suit by a 
principal against his agent for an account 
anl for recovery of money trom him that 
might be found due. It was held there 
that it was a suit for movable property 
received by the agent on behalf of the 
principal and not accounted for and was 
governed by Art. 89 of the schedule to the 
Limitation Act. The learned Judges 
there pointed out that the cases to which 
I have already referred dealt merely with 


Art. 116 and were no authority for the 
proposition that Art. 115 would override 
Art. 89 and in the result they found that 
Art. 89 was the proper Article to apply 
in such cases. If that is the proper 
article to ipply in the present case and, 
in my opinion, it undoubtedly is, then it 
would appear that the present) suit is not 
barred by limitation. The learned Judge 
seemed to think that it was barred upon 
the allegations in the plaint and without 
taking any evidence he decided the suit 
against the plaintiff. He seems to have 
relied upon certain allegations in para¬ 
graph 4 of the plaint which states that 
Notwithstanding the fact that lie was 
repeatedly asked to submit collection and 
nikas (adjustment) papers he did not do so 
nor is he inclined to submit them. There¬ 
fore in Asin 1324 of the Bangla year, the 
plaintiff dispensed with his service in con¬ 
nection with the collection and realisation 
of the said mauzas.” The learned Judge 
seems to have assumed that these repeated 
applications were applications made at the 
end of each financial year or that they 
were at all events at some period anterior 
to the time when the last collections were 
made and certainly anterior to 3 years 
from the time when the plaintiff brought 
his suit. There is nothing however in the 
plaint to indicate that any demand was 
made more than three years before the 
beginning of this suit. The suit was 
brought within three years from the date 
when the defendant s services terminated. 
Therefore the suit is Prima facie in time 
unless it can be shown that some demand 
was made before that date with regard to 
all or some of the sums due for the years 
in question and that that demand was 
refused. That is a question of fact which 
will have to be gone into at the trial and 
in my opinion there is nothing in the plaint 
from which any such inference can be 
drawn. The appeal is allowed, the deci¬ 
sion of the preliminary point arrived at 
by the trial Court is set aside and the 
case is remanded under Order 41 rule 23 
of the Civil Procedure Code to the trial 
Court for decision of the other issues in 
the case. 

Foster J.— I agree. 

Case remanded. 


(3) [1905] 1 C. L. J. 211. 

(4) [1905] 32 Cal. 719=1 C. L. J. 232. 
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Mullick and Ross, JJ. 


Mahanth Ram Cliaran Das —Defendant 
— Appellant. 

v. 

G os sain RamlakJian Das — Plaintiff — 
Respondent. 

Appeal Ko. 619 of 1922, Decided on 
28th April, 1925, from Appellate Decree 
against a decision of the Sub. J., Chapra, 
D/- 1st May, 1922. 

Contract Act , S. 54 — Agreement between two 
chelas of a deceased moliunth of ninth — One to he 
mohuvt and other adliikari—l atter entitled to 
maintenance in event of differente — Latter suing 
for mohunthship—Suit failing—Maintenance can - 
not be claimed. 

The appellant and respondent were both, chelas 
of the late mohunt of a muth. According to 
custom and practice of the muth there was one 
mohunt only and two chelas cannot become 
mohuuts at the sane time. After the death of 
the late mohunt, both the chelas had become 
mohunts with the result that dispute bad arisen 
between them. They therefore executed an ekrar- 
nama. They agreed that the appellant should be 
declared to be the mohunt and the respondent 
adhikari of the said muth; and they declared that 
they should, to the eui of their lives, be bound to 
act according to the terms set forth in tlie ckrar- 
nama. The material terms set forth in the ekrar- 
oama. were that the appellant should remain 
mohunt and malik of all the properties cf the 
muth during his life-time ; and the respondent 
adhikari during his life-time ; and hat in the 
event of difference between the parties the ap¬ 
pellant would give to the Respondent Rs. 40 a 
year for maintenance out cf the income of the 
properties of the ninth and this should remain a 
charge on the muth properties. Kotwithstai ding 
the terms of this agree met t. the respondent 
brought a suit against the appellant in the Court 
of the District Juige claiming the mohunts hip. 
That suit was dismissed. 

|> Held, that the respondent by bis action in 
bringing a suit for mchuntship breke Ids promise 
and defeated the whole intention of the aerce- 
meut ; and that he could no longer hold the 
appellant to his part of the contract, and that he 
could not therefore maintain a suit for mainten¬ 
ance as vouch sated by the ekrari araa. 

[P. 497, C. 2] 

C. C. Das and Hasan Jan — for Appel¬ 
lant. 

P. Dayal and Harishv ar Prasad — for 
Respondent. 

Ross, J.—The question in this appeal 
is whether in the circumstances of the 
case the learned Subordinate Judge was 
wrong in reversing the decision of the 
Munsif and in giving the Plaintiff-Respon¬ 
dent a decree for maintenance at the rate 
of Rs. 40 a year and charging the same 
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upon the properties of a certain muth , on 
the basis of an ekrarnama executed on 
the 23rd of April 1905. 

The Appellant and the Respondent werer 
both chelas of the late mohunt of the 
muth. The ekrarnama recites that accord¬ 
ing to the custom and practice of the 
muth there is one mohunt only and two 
chelas cannot become mohunts at the same 
time. After the death of the late mohunt, 
both the chelas had become mohunts with 
the result that disputes had arisen bet¬ 
ween them. They therefore agreed that 
the Appellant should be declared to he the 
mohunt and the Respondent adhikari of 
the said muth ; and they declared that 
they should, to the end of ‘their lives, be 
bound to act according to the terms set 
forth in the ekrarnama. The material 
terms were set forth in the ekrarnama . 
The material terms were that the Appel¬ 
lant should remain mohunt and malik of 
all the properties of the muth during his 
life-time ; and the Respondent adhikari 
during his Jife-time ; and that in the 
event of difference between the parties 
the Appellant would give to the Respond¬ 
ent Rs. 40 a year for maintenance out of 
the income of the properties of the muth 
and this should remain a charge on the 
ninth properties. Notwithstanding the 
terms of this agreement the Respondent, 
on the 27th of April 1909, brought a suit 
against the Appellant in the Court of the 
District Judge claiming the mohuntship. 
That suit was dismissed both by the trial 
Court and on appeal by the High Court. 

On these facts the learned Counsel for 
the Appellant contends that the Respond¬ 
ent has been guilty of acts tending to the 
subversion of the relationship created by 
the ekrarnama , and consequently cannot 
claim any relief urder it ; and that the 
consideration for the ekrarnama has failed 
by reason of the conduct of the Respond¬ 
ent. In support of his argument he re¬ 
ferred to the judgment of Lord Cranworth 
in Blackett v. Bates (l) and to the decision 
of the Privy Council in Srish Chandra 
Roy v. Banamali Roy (2). The learned 
Vakil for the Respondent contended that 
these decisions have no application to the 
present case, because they were decisions 
in suits for specific performance, whereas 

(1/ U <>5j 1 Oil. App. 11,=35 L. J. Ch. 324= 

12 Jur. (N. S.) 151 = 13 L.T. G5G=14 W. R. 

319 

(2) [1904] 31 Cal. 5^4=31 I.A. 107=8 C.W.N. 
594=6 Bom. L. R. 501=14 M. L. J. 185=2 
A.L.J. 31=8 S ar. 677 (P. C.) 
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the present is a case of an executed agree¬ 
ment. It is true that in considering the 
present claim, which is a claim for money, 
the Court will not he influenced by the 
equitable considerations which arise in a 
suit for specific performance; but the 
decision of the Judicial Committee is not 
without effect in the present case. That 
wa 3 a suit for specific performance of an 
agreement for a lease which was part of a 
general agreement entered into by the 
predecessors of the parties to the suit in 
settlement of a suit then pending between 
them. One of the documents constituting 
the settlement was an ekrar by which the 
Defendant in that suit agreed to acknow¬ 
ledge the validity of the ad jption of the 
then Plaintiff. Notwithstanding that 
ekrar he subsequently contested the adop¬ 
tion in various litigations. The decision 
proceeded on the grounds that there had 
been a failure of consideration for the 
agreement and also that the conduct of 
the Plaintiff’s predecessor was at variance 
with and amounted to a subversion of the 
relation intended to he established by the 
compromise. Specific performance of the 
agreement was therefore refused. The 
observations of their Lordships on the 
nature of the compromise are relevant to 
the preset t question. In the course of his 
judgment Lord Davey 3aid : “ The second 
and principal point of the Appellants was 
characterized by more boldness than 
plausibility. It was that Banwari Lai 
(that is, the original Plaintiff) had receiv¬ 
ed the fall benefit of the compromise by 
being armed with the ekrar as a shield 
against the attacks of Krishna (that is, 
the original Defendant) and therefore the 
agreement in suit was for an executed 

consideration.The security of his title 

to the zemindari was of immeasurably 
greater importance to Banwari Lai than 
the mere question of the patni. And their 
Lordships have already expressed their 
opinion that the principal consideration to 
Banwari Lai for the agreement was to 
obtain such security and immunity from 
future attacks. In short they do not give 
the ekrar the restricted effect suggested by 
the learned Counsel, hut they think that 
its language ne;essarily imports an agree- 
menfby Krishna to abstain from question¬ 
ing the validity of the adoption for the 
future. Their Lordships are of opinion 
that there has been a failure of the con¬ 
sideration for the agreement in suit.” Now 
this language applies with even greater 
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force to the present ekrarnama , because 
there is an express stipulation that the 
Appellant should remain mohunt during 
his life time and that the parties to the 
end of their live3 would be bound to act 
according to the terms of the ekrarnama. 
The ekrarnama consists of mutual pro¬ 
mises each of which is the consideration 
for the other. The Respondent promised 
to recognize the Appellant as mohunt 
throughout their lives and the Appellant 
promised to recognize the Respondent as 
adhikari throughout their lives. The ob¬ 
ject of the ekrarnama was expressed to 
save the property of the ninth from the 
ruin and loss likely to arise from the dis¬ 
pute between the two parties who had 
both been installed as mohunts. By his 
action in bringing a suit for the moliunt- 
ship the Respondent broke his promise 
and defeated the whole intention of the 
agreement ; and he can therefore no 
longer hold the xAppellant to his part of 
the contract. 

The learned Vakil for the Respondent 
contended that the clause about mainten¬ 
ance was an isolated agreement for com¬ 
pensation to the Respondent in the event 
of his losing th 3 post of adhikari. In my 
opinion, it is impossible to construe the 
document in this way. The recognition 
of the Respondent as adhikari was sub¬ 
ject to this that in the event of differences 
arising between the parties which should 
involve his ceasing to he adhikari , he 
would he entitled to maintenance. This 
is not an independent agreement, hut an 
integral part cf the whole agreement ; and 
the terms of the agreement as a whole 
having been broken by the Respondent .he 
is not entitled to any benefit under this 
subsidiary clause. 

I therefore hold that the Respondent 
is not entitled to the berefit of this agree¬ 
ment and that this claim for maintenance 
must fail. The resuh is that the appeal 
is decreed wiih costs and the suit is dis¬ 
missed with costs throughout. 

Mullick, J .— I agree. I only wish to 
add that the Defendant is not estopped 
from denying that the ekrarnama is en¬ 
forceable against him. It is ;rue that in 
the former suit he raised an issue as to 
the validity and genuineness of the ekrar- 
nama. The Plaintiff denied execution, 
but the Court found that he had executed 
the document and that he had therein 
admitted the title of the Defendant. 
Whether the document was ^enforceable 
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against the Defendant was neither litigat¬ 
ed nor decided and therefore no question 
of res judicata or estoppel against the 
Defendant arises. 


The Court; of first instance decreed the 
plaintiff’s suit. The Lower Appellate 
Court differed from the Court of first in¬ 
stance and has dismissed the plaiatiff’s 


Appeal allowed. 
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Das, J. 


Sheo Pershad and others Appellants. 


v. 

Jhaman Singh and others — Kes- 
pondents. 

Appeal No. 806 of 1922, Decided on 
15th December, 1924, from appellate De¬ 
cree. from a decision of the Sub. J., Gaya, 
D/-llth July, 1922. 


Berord-of-Rights— Entry based on special oath — 
Opposite not authorised to be bound by the oath 
Entry is wrong. 

Where there was an entry in the Record-of- 
Rights that the defendant (tenant) owned cer¬ 
tain trees jointly with plaintiff (landlord) but it 
was found that at the preparation of the 
Record-of-Rights the gomastha of the plain¬ 
tiffs said that if the defendants took special 
oath and said that they had any interest 
in the trees, he would give up his position that 
the plaint'ffs were entitled to the trees to the 
exclusion of the defendants and that the de¬ 
fendants had no hesitation in taking this special 
oath upon which the survey authorities recorded 
these trees in the name of the plaintiffs and 
defendants jointly.. 

Held : there were sufficient materials before 
the Court in support of plaintiff’s case that there 
was no founda ion at all for the entry in the 
Record-of-R'ghtr. especially when the gomastha 
had no authority from his master to consent 
to his mastei’s title being bartered away in this 
manner. [P 49S, C 2 ; P 499, C 1] 


Janak Kishore —for Appellants. 

Siveshwar Dayal —for Respondents. 

Judgment.—Plot 469 has been Re¬ 
corded in the Record-of-Rights as (ihair- 
mazrua bandit ; and certain trees stand¬ 
ing on plot 469 have been recorded as 
belonging to the plaintiffs and the de¬ 
fendants. The plaintiffs are the admitted 
landlords ; the defendants are the tenants 
in respect of the adjoining land in the 
putti not of the plaintiffs but of other 
persons. The plaintiffs embarrassed by 
the entry in the Record of-Rights giving 
half the'interest in the trees in the plot 
469 to the defendants, sued for declara¬ 
tion that those trees belong to them 
and that the entry in the Record-of- 


Rights is wrong. 


suit. 

The first question argued before me 
turns on the question of onus as to which 
the Courts below have differed. The 
Court of first instance thought that the 
onus was on the defendants to establish 
that they had any title to these trees. 
The Lower Appellate Court thought that 
the onus was ou the plaintiffs to establish 
that the entry in the Record-of-Right 
giving half the interest in the trees to the 
defendants is erroneous. It is true to say 
that the initial onus is Dn the party who 
attacks an entry in the Record-of-Rights. 
It was undoubtedly for the plaintiffs to 
establish that they were entitled to the 
trees to the exclusion of the defendants. 
But the plaintiffs showed that the land 
itself was recorded as ghairmazrua bandh. 
In other words the land upon which the 
trees are planted is the property of the 
plaintiffs in which the defendants have no 
interest whatever. This consideration 
had great weight with the Court of first 
instance. 

This is not all. The learned Judge in 
the Court below apparently conceded that 
it was open to the plaintiffs to show that 
there were no materials upon which the 
survey authorities could have decided that 
the defendants were entitled to half the 
interest in the trees ; hut he thought that 
the plaintiffs placed no materials before 
the Court. Now this is not correct. The 
judgment of the learned* Munsif shows 
that the survey authorities proceeded 
upon the evidence of one of the defend¬ 
ants to whom special oath was adminis¬ 
tered at the instance of Gaya Prasad, 
the gomastha of the plaintiffs. What 
happened was this. Gaya Prasad ap¬ 
parently said that if the defendants took 
speci il oath and said that they had any 
interest in the trees he would give up his 
position that the plaintiffs were entitled 
to the trees to the exclusion of the de¬ 
fendants. The defendants had no hesita¬ 
tion in taking this special oath and this 
is how the survey authorities came to 
record these trees in the name of the 
plaintiffs and defendants jointly. If the 
Court of first instance is right; in saying 
that the survey authorities proceeded 
solely on what was stated by the defend¬ 
ants on special oath, then clearly there is 
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no foundation whatever for the entry in 
the Record-of-Rights. Gaya Prasad had 
no authority from his master to consent 
to lis master’s title being bartered away 
in this manner ; and the survey autho¬ 
rities apparently did not examine the 
materials with a view to see whether the 
defendants had any interest in these 

trees. . . 

Now the learned Subordinate Judge in 

the Court below doe3 not deal with this 
matter at all. But there is a sweeping 
assertion that it was for the plaintiffs to 
show that there was no basis for the 
entry in the Record-of-Rights. In my 
opinion the way in which the learned 
Subordinate Judge has dealt with this 
matter is somewhat unsatisiactory, and 
the question should he re*investigafced by 
him. 

Mr. Siveswar Dayal draws my atten¬ 
tion to that portion of the judgment 
where the learned Subordinate Judge says 
that he is satisfied on evidence that the 
defendants were all along in possession 
of the said trees and further that the 
plaintiffs and defendants were entitled to 
the trees jointly in equal shares. T re¬ 
cognise that this finding looks very much 
like a finding of fact, but the way in 
which the learned Subordinate Judge has 
dealt with whole case has satisfied me 
that he ought to rehear the matter. The 
leaimed Judge attached too great a weight 
to the emry in the Record-of-Rights and 
overlooked Ihe fact first that the land 
upon which the trees stood was Ghciir- 
mazrua bandh and that therefore the 
trees presumably belonged to the plain¬ 
tiffs, and secondly that the plaintiffs 
placed materials before the Court in sup¬ 
port of their cise that there was no foun¬ 
dation at all for the entry in the Record- 
of-Rights. I do not know what the deci¬ 
sion of the learned Subordinate Judge 
would have been had he considered the 
matter from this point of view. 

1 would accordingly allow the appeal, 
set aside the judgment and decree passed 
by the Court below and remand the case 
to that Court for a decision according to 
law, 

Costs will abide the result and will 
follow the decision in the Court below. 

Case remanded. 
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Das and Adami, JJ. 

Kumar Kamekhya Narain Singh — 
Plaintiff—Appellant. 

v. 

Bechu Si?igh —Defendant—Respondent. 

First Appeal No. 104 of 1921, Decided 
on 2nd January 1925, from a decision of 
the Add. Sub. J., Hazaribagh, D/- 31st 
January 1921. 

Landlord and Tenant — Marfatdari receipts 
granted—Question v'hctlie.r tcnany is crca'ed m 
favour of grantee is one of fact. 

The question, whether the grant of marfatdari 
receipts operates as a recognition of the grantee 
as a tenant from year to year, is essentially one 
of fact. LP oOj C J 

Where for a number of years such receipts are 
granted without any protest by anybody the in 
ference may be raised that there was^ a creation 
of a tenancy. lP C 1] 

But where there was no intention on the part of 

the landlord to treat the grantee of the receiptas 

a tenant and where there was no intention on the 
part ot the grantee to p >y rent to the landlord 
except on receipt made out in his name, 

Held ; that there was no creation of a tenancy 
in favour of the grantee of the marfatdari receipts t 

[P 500 C 2] 

Sultan Ahmed and .S'. M. Mulhck for 
Appellant. 

K. B. Butt and Bankim Chandra Dey — 
for Respondent. 

Das, J. —The predecessor-in title of the 
plaintiff granted a mokarrari istemrari 
lease in favour of Dipnath Singh and 
Mitarjit Singh. It is conceded that the 
lease was not a hereditary lease but that 
it was operative for the life-time of the 
grantees. Mitarjit Singh who survived 
Dipnath Singh died sometime in 1902. 
The suit cut of which this appeal arises 
was instituted on the 1st of April 1920, 
for the ejectment of the defendants. The 
suit has been dismissed as against defend¬ 
ants 8 to 11 on the ground that they have 
acquired a title by adverse possession. 

It is contended that on the admission 
made by defendant No. 8 there was no 
question of adverse possession to be tried. 
Defendant No. 8 said in examination-in- 
chief that he never paid rent for the 
mouzah to the Ramgarh Raj. In cross- 
examination he said as follows :— 

‘I paid rent for the mouzah in suit for 
2 or 3 years after Mitterjit’s death to Nar- 
singh Dayal the zarbharnadhar of the 
mouza under Raja, and I used to get re¬ 
ceipts from him. I paid rent to him for 9 
or 10 years in all. The receipts which I got 
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from the zarbharnodhar are at home 
They were marfatdari receipts.” 

It is contended that there is a direct 
admission by defendant No. 8 that there 
was payment of rent by him to the Raj 
and that the payment of such rent by de¬ 
fendant No. 8 and the acceptance thereof 
by the plaintiff operated as a recognition 
of defendant N o. 8 as a tenant rom year 
to year, and that, that being so, the de¬ 
fendants could not put forward a title by 
adverse possession as against the plaintiff. 
If this argument is to succeed at all it 
could not affect defendants other than de¬ 
fendant No- 8 ; but in my opinion, the 
argument ought not to succeed at all. It 
will be noticed that the Court below has 
proceeded on the hypothesis that rent was 
never paid by these defendants and it 
appears that the argument was not put in 
this form in the Court below. But what 
is the admission made by defendant No. 8 
in this case ? His admission is that the 
zarbharnadhar of the Raj accepted rent 
from him and granted him marfatdari le- 
ceipts Now marfatdari receipts are re¬ 
ceipts made out in the name of the origi¬ 
nal tenant although they show that the 
rent has been actually paid by a third 
person. The question is whether the 
grant of marfatdari receipts operated as a 
recognition of defendant No. 8 as a tenant 
from year to year. 

In my opinion the question is essential¬ 
ly one of fact. I can quite understand 
the position where for a number of years 
such receipts are granted without any pro¬ 
test by anybody and the inference may be 
raised that there was a creation of a ten¬ 
ancy. But in this case defendant No. 8 
says that in 1904 or 1905 he v^ent to the 

Raja and demanded receipt in hi3 own 
name. The Raja was willing to grant 
marfatdari receipts but was not willing to 
give him receipts in his own name. He 
declined to take marfatdari receipts and 
the Raja threatened to sue him in eject¬ 
ment. It is conceded that sinceTbat in¬ 
terview no rent has ever been paid by 

defendant No. 8 or by any of the defend¬ 
ants. Mitarjit Singh as I have said be¬ 
fore, died in 1902. 

Now 7 the story told by defendant No. 8 
has been accepted by the learned Judge in 
the Court below and we have not been 
invited in this Court to dissent from the 
view expressed by the learned Judge on 
this point. 


Now the question is, was a tenancy in 
favour of defendant No. 8 created by ac¬ 
ceptance of rent from him. It seems to 
me that the facts clearly establish that 
there was no intention on the part of the 
plaintiff to treat defendant No. 8 as a 
tenant and that there was no intention on 
the part of defendant Nc. 8 to pay rent 
to the Raj except on receipts made out in 
his name. That being so. 'there was no 
creation of a fresh tenancy in favour of 
any of the defendants and the plaintiff's* 
suit is clearly barred by the provision of 
Article 139 of the Limitation Act. 

It was then contended that the learned 
Judge erred in dismissing the plaintiff's 
suit in respect of the 15 annas 9 pies inte¬ 
rest claimed by defendants 8 to II. It 
appears that defendant No. 8 holds as 
mortgagee to the extent of 1 anna 6 pies 
and that defendants 9 to 11 hold as mort¬ 
gagees to the extent of 2 annas, and the 
contention is that so far as these interests 
are concerned, the plaintiff should have 
succeeded. The point was not argued in 
Court below ; nor has it been taken in the 
grounds of appeal in this Court. But in 
any case I do not understand how the 
point can be raised. The defendants were 
actually in possession of this land. It was 
necessary for the plaintiff to sue for reco¬ 
very of possession of this land within 12 
years from the death of Mitarjit Singh. 
The suit rot having been brought within 
12 years from the death of Mitarjit Singh 
the whole suit must be dismissed as bar¬ 
red by limitation. 

In my opinion the decision of the learn¬ 
ed Subordinate Judge is right aid it ought 
to be affirmed. 

I would dismiss this appeal with costs. 

Adami, J.—I agree. 

Appeal dismissed. 
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Mohit Narain Jha —Judgment-debtor— 
Appellant. / 
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16th April, 1925, from Original Order of 
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+ (a) Civil P. C. t 21, R. 66— Order under , is not 
final and cannot be res judicata— Civil P.C., S. 11. 

Order of tbe Court determining any of the 
particulars to be stated in the sale proclamation 
under 0. 21, R. 06 is not a final order and the 
parties are at liberty to re-op m the same ques¬ 
tion in a subsequent execution proceeding. 

, [P 502, C 2] 

★ ( b ) Civil P. C., 0, 21, 66 —Order refusing to 
notify incumbrance—Order is one under R. 66 
Order of an executing Court refusing to notify 
an encumbrance in the sale proclamation, is 
really an order under O. 21, rule 66 and is there¬ 
fore not appealable. [P 50 j, C l] 

E. P. Jayasvjal and L. K. Jha —for 
Appellant. 

Murari Prasad and Anirudhji Barman- 
for Respondents. 

Kulwant Sahay, J.— This is an appeal 
by one of the judgment debtors, Mohit- 
narain Jha, against an order of the Sub¬ 
ordinate Judge of Darbhanga, dated the 
5bh of April 1924, rejecting his application 
of objection to the execution proceeding. 
The decree under execution was passed on 
the basis of a mortgage bond executed by 
one Shibnath Jha on the 27th of Sep¬ 
tember 1916 in favour of Mt. Debi- 
dhira Dai mortgaging certain proper¬ 
ties. Three of those properties were 
held in lease by the present appellant 
under a thica patta dated the 7th 
January 1915 executed by Shibnath Jah 
for a term of setfen years from 1322 
to 1328 Fs. The patta provided that, 
after the expiry of the lease in 1328, the 
lessee was to continue in possession for 
another term of seven years from 1329 to 
1335 on the same jama and conditions as 
the original lease; and that the lessor was 
to execute a fresh patta for the subsequent 
period. It appears that the mortgagee 
Debidhira Dai objected to advajice the 
loan and to take the mortgage unless the 
lessee agreed to give up possession of the 
leasehold properties alter 1328, in case 
she had to purchase any of those proper¬ 
ties either by a private conveyance or in 
execution of a mortgage decree for the 
satisfaction of the mortgage debt. The 
lessor induced the lessee to agree to this 
term and accordingly on the same day on 
which the mortgage was executed namely, 
the 27th September 1916, the lessee exe¬ 
cuted an elcrarnarna in favour of the mort¬ 
gagee Mt. Debidhira Dai by which he 
agreed to waive his thica right and to 
relinquish possession of the property which 
the mortgagee might purchase either by 
private sale or at a sale in execution for 
payment of the mortgage debt. The 


mortgagee instituted a suit to enforce the 
mortgage and, in this suit, the lessee, who 
is the present appellant, was made a party 
and was the defendant No. 8. 

One of the issues raised in mortgage 
suit was issue No. 2 which ran thus; Is 
the ekrarnama dated the 27th of Septem¬ 
ber 1916 binding on defendant No. 8 and 
has plaintiff any cause of action against 
him ? ”. The learned Subordinate Judge 
held that according to the terms of the 
ekrarnama of 1916, the defendant No. 8’s 
lease would be subject to the plaintiff’s 
mortgage if the dues of tire plaintiff he not 
paid by the executant till 1328. He fur¬ 
ther held that the de endant was bound 
to give up possession of the property if 
the plaintiff purchased any of the mort¬ 
gaged properties, and the usual mortgage 
decree was made in which it was directed 
that the defendant No. 8 would be bound 
to give up possession after 1328 if the 
plaintiff hersell purchased any of the pro¬ 
perties. Debidhira Dai executed this de¬ 
cree in Eexcution ease No. 166 of 1922. An 
application was liled by present appellant 
praying that a note be made in the sale 
proclamation that tho mortgaged property 
shall be sold subject to his lease, and 
after the decree holder purchased the pro¬ 
perties, the applicant shall give up pos¬ 
session thereof after 1328. 

The learned Subordinate Judge refused 
this application by his order dated the 
26th of August 1922. The reason given 
for refusing this application was that the 
lease 'had expired in 132^, and that 
therefore the lessee had no right to con¬ 
tinue in possession, the application for 
making tho note in the sale proclamation 
having been filed in the year 1329, that is 
after the expiry of the lo ise This 1 execu¬ 
tion case was, however, ultimately dis¬ 
missed. 

The original decree holder thereafter 
assigned her decree to the present res¬ 
pondent, Thaken Jha. The present exe¬ 
cution, which is execution case No. 283 of 
1923, has been taken out by the assignee 
and tho appellant liled an objection to the 
execution in which he objected to compe¬ 
tence of the assignee to take out execution 
on the ground that he was merely a far- 
zidar for Kamalnath Jha, judgment 
debtor. He also prayed that, in case the 
assignee was held entitled to proceed with 
the execution, a note might be made In 
the sale proclamation that the properties 
advertised for sale shall be sold subject to 
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his prior lease which extends up to 1335. 
The learned Subordinate Judge has reject¬ 
ed the objection of the appellant on finding 
that the assignee was not the farzidar for 
Kamalnath Jha and that the application 
for making a note in the sale proclama¬ 
tion was barred by res judicata on account 
of the previous order of the Subordinate 
Judge in the execution case of Debidbira 
Dai, dated the 26th of August 1922 men¬ 
tioned above. He has further held that 
on a true interpretation of the ekrarnavia, 
in favour of the original decree-holder the 
assignee was entitled to take the benefit 
thereof, and that the agreement contained 
in the ekrarnama was not a personal agree¬ 
ment with Debidhira Dai as was contended 
by appellant. Against this order the 
appellant has come up on appeal to this 

Court. 

The first point taken by the learned 
Counsel for the appellant is that the 
assignee was a farzidar for Kamalnath 
Jha, one of the judgment-debtors, and, 
therefore, he was not entitled to execute 
the decree The learned Subordinate 
Judge has discussed the evidence and has 
come to the conclusion that it has not 
been satisfactorily established that the 
assignee was farzidar for Kamalnath Jha. 
On a consideration of the evidence which 
has been placed before us 1 am of opinion 
that the learned Subordinate Judge was 
right in his conclusion on this point. 

The learned Counsel has referred to the 
evidence on behalf of the assignee and 
argued that this evidence is not sutficient 
to show that he was a real purchaser, but 
it was for the appellant to prove con¬ 
clusively that the assignee was a farzidar 
for the judgment-debtor. The evidence 
on his behalf is not at all satisfactory to 
prove the farzi character of the assign¬ 
ment and this ground of the appeal must 

fail. t ^ . 

fihe second ground taken by the learned 
Counsel for the appellant is that the Sub¬ 
ordinate Judge was wrong in holding that 
the present application, in so far as it 
asked a note to be made in the sale pro¬ 
clamation about the properties being sub- 
ject to the appellant’s lease, was barred 
by res judicata. The contention appears 
to be sound. The application made by 
the present appellant in the previous 
execution case was that his lease might 
be notified in the sale proclamation. Now 
this was an application in connection with 
the drawing up of the sale proclamation as 


provided by Order 21, rule 66 of the Civil 
Procedure Code. The Court executing the 
decree is required to state certain parti¬ 
culars in the sale proclamation and in order 
to state those particulars it is sometimes 
necessary that the Court should hold a 
summary enquiry. The sale proclamation 
has to be drawn up under Order 21, rule 
66 of the Code after notice to the decree- 
holder and the judgment-debtor and both 
parties are entitled to apply to the Court 
asking it to state such particulars in the 
sale proclamation as they think proper. 
When there is a difference between the 
decree-holder and the judgment-debtor as 
regards any of the particulars to be stated 
in the sale proclamation, the Court has 
to make a summary enquiry and pass 
orders after such enquiry. One of the 
particulars to be stated in the sale pro¬ 
clamation is as regards the encumbrance 
to which the property sought to be sold 
is liable. Another particular to be stated 
therein, as provided by clause (e) sub¬ 
rule (2) rule 66, is everything which the 
Court considers, material for a purchaser 
to know in order to judge of the nature 
and value of the property. Under this 
head the matter, which is usually enquired 
into by the Court, is as regards the valua¬ 
tion of the property and evidence is 
generally given under clause (4) of the 
rule in order to enable the Court to state 
those particulars. It has been held that 
the order of the Court determining any of 
the particulars to be stated in the sale 
proclamation under Order 21, rule 66 is 
not a final order and the parties are at 
liberty to re-open the same question in a 
subsequent proceeding such as proceed¬ 
ings relating to setting aside the sale 
under Order 21, rule 90 of the Code of 
Civil Procedure. The order of the Court 
in previous execution case of the original 
decree holder, dated the 26th of August, 
1922, was therefore not a final order but 
an interlocutory order after a summary 
enquiry ; and it cannot be held that such 1 
an order would operate as res judicata, 1 : 
in a subsequent proceeding. Moreover 
the objection taken on the previous occa¬ 
sion was that the lease has expired in 
1328 F. and was not subsistent at the 
time the previous execution was taken 
out. The objection in the present case is 
that the present decree-holder, who is the 
assignee of the decree-holder, is not 
entitled to the benefit of the ekrctrnatnd 
which was a personal agreement with the 
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original mortgagee decree-holder. No 
doubt there was a summary decision in 
the previous execution case that the lease 
had expired in 1328, but that was only a 
reason given for disallowing the prayer 
of the judgnent debtor to notify the lease 
in the sale proclamation. It is the final 
Older which operates as a bar in cases 
where the principle of res judicata is 
applicable. The reasons given for the 
final order cannot operate as a bar. In a 
subsequent proceeding between the heirs 
of the original lessor and the lessee it 
has been determined by this Court that 
the lease did not expire in 1328, but 
would expire in 1335. No doubt the 
present decree-holder or his predecessor 
was not a party to the proceeding in 
which that decision was come to ; 
but I am of opinion that it is still 
open to the lessee, the present appellant, 
to raise that question in the presence of the 
present decree-holder. I am therefore of 
opinion that the learned Subordinate 
Judge was wrong in holding that the 
application of the appellant was barred by 
res judicata. 

It has, however, been contended by the 
learned Vakil for the respondent that if 
the order in the previous execution case 
be held merely to be an order under 
Order 21, rule 66 of the Code and not an 
order under S. 47, then the present order 
under appeal, so far as it disallows the 
appellant's prayer to notify the lease in 
the sale proclamation, is also an order 
under Order 21, rule 66 of the Code and 
is therefore, not appealable. This objec¬ 
tion of the respondent appears to be 
sound. The order of the learned Subordi¬ 
nate Judge, in so far as it refuses to notify 
the lease in the sale proclamation, is 
really an order under Order 21, rule 66 
and is therefore not appealable, and the 
present appeal, in so far as this part of 
the order is concerned, is incompetent. 

The question, however, as regards the 
interpretation of the ekrarnama was rais- 
sed in the Court below and decided by it, 
it has also been raised before us and has 
been fully argued on both sides. I think 
it therefore desirable to express my 
opinion as regards the interpretation 
thereof. It has been contended on behalf 
of the appellant that the agreement con¬ 
tained in the ekrarnama was an agree¬ 
ment entered into with the mortgagee 
Musammat Debdhira Dai personally, and 
ber heirs or representatives are not 


entitled to take the benefit thereof.. 
Reference is made to the terras of the 
ekrarnama anc to the absence of any ex¬ 
pression showing that it was the inten¬ 
tion of the parties that their heirs or 
representatives of the original mortgagee 
could enforce the terms of the ekrarnama. 
I have read the ekrarnama carefully and 
I have considered the circumstances under 
which it was executed ; and I am ■ of 
opinion that the intention of the parties- 
was that not only tbe mortgagee Musam¬ 
mat Debdhira Dai personally was to take 
advantage of the terms thereof, but that 
her heirs and assignees and legal repre¬ 
sentatives were also entitled to the benefit' 
thereof. It is to be noted that the terms 
of this ekrarnama were settled before the 
mortgage was executed although the 
actual execution of the ekrarnama took 
place after the execution of the mortgage 
bond. There is a recital in the ekrar¬ 
nama that the lessor, Babu Shibnath .Jha, 
was in need of money but the money¬ 
lender raised the objection that in the 
event of non-payment of the debt up till 
1328 if she ( tbe Mahajan ) be under the 
necessity of getting a Kobala executed in 
respect of the mortgaged property or pur¬ 
chasing at an auction sale any of the 
Mouzas held in lease by the lessee, she 
would he jait to loss if the lessee continu¬ 
ed to hold possession after ) 328. The 
ekrarnama was therefore executed at the 
request of Babu Shibnath Jha for the 
satisfaction of the Mahajan, the money¬ 
lender. It was a part of the terms of the 
mortgage and to my mind it seems clear 
that the mortgage was executed with the 
stipulation that in case the mortgagee 
purchased the property the lessee would 
give up possession after 1328. I see no 
reason to hold that this was a personal 
agreement t® enure for the benefit of 
Mt. Debdhira Dai personally and not; 
of her heirs and representatives. It had 
the effect of enlarging tie security and 
must be taken to be for the benefit of the 
mortgagee and her heirs and representa¬ 
tives. 

Stress is laid by the learned Counsel 
for the appellant on the expression con¬ 
tained in the ekrarnama to the effect that 
if the said Mahajan herself purchased any 
of the leasehold properties then the lessee 
would give up possession after 1328 ; and 
it u contended that the expression ‘ her¬ 
self shows that it was intended that 
Musammat Debdhira Dai alone eould take 
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advantage of this ekrarnama. In my 
opinion this contention is not sound. 
"What was intended to be expressed was 
that i ‘ the mortgagee purchased then the 
lessee would give up possession if ; an 
out siler or a third person purchased, 
then the lessee would not give up posses¬ 
sion. What was contemplated was the 
case of the mortgagee becoming the auc¬ 
tion purchaser in contralistinction to a 
third person purchasing the property. 

It is next argued that there was no 
intention that this covenant should run 
with the land ; and it is pointed out that 
it was stipulated in the ekrarnama that 
if the mortgagee purchased one, two or 
all the three Mouzas and obtained deli¬ 
very of possession thereof, the condition 
as regards relinquishment by the lessee 
shall hold good in respect of the one, 
two or three Mouzas which the mortgagee 
might purchase and not of the other 
Mouza or Mouzas which she might not 
purchase. I am unable to see any foice 
in this contention. This term in the 
ekrarnama is in no way in conflict with 
the previous terms thereof and doe3 not 
show that the covenant was not to run 
with the land. It only emphasises the 
fact that no one except the mortgagee was 
to get the benefit of the agreement ; and 
that if the mortgagee purchased only one 
or two out of the three leasehold proper¬ 
ties, then she we uld be entitled to take 
possession of only that one or those two 
properties. Reference has been made by 
the learned Counsel for the appellant to 
S. 6 clause (d) of the Transfer of Pro¬ 
perty Act which provides that an interest 
in property restricted in its enjoyment to 
the owner personally cannot he transfer¬ 
red hy him ; and it is argued that the 
assignment, in so far as the terms of the 
ekrarnama are concerned, is bad in law. 
This would be so only if it be held that 
the coven mt in the ekrarnama was a 
personal agreement with Musaii mat Deb- 
dhira Dai. Once it is found that it was 
not a personal c wenant, S. 6 clause (d) 
of the Transfer of Property Act can have 
no application to the present case. 

I am therefore of opinion that the 
learned Subordinate Judge was right in 
holding that the covenant in the ekrar¬ 
nama was for the benefit of the decree- 
holder, whoever be might be, at the time 
of the execution of the decree. I would 
however, dismiss this appeal, in so far as 
the question of the farzi character of the 


assignment is concerned, against the ap¬ 
pellant on the merits, and in so far as the 
appellant’s application to notify the lease 
in the sale proclamation is concerned, on 
the ground that no appeal lie3 against 
this portion of the order. The appellant 
ought to pay the costs of this appeal. 

Mullick, J.— I agree. 

Rjss, J.—I agree that the appeal so 
far as it questions the right of the respon¬ 
dent to execute the decree on the ground 
that be is a farzidar of one of the judg¬ 
ment-debtors should be dismissed ; and I 
also agree that no appeal lies against the 
decision of the Subordinate Judge refising 
to notify the appellant's lease in the sale 
proclamation. The appeal should there¬ 
fore be dismissed with costs. 

Appeal dismissed . 
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Das and Poster, J. 

Jitan Dusadh and another — Defen¬ 
dants-Appellants. 

v. 

Jawahir Singh and others —Piaintilfs- 
Respondents. 

S. Appeal No. 1131 of 1921, Decided on 
5th August 1924, from a decision of the 
Sub. J , Gaya. D/- 10th May, 1921. 

Civil P. C., O, 41, II. 27 —Admitting ad- 
dit ton'd evidence—'Question is r f discretion. 

Both urder the general la .v and under O. 41, 
r. 27 the Court may fi r a substantial cause admit 
additional evidence in appeal, hut the question 
is one of discretion. 

G. N. Mukherjee for B. N . Mittei for 
Appellants. 

Fj ichmi Narain Singh —for Respondents. 

Das, J. —The only question is whether 
the learned Judge in the Court below 
should have considered the village note 
whi ih was filed by the appellant. Admit¬ 
tedly it was not filed in the Court below 
and the learned Judge considered the 
question whether he should admit ad¬ 
ditional evidence in this case. It may be 
conceded that both under the general law, 
and under O. 41, r, 27 the Court may. 
for a substantial cause admit additional 
evidence in appeal, but the question is: 
one of discretion, No sufficient cause was 
shown by the appellant why additional 
evidence should be taken in appeal. 

In my opinion it is impossible to inter¬ 
fere with the judgment of the Court below 
and this appeal must be dismissed with 
costs. 

Faster, J.— I agree. 

Appeal dismissed. 
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Saha a , JJ. 

(Rani) Bhuneshwari liuer alias Bocha 
Saheba — PI ain t iff "" A ppe 1 1 ant. 

v. 


to take Ilia share, his share will remain m depo¬ 
sit with the Collector. The only order that the 
Collector can pass is to deposit the share to the 
credit of that party. The order is capable cf 
execution against the Collector if lie does not 
give to the party his share. The sale proceeds 
in the Treasury to the credit of the party can 
bo withdrawn any moment he like's. There 
will not be any necessity of execution, 

[P 510, C 2 ; Poll, C 11 


for 


rent 
landlord 


Salchdeo Singh and others — Defend- 
ants—Respondents. 

Appeals Jsos. 90 and 91 of 1921, JJ* ol, 
59, 54, 55, 60, 61, 64, 65, 67, to 83, 101 
and 117 of 1922, decided on 31st March, 
1904 from Original Decrees, from the 
decision of the Sub. J„ Gaya, D/-10 
January, 1921. 

(a) B. T. Act, (18B5) S. 71 U)-Claim 
based on produce — Tenant prevent-ng 
from estimating crops—Onus is on tenant to pr • 
ve actual produce—Evidence Act, S. ICG. 

Where rent is claimed on the tads of the 
produce of the land and where the landlord has 
opportunity of appraising the crops and falsifies 
accounts in order to obtain a higher amount ct 
rent, he is not entitled to get any decree except 
on proof of the produce of the land, and if he 
fails to prove that, he must be content with 
the admissions made by the defendants. Rut 
where the landlord could not make an estimate 
ol the crops cr was prevented from doing so oy 
the tenants, his claim cannot he thrown out 
simply because he has not been able to prove 
the actual produce of the lands in the direct pos¬ 
session of the tenants. CT c D 

(b) B. 7. Act, (1S85) &. 70 (5) Separate dec.ec 
apart from order is unne essary. 

Cl. 5 of S. 70,does nob require that a separate 
decree, apart from the order, should be prepared 
by the competent Revenue Authority. It simply 
requires that the order shall be final aud ..hall, 

on the application by the landlord or the 
tenauts, to the Civil C ourt, 
a decree. 

Iu a case of appraisement 
not take possession of the 

make it over to the landlord. He simply pre¬ 
pares an estimate of the crops under S. 09 and 
then reduces it into money value and declares 
how much is due to the landlord and how much 
to the tenant. In such a case the Collector’s 
order must clearly specifiy the amcuut due from 
one party to the other c-o that the former ma \ 
in execution of the order in the Civil ( ourt 
receive his dues from the latter. Again in a 
case of division of crops, where the tenant has 
made himself liable to the landlord by removal 
of the crop or otherwise such as is provided by 
S. 71, the Collector’s order must clearly -»tate the 
amount payable to the landlord by t nant, so 
that the former may receive the same in execu¬ 
tion cf the order in Civil Court. But where 
there is a simple division of crops on the spot, 
each party is entitled to receive from the Col¬ 
lector who takes possession of the crops, his 
share therein. The party taking his ^hare from 
the Collector will not be liab’e to the opposite 
•party and there can be no order to pay anything 
.to the other party. If a party does not choose 


be enforceable a. 

[P 510, C '*) 
the Collector dce*> 
crops ncr does he 


(c) Decree—No liability jived upon any party— 
Xo decree can be prepared. 

A decree is prepared only when some liability 
is fixed upon a party ; when no liability is fixed 
no decree can be prepared and in fart in 
some cases in the Civil Court.no decree is 
prepared. [P 5LI, C 1] 

td) B. T. Act , (1885) S. GO —Both parties admitt¬ 
ing that Bliaoli rent is payable—Dispute as to 
system of payment being batai or danabandi does 
net exclude Collector's jurisdiction. 

Where it is admitted by both the parties that 
bhaoli rent i> payable, the existence of a dispute 
as to whether the system of payment is ba ; ai 
(by division of crops) or danabandi (appraise¬ 
ment) does not exclude the Collector’s jurisdic¬ 
tion. [P 511, C 2] 

Kailas paii, Parmeshwari Dayal and 
Naical Kishore Prasad —for Appellant. 

S. M. Mullick and S. N. Ray —for 
Respondents. 

Jwala Prasad, J. — These appeals 

arise out of suits for recovery of bhaoli 
and nakdi rents which were tried toge¬ 
ther analogously and disposed of by the 
judgment of the Court below on the 10th 
January 192 L. The landlord is the ap¬ 
pellant in some of the cases and tenants 
in the others. The lands for which rents 
are claimed are situate in Monza Srewa, 
Parganah Piara, District Gaya. 

As to the nakdi rent there is no dis¬ 
pute. The points of difference between 
the parties have been— 

(1) as to the system of paying the 
bhaoli rent ; the tenants' case is that the 
system is batai (a division of crop bet¬ 
ween the landlord and the tenant), where¬ 
as the landlord’s case is that the system is 
danabandi (appraisement) : 

(2) as to the proportionate share of the 
landlord in the produce; the tenants 
allege that the landlord’s share is half, 
and the landlord, on the other hand, 
claims that her share is 9/l6ths; 

(3) as to whether the rent for sugar¬ 
cane land is bhaoli or nakdi ; the landlord 
says bhaoli and the tenants say nakdi ; 
and 

(4) as to the quantum of the produce 
in the years in suit. 
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as tin ally published on the 23rd Novemb¬ 
er 1916, shows that the system of pay¬ 
ment of rent for the bhaoli lands is batai 
or division of produce of all kinds includ¬ 
ing sugar-canes, and the share of the land¬ 
lord therein is half. 

The Court below has upheld the Sur¬ 
vey entry as to the rent for the sugar- 
canes being bliaoli and as to the share of 
the landlord in sugar-canes as well as in 
other kinds of produce being half. As to 
the system of payment of the rent, the 
learned Subordinate Judge has held that 
it is danabandi (i. e., appraisement) as 
opposed to batai (division) entered in the 
Survey Record of-Rights. The suit is 
for the years 1324 to 1326, i. e for the 
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final disposal of the case under Ss. 69 and 
1 0 the Bengal Tenancy Act. It ap¬ 
peared that the crops of some of these 
lands were already cut. The tenants 
stated that it was so because the crops 
of those lands were divided between the 
landlord and the tenants. In these cir¬ 
cumstances the Sub-Divisional Officer did 
not consider it desirable to institute pro¬ 
ceeding under S. 71 of the Bengal Tenancy 
Act. Since then for the years 1325 and 
1326 for the paddy and rabi crops pro¬ 
ceedings under Ss. 69 and 70, Bengal Te¬ 
nancy Act were resorted to. The land¬ 
lord was not satisfied with the result of 
those proceedings and she instituted the 
suits out of which these appeals have 
arisen. 


years just following the tinal publication 
of the Survey Record of Rights in 1323 
(23rd November 1916) which accentuated 
the dispute between the landlord and 
tenants as to the system being batai or 
danabandi. 

The case of the tenants was that in the 
year 1324 the paddy crops were\ amica¬ 
bly divided between the landlord and the 
tenants, but the landlord refused to give 
receipt for the rent in kind payable to 
him. The landlord instituted proceed¬ 
ings before the Collector under S. 69 of 
the Bengal Tenancy Act for recovering her 
share in the produce by appraisement of 
the rabi crops for the year 1324. The 
tenants objected stating that the system 
was batai. On the 11th April the Sub- 
Divisional Officer considered the objection 
and held that the custom was of division 
as decided by the Settlement Authorities. 
Accordingly he directed an Amin to divide 
the crops. The landlord then did not 
want to proceed with the case and the 
raiyats were then asked whether they 
wanted to have the property divided, and, 
if so, to pay the cost of division. The 
raiyats then 'deposited the costs and the 
khasra was ultimately filed on the 12th 
June 1917. Objection to that khasra was 
tiled by the landlord on the 26th June 
1917. On the 9tb July the Sub-Divi¬ 
sional Officer held that “the khasra does 
not show the actual produce of the field 
owing to the loss done by rains etc. As 
reported hv the Amin the malik refused 
to take the hakimi share and the Amin 
sold the hakimi share according to the 
vtrkhnama supplied by the Paraiya Police 
an i deposited the sale-proceeds in the 
Treasury/ This, however, was not a 


The only question seriously raised in 
the appeals is as to the quantum of the 
produce in the years in 9uit. There has 
been no serious dispute and, as a matter 
of fact, the findings of the Settlement 
Authorities have been upheld by the 
Revenue Authorities under Ss. 69 and 70 
of the Bengal Tenancy Act as to the 
sugar-cane being held at bhaoli rent and 
the landlord’s share in the produce of all 
kinds bein 4 half. As regards the system 
ot payment of rent, namely, danabandi or 
batai the Court below has held that the 
system was danabandi and the landlord’s 
share in the produce is half. 

As to the quantum of the produce the 
Court below has disposed it of in the fol¬ 
lowing words. 

I find that both parties have made in¬ 
correct estimates. The plaintiff’s men 
have over-estimated the crops while the 
tenants have under-estimated them. Ac¬ 
cording to the evidence on plaintiff’s side, 
the average outturn of paddy vaiies bet¬ 
ween 15 to 35 maunds per bigha, that 
of ral i varies between 6 to 12 maunds 
a bigha and that of gar between 25 to 
45 maunds per bigha. According to the 
evidence on the defendant’s side the ave¬ 
rage outturn^of paddy varies between 6 
to 12 maunds that of rabi between 15 
seers to 2 maunds and that of gur bet¬ 
ween 5 to 11 maunds per bigha. Taking 
the mean of the lowest figures of the 
malik and the highest figures of the te¬ 
nants I find that the average outturn of 
paddy is 13^ maunds, that of rabi 4 
maunds, and that of gur IS maunds per 
bigha. So in the absence of any satis¬ 
factory evidence on ‘■he point 1 allow 
paddy, rabi and gur at the above rates 
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for the years in suit. If any of these 
rates of outturn exceed the rates of out¬ 
turn given in the plaint, then the plaint 
rates shall prevail/’ 

Upon the bhaoli rent thus ascertained 
and the undisputed nakdi rent the Court 
below has given cess at annas six per 
rupee on the yearly jumma and damages 
at 12)^ per cent. We have been taken 
through the evidence of the case relating 
to the outturn of the crops in the years 
in suit. The evidence has been very 
meagre and does not at all seem to be 
convincing. The feelings between the 
landlord and the tenants being very much 
strained owing to the dispute as to the 
appraisement, it is not possible to believe 
that there was an estimate or appraise¬ 
ment by the landlord of the crops in the 
actual oharge of the tenants. The Court 
below was, therefore, perfectly right in 
not accepting the appraisement papers or 
the estimates of the crops for the yoars 
in suit given on behalf of the landlord. 
The tenants were the last persons to give 
a correct idea of the actual produce, and 
consequently, their evidence also lias been 
rightly rejected by the Court below. 

On behalf of the respondents it is con¬ 
tended that the result of the rejection of 
the evidence both of the landlord and the 
tenants is that the plaintiff’s claim should 
be decreed upon the admission made by the 
defendant in the written statement or in 
their evidence. This argument is based 
upon the assumption that the onus of 
proving the claim made in the 1 plaint based 
on the estimate of the produce was on 
the landlord, and, if she failed to establish 
her claim, her suit could only bo decreed 
upon the admissions, if any, made by the 
tenants. 'This is true so far as the ordi¬ 
nary principle of onus is concerned. 
\\ here the landlord has opportunity of 
appraising the crops and falsities accounts 
m order to obtain a higher amount of rent 
ho is not entitled to get any decree except 
on proof of the produce of the land, and 
if he fails to prove that, he must be con¬ 
tent with the admissions made by the de¬ 
fendants. But where the landlord as in 
this case, could not make an estimate of 
the crops or was prevented from doing so 
by the tenants, as'held by the Court below, 
it will be hard to throw out her claim, 
simply because she has not been able to 
prove the actual produce of the lands in 
the direct possession of the tenants. In 
the present case the dispute between the 


parties arose soon after the Record-of - 
Rights was prepared and published ; and 
that dispute was upon the crucial point 
of the system for the payment of 
rent, danabandi or batai. It was not, 
therefore, possible for the landlord to 
make a true estimate of the crops in pos¬ 
session of the tenants and in fact she was 
prevented from doing so by the tenants* 
In such circumstances the tenants should 
not be permitted to take advantage of 
their own wrongful acts and their failure 
to disclose the true and proper produce of 
the lands in their actual possession. They 
had special means of knowledge and the 
onus of proving what was in their know¬ 
ledge in such cases must rest upon them. 
Such has been the view taken by my 
learned brother in Bang Lai Singh v, 
Bani Bhuneshwari Kuer (F. A. ho. 141 
of 1920) to which I was a party. I adhere 
to it. 

Therefore, in these cases the onus was 
not upon the landlord, and even if it was, 
in the circumstances of the case, it shift¬ 
ed upon the tenants to prove actual pro¬ 
duce of the land. This principle so far a3 
tenants and landlord are concerned is ac- 
no'-vledged in the statutory provision con¬ 
tained in S. 71 (4) of the Bengal Tenancy 
Act which runs as follows : 

il If the tenant removes any portion of 
the produce at such .a time or in such a 
manner as to prevent the due appraise¬ 
ment or division thereof at the proper 
time, the produce shall be deemed to have 
been as full as the fullest crop of the same 
description appraised in the neighbour¬ 
hood on similar land for that harvest/' 
We h avo considered the evidence on the 
record, the village note, crop cutting es¬ 
timates in the different proceedsgs, and 
the reports of the Amins , who went to 
divide the crop, and wo are satisfied that 
the estimate made by the Court below for 
the years in suit is not challengeable. The 
recent commutation of rent also points to 
the same direction. The evidence as to 
produce being not satisfactory, th« rate of 
rent fixed by commutation would afford a 
sure guide for estimating the yield of the 
land in suit. Those proceedings, though 
not on the record, were mentioned to us 
by both parties. As a matter of fact, the 
order in the commutation proceeding was 
also shown to us. 

The next question is as to whether the 
yield of the lands in suit has been ex¬ 
pressed by the Court below in its judg- 
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ment dated 10th November 1921 in kachhct 
or pucca weights. The question arose in 
the Court below at the time of the prepa¬ 
ration of the decree and the note append¬ 
ed by that Court in its judgment on the 
21th January 1922 shows that the kachha 
weight was meant. Mr. Sushil Madhab 
Mullick says that it should be pucca and 
not kachha. It, however, appears from a 
reference to the proceedings under Ss. 69 
and 70, Bengal Tenancy Act particularly 
Ex. M-4, that the kachha weight was acted 
upon for the purpose of Ss. 69 and 70 
proceedings. The evidence of the plain¬ 
tiff’s witness No. 8, Ajodhya Singh, shows 
that the kachha weight was prevalent in 
the village during the years in suit. It is 
admitted that the kachha weight wa3 pre¬ 
valent up to 1321 and that in 1325 pucca 
weight was for the first time introduced. 
The evidence as to the system of pucca 
weight having been fully brought into force 
in 1325 i3 not satisfactory. 

I, therefore, agree with the view taken 
by the Court below expressed in the note 
to the judgment dated the 10th January 
1921 that kachha weight was meant to be 
adopted for determining the quantum of 
produce of the lands in the years in suit. 

Appeals Nos. 73, 79, 80 and 83 are ap¬ 
peals by the landlord alone. There is no 
counter-appeal by the tenants, nor have 
the tenants appeared to contest these ap¬ 
peals of the landlord*. These appeals are 
dismissed without costs. 

In the remaining cases Mr. Parmesh- 
war Dayal on behalf of the tenants con¬ 
tends that the present claim of the plain¬ 
tiff landlord is barred by proceedings 
under Ss. 69 and 70 of the Bengal Tenan¬ 
cy Act. As to the paddy crop of 1321 
he says that there was amicable division 
thereof between the landlord and the te¬ 
nants and that the landlord took her 
share therein, hut refused to grant receipt 
and consequently the suits were brought 
by the tenants. In view of the dispute 
between the parties on the crucial points, 
namely, as to the system of. crop appraise¬ 
ment or division, it is not possible to ac¬ 
cept the contention of Mr. Parmeshwar 
Dayal that there was an amicable divi¬ 
sion of the crops. I, therefore, reject the 
contention of Mr. Parmeshwar Dayal so 
far as the payment of the landlord s share 
of the paddy crops of 1321 is concerned. 

As to the rabi crop of-1321, it is true the 
tenants applied for division of the crops 
under S. 69 of the Bengal Tenancy Act, 


but it appeared that some of the crops 
of the land were already cut and removed 
by the tenants and hence only the re¬ 
maining crops standing on the lands 
were divided. The Collector, therefore, 
did not pass any final order in that case. 
On the 9th July 1917 when the Amins 
report was received the Sub-Divisional 
Officer stated, “It is clear that the 
khasra does not show actual produce of 
the field owing to the loss done by rains 
etc. As reported, by the A mm the malik 
refused to take the hakimi share and the 
Amin sold the hakimi share according to 
the nirkhnama supplied by the Paraiya 
Police and deposited the sale-proceed in 
the Treasury vide chalan No. 235 dated 
the 12th June 1917. Pile.” This is the 
last order in the case (No. 230 of 
1916-17), Ex. M. It does not purport to be 
an order under S. 70 of the Act and in no 
sense it is a final order under Cl. 5 of the 
section. Therefore the proceedings adopt¬ 
ed by the Collector under Ss. 69 and 70 of 
the Act as to the rabi crop of 1324 can¬ 
not operate as a bar to the present claim 
of the landlord for her share of the pro¬ 
duce of the lands in suit. 

The contention of Mr. Parmeshwar 
Dayal, however, stands on a firmer ground 
so far as the produce of 1325, both paddy 
and rabi and the paddy produce of 1326 
are concerned. Now, as to the paddy and 
the sugar-cane crops of 1325 both parties 
applied to the Collector under S. 69 of 
the Bengal Tenancy Act and after the 
preliminary proceedings the Collector on 
the 25th March 1918 passed the follow¬ 
ing order. 

Khasra filed. It appears that raiyats 
have taken in the crop their share and so 
the malik also. Khasra approved. Case 
disposed of." 

On the next day he passed the following 
order : 

“ This day a petition of objection was 
filed on behalf of Itani Bhuneshwari 
Kuar. Heard her Pleader. It i3 rejected 
for the reasons noted thereon." 

The above orders were passed in the 
proceeding (Ex. M-l) started upon the 
application of the tenants but by virtue 
of the order passed in the proceeding 
(Ex. M-2) started at the instance of the 
landlord the same order was made appli¬ 
cable in the latter case. Therefore the 
aforesaid orders governed both the pro¬ 
ceedings started at the instance of the 
landlord and tenant for the paddy and 
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sugar-cane crops of 1325. This order is 
impugned by Mr. Sushil Mac!hat) Mullick 
as being nob a final order under Cl. (5) of 
S. 70 of the Bengal Tenancy Act and, 
therefore, it cannot operate as a bar to 
the claim for rent now lodged by the land¬ 
lord. It is conceded that the objection of 
Bhuneshwari* Kuar landlord was heard 
and disposed of as is stated in the order 
of the 26th March 1918 by the Sub-Divi¬ 
sional Officer. But Mr. Mullick says that 
the Sub-Divisional Officer, has put the 
cart before the horse inasmuch as he 
disposed of the case a day prior, i. e., on 
the 25th March 1918 and the objection 
was taken up and disposed of on the 
subsequent day. It is also stated th it 
the order of the 25th March itself is in¬ 
accurate inasmuch a3 it mentions with¬ 
out any reserve that the landlord also 
took her share of the crops, whereas in 
the receipt given by the landlord with 
respect to the crops received on her be¬ 
half it was expressly stated that she 
received the crops under protest. On the 
25th March 1918 the Sub-Divisional Offi¬ 
cer’s attention does not seem to have been 
drawn to the receipt and he apparently 
stated that both the raiyats and the land¬ 
lord took their respective share of the 
crop under a misapprehension, and no 
doubt it is due to this misapprehension 
that he approved ot the khasra on the 
25bh March 1918. If the matter had 
rested there we would nob have the 
slightest hesitation in holding that the 
order of the Sub-Divisional Officer of the 
25th March was not a final disposal of 
the dispute and that it was not an order 
such as is contemplated by Cl. (5) of S. 70 
of the Bengal Tenancy Act. But the ob¬ 
jections set forth in the receipt dated the 
20th March, dealt with in the order of 
25th March were reiterated in a formal 


were instituted f )r the division of rabi 
crop for 1325 and were disposed of and 
the khasra filed by the Commissioner de¬ 
puted to divide the crop was approved of 
on the 20th May 1918. It is urged that 
the khasra does not represent the entire 
crop of the lands in dispute, a portion 
having been clandestinely removed by 
the tenants. No doubt, A min Abdul 
Nayeem, who was first deputed to 
divide the crops made a report to that 
effect, and upon the objection of both the 
parties this Amin was re-called and Deo 
Nanyan Lai Mukhtar was deputed to 
divide the crops with a direction to take 
up the work of division at once and note 
the number of fields from which crop has 
been removed and appraise the crops of 
those fields under S. 71, Bengal Tenancy 
Act” (vide : order, dated the 26th March 
1918). On the 4th April he was further 
asked to test the Amins report and to 
submit a detailed report 3e submitted 
his report on the 10th April stating that 
there was no removal of any crop but that 
some crop was damaged by insects and a 
small portion was stolen by thieves and 
that the tenants were not at all responsi¬ 
ble for this. This report was considered 
by the Sub-Divisional Officer with the 
result that the Amin's report upon which 
Mr. Mullick relies was declared to be false 
and the Mukhtar Commissioner was 
directed “ to divide the standing crop at 
once” (vide : order, dated the 11th April 
j918). It is thus patent that there was 
no removal of any crop by the tenants 
and th© Court accepted the report of the 
Mukhtar Commissioner and declined to 
take anv action under S. 71 of the Bengal 

v 

Tenancy Act as was originally contem¬ 
plated bv him when passing the order of 
the 26th of March 1918. S. 71, cl. (4) 
says : 


objection petition filed on behalf of the 
landlord and that objection petition was 
disposed of on the 26th March 1918. 
Therefore the objections taken in the 
receipt were also disposed of on the 26th 
March. The result cf the order of the 
25th March is that all the objections put 
forth on behalf of the landlord were dis¬ 
posed of by the Sub-Divisional Officer. 
The objections were rejected and there¬ 
fore, the order of the 25th March appro¬ 
ving of the khasra was allowed to stand. 
That order is the final order in the case. 

Similarly, proceedings (Ex. M-3) under 
Se. 69 and 70 of the Bengal Tenancy Act 


If the tenants remove any portion of 
the produce at such a time or in such a 
manner as to prevent the due appraise¬ 
ment or division thereof at the proper 
time, the produce shall he deemed to have 
been as full as the fullest crop of the same 
description appraised in the neighbourhood 
on similar lan i for that harvest’ . The 
fact that the Collector re-called his previ¬ 
ous order under the aforesaid clause shows 
that he was satisfied tha* the tenants 
were not at all responsible for any removal 
of the crops. Consequently in his final 
order the Sub-Divisional Officer dealt with 
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the entire crop of the lands in dispute, executed by a Civil Court. 

I hat order runs as follows :— nlnno/i _ , 
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It appears that the crop of raiti share 
has been made over to tenants and the 
crop of hakimi share sold and sale-pro¬ 
ceeds deposited into the Treasury as mcdik 
refused to take it. 

An objection has been filed on behalf 
of the defend int malih A Mukhtar Com¬ 
missioner was deputed at the request of 
both the parties and Babu Deo Narayan 
Lai Mukhtar was unanimously selected a 3 
the Commissioner by both the parties. 
I have gone through the report and I do 
not find that he has submitted it in collu¬ 
sion with the raiyats. The defendant 
malik should have objected long ago. 
Objection disallowed. 

Khasra approved. Case disposed of” 
(vide : Ex. M. 3). This order was passed 
after hearing the parties and disposing of 
all objections and is the final order in the 
case. The contention of Mr. Mullick, 
that the entire plot was not dealt with, 
is under a misapprehension and is over¬ 
ruled. 

Low as to the proceeding for the paddy 
crop of 1326, this was started at the 
instance of the tenants and the last order 
in that case was passed after hearing the 
narties. By that order of the 24th of 
March 1919 (Case No. 20 of 1918-19) 
Ex. M. 4, the khasra submitted by the 
Amin was approved. The order is a long 
one and it seems to have disposed of all 
the objections that were raised to the 
proceeding and the khasra submitted by 
the Amin. No irregularity has been point¬ 
ed out in regard to that proceeding. The 
cases cited by Mr. Sushil Madhah 
Mullick, namely, Deo Lai Mali to v. Bibi 
Bakayia (!) and Suraj PrQsad Mahajan 
v. Karu Singh ($) do not affect the pro¬ 
ceedings and orders made in these cases, 
inasmuch as orders were passed after 


executed by a Civil Court. •Reliance is 
placed upon the case of Kail ashpati 
Narayan Singh v. Ganga Singh (3) and 
the case of Suraj Prasad Mahajan v. 
Karu Singh (2) which is based upon the 
Calcutta decision. Sir Lawrence Jenkins, 
C. J., in the former case held that: 

^ It must be shown that as required by 
S. /0, sub-S. (o) the Collector passed an 
order entitled to finality and enforceable 
as a decree.” 

The full facts of the case and the exact 
order passed by the Revenue Authority 
under Ss. 69 and 70 in that case do not 
appear and the decision is based upon the 
following observations by his Lordship 
the Chief Justice : 

It is conceded before U3 that there is 
no order which in the proceedings before 
the Sub-Divisional Officer can he treated 
as enforceable as a decree.” That deci¬ 
sion applies to the facts of the * particular 
case decided and does not applj r to the 
present case. Unlike that case we have 
the entire proceeding and the final orders 
passed in these cases and we have to see 
whether the orders are valid under Cl. (5) 
of S. 70, Bengal Tenancy Act. The clause, 
does not require as is contended by Mr. 
Mullick, that a separate decree, apart 
from the order, should be prepared by the 
competent Revenue Authority. It simply 
requires that the order shall be final and 
shall, on the application by the landlord 
or the tenants, to the Civil Court, be 
enforceable as a decree. The orders in 
question are undoubtedly final. Now the 
question is whether the orders in question 
are enforceable as decrees. In the pre¬ 
sent case the Collector divided the crops 
and handed the share of the tenants and 
upon the refusal by the landlord to take 
her share in the crops, he (the Collector) 
directed them to be sold and the sale- 
proceeds to be deposited to her credit in 


considering the objections put forward by 
the parties and after hearing them in full. 

The next objection is as to the form of 
the orders passed in the aforesaid pro¬ 
ceedings. It is said that the order ap¬ 
proving the khasras filed by the Amin or 
the Commissioner and disposing of the 
cases are not such as are contemplated by 
cl. (5) of S. 70 of the Bengal Tenancy 
Act, under which the order must be in 
the nature of a decree capable of being 

(1) [1020] 57 I. C. 572. 

(2) [1019] 4 Pat. L. J. 325=51 I. C. 703= 
(1910) P. H. C. C. 400. 


the Treasury. No doubt in a case of 
appraisement the Collector does not take 
possession of the crops nor does he make 
it over to the landlord. He simply pre¬ 
pares an estimate of the crops under S. 69 
and then reduces it into money value and, 

4 / 

declares how much is due to the land I 
lord and how much to the tenant. In 
such a case the Collector’s order must 
clearly specify the amount due from one 
party to the other so that the former may 
in execution of the order in the Civil 
Cour t receive his dues from the latter. 

(3) [1909] 10 C. L. -J. 599=4 I. C. 135. 
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j Again in a case of division of crops, where 
[the tenant? has made himself liable to the 
'landlord by removal of the crop or other¬ 
wise such as is provided in S. 71, the 
iCollector’s order must clearly state the 
[amount payable to the landlord hv the 
(tenant, so that the former may receive the 
■same in execution of the order in the 
Civil Court. But where there is a simple 
division of crops on the spot, each party is 
entitled to receive from the Collector, who 
takes possession if the crops, his shai’e 
therein. The party taking his share from 
the Collector will not be liable to the 
opposite party and there can be no order 
to pay anything to the other party. If a 
party does not choose to take his share, 
his share will remain in deposit with the 
Collector. The only order that the Collec¬ 
tor can pass is to deposit the share to the 
credit of that party. The order is capable 
of execution against the Collector if ho 
does not give to the party his share. The 
sale-proceeds in the Treasury to the credit 
of a party can he withdrawn any moment 
he likes. There will nob bo any necessity 
of execution. A decree is prepared only 
when some liability is fixed upon a party; 
-when no liability is fixed no decree cat he 
(prepared and in fact in some cases in the 
Civil Court no decree is prepared. The 
rules of the High Court provide that in 
suits for morey including suits upon mort¬ 
gage, in suits for specific movables, in 
suits for accounts, and in ^uits for arrears 
of rent no decrees need be drawn up if 
(?) neither party has to recover any¬ 
thing unless the Judge otherwise directs ; 

(ii) the claim is satisfied after judgment 
but before the decree is drawn up. 

This principle would apply to the case 
of division of the crops under Ss. 69 and 
70 of the Bengal Tenancy Act referred to 
above. The Amin's khasra in the present 
■case shows the produce of the land and 
the share of landlord and the tenants. 
The tenants have received their share. 
The landlord refused to receive her 'share, 
and consequently it was sold by the 
orders of the Collector and the sale-pro¬ 
ceeds deposited in the Treasury. It is 
then contended that the Collector had no 
power to sell the share of the landlord 
and in support of this contention Mr. 
Sushil Madhab Mullick cited the case of 
Suroj Prosad Mahajan v. Kara Sindh (*2). 
The order by the Revenue Authority 
objected to has been quoted at page 327 
of the judgment. The order does nob 


show that the khasra of the Amin was 

accepted and approved, nor does it appear 

as to whether the Amin sold the crops 

under the orders of the Collector or of 

his own motion. In the present case the 

landlord’s share of the crop was sold upon 

her refusal to take it, under the orders of 

the Collector. The Collector could not 

keep in his charge indefinitely largo 

quantities of grain and, therefore, the 

only course loft to him was to sell the 

same and deposit in the Treasury the sale- 

procee Is thereof. The money deposited 

in the Treasury on behalf of the land- 

% 

lord represents her share. If the pro¬ 
ceeding and the order parsed by the 
Collector under Ss. 69 and 70 are other¬ 
wise valid, there is no reason to impeach 
its validity solely upon the ground that 
the money was deposited in the Collecto- 
rate to the credit of the landlord. The 
landlord in this case could have no claim 
against the tenants. No separate decree, 
therefore, could be prepared nor, as a 
matter of fact, is any decree prepared in 
such a c ise. The orders in question do 
not contravene the requirements of cl. (5) 
of S. 70 Tt is final and is capable of 
enforcement against the Collector in whose 
hands the landlord's share is. 

The next objection of Mr. Mullick is 
that the Collector had no jurisdiction to 
institute a proceeding under S. 70 of the 
Bengal Tenancy Act, inasmuch as there 
was a dispute hetweon the parties as to 
the system of payment of rent, namely, 
the batai or appraisement. In support of 
this contention he places the case of 

Nukheda Stunk v. Ill pit Mardan Singh 
(l). In that case the dispute was as to 
whether the rents were payable under 
hhaoli or nakdi system. The Collector's 
jurisdiction arises onlv when the rent is 
payable under the hhaoli system ; and if 
this is disputed and a system of cash or 
nakdi rent is set up the Collector apparent¬ 
ly will have no jurisdiction under S. G9 
and he must leave the question to be 
determined by a competent Civil Court. 
In the presen", case it was admitted by 
both, parties that the produce or hhaoli 
rent was payable. Therefore the Collector 
had jurisdiction under S. 69 to appraise or 
divide the crops, as the case may be, and 
he has a right to determine as to whether 
the system of payment of the landlord’s 
share was by appraisement or division and 
a s a matt e r of fac t the finally published 

U) [1899-00 4 C. W. X. 2SJ. 
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Record-of-Bights showed that the crops 
used to he divided by the landlord and 
tenant. The record was prepared and 
published in the year 1916 (1323) and ib 
records the existing state of affairs and 
until that entry in the Record of-Rights is 
disturbed and set aside by a proper 
authority the system of payment of rent 
would be as provided in the Record of 
Rights ; and the presumption in favour of 
the continuity of that system arises. In 
this connection S. 51 of the Bengal 
Tenancy Act may be usefully referred to, 
which says : 

If a question arises as to the amount 
of a tenant's rent or the conditions under 
which he- holds in any agricultural year, 
he shall be presumed, until the contrary 
is shown, to hold at the same rent and 
under the same conditions as in the last 
preceding agricultural year.” 

Therefore if up to 1323 the payment of 
rent of the holding was by division of the 
crops, the presumption will be that in the 
following years the same condition prevail¬ 
ed. This is an additional presumption to 
that afforded by the Record-of-Rights ; 
therefore in giving effect to tire entry in 
the finally published Record of Rights and 
to the continuity of the condition of the 
holding the Collector was .justified in hold¬ 
ing that the batai system of payment of 
the produce or hhaoli rent prevailed and 
in so doing he acted well within the juris¬ 
diction vested in him by Ss. 69 and 70 of 
the Bengal Tenancy Act. In this connec¬ 
tion see the case of Thaknr Singh v. 
Par dip Singh (5). I would, therefore, 
overrule the objection of Mr. Mullick that 
the orders in question were not such as 
are contemplated by cl. (5) of S. 70. 

The result is, that the landlord's claim 
for the entire cro] s. paddy, sugar canes 
and rahi of 1325 ard the paddy crop of 
1326 is barred by Ss. 69 and 70 of the 
Bengal Tenancy Act and must be dismis¬ 
sed. She is on titled to have from the 
Collector the money in deposit in the 
treasury as representing her share of the 
produce of those year;. 

It is conceded that there was no final 
order passed under Ss. 69 and 70 of the 
Bengal Tenancy Act as regards the claim 
for the remaining years, that is, 1324, and 
the rahi crop of 1326 and that, therefore, 
the landlord is entitled to the rent as 
found by the Subordinate Judge for the 
years in question. The la ndlord is entiti- 

<5J [1MV g pat. I . 0. 1-1 --39 I. C. 045. 


ed to the amount of rents due to her as 
found by the Court below, for those years. 

The result is that the landlord’s Appeals 
Nos. 49, 51, 54, 60, 64, 67, 69, 71, 73, 75, 
79, 80, 81 and 83 of 1922, 90 of 1921 and 
101 of 1922 are dismissed without costs, 
and the tenants’ Appeals Nos. 50, 52, 
55, 61, 65, 68, 70, 72, 76, 117 of 1922 
and 91 of 1921 succeed partially. 
Therefore the decrees will be prepared 
allowing the landlord only proportionate 
osts upon the amount found due to 
her in both the Courts below. Damage 
will be allowed at 12^ per cent, 
and cess six pies in the rupee in the 
amended decree. 

Kulwant Sahay, J. —I agree. 

Landlords' appeals dismissed. 

Tenants' appeals partly allowed. 


★ 1925 PATNA 512 

Mullick and Ross, JJ. 

Did hi n Binodi ni Debi —Petitioner —Ap¬ 
pellant. 

v. 

Parameshwar Dayal Singh and others — 
Objectors—Respondents. 

Appeal No. 122 of 1924, Decided on 
20th April, 1925, from Original Order of 
the Sub. J., Daltonganj, D- 22nd Feb¬ 
ruary, 1924. 

Civil P. C., O. 9, R. 13 —Guardian negligent 
in the conduct of suit—Minor can apply to have 

ex Darte decree set aside. 

* 

Courts will allow a minor to intervene for the 
purpose of setting aside an ex parte decree, pro¬ 
vided he can show negligence on the part of his 
guardian in the conduct of the suit. 0 C. L. R. 
09 Fell. [P. 514, C. 1J 

Parameshwar Dayal —for Appellant. 

Kailaspati— for Respondents. 

Mullick, J. —On the 24th March 1924, 
Parmeshwar Dayal and others brought a 
suit against Surendra Bakhsli Rai through 
his guardian, the manager of the encum¬ 
bered estates, for a declaration that cer¬ 
tain entries in the settlement record re¬ 
garding the jungle and other lands of 
mauza Simaria were incorrect. Surendra 
Bakhsh Rai died shortly afterwards and 
his widow Dulhin Binodini Debi was sub¬ 
stituted in his place on the 7th July 1922. 
The written statement was filed by the 
Defendant on the 6th December 1922. 
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Issues were framed on the 5th January 
1923 and on the 5th February 1923 an 
application was made to the Subordinate 
Judge ior permission to call for certain 
papers which had been filed with the 
re lord of Case No. 32 of 1919 which was 
then pending in appeal before the Judicial 
Commissioner of Chota Nagpur. The 
record and the papers were not produced 
and finally on the 28th August 1923 the 
suit was decreed ex parte against the 

Defendant. 

An application was then made under 
Or. 9 R. 13 of the Civil Procedure Code 
for the restoration of the case ; but the 
Subordinate Judge on the 22nd February 
1924 found that sufficient cause had not 
been shown by the Appellant and 
application was dismissed ; hence 
appeal before us. 

It is to be observed that ou the 
April 1924 the estate came out of 
Court of Wards and Srimati Binodini Debi 
thereafter became entitled to conduct- the 
litigati jn herself. 

Now the first question is whether there 
was in fact sufficient cause for the mana¬ 
ger’s failure on the 28th August 1923. In 
order to determine this point it is neces¬ 
sary to refer shortly to Suit No. 32 oi 
1919 which was decided by the Subordi¬ 
nate Judge on the 18th July 192!,. that 
suit was iratituted by Surendra Bakhsh 
Rai against Brij Behari Saran, Bat.hi 
Koer, Parmeshwar Dayal and others. 11 
was there alleged that certain lands on 
the boundary between mau/.a Simaria and 
mn.ii/a Donda had been wrongly included 
within the boundaries of mou/.a Donda 
and the Plaintiff claimed a declaration of 
his title and recovery of possession. He 
succeeded in the Court ot the Suhoidinate 
Judge and also in the Court of the Judicial 
Commissioner cf Ranchi who dismissed 
the appeal on the 21st May 1923. there¬ 
fore at the time when the Defendant in 
the suit, with which the appeal now be¬ 
fore us is concerned, made his applica¬ 
tion for the production of the documents, 
the record of Suit No. 32 of 1919 was 
still in the Court of the Judicial Com¬ 
missioner. It was subsequently sent to 
the High Court in consequence of a second 
appeal having been perferred and on the 
28th August 1923 one of the reasons given 
by the manager for hi* failure to produce 
the documents was that the record had 
been sent to the Paper-bock Department 
of the High Court and therefore the docu- 


merit* which were required by him were 
not available. It is quite clear that the 
manager would have had sufficient time to 
produce the documents if he had been 
diligent. In the first place, he shou.d 
have taken copies of the documents heiore 

the record in Suit No. 32 of 1919 left the 
Court of Subordinate Judge of Dabongan]. 
In the second place he had time to take 
copies in the Court of the Judicial Com¬ 
missioner and there was no reason, except 
procrastination, for his failure to produce 
them on the 28th August 1923 when his 
case was taken up by the Subordinate 


v-- » - .. 

Judge. It is said that a law agent calleo 
Parasnath Lai sent tahsildar several 
times to obtain the copies and each time 
the tahasildar came hack and reported 
that he was unable to get the copies. 
The t ihsildar has not been examined and 
all that can be gathered from Parasnath s 
evidence is that both he and his superiors 
seriously neglected «tho interests of the 
ward. That was the view of the Subordi¬ 
nate Judge who refused to restore the suit 
and I think upon the evidence before us it 

was fully justified. 

The question then is whether in the 
circumstances the ward was entitled to 
any relief. I think the authorities are 
clear that she was. As early as Kesko 
Pershad v. Ilirday Narain (D it was helu 
that an application for restoration was 
maintainable by a minor against whom, 
by reason of the guardian’s neglect, an ex 
parte decree hai been passed. It- was 
held that such negligence was sufficient 
cause for his non-appearance. Later the 
law was fully considered in Lalla Shea 
C ha ran Lai l v. Bam L'andan Dubexj (2). 
There the question was whether a suit 
lay and it was held that a minor was 
competent to sue to set aside a decree in 
respect of which there had been gro.-j^ 
negligence on the part of his guardian. 
To the same effect are Cursandas Natha v. 
Ladlca value (3) and Parmeshicari Pershad 
Narain Sm(jh v. Suco Bit it Lai (4). In 
Haghular Dual Salt. it v. jB!iil>jia Lai 
Misser (5) the question was whether a suit 
la\ by reison of the guardian’s negligence 
and the learned Judges while holding that 
the practice of the English Courts was to 
reopen the proceedings in the original suit 

(1) [1S.S0] 0 c. 1 j. R. GO. 

p2> [1894] 22 Cal. 8. 

IS) [18 Jo] 19 15 mi. 571. 

(4) [1907] G C. L. J. 14 s . 

(-;) .1 HSq] 12 Cal. GO. 
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bv motion, were of opinion that in India 
a separate suit would not lie except on 
the ground of fraud or collusion. At the 
same time the - learned Judge expressed 
the view that the minor could avail him¬ 
self of the procedure for setting aside ex 
parte decrees or for review. The law 
therefore seems to be settled that acting 
upon the principles of justice, equity and 
good conscience, the Courts here will 
allow a minor to intervene for the purpose 
of setting aside an ex parte decree pro¬ 
vided he can show negligence on the part 
!of his guardian in the conduct of the suit. 


(a) Criminal P.C., S. 145 —Dispute bona fide— 
Magistrate s wuld proceed under S. 145. 

Where the Magistrate -finds that there is a 
bona fide dispute between the parties, he ought 
to initiate proceedings under S. 145. 1922 Patna 
435 (F. B.) and 4 Pat. L. W. 354 Foil. [P 516 C 1 ] 

Where the presumption of the record of rights 
and of the partition papers was iu favour of the 
petitioners, and the Police report was in favour 
of the opposite party, v 

Held ; that there was clearly a case in which 
there was a bona fide dispute between the parties 
as regards possession. [P 516 c 1] 

( 6 ) Criminal P. C., S. 144 — Order under—In¬ 
cidental observation as to possession has not force of 
order under S. 145. 


Here it is quite clear that there was 
negligence. It is contended on behalf of 
the Respondent that there might not have 
been negligence and that the manager 
might have been under the honest belief 
that he had no case and that for that rea¬ 
son he did not produce either the docu¬ 
mentary or oral evidence. The fact how¬ 
ever, that the written statement in this 
case was not filed till it had been approved 
by the Legal Remembrancer to the Gov¬ 
ernment and that on the 28tli August 
1923 the manager made strenuous efforts 
to get the suit adjourned in order to ob¬ 
tain the necessary evidence, clearly shows 
that far from thinking that he had no 
case he was? anxiou* to contest it to the 
end. Unfortunately he had been dilatory 
and negligent and the Defendant is enti¬ 
tled to have the decree set aside and the 
case restored for re-trial. 

The result is that the appeal is decreed 
with costs and it is directed that the case 
he restored to the file of the Subordinate 
Judge and be disposed of according to 
law. 

Ros s, J. — I agree. 

Appeal decreed. 
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Bucknill axd Kulwant Sahay, JJ. 

Munni Lal and others —Petitioners. 

v. 

Gattt Ahir aud others —Opposite Party. 

Criminal Revision No. 72 of 1925, De¬ 
cided on 6tt March, 1925, from an order 
of the Sub. Div. Mag., Buxar, D/- 19th 
December, 1921. 


Where a Magistrate while making an order 
uuder S. 144 makes au incidental observation as 
to possession of the property, the observation 
cannot have the force of an order under S. 145. 

[P 5id C 2] 

(c) Criminal P.C ., S. 14 1—Order under—Setting 
aside—Order need not be set aside after 2 months. 

An order under S. 144 being operative only for 
two months need not be set aside after the pe¬ 
riod of 2 mouths is over. [P 516 C 2] 

Ii. P. Jayaswal and Manohar Lal — 
for Petitioners. 

P. C. Boy —for Opposite Party. 

Kulwant Sahay, J.— This is an appli¬ 
cation on behalf of the second party in a 
proceeding under S. 144 of the Criminal 
Procedure Code against an order of the 
Subdivisional Magistrate of Buxar, dated 
the 19th of December 1924, whereby he 
declared the first party to be in possession 
of the land in dispute and made an order 
restraining the second party from inter¬ 
fering with the possession of the first 
party. 

The petitioners went before the District 
Magistrate against this order under clause 
(4) of S. 144 of tbe Criminal Procedure 
Code, praying that the order passed by 
the Subdivisional Magistrate might be 
rescinded. The learned District Magis¬ 
trate has rejected the application by hi 3 
order dated the 17th of January 1925. 

The point raised by the learned Counsel 
for the petitioners is that the dispute in 
the present case was a bona fide dispute 
concerning 120 bighas of land in the 
village and that the Magistrate had no 
jurisdiction to initiate proceedings under 
S. 144 of the Code of Criminal Procedure, 
but he could only act under S. 145 of the 
Code. The question as to the power of 
the Magistrate to act under S. 144 or 
under S. 145 Cr. P. C., has been consider¬ 
ed by this Court in several cases. In the 
Full Bench- case of Sheobalak Singh v. 
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Kamaruddin 3/ dndal (l) Mullick, J, obser¬ 
ved as follows: “S. 1U is of general ap¬ 
plication and contains nothing which 
ousts the Magistrate’s jurisdiction in cases 
of bona fide disputes as to possession of 
land. But where S. 107 or S. 145 will 
meet the requirements of the case, S. 114 
is not an appropriate remedy and if it is 
found that the danger was not so immi¬ 
nent that it could not be otherwise avert¬ 
ed an order under S. 144 will generally be 
held to have been made without jurisdic¬ 
tion. Where it is clear upon the mate¬ 
rials before the Magistrate that one party 
is in possession and that another whose 
claim to possession is a mere pretence is 
threatening to interfere with that posses¬ 
sion, the Magistrate is clearly entitled to 
resort to the special summary procedure 
of S.144 if immediate prevention or speedy 
remedy is desirable”. Jwala Prasad, J. in 
considering the same question agrees with 
Mullick, J. that it is open to a Magistrate 
to take proceedings under S. 144 in cases 
of disputes relating to possession of land 
when there is an imminent danger of a 
breach of the peace in connection with 
land disputes ; hut his Lordship observed 
as follows “To me it appears that when, 
in the course of a proceeding under S. 144 
of t v, e Code of Criminal Procedure, the 
Magistrate linds that there is a bona fide 
dispute as to possession of land likely to 
cause a breach of the peace he is hound 
immediately to take action under S. 145. 
Chapter XII comprising that section is 
headed “Disputes as to immovable pro¬ 
perty”. Then his Lordship quotes S. 145. 
He is of opinion that in such cases the 
proper procedure to adopt is a proceeding 
under S. 145 and not one under S. 144 of 
the Criminal Procedure Code. The same 
view was expressed by Roe and Imam, JJ. 
in Kaniz Amina v. The King Emperor (c l) 
Their Lordsh ps laid down the followin' 
two propositions : first, that the Magis¬ 
trate is not required to take proceedings 
under S. 145 if he is satisfied that by 
other methods he can avoid a breach of 
the peace ; and, secondly, that the use of 
S. 144 Cr. P. C. is a suitable method of 
avoiding a breach of the peace only if it 
is clear upon a reading of the Police re¬ 
ports that the claim of the party creating 

(.1) 192-2 Patna 435=2 Pat. 94 C.922) P.H.C. 

C. 241 P. L. T. 573 -= 1 I at. L. R. Cr. 

2- 23 Cr. L. J. 543 (P. B.) 

(2) (1918) 3 P. L. J. 243- 4 Pat. I.. W. 354= 

4'. I. C. 05 19 Cr. L. J. 809. 


the disturbance is not a claim made in 
good faith. It is therefore necessary to see 
in the present case whether the dispute 
between the parties was a bona fide dis¬ 
pute relating to the possession of the land 
in dispute. Now it appears from the 
orders oi the Courts below that the land 
in dispute was originally parti , and full of 
thorn and belonged to Musammat Sheo- 
basi. Ramanand Sahu who was her son-in- 
law used to look after the property on her 
behalf. The petitioners Nos. 1 and 2 are 
mortgagees in possession of the village. 
The other petitioners claim to have taken 
settlement of the land in dispute from 
petitioners Nos. 1 and 2. The case of the 
petitioners was that the lard wa9 the 
bakasht land cf the proprietors. The 
case of the opposite party was that they 
had taken settlement of this land from 
Ramanand Sahu thirteen or fourteen 
years ago and that they have been since 
then in rossession on payment of rent to 
the landlords, hut that recently the lind- 
lords have been trying to oust them from 
possession of the land because they refused 
to pay enhanced rent. On the 23rd of 
September 1924 the opposite party filed 
an application before the Subdivisional 
Magistrate seating the fact cf their posses¬ 
sion and the fact that there was a likeli¬ 
hood of a breach of the reace as the 
landlord and his men would try to cut and 
remove the crops grown by them ; and 
they prayed for proceedings under S. 144. 
The learned Magistrate referred the 
petition to the Police for report. The 
Police submitted a report on the 11th of 
October 19*24 in which they reported that 
the opposite party were ir> possession ; and 
they recommended that proceedings under 
S. 144 might he taken against the first 
party. The learned Magistrate, however, 
on a perusal of the Police report, made an 
order on the 21th of October 1924 that no 
action was necessary. On the 17th of 
November 1924, a telegram appears to 
have been sent by Bijay Singh, who is 
one ol the petitioners in this case, to the 
Subdivisional Magistrate, stating that 
the opposite party were threatening to 
commit rioting and murder and to damage 
the crops ; and asking the Magistrate to 
protect peace. Upon the receipt of this tele¬ 
gram the Sub-divisional Magistrate again 
asked the Police fer a report and on the 
Police report he, on the 17th of Novem¬ 
ber 1924, passed the following order : 
“Police report dated the 11-10-24 re- 
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considered. Restrain the second party 
under S. 144 Cr. P. C. from interfering 
■with the possession of the first party over 
the plots named in police report. Cause 
may he shown against the order on or by 
27. 1 I'd Now upon the authorities, just 
referred to, this order of the 17th of 
November 1924, was a perfectly proper 
order and it was within the competence of 
the Magistrate to pass this order to prevent 
a breach of the peace. The telegram sent 
by one of the petitioners showed that there 
was an urgent necessity of taking ajtion 
to prevent a breach of the peace and the 
Magistrate was perfectly justified in 
taking emergency step by making order 
under S. 144 on the 17th of November 
1924. In compliance with this order 
both parties appeared before him ind 
showed cause. They produced document¬ 
ary evidence and it appears that the 
documents produced by the present 
petitioners consisted of the finally publi¬ 
shed Record-of-Righfcs, certain Batwara 
papers and other documents. The survey 
khatian showed the land in dispute to be 
the pr jprietor’s bakasht land. The parti¬ 
tion papers also showed the land to be the 
proprietor s oakasht land. It was theie- 
fore clear upon the evidence produced by 
the parties that there was a bona fide 
dispute as regards the possession of the 
land. The presumption of the record of 
rights and of the partition papers was in 
favour of the petitioners; on the other 
hand, the Police report was in favour of 
the opposite party, and their allegation 
was that they had taken settlement of this 
bakasht land from Ramanand Sahu and 
that they had reclaimed the parti land. 
There was therefore clearly a case in 
jwhich there was a bona fide dispute 
between the parties as regards possession. 
Upon the authorities referred to, when the 
Magistrate saw that there was a bona fide 
dispute between the parties, he ought to 
liave at once initiated proceedings under 
jS. 145 of the Criminal Procedure Code. 
Instead of doing that, he considered the 
statements filed by the parties and the 
documents produced by them, heard 
arguments and in effect made an order 
finding the first party to he in possession 
and declaring their possession and res¬ 
training the second party from interfering 
with the possession of the first party. I 
am of opinion that when the Magistrate 
found that there was a bona fide dispute 
between the parties he ought to have 


called upon the parties to produce their 
evidence on the question of possession and 
to have proceeded to determine the ques¬ 
tion of possession in the manner provided 
by S. 145 of the Code. The order, how¬ 
ever, of the learned Sub-divisional 
Magistrate is dated the 19bh of December 
1924 ; and, after two months from that 
date, the order had no force ; and it is 
contended by the learned Counsel for the 
opposite party that two months having 
expired and the order having spent its 
force, it is unnecessary to consider the 
legality of this order. 

As I have said the order purports to be 
one under S. 144 Cr. P. C. and therefore 
after the expiry of two months this order 
has absolutely no force. The observation 
of the learned Sub-divisional Magistrate 
a 3 regards possession of the first party is 
simply an incidental observation in order 
to enable him to make an order under 
S. 144. This observation cannot have 
the force of an order under S. 145, of the 1 
Code and is therefore of no.use in deter¬ 
mining the question of actual possession, 
if the question arises in a subsequent 
proceeding. 

The order having spent its force it is 
not necessary to set it aside. Under these 
circumstances the application must be 
dismissed. 

A pplication dismissed. 
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The Official Assignee of the High Court 
of Judicature at Fort William in Bengal 
Opposite Party—Appellant. 

v. 

Mt. Jaga Bin and others —Petitioners- 
Respondents. 

Appeal No. 218 of 1923, Decided on 
1st August, 1924, from Original Order, of 
the Sub. J., Shahabad, D/~ 26th May, 
1923. 

Execution of Decree -Executing Court cannot 
investigate into maintainability of suit after a 
decree is passed. 

Once a decree is passed, the judgment-debtor 
cannot, in execution, contend 'that) the suit v»as 
not maintainable. 

Abani Bhusan Mukerji —for Appellant 

Siveswara Dagal and Brig ■ Kishore 
Prasad —for Respondents. 
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Sen, J.— The facts necessary for the 
decision of this appeal are as follows 

On the 26th of July, 1911, the judg¬ 
ment-debtor executed a mortgage bond in 
favour of the decree-holder respondent;. 
The mortgagor having executed the docu¬ 
ment refused to register it. Hence tne 
creditors applied for compulsory registra¬ 
tion and the document was duly registered 
on the 8th of August 1912. Before regis¬ 
tration, however, on the 24th of Is ? vem ‘ 
her 1911 , the mortgagor was adjudicated 
an insolvent and a vesting order was 
made under S. 17 of the Presidency Insol¬ 
vency Act vesting the property o the 
insolvent in the Official Assignee. A suit 
was then instituted by the mortgagee 
being Suit No. 214 of 19 IS on foot of the 
mortgage. This tuit was resisted by tne 
Official Assignee on various grounds. 
First, it was contended that in view of 
the vesting order the mortgagee could not 
bring a suit, but must prove the debt in 
insolvency. The mortgagee on the other 
hand, relied on the proviso to S. 17 of the 
Presidency Insolvency Act. Secondly, the 
character of the mortgage was assailed 
and it was contended that tne mortgage 
was not a bona fide transaction, nor for 
consideration. Thirdly, it was also con¬ 
tended that in any event the mortgagee 
should not he ranked as a secured creditor 
inasmuch as the mortgage in his favour, 
though executed before the vesting order, 
was registered after it, and was, theiefore, 
inoperative at the time of the vesting 
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the above grounds the. Court held that 
the plaintiffs were entitled to the usual 
mortgage-decree and a decree was made 
in the presence of all the defendants. 11 
the Executing Court the same grounds 
were urged by the Official Assignee but 
his objections were disallowed- Hence 
this appeal. 

The difficulty in the way of the appel¬ 
lant is that none of these grounds can be 
urged at this stage. The Executing Court 
cannot get behind the decree. The learn¬ 
ed Vakil for the appellant contends that 
this is one of those cases where the decree 
may he considered to be a nullity ; and, 
therefore, the Executing Court may go 
into the question as to whether there 13 
a decree to executa. In my opinion this 
contention -is not tenable- The Court 
decreeing the suit went into all these 
matters carefully and the decree cannot 
he challenged in execution proceedings. 
The learned Vakil has cited a number of 
cases in support of his contentions men¬ 
tioned above which are identically the 
contentions urged by the official assignee 
before the learned Subordinate Judge at 
the trial of the suit. In view of the above 
conclusion that we have come to, I think 
it is unnecessary to deal with those cases. 

The appeal is dismissed with costs. 

Ross, J.—I agree. 

A ppea l d ismissed . 
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order.- 

The learned Subordinate Judge of Patna 
wont into all these matters and decided 
in favour of the mortgagee and passed a 
decree on the 29th of March i ( J21. On 
the first and second points ho held that 
the mortgage was executed bona fide by 
the mortgagor as karta o! a joint family 
for family necessities and that the proper¬ 
ties mortgaged were joint family proper¬ 
ties. In view of tho definition of 
‘property” in S. 2 of the Presidency 
Insolvency Act, he further held that the 
joint family property of the mortgagor, 
who was Icarta , was not property over 
which the insolvent mortgagor could be 
said to have disposing power for his own 
benefit. He further held that in view of 
S. 47 of the Indian Registration Act, the 
mortgage must be deemed to have operated 
from the time from which it would have 
■commenced to operate if no registration 
•thereof had been required or made. On 
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Coinn d S / n gh —Def e ndant — A p - 

v. 


Shashi Sekhar Prasad 


Singh — Plain¬ 


tiff— Respondent. 

Appeals Nos. 749, 7o0, 1010 and 10 i i 
of 1923 and Nos. 1333 to 1338 of 1922, 
Decided on 22nd April 1925, 'from Appel¬ 
late Decrees, from the decisions of the 
Sub. J., Arrah, D/- 7th May 1923 and 
20th July 1922 respectively. 

(a) Civil P. C., O. 22, R. 4 -Suit bit landlord v 
for assessment of fair rent decreed Appeal— Ab¬ 
utment as against one respondent <perates as abate¬ 
ment against all. 


Where a suit by landlords for the assessment 
of fair and equitable rent was decreed and during 
the pendency of the appeal by the ter.ant.-s, one 
of the respondents died. 

Held : failure to bring within time his legal 
representatives on record, caused the appeal to 
abate as Against the other respondents aUc, 
because the decree wa > a joint and inuivisi ck- 
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(o) I). T. Act, (1855) S. 158 —Rate of rnit not 
cis. ertained at the time of application f r settlement 
of fair rent — S. 15S applies. 

Cl. (cl) of S. 15S entitles a Court to determine 
the rent payable by the tenant at the time of 
application, and there is no reason why this 
should be restricted to cases where the rate of 
rent has-already been ascertained. If the con¬ 
tract is that the tenants shall pay a fair and 
equitable rent, then that is the existing rent 
payable and it is the business of the Ourt to 
ascertain it. [P. 519, C. 1] 

(c) B. T. Act , Ss. 15S and 188— S. 158 does 
not oust the general jurisdiction of Court under 
Civil P. C., S. 9 to entertain ±a suit for settlement 
of fair rent — Hrnce suit by some only of the co- 
sharers is comvctent. 

S. 15S is not restrictive and the right to claim 
a fair and equitable rent is an obligation arising 
out of the contract between the parties and is 
enforceable in the ordinary Civil Courts under 
the provisions of S. 9 of the Civil P. C. Hence 
S. 158 cf the B. T. Act is no bar to the mainten¬ 
ance of a suit for fair and equitable rent, by 
plaintiffs who are not the eutire body cf the 
landloids. It cannot be held that t ie only juris¬ 
diction f ir assessing a fair rent, where no rent 
has at any time been previously assessed, is that 
conferred by Ss. 5*2, 105 and 157, 158 and similar 
sections of Act VIII of 1SS5. [P, 519, C. 1, 2] 

(cl) J.andlord and tenant — Relationship of land - 
lord and tenant without arrangement tor payment 
of rent — Tenant impliedly contracts to pay reason- 
a le compensation or rent. 

In general where the relationship of landlord 
and tenant exists, without any arrangement for 
tlie payment of rent properly so called, there is 
always an implied promise on the part of the 
tenant to compensate the landlord for use and 
occupation of the premises. The relationship 
has beeu sometimes called in En lish law a 
quasi-tenancy and that law always implies a con¬ 
tract or promise by the occupier to pay the land¬ 
lord a reasonable sum for use and occupation. In 
Bengal and Behar the conditions are special and 
the law implies a contract to pay not compen- 
safcion but rent. fP* 529, C. 2j 

Janok Iii shore t At id Krishna Ray , 
Sashi Sliekar Prasad Singh, B. N. Singh, 
W. II. Akbari and N. C. Ghosh —for Ap¬ 
pellants. 

At id Krishna Ray . Sashi Sliekar Pra¬ 
sad Singh and B. N. Singh - (or Respon¬ 
dents. 

Mu Rick, J.—Appeals Nos. 1016 and 
1017 arise out of Suits Nos. 621 and 622 
respectively of 1920 in the Court of the 
third Munsif of Arrah, in which the land¬ 
lords asked for the assessment of fair and 
equitable rent. The Munsif assessed the 
rent at Rs. 7 per bigha in each case, 
Eventually after certain orders made in 
appeal by t»he Subordinate Judge and in 
second appeal by the High Court, to which 
it is net necessary to refer in detail, the 
Subordinate Judge reduced the rent to 
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Rs. 5 per bigha ; but before this judgment 
was passed another batch of cases regard¬ 
ing lands in the same neighbourhood came 
up in appeal before another Subordinate 
Judge and he, agreeing with the lower 
Court, found that the fair and equitable 
rent was Rs. 7 per bigha. Appeals Nos. 
1333 to 1338 relate to this second batch 
and are preferred by the tenants. Appeals 
Nos. 749 and 750 are appeals by the ten¬ 
ants in Suits Nos. 621 and 622 who are 
not satisfied with the decree of the Sub¬ 
ordinate Judge reducing the rates from Rs. 

7 to Rs. 5 per bigha. 

I will take appeals Nos. 749 and 750 
first. These appeals are concluded by 
findings of fact. The Subordinate Judge 
has upon evidence found that Rs. 5 per 
bigha is a fair and equitable rate. He has 
rejected the decrees, upon which the Mun¬ 
sif relied, on the ground that some a.re 
under appeal and that others were made 
as against tenants, who were themselves 
co-sharer landlords, and he has preferred 
to rely upon the profit made by the sale 
of mangoes which are the only crop grown 
upon the lands. 

There is also another defect which is 
fatal to these appeals. One of the Res¬ 
pondents Surendra Narain Singh died on 
the 31st July 1924, and no substitution of 
heirs has yet been made in his place ; the 
decree being joint and indivisible the ab¬ 
atement of the appeal against the heirs of 
Surendra Narain Singh causes the appeals 
to fail also as regards the other Respon¬ 
dents. It is urged by the Appellants that 
they were not aware of the death of Sur¬ 
endra Narain Singh till about a week ago; 
but that is no excuse, for it is obligatory 
upon an Appellant to see that the neces¬ 
sary parties are on the record. It appears 
that the landlords in their appeals Nos. 
1016 and 1017 substituted the heirs of 
Surendra Narain Singh within the time 
allowed by law and no reason has been 
assigned why the tenants in their appeals 
could not have done the same. 

The Appellants, however, urge that the 
suits are not maintainable as the Plain¬ 
tiffs are only co-sharer landlords. It is 
said that this is a suit under S. 158 of 
the Bengal Tenancy Act (Act VIII of 
1885) and all the landlords must sue. This 
contention requires careful examination. 
The lands have been recorded in the 
Cadastral Survey khaiian as occupancy 
holdings liable to be ass', ed with rent. 
The Settlement Officer found that the ten- 
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ant 3 had occupancy rights bub that the 
rent had not been fixed by express con¬ 
tract and that none was being paid.^ lie 
thought there was therefore no existing 
rent which could be declared to be the 
fair and equitable rent. It is said that as 
S. 158 of the Bengal Tenancy >Act only 
empowers a Court to record the existing 
rent, it does not apply. But cl. (d) of S. 
158 entitles a Court to determine the rent 
payable by the tenant at the time of the 
application, and there is no reason why 
this should be restricted to cases where 
the rate of rent has already been ascer¬ 
tained. If the contract is that the 
tenants shall pay a fair and equitable 
rent, then that is the existing reDt payable 
and it is the business of the Court to as¬ 
certain it. S. 158 therefore in my opinion 
applies. 

Bub then S. 158 requires that the appli¬ 
cation must be made by the whole body 
of landlords, and therefore if the suit is 
not maintainable under the general or any 
other law but is one sanctioned exclusively 
by the Tenancy Act, then the Plaintiffs 
must fail. To this the Plaintiffs reply 
that S. 158 is not restrictive and the right 
to claim a fair and equitable rent is an 
obligation arising out of the contract bet¬ 
ween the parties and is enforceable in 
the ordinary Civil Courts under the pro¬ 
visions of S. 9 of the Civil Procedure 
Code. If this contention is accepted then 
the fact that the Plaintiffs are only co¬ 
sharer landlords will not he a bar to the 
suit. 

In my opinion this contention is well 
founded. 8. 24 of the Bengal Tenancy 
Act directs that an occupancy raiyab shall 
pay for his holding at a fair and equitable 
rate. If a rent is fixed by the demise, 
that rent is presumed to be fair and 
equitable,” an expression first used in S. 5 
of the Rent Act of 1859 (Act X of 1859). 
If no reDt has been lixed, then the tenant 
is under a liability arising oui of the con¬ 
tract to pay such rent as the Court may 
deem to he fair and equitable. The land¬ 
lord does not require the authority of the 
Tenancy Act to bring a suit to enforce tiie 
liability and therefore S. 188 does not ap¬ 
ply. The argument that the landlord can¬ 
not ask the Civil Court to make a con¬ 
tract between the parties is really not 
relevant, because here there is in fact a 
contract. 1 am unable to hold that the 
only jurisdiction for assessing a fair rent 
where no rent has at any time been previ¬ 


ously assessed is that conferred by Ss. 52, 
105 and 157, 158 and similar sections of 
Act VIII of 1885. 

Therefore here there is no necessity to 
seek the aid of the Tenancy Act at all. So 
far back as 1864 it was held in Nityanund 
Ghose v. Kissen Kishore (l) that by the 
universal custom of the country mere oc¬ 
cupation of land without express permis¬ 
sion oq the part of the landlord or express 
condition to pay rent on the part of the 
occupier constituted the relationship of 
landlord and tenant and that the tenant 
wai hound to pay a fair rent and the land¬ 
lord tc give him a p'ittali. That was a 
suit by the tenant under S. 5 of Act X of 
1859 to compel the landlord to give him a 
pittih and the following observations of 
the learned Judges of the Calcutta High 
Court appear to me to lay down what is 
still the law, although the provisions for 
the exchange of patta and knbuliyat have 
been since repealed : — 

The lands, (say their Lordships) then, 
being lands of which the Plaintiff is the 
proprietor and the Defendant never having 
paid rent for the same or acknowledged 
the zemindar’s right to treat him as a 
tenant, do the parties stand in the relation 
of landlord and tenant ? 

The Defendant holds and cultivates 
the Plaintiff’s lands, and had the present 
suit been one for rent during the occupan¬ 
cy, there is little doubt that the Defendant 
would be deemed to he a tenant and he 
adjudged liable to payment of rent ; for it 
is an acknowledged principle that every 
zamindar lias an inherent right to the 
rent of any and all lands held and culti¬ 
vated within his zamindari. In the same 
way, is he not entitled to receive from 
the person who holds and cultivates any 
land within his zamindari a kabuiiyat ? 

We think, that, though by the Law of 
landlord and tenant, as applied in England, 
a person who takes and cultivates the 
lands of another (there being no express 
permission to cultivate on the side of the 
landlord, nor any express condition to pay 
rent on the part of the cultivator) would 
not he allowed to ho regarded as a tenant, 
but treated as a mere trespasser, the pecu¬ 
liar circumstances of this country pre¬ 
clude the applicability of the technical 
doctrine of the English Law of landlord 
and tenant to such a case. Here it is a 
very usual thing for a man to squat on a 
pi ece of land, or to take into cultivation 
(1; W.U. 18J4, Act X Rulings 62. 
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an unoccupied or waste piece of land. 
Tenancy, in a great many Districts in 
Bengal, commences in this way, and 
where it does so commence, it is presum¬ 
ed that the cultivator cultivates by the 
permission of the landlord, and is under 
obligation to his landlord to pay him a 
fair rent when the latter may choose to 
demand it. Thus, the established usage 
of the country regards these parties as 
landlord and tenant, and unless the land¬ 
lord chooses thus to treat him, the culti¬ 
vator is not regarded, as he would be by 
the law administered in England, as a 
trespasser, bub as a tenant, and he would 
he so, although he may never have express¬ 
ly acknowledged the landlord’s right, or 
entered into any express contract with 
him for the payment of rent. If he 
chooses to cultivate the zamindar’s lands 
and the zamindar lets him, there is an 
implied contract between them creating a 
relationship of landlord and tenant. 

What then is the rent the tenant should 
pay in such a case ? At the time of the 
Permanent Settlement competition rents 
were unknown and the fair and equitable 
rate was the customary rent, that is to 
say, the Pargana rate. Reg. \ H of 1822, 
which was the first legislative measure 
for making a survey and settlement, gave 
the Settlement Officer no power to en¬ 
hance rents for the simple reason that 
enhancements beyond the Pargana rate 
were not then contemplated : sea Fshw 
Chandra Sarhar v. frolykhya^ *<ath 
Singh a (2) and it was not till 1879 and 
1385 that general powers were given to 
Settlement Officers to settle their rates. 

As for the civil tribunals, it was not 
till 1859 that rules were made for en¬ 
hancement and reduction of rents : (see 

Ss. 13, 14, 15 and 17 of Act X of 1859). 

These rules have with modification been 
repeated in the Tenancy Act of 1885 ; hut 
in cases such as we have here the power 
of the Civil Court to assess a fair and 
equitable rate, he it the Pargana rate 
customary before 1859 or the prevailing 
rate or a rate depending on the price of 
food-grains, has never been in doubt. In 
Berhav.dut Misser v. Ttamji Ram (3), the 
learned Judges, while holding that the 
Settlement Officer was not the only 
authority who could now assess a fair and 
■equitable rent, expressed some doubts as 
to whether the jurisdiction of t he Civil 

(2) [1913] 17 C.W.N. 865" “19 EC. (.To. 

(3) [1913] IS C.W.N. 46t>—20 I.C. 910. 
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Court fell under the general law relating 
to declaratory suit or under the special 
law contained in S. 158 of the Bengal 
Tenancy Act of 1885. In my opinion 
both jurisdictions are available and as S. 
158 does not expressly bar the operation 
of the general law, S. 9 of the Civil Pro¬ 
cedure Code operates. 

If therefore the Bengal Tenancy Act 
does not exclude the operation of S. 9 of 
the Civil Procedure Code, then S. 188 of 
the former Act is no bar and the Plain¬ 
tiffs, as they are co-sharer landlords, are 
entitled to maintain the suit. 

In general where the relationship of 
landlord and tenant exists without any 
arrangement for the payment of rent pro¬ 
perly so called, there is always an implied 
promise on the part of the tenant to com¬ 
pensate the landlord for use and occupa¬ 
tion of the premises. The’ relationship 
has been sometimes called in English law 
a q/e/sZ-tenancy and that law always im¬ 
plies a contract or promise by the occu¬ 
pier to pay the landlord a reasonable sum 
for use and occupation : Hellier v. Sillcox 
(4). In Bengal and Behar, as pointed out 
in Nityanund Ghost v. Kissen Kishore (l) 
the conditions are special and the law im-' 
plies a contract to pay not compensation 
hut rent. 

'Che result therefore is that Suits Nos. 
021 and (122 are maintainable in their 
present form and the appeals Nos. 74 9 
and 750 must he dismissed with costs. 

Appeals Nos. 1333 to 1338.—In these 
appeals also the right to proceed against 
Surendra Narain Singh's heirs has abated 
and lor the same -easons as in appeals 
Nos. 749 and 750 it must be held that the 
appeals cannot proceed. They are there¬ 
fore dismissed with costs. 

It appears to have been admitted by 
the parties when these appeals came up 
on the 0th August 1924 before another 
Division Bench of this Court that they 
would he governed by the decision in ap¬ 
peals Nos. 1010 and 1017 and 749 and 
750. But in the circumstances that have 
occurred this argument cannot he enforced 
as the appeals are at the outset incompe¬ 
tent. Kulel Singh, one of the Appellants 
in Appeal No. 1330, is reported to. be 
dead ; but it is unnecessary to give time 
for the substitution of his heirs, because 
the abatement of the appeal against the 
heir of Surendra Narain Singh, before the 
death of Kulel Singh took place renders 
(4) 19 LX, Q.B. 295—14 Jur. 573. 
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the whole appeal liable to dismissal and 
it is immaterial whether Kulel Singh s 
heirs are now substituted or not. The 
same objection as in appeals Nos. 749 and 
750 was taken in these appeals regarding 
the maintainability of the suits by co¬ 
sharer landlords, but for the reason given 
above the objection is decided against the 

Appellants. 

The result is that appeals Nos. 1333 to 
1338 are dismissed with costs. 

Appeals Nos. 1016 and 1017.—These 
are appeals by the landlords, and obey 
ask that the decree of the Munsif at the 
rate of Rs. 7 per bigha be restored. The 
Subordinate Judge has found on evidence 
that the fair and equitable rate of rent is 
R 3 . 5 per bigha and the case is concluded 
by that finding. The appeals are dismiss¬ 
ed. There being no Respondent, there 
will be no costs 

Ross, J —I agree. 

Appeals dismissed. 
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, Das, J. 

Bajrang Prasad Singh —Petitioner. 

f v. 

Mt. Sonejhari Kuer and others Oppo¬ 
site Party. 

Civil Rev. No. 226 of 1924, Decided on 
12th November, 1924 from an order of 
the Sub. J., Muzaffarpur, D/- 25th March, 
1924. 

(a) Civil P. G\, 0. 21, R. DO —Fraud is essentially 
different from irregularity. 

Fraud is essentially different from irregularity 
in the conduct of sale. [1* 521 G 2] 

Where there was gross undervaluation of the 
property sought to be sold and the processes were 
not served on the judgment-debtor, 

Held: that these facts aloue did not by them¬ 
selves constitute fraud. 1G C. W.N. 894 Foil. 

If (6) Limitation Act, S. 18— Fraudulent co)icea!- 
ment of execution proceedings on the part of decree- 
holder is necessary under the section. 

The view that fraud antecedent to the accrual 
of the right of action can never be considered 
under S. 18 is erroneous. Such fraud can and 
must be considered because fraud is a continuing 
influence and until that influence ends it retains 
its power of mischief. 17 B. 341 Foil. 

[P 522 C 2] 

Unlese there is fraudulent concealment if the 
execution proceedings on the part of decree-holder 
limitation could not be extended under S. 18. 

*S. P. Sen and .4. K. Gupta —for Peti¬ 
tioner. 

S. K. Mitra —for Opposite Party. 

1925/P 66 A* 67 


Judgment. —This application is direct¬ 
ed against the order of the learned Sub¬ 
ordinate Judge of Muzaffarpur, dated the 
25th March 1924 by which he set aside 
a sale which took place on the 13th June 
1918. The application under O. 21, r. 90 
was presented sometime in April 1923 
and this has encouraged the contention on 
behalf of the decree-holder that the ap¬ 
plication is barred by time. The learned 
Judge in the Court below has come to the 
conclusion that the auction-sale was 
brought about by practising fraud and 
that the applicant is entitled to the benefit 
of S. 18 of the Limitation Act. In that 
view differing from the learned Munsif, 
he allowed the application and set aside 
the sale. 

In my opinion the finding of the learned 
.judge in the Court below must be regard¬ 
ed as a finding to the effect that all the cir¬ 
cumstances were present to entitle the 
judgment-debtor to have the sale set aside 
provided the application was made within 
time. I am not for the moment consider¬ 
ing the question as to whether the decision 
of the learned Judge on the question of 
limitation can be supported; but his find¬ 
ing that there was gross irregularity in 
the conduct of the sale and that the judg¬ 
ment-debtor sustained substantial injury 
by reason of such irregularity is binding 
upon me in this Court. It is true that 
the learned Subordinate Judge has gone 
much further and said that there was 
fraud on the part of the decree-holder. I 
am not quite satisfied whether upon 
his decision it is possible to say that there 
was fraud on the part of the decree-holder. 
It is quite true that there was gross under¬ 
valuation of the property sought to be 
sold. It is quite true that the processes 
were not served on the judgment-debtor; 
hut fraud is essentially different from 
irregularity in the conduct of sale. This! 
was pointed out very forcibly by Sir 
Lawrence Jenkins in Narayan Saha v. 
Mohant Damodar Das (l). But in any 
case 1 am satisfied that there was gross 
irregularity on the part of the decree- 
holder and that the applicant sustained 
substantial injury by reason of such irre¬ 
gularity, and that if there was no question 
of limitation raised in the case, the judg¬ 
ment-debtor would undoubtedly be en¬ 
titled to succeed. 

This brings me to the consideration of 
the question whether the learned Judge in 

U) 11912] 1G C.W.N. 894 -1(5 1 G. 4G5. 


522 Patna Bajrang Prasad v. Mt. 

the Court below is right in the view that 
the judgment-debtor is entitled to the 
benefit of S. 18 of the Limitation Act. 
The view of the learned Subordinate 
Judge may be stated in his own words: 
“Th6 applicant alleges in her petition that 
she came to know of the sale on the 5th 
April 1923. In her evidence she says 
that she came to know about it on 4th 
Biisnkh 1330 which corresponded to the 
above date. As it has been found that 
the sale was brought about by the decree- 
holder’s fraud, it is for the decree-holder 
or his tenant to show that the applicant 
had knowledge before the 5th April 1923 
in order to succeed on the plea of limita¬ 
tion. I find, therefore, that the appli¬ 
cation was not barred by limitation.” 

I am unable to agree with the view as 
presented in this part of the order of the 
learned Subordinate Judge. In the first 
place, I am not sure that the facts re¬ 
ferred to by the learned Subordinate 
Judge established a case of fraud. It is, 
therefore, necessary for the learned Sub¬ 
ordinate Judge to deal with all the evi¬ 
dence again and to come to a conclusion 
on the question whether there was really 
any fraud on the part of the deciee- 
holder. If he comes to the conclusion 
that there was ivregularity but not fraud 
within the meaning of that term as was 
in the decision of Sir Lawrence Jenkins, 
then clearlv the application is barred by 
limitation. If he comes to the conclusion 
that there was fraud then the next ques¬ 
tion which he must consider is, whether 
upon the facts proved the judgment- 
debtor is entitled to the protection of 
S. 18 of the Limitation Act. Now S. IS 
provides that "Where any person having 
a right to institute a suit or make an 
application has, by means of fraud, been 
kept from the knowledge of such right or 
of the title on which it is founded...the 
time limited for instituting a suit or 
making an application—('/) against the 
person guilty of the fraud or accessory 
thereto, or (/>) against any pci son claim¬ 
ing through him otherwise than in good 
faith and for a valuable consideration, 
shall he computed from the time when 
the fraud first became known to the 

person injuriously affected thereby.” In 

order to succeed '.he judgment debtor 
mu*t establish that there was some con¬ 
trivance on the part of the decree-holder 
» by which the judgment-debtor was kept 
from the knowledge of her right to apply 
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under 0. 21 r. 90 of the Code. It is, in 
my opinion, not sufficient to say that as 
there was fraud in the conduct of the 
sale, therefore, it must follow that there 
was a contrivance on the part of the 
decree holder to keep the judgment-debtor 
from the knowledge of the fraudulent sale. 
Indeed in some of the cases it has been 
broadly laid down that fraud precedent to 
the accrual of the light of action can 
never be considered under S. 18: but 
whether this view can be maintained in 
view of the decision of the Judicial Com¬ 
mittee in Rahimbho]/ Habibhojj v. Charles 
Agnew Turner (2) is very doubtful. This 
was pointed out by Sir Lawrence Jenkins 
in the case to which 1 have referred but 
as was suggested by Sir Lawrence Jenkin? 
fraud is a continuing influence and until 
that influence ends it retains its power ol 
mischief. It was directly held by the 
Judicial Committee in the case to which I 
have referred that where a man has com¬ 
mitted fraud and has kept property there¬ 
by, it is for him to show that the person 
injured by the fraud and suing to recover 
the property has had clear and definite 
knowledge of those facts which constituted 
the fraud at a time which is too remote 
to allow him to bring a suit. In view of 
what was decided by the Privy council,! 

I am unable as at present advised to ac¬ 
cept-the view that fraud antecedent to 
the accrual of the right of action can 
never be considered under S. 18. In my! 
opinion it can and must he considered, 
because as pointed out by Sir Lawrence 
Jenkins, fraud is a continuing influence 
and until that influence ends it retains its 
power of mischief. 

But although \ am unable to agree with 
the extreme contention which has been 
put forward before me, I think that the 
petitioner is entitled to succeed on the 
ground that the judgment of the lower 
Appellate Court does not show that there 
was anv fraudulent concealment of the 
execution proceedings on the part of the 
appellants. As this matter has not been 
very carefully considered by the learned 
Judge in the Court below, I am unable to 
decide the contention between the parties 
in this case. I think the best course 
will be to send the case back to the lower 
Appellate Court and ask it to come to a 
conclusion on the evidence in the case. 
The learned Judge must first consider 

(2) 17 B. 341—20 1 .A. 1-6 Sar. P. c7j725G 
Ind. t'ur, 10 - 0 Ind. Pec. >,N. S.) *22?. 
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•whether there was fraud as distinct from 
material irregularity in the matter of the 
sale If he comes to the conclusion that 
there was no fraud, then he must dismiss 
the application on the ground that it is 
barred by limitation. If he comes to the 
conclusion that there was fraud still, he 
must consider whether there was any 
fraudulent concealment of the execution 
proceedings on the part of the appellants. 
In considering this matter he must not 
ignore what had taken place before the 
sale. He must consider the general con¬ 
duct of the decree-holder both before ana 
after the sale and he must deal with the 
question whether, to quote the language 
of S. IB, the judgment debtor has been 
kept from the knowledge of her right to 
apply hy means of fraud perpetrated by 

the decree-holder. . 

Costs of this application, hearing tee 

two gold mohur*. will be costs in the pro¬ 
ceeding before the Court below and will 
be disposed of hy that Court. 

Case remanded. 
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Dawson Milled, C. J. ani> 


Foster, *1. 


fagmohan Singh and others Plaintiffs 
Appellants. 


v. 

Prayag Narayan Stugli and ntucrs— 

Defend ants—Respondents. 

Second \ppeal No, 154 of H22, Deci¬ 
ded on 11th December, 1024, against a 
decision of the Dt. J., Caya, D • Juh 
November, 1021. 

* J I in u • Law—Stridhan — Prupirhj held by 

widowed daughter-in-law — J'roptrty -s no' 

till idhan. 

Property held by a Hindu widowed daughter- 
in-law claiming a.^ the widow of her deceased 
husband becomes an accretion to her .ate 
husband’s estate and not her stridhan and a iy 
alienation by her of such property is voidable at 
the option cf the heirs of her father-in-law. 

[P 5*4 Cl] 


Shiveshmar banal —for Appellants. 
b. N. Singh and Brij Kishore Prasad 
— for Respondents. 


Dawson Miller, C. J. —The suit out 
of which this appeal arises was instituted 
on the 11th March, 1020 by the plaintiffs 
who are the appellants in this appeal 
claiming certain lands in mania Indarpur 


Kochaisa against the defendant No. 1 who 
is the superior landlord of the interest in 
suit. 

The land in suit originally belonged to 
one Deochand Singh who died in or about 
the year 1882. Deochand Singh had two 
sons Prabhu and Bigan, the former being 
married to Mt. Deomurafc Kuer and the 
latter to Mt. Marno Kuer. Both these 
sons, it is now found, predeceased their 
father and upon the death of Deochand in 
1882 some question appears-to have arisen 
as to the possession of this property. The 
two widows of Prabhu and Bigan, who 
had survived their husbands, were also 
alive at the death of Deochand. Upon 
that event the property would in the 
oridinary course go to Deochand’s heirs 
and the widows would not be entitled to 
any interest therein because their 
husbands had predeceased Decochand. 
Che only right which they would have in 
the property, if any, would be the ordi¬ 
nary Hindu widows right to maintenance. 
One thing is quite clear in this case and 
that is that the widows wore put in pos¬ 
session of the property and remained in 
possession for a number of years and one 
of the questions, which was in issue at 
the trial of this case, was whether the 
property which was acquired by the two 
widows in 1882 was acquired by them as 
their Stridhan or, as the plaintiffs alleged, 
whether they were merely allowed to 
remain in possession of the property (lur¬ 
ing their joint lives by way of mainten¬ 
ance. 1 may add that the property is 
a very small one being valued in the 
plaint at something under Rs. 1,000. The 
heirs of Deochand were some what distant 
collateral relations and presumably had 
• other property of their own. They were 
no longer joint with him. There is there¬ 
fore nothing surprising in the fact that 
these two ladies should have been allowed 
to remain in possession of the whjle of 
the property left hj their father-in-law, 

maintenance after his death. 
That was the case of the plaintiffs. If 
that case is made out then there can be 
no doubt that the plaintiffs ought to 
succeed in this suit It is necessary to 
add what happened subsequently. Mt. 
Marno Kuer the widow of Bigan pre¬ 
deceased her sister-in-law Mt. Deomurat 
Kuer. Deomurat Kie. sometime befcL'd 
the year 1907 after the death of Marno 
Kuer appears to have parted with her in¬ 
terest whatever it may have been in 
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this property to the landlord the present 
defendant. Subsequently about the year 
1907 there was some further question as 
between the heirs of Deochand and a 
sister-in-law of Deomurat on the one 
hand and the landlord, the present defen¬ 
dant on the other and an arrangement 
was entered into whereby the landlord 
was allowed to remain in possession. He 
appears to have acquired the property 
from Deomurat because sh9 was not able 
to pay her rent. It does not appear that 
an actual suit was brought nor was any 
rent decree passed, However that may be 
he got possession of the property. Now 
the question which arises in this appeal 
depends upon the determination of the 
question whether Deomurat Kuer was in 
possession of the property merely by way 
of maintenance or whether she was in 
possession of the property by adverse pos¬ 
session as against the heirs of her father- 
in-law. If she acquired adverse posses¬ 
sion after her father-in-law's death then 
no dubt the property would become her 
Stridhan . The authority for that proposi¬ 
tion is to be found in the decision of Kashi 
Ram v. Mt. Amri (l). The facts of that 
case were very similar to the present and 
it was held there relying upon a decision 
of their Lordships of the Privy Council in 
Brij Indar Bahadur Shiah v. Ranee 
Janki Koer (2) thai property acquired by 
a Hindu lady by adverse possession be¬ 
comes her separate Stridhan property. As 
a general proposition that however requir¬ 
ed some limitation for if the property is 
acquired by a Hindu widow claiming as 
the widow Df her deceased husband then 
no doubt, according to the ruling of their 
Lordships in the case of Mt. Lajicanti v. 
Safa Chand (3) the property becomes an 
accretion to her late husband's estate and 
on her death would pass not to her heirs 
but to the heirs of her deceased husband. 
Although in the present case there was no 
specific finding that these two widows had 
come into possession of the property in 
lieu of maintenance with the consent of 

\\) [1910] 32 All. 1S9=5 I. G. 207—7 A. L. J. 

153. 

(• 2 ) [1877-7«] 5 1. A. 1 — 1 C. L. R. 31S - Bald 
148--R and J’s. No. 48—3 Suther 4 74—3 
Sar. 763. 

(3) 1924 P. C. 121 -5 Lib. 192- 51 J. A. 171 
22 A. L. J. 104 - 47 M. L. J. 935 ^0 P. L. 
T. 1-- 34 AI. L. T. 87 -5 L. R. P. C. 94 - 
20 M. L. W. 10- 28 G.W.N. 960-^(1924) M. 
W. N. 442—2 Pat. L. R. 2<5 —20 Bom. L, 
R. 1117. 


the heirs of Deochand nevertheless that 
was the case put forward by the plaintiffs 
in their plaint. A 9 against that the case 
put forward by the defendant was that 
this property had been acquired by them 
as Stridhan and of course it would follow 
that if the property were in fact their 
Stridhan any alienation of that property 
to the landlord would be binding not only 
against the heirs of Deochand who would 
have no right to it but against the whole 
world. On the other hand if the land in 
suit were merely the property of the 
widows given to them for their life-time 
by way of maintenance then the only in¬ 
terest they had in it and certainly the 
only interest which they could alienate 
would be their interest for life. The result 
would therefore be in the event of this 
being their life interest only that the 
alienation made to the landlord, the pre¬ 
sent defendant, would enure to his benefit 
only during the life-time of the widows 
or the survivor of them. 

Although as I have just stated there 
was no specific finding that the property 
was gran led to the widows by way of 
maintenance still there was an issue rais¬ 
ed whether the proi>erty was Stridhan or 
not, and it was found by the trial Court 
and the finding was upheld by the first 
Appellate Court that this property was not 
the Stridhan of the widows. It seems to 
me therefore to follow upon that finding 
that the only interest which the widows 
could have was the interest asserted by 
the plaintiffs, namely, that of maintenance 
only. Although this interest was alienat¬ 
ed still that alienation would not he bind¬ 
ing upon the heirs of Deochand who 
would acquire a vested right in the pro 
per:y after the death of the widows and 
the question, therefore, which becomes 
important is whether the widows or the 
survivor of them died within 12 years of 
the present suit. If Deomurat who was 
the surviving widow died more than 12 
years before the suit then there can he 
no doubt that the defendant would have 
acquired adverse possession against the 
plaintiffs. It is found as a fact however 
in the case that she died within 12 years 
of the suit and, therefore, in my opinion, 
the suit is not time-barred. 

Jt is argued by the learned Govern men 
Pleader on behalf of the respondents that 
there was nothing really to sho von the 
evidence in this case whether the widows 
had acquired this property by virtue of 
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their right to maintenance or whether 
they had. acquired it by adverse possession 
that is to say, by some title asserted by 
them which had not been interfered with 
by the person entitled to inherit the pro¬ 
perty. But it is clear that it they were 
asserting an adverse title other than a 
title as widows of their deceased hus¬ 
bands they would be asserting a title 
which after 12 years would give them 
a right to hold the property as part of 
their Stridhan , but in the face of the find¬ 
ing' of the lower Appellate Court that this 
was not their Stridhan it seems to me 
that we are bound to come to the con¬ 
clusion that the only manner in which 
they would have acquired the property 
was as maintenance. In this state of 
affairs it seems to me that the appeal 
must succeed, the decree of the lower Ap¬ 
pellate Court will lie set aside and a decree 
will be entered in favour of,the appellants 
declaring their title to the property and 
their right to recover possession. The 
plaintiffs are entitled to their costs 

throughout. 

Foster, J.—I agree. 

Append allowed. 
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(6) Bengal Tenancy Act , .S'. 1<4 Question bet- 
ween judgment-debtor an'l'the auction purchaser-:. r> 

appeal lieu 

On a question under S. 174 between the judg¬ 
ment-debtor and the auction purchaser no appeal 

lies. • [P.526.C.1J 

(c) Civil P.C. , 115 —Appellate Court entertam¬ 
ing apoea’ in a non -appealable case— Revision 

lies. _ . .. 

Where the Appellate Court entertains an 
appeal from an order from which no appeal is 
allowed its order is without juradiction and is 
open to revision. [P. 526, . J 

S. Sara) i—for Petitioner. 

N. C. Ray— for Opposite Party. 

Ross, J. —This is an application in re¬ 
vision against an order of the learned 
District Judge of Bhagalpore, reversing an 
order of the Munsif of Bhagalpore passed 
under S. 174 of the Bengal Tenancy Act. 
There is also an appeal for admission. 

It appears that in execution of a decree 
for rent the tenant's holding was sold and 
was purchased by a third party. Within 
thirty days of the sale the deposit of 5 
per cent, of the purchase money for pay¬ 
ment a 3 compensation to the auction- 
purchaser was made in Court and the 
deposit was accompanied by a petition 
stating that the amount recoverable under 
the decree had been paid to the decree- 

, 1!_If 
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MULLICK AND ROSS, JJ. 
Raghunandan Pandey Petitioner 
Appellant. 

v. 

Garju Mandal and another Opposite 
Party—Respondents. 

Civil Rev. No. 42 of 1927, and Misc. 
Appeal No. 34 of 1925, Decided on 8th 
April, 1925, from the order of the Dt. J., 
Bhagalpore. I)'-12th January, 1925. 

(a) Bengal Tenancy Act, S. 174— 5/ Igment- 
debtor's holding so'd in execution to third party 
Payment of 5 % made within thirty days—Decree- 
holder joining with judgment-debtor in applying to 
set the sale aside — S. 174 was held to be no suffici- 
ently complied with. 

Where in execution of a decree of rent the 
tenant’s holding was sold and was purchased by 
a third party, but within thirty da v s of the sale 
the deposit oi 5 per cent, of the purchase money 
for payment as compensation to the auction 
purchaser was made in Court and the deposit was 
accompanied by a petition stating that the 
amount recoverable under tlie decree had been 
paid to the decree-holder who liimself joined in 
this petition. 

Held ; that the provisions of S. 174 were not 
sufficiently complied with. [D. 52G, C. 1] 


joined in this petition. The judgment- 
debtor therefore prayed under S. 174 of 
the Bengal Tenancy Act that the sale 
should be set aside. The learned Munsif 
was of opinion that there had been no 
compliance with the provisions of bhe sec¬ 
tion and he declined to set aside the sale. 
On appeal the learned District Judge 
thought there had been substantial com¬ 
pliance with the terms of S. 174 imas- 
much as after the admission of the decree- 
holder that he had received the money, 
nothing more was recoverable under the 
decree, and only the compensation pay - 
able to the auction purchaser remained to 
be deposited. He therefore set aside the 
sale. 

It is contended on behalf ol the auction- 
purchaser that no appeal lay to the Dis¬ 
trict Judge. It is to be± noticed that in 
this case the decree-holder and the judg¬ 
ment-debtor were at one and there was no 
question to be decided between them. 
The question for decision was a question 
between the judgment-debtor and the 
auction-purchaser and therefore the case 
did not fall within the provisions of Sec.; 
47 of tHe Code of Civil Procedure. It was 
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oeld in Raziud-din Hussain v. Bindes- 
wari Prasad Singh (l) that in such a case 
no appeal lies. In Akhouri Prem Narain 
v Mt. Fahinunnissa (2) the question for 
decision was a question between decree- 
holder and judgment-debtor and on this 
ground it was held that an appeal did lie. 
With reference to the case just cited, it 
was observed that “all the authorities re¬ 
cognize and decide that in a case where 
an auction-purchaser is not a party to the 
suit, then lo appeal lies against an order 
under Sec. 174, but if he is a party to the 
suit and is a decree holder in fact 
then Sec. 47 comes into play and an 
appeal lies, it being a matter arising 
between the parties to the suit touching 
the execution, satisfaction or discharge of 
the decree.” The same view was taken 
in Miscellaneous Appeil No. 215 of 1924 
where it wa9 .held that on a question 
under Sec. 174 between the judgment- 
debtor and the auction-purchaser no 

appeal lay. 

The order of the learned District Judge 
must therefore be treated as having been 
made without jurisdiction. It is there¬ 
fore subject to revision ut der Sec. 115 of 
the Civil Procedure Code. The learned 
vakil for the Opposite Party, however, 
contends that even if the order was with¬ 
out jurisdiction, this Court should not in¬ 
terfere with it in revision if it is sub¬ 
stantially a just order. It is therefore 
necessary to consider whether the decision 
of the learned Munsif or that of the 
learned Judge was cor ect decision. This 
question is concluded by the decision of 
the Calcutta High Court in Kahilaso Koer 
v. Raghu Nath Sakan Singh (3) where on 
facts precisely similar to those of the 
present case it was held that Sec. 174 had 
not been sufficiently complied with. 

The application in revision must there¬ 
fore be allowed and the order of the 
learned District Judge must be set a9id 
and the order of the Munsif restored and 
the sale confirmed. 

the costs 
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Macpherson, J. 

Akhtar Hussain — Petitioner. 

v. 


one gold 


The Petitioner is entitled to 
of fchii application: hearing fee, 
mohur. 

The appeal is dismissed. 

Mullick, J. —I agree. 

Application allowed. 


(1) [19161 36 1. C. 769. 

(2) [1917] 2 P.L.1. 525=3 P.L.W. 13=40 T. C. 

662=(1917) P. H. C. C, 244. 

(3) [1891] 11 Ca\ 481. 


King Empero >—Opposite Party. 

Criminal Rev. No. 131 of 1925, Decided 

on 25th May 1925, against a decision 

of the S. J., Bhagalpur, D/«19th February 
1925. 

(a) Criminal 1\ C., S. 428 —Negligence on the 

'ixirt oj the prosecution is no ground for not 

ia.unj additional evidence against the accused 

where justice will fall if such additional evidence 
is not taken. 

The scope S. 428 is prim* fadi not limited 
by any consideration save that the Appellate 

Court should be of opinion that additional evi¬ 
dence is necessary and should record its rea¬ 
sons. 'Ihe object of the section is just as much 
the prevention of the escape of a guilty person 
through some carelessness or ignorant pro¬ 
cedure of the Court, Sub-Inspector or the magis¬ 
trate as the vindication of the innocence of a 
person wrongfully accused where the same 
carelessness or ignorance has o nitted to bring 
ou the record circumstances essential to the 
elucidation of truth. It is impossible on the 
plain words of the enactment to differentiate 
between these two cases. It would rot be a 
sound exercise of discretion to do so in the 
circumstances of India, where justice when it 
fails does so by erroneous acquittal at least as 
much as by erroneous conviction. [P 528, C ll 

I i India the onus is placed on the Court not 
merely to listen to the evidence, but to inquire 
to the utmost into the truth of the matter, and 
so to secure justice. Accordingly if any res¬ 
triction is to be placed upon the power confer¬ 
red on the Appellate Court by S. 429, it certainly 
cannot be that negligence or inadvertence on 
the part of the prosecution is to be allowed to 
effect a miscarriage of justice : ou the contrary 
the enactment is, like the other provisions re¬ 
ferred to, directed to the attainment of justice 
even at a late siag» ju the proceedings, by the 
introduction of further materials which the 
Court judges to be essent'al to a just decision 
of the case. [P 528, C 2] 

{b) Criminal P. G\, S. 42S —Order allowing ad¬ 
ditional evidence will not be interfered with in 
revision etccpt. In case of error of law affecting 
merits of the case. 

The Court of Revision will not always inter¬ 
fere with an order of the appellate Court allowing 
evidence. Where it might itself in the exercise 
of its discretion as the Appellate Court, have 
declined to admit additional evidence. To justify 
interference in revision the Court must be 
satisfied that the Appellate Court committed 
an error of law which has prejudiced the ac¬ 
cused on the merits. [P 5‘]8. C 2] 

W. II. Akbari —for Petitioner. 

II. L. Nandkeolyar — for the Crown. 

Macpherson, J.—This application in 
revision is directed against the conviction 
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of the petitioner by the Deputy Magis¬ 
trate of Bhagalpur under S. 47 A of 
the Bihar and Orissa Excise Act, 
in respect of being in possessi >n of co¬ 
caine contrary to the provisions of that 
Act and the sentence imposed upon him 
of three months’ rigorous imprisonment, 
which conviction and sentence were up¬ 
held in appeal by the Sessions Judge of 

Bhagalpur. , . , 

In support of 'the rule Mr. Akbari ad¬ 
vances two pleas. The first of these is 
that the conviction is wrong on the 
merits, or that at all events the Sessions 
Judge has not adequately examined the 
evidence adduced to prove that the peti¬ 
tioner was in possession of the cocaine. 

The prosecution case was that when 
the petitioner and Sujaet Ali, a prosecu¬ 
tion witness, left a house in the town of 
Bhagalpur and were walking along the 
road, an excise petty officer and peon- 
came up to them and arrested them, that 
when the Excise Sub-Inspector arrived 
soon afterwards, the petitioner dropped 
a match-box which he had been holding 
in his hand and which on being picked 
up by the 1 Sub-Inspector was found to 
contain a white powder eventually re¬ 
ported by the Chemical Examiner to the 
Government to be cocaine hydrochloride, 
the possession of which by the petitioner 

is an offence under S. 47 A. 

Mr. Akbari urges that though there 
are discrepancise in the prosecution evi¬ 
dence with regard to the time when the 
petitioner threw away the match-box, 
these have only been lightly dealt with 
by the Appellate Court whereas (he con¬ 
tends) that Court should have inferred 
from them that the petitioner was not 
in possession of the match-box or its 
contents. I have accordingly examined 
the evidence carefully and find that there 
are in fact discrepancies. The essential 
question, however, is whether the peti¬ 
tioner dropped the match-box containing 
the white powder. On this point there 
is no discrepancy at ali. Indeed the 
evidence is that Sujaet, when walking 
with him, saw him carrying something 
in his hand, that the sixth prosecution 
witnes saw the match-box in his closed 
right fist before he dropped it and that 
several other witnesses saw him drop it. 
The witnesses unconnected with the Ex¬ 
cise Department ali say that the peti¬ 
tioner dropped the match box after the 
Sub-Inspector came and the evidence of 


the Sub-Inspector is to the same effect. 
The only evidence te the contrary is that 
of the petty officer. The learned Sessions 
Judge has dealt with it and has come to 
the conclusion that in stating that the 
petitioner threw down the match-box be¬ 
fore the arrival of the Sub-Inspector an 
that it ^vas lying on the ground when 
the latter arrived, the petty officer made 
a misake. His discussion of the _ point 
has been adequate. Moreover his con¬ 
clusion is, in my opinion, correct and 
there is not the faintest doubt that the 
petitioner was in possession of the match¬ 
box containing the white powder. 

The second contention is that the 
action of the learned Sessions Judge in 
directing further evidence to bo taken 
under S. 428 of the Code of Criminal 
Procedure was illegal. When the appeal 
came up for hearing the Sessions Judge 
found that some of the connecting links 
in the evidence to prove the identity of 
the packet examined by the Chemical 
Examiner were missing. Considering 
that additional evidence was necessary 
on this point he recorded his reasons 
and directed the Magistrate to take the 
necessary further evidence on the point. 
The Magistrate accordingly examined two 
witnesses. The first, who is the Sub- 
Inspector of police in charge of the Magis¬ 
trate’s milkh'in'i, testified that. he re¬ 
ceived the packet from the Excise Sub- 
Inspeotor an I had it packed for despatch 
by po 3 t in a packet which was sealed 
with the private seal of the trying Ma¬ 
gistrate and addressed to the Chemi¬ 
cal Examiner, and the second is the con¬ 
stable who despatched the picket by 
registered post. It is not denied that 
this testimony supplies the links which 
the learned Judge found missing from 
the original evidence as to the identity 
of the material examined by the Chemi¬ 
cal Examiner with the white powder con¬ 
tained in the match-box But Mr. Akbari 
contends that S. 428 of the Code of 
Criminal Procedure does not empower 
the Sessions Court to bring this evidence 
on the record. He maintains that S. 428 
is only to he utilised in a case where 
there is some evidence upon which the 
appellant could be convicted though that 
evidence is not satisfactory, and he sug¬ 
gests that ‘'this is a via media which the 
Courts in India have worked out for 
themselves”. In support oi his conten¬ 
tion he cites the decision in Q ieen Empress 
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v. Fateh (l), the opinion of Sundara Ay- 
yar. J. in Jeremiah v. Vas (2) and the 
opinion of Sadasiva Ayyar, J. in Farada- 
rajulu Naidu v. King Emperor (3). In 
reply the Assistant Government Advocate 
relies upon the majority view in Varada - 
rajulu Naidu v. King Emperor (3) and 
on the terms of S. 428. In my judgment 
the contention of Mr. Akbari is unfounded 
and cannot prevail. 

I he scope of S. 428 is prima facie not 
limited by any consideration save that the 
Appellate Court should be of opinion that 
additional evidence is necessary and should 
! record its reasons. Indeed Sadasiva Ay¬ 
yar, J. in his judgment in Varadcrajulu 
Naidu v. King Emperor (3), wherein he 
quotes . with approval the two earlier 
views cited on behalf of the petitioner, does 
not deny the power of the Appellate Court 
to take additional evidence under S. 428 
even where it considers that though the 
prosecution fails on the evidence on re¬ 
cord negligence on the part of the pro¬ 
secution should he excused, hut holds 
that as a matter of discretion the power 
should only he exercised against the ac¬ 
cused in very exceptional cases, for in¬ 
stance in a case where, 

There is evidence, which, if reliable, 
proves a relevant fact hut the Appellate 
Court feels a doubt on the point and thinks 
that additional evidence might throw light 
which would enable it to arrive at a 


W a 

I 

Akhtar Hussain Emperor (Macpherson, J.) 


1925 

erroneous conviction. Reference may al¬ 
so be made in this connection to S. 540 
of the Code of Criminal Procedure and 8. 

165 of the Indian Evidence Act. Under- 

the former the Court is empowered at any 
stage of an inquiry or trial to summon a 
person as a witness or examine any person 
in attendance or recall a person previous¬ 
ly examined and it is exi^ressly laid down 
that the Court shall summon and exa¬ 
mine and recall and re-examine any such 
person, if his evidence appears to it es¬ 
sential to the just decision of the case. 
Unaei the latter the Judge is armed 
with very extensive powers of asking any 
question in any form, at any time, of 
any witness, or of the parties, about any 
fact relevant or irrelevant and may order 
the production of any document in order 
to discover or to obtain proper proof of 
relevant facts. It is clear that the legis¬ 
lature endorsed the view :— 

“That the English theories that the 
public have no interest in arriving at *the 
truth and that even criminal proceedings 
ought to he regarded mainly in the light 
of private questions between the prosecu¬ 
tor and the prisoner, are not at all suited 
to India, if indeed they are the result of 
anything better than carelessness and 
apathy in England.” 


definite and satisfactory conclusion.” 

But the object of the section is jus!; as 
much the prevention of the escape of a 
guilty person through some carelessness 
or ignorant procedure of the Court, Sub- 
Inspector or the Magistrate as the vindi¬ 
cation of the innocence of a person 
wrongfully accused where the same care¬ 
lessness or ignorance has omitted to bring 
cn the record circumstances essential to 
the elucidation of truth. It is indeed 
impossible on the plain words of the 
enactment to differentiate between these 
two cases. And indeed it would not be a 
sound exercise of discretion to do so in 
the circumstances of this country, presum¬ 
ably well-known to the legislature, 
where justice when it fails does so by 
erroneous acquittal at least as much as by 

(1) [1883] 5 All. 217. 

(2) [1913] 86 Mad. 457 = 22 M. L J. 75 = 10 

M. L. T. 5C6 - 12 Cr. L. J. 585 - 1*2 I. C 
96l=(l011) 2 M. \V. N. 576 

(3) T1919] 42 Mad. 885 — 37 M. L. J. 81 — 

(1919) M. W. N. 669 = 51 I. C. 343 -= 20 
Cr. L. 1, 455. 


In India the onus is placed on the 
Court not merely to listen to the evi¬ 
dence, hut to inquire to the utmost into 
the truth of the matter, and so to secure 
justice. Accordingly if any restriction is to 
he placed upon the power conferred on 
the Appellate Court by S. 428, it certain¬ 
ly cannot he that negligence' or inadver¬ 
tence on the part of the prosecution is to 
be allowed to effect a miscarriage of jus¬ 
tice : on the contrary the enactment is, 
like the other provisions referred to, di-' 
rected to the attainment of justice even 
at a late stage in the proceedings, by the 
introduction of further materials which 
the Court judges to he essential to a just 
decision of the case. The conditions for 
the exercise of the power are set out in 
the section itself, and within these limits 
it is contemplated that the power will be 
exercised. The criminal law of India 
is, to use the words of Sadasiva Ayyar, 
J. against allowing mere technicalities to 
stand in the way of a decision on the 
merits, if it can he reasonably helped. ” 
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and the Appellate Court is by no 


means condemned to countenance a mis¬ 
carriage of justice because the prosecutor 
or even the trial Court fails to realise the 
necessity of bringing certain evidence on 
the record, even if that evidence is not 
purely formal. In this case the evidence 
cannot be said to he merely formal though 
it is ef the kind which is not infrequently, 
and in the present instance was, so regar¬ 
ded by the parties and even by the 
Magistrate. There is thus no foundation 
in principle for the view advanced by 

Mr. Akbari. 

Authority also when carefully examin¬ 
ed is against the contention. It may 
here be indicated that all the rulings 
cited related to the stage of appeal, not to 
the stage of revision. A close examina¬ 
tion of the case of Queen Empress v. 
Fateh (l) casts a different light on that 
decision. In that case the accused had 
been committed to Sessions on charges 
under S. 471 and 193 and had been con¬ 
victed only on the former. In appeal 
Mahmood, J. held that the facts did not 
constitute an offence under S. 471. 
When the Government Pleader asked tor 
a conviction under S. 196 and apparently 
that additional evidence he taken,the Court 
further held that the facts did not con¬ 
stitute an offence under S. 196. The learn¬ 
ed Judge then went on to indicate that not 
only had the prosecution not insisted on 
the second charge or supported it by evi¬ 
dence hut that it was not even pointed 
out in appeal what further evidence would 
be forthcoming against the appellants, 
and remarked that in the circumstances 
where accused had been committed to 
the Sessions on distinctly framed charges 
the High Court would not, except in very 
exceptional circumstances, direct that 
further inquiry should he made or that 
additional evidence should he taken. 
Thus Queen Empress v. Fateh (l) clearly 
falls within the category which 1 have 
referred to, where there are special pecu¬ 
liarities which would induce any Court 
to refuse to put S. 428 in operation. There 
had been a Sessions trial where no effort 
had been made to establish one of the 
charges and the Appellate Court very pro¬ 
perly, if I may say so with respect, re¬ 
fused to allow the production, in appeal, 
to establish that charge, of additional 
evidence which the Public Prosecutor 
could not even specify at the time when 
he applied to the Court for action under 
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S. 428. There was thus abundant ground 
for refusing to act under S. 428 (or rathei 
S. 282 of the Code of 1872 which, for 

some reason which is not clear, is refeiied 
to) without reference to any general pro¬ 
position as to the intention o( S. 428. 
There was also no occasion for formulat¬ 
ing such a proposition and a case is only 
an authority for what it decides. 

Then Jeremiah v. Vas (2) was net de¬ 
cided on the observation of Sundara 
Ayyar, J. which is reminiscent of Empress 
v. Fateh (1). Moreover, the majority of 
the Bench of three Judges in I aradara- 
jnlu Naidu v. King Emperor ( 3) expressed 
themselves as follows regaroig that obser¬ 
vation : 

"When the Appellate Court has statu¬ 
tory power to prevent such a miscaiiiage 
(of justice) by directing fresh evidence to 
be taken on the point, 1 am unable, with 
great respect, to agree with the 
observation of one of the learned 
Judges in Jeremiah v. Vas (2) in so 
far as it questions the propriety oi tak¬ 
ing action under S. 428 in such a case to 
supply a defect in formal proof. 

Similarly the dissentient judgment of 
Sadasiva Ayyar, J. in that case is not an 
authority on the point for decision in that 
case. The majority of the Bench of which 
he was a member held that the powets 
given by S. 428 are perfectly general and 
are subject only to the condition that the 
Court shall record its reasons, and that 
where a conviction on a serious charge 
would, though otherwise sustainable, have 
to be upset for want, owing to a miscon¬ 
ception, of formal proof of sanction, the 
case was a fit one in which to supply 
under S. 428 the defect in formal proof of 
the sanction. The reference to a defect 
in the formal proof was all that was ne¬ 
cessary for the purposes of that case. 
Since the appeal must have been allowed 
if the defect could nob be remedied by 
additional evidence, it follows that the 
principle supported by the views cited on 
behalf of petitioner, namely, that the 
power conferred by S. 428 is not intend¬ 
ed to be exercised in cases in which the 
prosecution having had ample oppor¬ 
tunities to produce evidence " either 
have done so and that entire evidence 
falls short of sustaining the charge 
[Emperor v. Fateh (l)] or have failed 
to do so ” [Jeremiah v. Vas (2): is over¬ 
ruled and has no authority or value be¬ 
hind it. 
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Reference may here be made to the 
ruling of the Court of Appeal in William 
James Robinson v. The King (4) as show¬ 
ing that though the power to admit evi¬ 
dence is to be exercised with great care, 
it extends even to the admission of evi¬ 
dence which was not even in existence at 
the date of the trial and so could nob 
have been produced at all. The Crown 
sought the admission of evidence to show 
that the appellant since his conviction 
had written a letter from prison which 
had a material bearing on the case, being 
indsecl an admission that he hai com¬ 
mitted the crime. The crown relied upon 
S. 9 of the Criminal Appeal Act which 
gives the Court of Criminal Appeal the 
same powers as the Court of Appeal pos¬ 
sesses in civil matters. Reading, L. C. J., 
sai1 :— 

It is clear that the Court of Appeal 
in civil matters has power to admit evi¬ 
dence which would throw material light 
on the issue. It is a pcwer which must 
always be exercised with great care. As 
it is admitted that the evidence will, 
throw a light on the matter in question 
we have decided to admit it. The value 
of the evidence will be a matter for sub 
sequent consideration.’’ 

The Indian legislature has not restrict¬ 
ed the powers conferred by S. 428 by re¬ 
ference to the powers under Order 41 
rule 27 of a civil Court in appeal, but it 
is clear from the decision of the Judicial 
Committee in Raja Indrajit Dahddur 
Sahi v. Amur Singh (a) that in a civil 
appeal even where the Appellate Court 
itself ha? discovered an inherent lacuna 
or defect, the Court may admit evidence 
to till up the gap or remedy the defect. 

The powers given by S. 428 are certain¬ 
ly not less than are given to a civil Court 
in the matter of admission of evidence at 
the appellate stage and Courts of appeal 
ought not to circumscribe them where the 
legislature has not seen fit to do so. 

A further point is that there is a dis¬ 
tinction between the case where a Court 
of Criminal Appeal is asked to take ac¬ 
tion under S. 428 and the case where such 
Court having taken such action, inter¬ 
ference with its order is sought in revision. 

(4) 1*2 Cr. App. Reports 226. 

(5) 1923 P. C. 128=2 Pat. 676=50 1. A 183= 

21 A. L. J. 554=4 P. L. T. 447=1 Pat L R. 
345=25 Bom. L. R. 1253=28 C.W.N. *277 = 

45 M. L. J. 578=33 M.L.T. 233=18 M.LAV. 
723=4 L. R. P. C. 123=39 C.L.J, 318 (P.C.) 
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Rven where it might itself, in the exer¬ 
cise of its discretion as the Appellate 
Court, have declined to admit such evi¬ 
dence, the Court of Revision will by no 
means always interfere with the order of 
the appellate Court allowing additional 
evidence. To justify interference in revi-! 
sion the Court must be satisfied that 
the Appellate Court committed an .error 
of law 7 which has prejudiced the accused 
on the merits. But in this cise I am 
satisfied that nob only has there been no 
error of law and no prejudice on the me¬ 
rits but further that a proper discretion 
has been exercised and indeed that a fai¬ 
lure to take the additional evidence which 
was “ essential to the just decision of the 
case ” would have constituted a grievous 
disregard of the interests of justice. Ac¬ 
cordingly the second plea also fails. 

The rule is accordingly discharged. The 
petitioner must surrender forthwith to 
undergo the unexpired portion of his 
sentence, 

Rule discharged. 
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Dawson-Miller, C. J. and 
Macpherson, J. 

Parmeshwar Singh and others — Plain¬ 
tiffs—Appellants. 

v. 

Mt. Sureba Kuer and others —Dafen- 
dants—Respondents. 

Second Appeals Nos. 94 and 95 of 1924, 
Decided on 19th May 1925, against the 
decisioo of the Db. J. Shahabad, D/- 

30th June 1923. 

(a) T. P. A:t t S. Ill (d) —Law precious to T. P . 
and B. T. Acts — Tmw was not same as that which 
is contained in B. T. Act—Even if it ivas same as 
T. P. Act, S. Ill (d), m merger could take p'ace, 
on one co-proprietor ackuiring lessee's interest in 
whole land, 

When neither the Transfer of Property Act of 
1882 nor the Bengal Tenancy Act of 1885 were 
in existence the law of merger with regard to the 
interests of landlords and teuants was not the 
same as exists at the present day under the provi¬ 
sions of the Bengal Tenancy Act Even assum¬ 
ing that the law laid down in S. Ill (d) of the 
T. P. Act was the same as that which previously 
existed, that section only applies to a case where 
the interests of the lessee and )f the lessor in the 
whole of the property became vested at the same 
time in one person in the same righe. Where a 
co-proprietor who merely had a one anna share 
in the property parchased for himself, the inter¬ 
ests of the lessees of the whole property, there 
could bi no merger. [P 632 C 2, P 533 C I] 
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. (b) Civil P. C., S. 105 — High Court remanding 
case for retried—No appeal from High Court's 
decision filed,—Finding in remand order is binding 
i > 1 , appeal from lower Court's decision after remand. 

Where the High Court remands a case to the 
lower Court for retrial and there is no appeal 
from the decision of the High Court, the finding 
of the High Court at the time of remand is bind¬ 
ing in the appeal from the decision of the lower 
Court after remand. !_P 533 C 1] 

(c) T. P. Ac 1 , S. Ill {d)— No merger talcing pace 
— Durden of proving that distinction between the 
two interest* was, kept alive subsequently is not on 
party averring same—Evidence Act, Ss, 101-103. 

When a landlord purchases a tenant’s interest 
but there is no merger of the two interests, the 
onus of proving that the distinction between the 
interests continued to be kept alive subsequently 
also is not bn the party alleging that the distinc¬ 
tion was so kept alive. [P 53 l C 1] 

(d » Record of Rights—Onus of proof is on party 
denyina correctness of entry in record of rigids. 

Where a pirty on whom the onus of proof ol a 
certain matter lies puts in evidence the record of 
rights which favours that party the onus shifts 
t o the other party to disprove the presumption 
raised bv the Record of Rights. [P 5 13 C 1 2] 

S. M. Midlick , N. N. Sink a and S. -S’. 
Prasad—[ox Appellants. 

S. Sidtm l Ahmad and A. B. Mulcerjee — 
for Respondents. 

Dawson Miller, C. J. —The suit out 
of which these appeals arise was in¬ 
stituted as far back as the 7th September 
1917 and it has had an unfortunate history. 
The Plaintiffs who are descendants and 
representatives of one Balgobind Singh 
instituted the suit against Daroga Singh 
and others claiming to recover possession 
of 17 bighas 16 cottahs of land on the 
ground that the land was held by the 
Defendants as the urder-raiyats of the 
Plaintiffs who in turn held the land as 
raiyats from the proprietors who are 
known as the Kulharia Babus. The lease 
under which the Defendants held expired 
within three monbln of the date of the 
institution of the suit and notice was 
given to the Defendants to quit. They 
refused to go out, hence the present suit 
was brought for possession. 

The learned Subordinate Judge before 
whom the case came for trial decided the 
issues in favour of the Plaintiffs and 
passed a decree in their favour declaring 
their right to possession of the land. 

Th9 District Judge of Arrah before 
whom the case came oo appeal overruled 
the decision of the Subordinate Judge and 
from that desision a second appeal was 
brought to this Court. The learned Judge 
who heard that appeal considered that 


the decision of the District Judge could 
not be supported, he having taken a 
wrong view as to the doctrine of merger, 
and he remanded the case to the Court 
of the District Judge to he re-heard in 
appeal. 

The District Judge has re-heard the 
appeal and has again overruled the deci¬ 
sion of the Subordinate Judge and dis¬ 
missed the Plaintiffs’ suit. 

Prom that decision the present appeal 
i 3 brought. The facts of the cas3 in so 
far as they are material for present pur¬ 
poses and in so far as they are known, 
for the history of the matter goes hack to 
the year 1866, are these : One Parbesh 
Singh and others had a holding ot some 
30 bighas in mama Jalpura which they 
held under Mitrajit Singh and Balgobind 
Singh who were co-sharer landlords in the 
manta. In that year, the tenants having 
failed to pay their rent and a rent decree 
having been obtained, the land was put 
up for sale in execution of the rent decree. 
It wa^ purchased by B dgobind Singh who 
was a co-sharer landlord in the mauza, 
he having a l anna share out ot the 16 
annas. There is no evidence to show 
what exactly took place immediately after 
that sale, that is to say, whether Balgo¬ 
bind Singh took actual lchas possession of 
the land and turned the defaulting tenants 
out or whether he re-let it to others or 
whether he permitted the tenants to 
remain in as his under-tenants or whether, 
whish is the case contended for by the 
Defendants, he did not in fact attempt to 
turn them out or in any way to alter their 
status as occupancy tenants but allowed 
them to remain in on exactly the same 
terms as they had been before, that is to 
say, occupancy raiyats holding under the 
same landlords. It appears, however, 
from a document dated the 20th Septem¬ 
ber 1866 that in addition to the rent 
which was the subject of the rent decree 
in execution of which the property had 
beon sold there was further rent due from 
these tenants and a petition was filed in 
Court stating that they had no means of 
paying the subsequent rent due hub that 
the maliks might realise their rent from 
the crops grown on the land which had 
been planted apparently by the tenants 
and which are still standing and that the 
maliks had accepted that prayer and the 
petition was filed praying that it might be 
placed with the record of the execution 
case of Babu Mitrajit Singh and others as 
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evidence, I presume, of the payment of 
the subsequent rent. The next evidence 
we have as to the relationship between 
the parties is a kabidiyat dated in the 
year 1889 executed by the tenants or 
those who at that time represented them 
acknowledging that Balgobind Singh was 
the guzashtadar of the property in suit 
and that they had taken settlement of 
17 dighas 17 cottahs under him as shikmi 
tenants. That document was for a term 
of years : in due course it expired and 
afterwards up to the present day further 
lease \ have been entered into between the 
Plaintiffs or their predecessors and the 
Defendants or their predecessors in practi¬ 
cally the same terms, that is to say, the 
Defendants taking as under-raiyats of the 
Plaintiffs who are acknowledged to have 
a raiyati interest under the present land¬ 
lords. 

I ought to mention that some 9 years 
after the sale in question, namely in the 
year 1875 the proprietary interest in 
mauza Jalpura was partitioned amongst 
the various co-sharers and separate 
takhtas were allotted to the proprietors 
respectively. Of the 30 bighas which 
had been held originally by Parbesh 
Singh 19 biglias 9 cottahs fell bo the share 
of Mitrajib who is now represented by 
the persons known under the name o! 
the Kulharia Babu3. Another portion 
amounting to 8 bighas or thereabout fell 
to the share of Balgobind Singh. \\ hat 
happened to the small remaining share 
is not very clear but 2 or 3 bighas or 
there about appear to have been an 
orchard and this may have been left 
ijmal or it may have been either then or 
subsequently divided amongst the dif¬ 
ferent proprietors. The property which 
is the subject of the present suit, namely, 
17 bighas 16 cottahs , is a part of the 
19 bighas 9 cottahs which fell to the 
share of Mitrajit Singh now represented 
by the Kulharia Babus- They were 
undoubtedly from that time the sole 
proprietors of this property and in so 
far as there is any evidence on the point 
they have always treated the Plaintiffs 
as their immediate tenants and the 
Plaintiffs have always treated the 
Defendants as shikmi tenants holding 
under them. 

In the year 1911 or thereabout survey 
and settlement operations took place in 
the village and in the finally published 
record-of-rights published in 1911 the 


land in suit is described as the guzashta 
land of the Plaintiffs and the Defendants 
are described as shikmiddrs holding under 
them. Therefore it would appear that so 
far as the evidence before the Court was 
concerned there can be little doubt that 
for a long time, that is to say, from the 
year 1889, at the latest, this relationship 
between the Plaintiffs and the Defendants 
has been in existence. 

When the Plaintiffs instituted the 
present suit the Defendants raised the 
plea that they were not under-tenants at 
all but that they were occupancy tenants 
although it is not very clear from their 
written statement whether they claimed 
no be occupancy tenants holding under 
the Plaintiffs or occupancy tenants 
holding under the proprietors. They 
further raised a plea that by the custom 
prevailing in the mauza under-tenants 
could also acquire occupancy rights by 
long possession. This plea, however, 
has been found against them, by all 
Courts and it is no longer urged in this 
appeal. In fact it was a question of 
fact which the lower Appellate Court 
was alone competent to determine and 
we are not concerned with it. 

I have already said that when the 
case first of all came on appeal from 
the District Judge before this Court on 
the previous occasion the Court took 
the view that in the particular circum¬ 
stances of this cise there could be no 
merger of the raiyati interest with the 
proprietary interest of the purchaser 
Balgobind Singh. It is important to 
bear in mind that at that time neither 
the Transfer of Property Act of 1882 
nor the Bengal Tenancy Act 1885 were 
in existence and the law of merger as 
it then existed with regard to the 
interests of landlords, and tenants was 
not the same as exists at the present 
day under the provisions of the Bengal 
Tenancy Act. Whether it .was the 
same as was enacted in the Transfer of 
Property Act is not a matter which we 
need discuss, for even assuming that 
the law laid down in S. Ill (d) of the 
Transfer of Property Act was the same 
as that which previously existed, ihat 
section only applies to a case where 
the interests of the lessee and of the 
lessor in the whole of the property 
become vested at, the same time in 
one person in the same right. In the 
present case it is quite clear that, unless 
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Balgobind Singh purchased on behalf 
of his co proprietors.', the'interests of 
the lessor and lessee did not become 
merged in one person. Balgobind was 
not the proprietor of the whole property. 
.He merely bad a one anna share 
|m it and the evidence which is clear 
land has been accepted is that lie pur- 
ichased for himself and not on behalf 
'of the co-proprietors. Whether he could 
do that at the present day under the 
Bengal Tenancy Act or not we are not 
concerned with. Therefore I consider 
that Mr. Justice Das in the judgment 


he delivered when the case was re¬ 
manded was right in the view he took, 
but we are not really concerned with 
that question because 1 think wo are 
bound by the finding of Mr. Justice Das 
in the case as he set aside the decree 
of the learned District Judge and 
(remanded the case for re-trial. There 
jwas no appeal from that decision and 
it was no longer open to us to question 
the finding come to by i the learned Judge 
in that appeal. It must he taken 
'therefore that when Balgobind purchased 
the Defendants’ holding in 1866 the 
interest which he purchased did not 
merge in the proprietary right, 

The learned District Judge on remand, 
'whilst accepting the directions of the 
High Court on the question of the 
merger, has dealt with the case as it 
the onus were entirely upon the 
Plaintiffs to make out that they had 
in fact kept alive the interest which 
they purchased at the auction sale in 
1866 and had not given up the right 
which they then acquired by allowing 
tlie Defendants to remain in possession 
of the property upon exactly tlie same 
terms and in the same right as they 
had before the auction sale. In my 
opinion the learned District Judge was 
wrong in the view he took. 

Whatever onus there may have been 
upon the Plaintiffs co make out their 
case I think they had clearly discharged 
that onus by putting in evidence the 
record-of-rights. The record-of-rights 
shows that their position was that of 
tenants under the landlord and the 
position of the Defendants was that of 
sub-tenants under them. 

The evidence of the kuhuliyats t docu¬ 
ments signed by the Defendants them¬ 
selves or their predecessors, was also 
to the same effect. Therefore the onus 


wherever it may have rested originally 
was clearly shifted to the Defendants; 
to show that the record-of-rights andj 
their own documents did not really 
disclose the true state of affairs. Now 
the way the learned District Judge dealt 
with the case was this. He said 
that the Plaintiffs had failed to call 
any evidence to show exactly what took 
place between the year 1866 and the 
date of the first kabuliyat in 1889 and 
having failed to do that he said, “ 1 
cannot but presume that the auction 
sale was never given effect to and that 
Parbesh Singh continued to remain in 
possession cl the holding as bet ore as 
if no sale had been practically brought 
about”. He goes on : " The Plaintiffs 

relied on the recitals in the kabuliyaU 
hut to my mind such recitals cannot 
affect the interest of the Defendants 
in the disputed land if it remained 
unaffected by the auction sale itself.” If 
it remained unaffected by the auction 
sale itself no doubt the learned District 
Judge might he right in saying that the 
kabuliyats could not after their status 
hut it seems to me that the learned 
Judge was in no way justified in 

presuming that a state of affairs existed, 
ot which there was absolutely no 
evidence whatsoever ami with regard 
to which the only evidence before him 
was entirely the other way including 
the record-of-rights which raised a 
presumption the other way. It seems 
to me that that presumption has not 
been rebutted in this case by the De¬ 
fendants and however much one may 
regret that alter all these years they 
can no longer remain in possession of 
the property, the only conclusion to 
which I can come is that they have 
been holding all this time merely as 
undertenants of the Plaintiffs and 
according to the law at the termination 
ot the existing agreement between them 
they are liable to be ejected if the 
Plaintiffs should desire to bring the lands 
into their own possession. In these 
circumstances, though it is with some 
regret that 1 arrive at this conclusion, 

1 am satisfied that the learned District 
.Judge’s decision cannot stand and that 
it should he set aside and the decree 
of the learned Subordinate Judge res¬ 
tored. As there were two appeals from 
the decision of the Subordinate Judge 
by different sets of Defendants there 


* 
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have consequently been two appeals to 
this Court. They are numbered at 
present 94 and 95. The judgment which 
I have just pronounced will apply to 
both appeals. There will be one set of 
costs throughout. 

Macpherson, J. —I agree. 

Appeals allowed. 
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Ross and Kulwant Sahay, JJ. 

S. N. Mullick — Plaintiff—Appellant. 

v. 

Ganga Gope and- others —Defendants 
Respondents. 

Civil Revs. Nos. 228 to 240 of 1924 and 
Appeals Nos. 943 to 951 of 1924, Decided 
on 20th May 1925, from Appellate decrees 
of the Dt. J. of Gaya, D/- 13th February 


1924. 

★ (a) Civil P.C., S. 105, O. 0 It. 13 and O. 17 It. 

1 —Adjcurnment Improperly refused and ex parte 
decree '[Kissed — Application under O. 9, It. 13 dis¬ 
missed—Appeal from ex parte decree can be set 
aside on ground of improper refusal of adjourn- 
went) apart from question of sufficient cause for 
defendant's non-appearance on date of passing 
ok parte decree. 

Where an adjournment i.s improperly refused 
and an ex parte decree is passed aud where an 
application tr set aside the ex parte dec ret is 
dismissed, the propriety rf the order refusing 
adjournment can be questioned in an appeal 
from the ex parte decree and the decree can be 
set. aside, apart from any question raised in 
arv application under O. 9, U. 13, as to whether 

the defendants had sufficient cause for non-ap¬ 
pearance on the date on which the decree was 
passed. . [P 534, C 2 ; 3*5, C 1] 

(b) Civil P. C., O. 17 It. 1 —Case transferred 
without notice io dejendant—Defendant should be 
granted adjournment if he }leads unprepared ness 

to go on. 

Where after a ca^e has been posted for trial to 
a certain date, but prior to the latter date, the 
case is transferred to another Court, but the 
defendant is not informed of this, and on the 
date to which the case has been posted, the 
defendant applies for time on the ground that he 
was not aware of the transfer and is not prepar¬ 
ed to go on wfth the case, the adjournment 
should be grauted. [P 534, C 2 ; P 535, C 1 j 


S. N. Bose —for Appellant. 

N. K. Prasad and D. L. Nandkeolyar — 
for Respondents. 


Ross, J. — These are appeals against 
the decree of the District Judge of Gaya 
in certain rent suits which were decreed 
ex parte by the Additional Munsif of 
Gaya, and there are also applications in 
levision in certain of the cases. It ap- 
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pears that on the 19th of July 1923 the 
cases were fixed for trial on the 3rd of 
August 1923. In the meantime on the 
31st of July they were transferred from 
the Court of the third Munsif where they 
had been instituted to the Court of the 
Additional Munsif. On the 3rd of August 
the Defendants applied for time on the 
ground that they were not aware of the 
transfer and were not ready to go on with 
the case. This application wag refused 
and the cases were beard on the 3rd of 
August ex parte and decided on the 7th 
of August. On the 5th of September the 
Defendants filed petitions under Or. 9, 
r. 13, to set aside the ex parte decrees 
and on the 29th of September 1923 they 
also filed appeals against the decrees 
themselves. On the 3rd of October the 
Munsif rejected the petitions under Or. 9. 
r. 13, and no appeal was presented against 
that order. On the 13th of February 
1924 the District Judge decreed the 
appeals and remanded the suits for hear¬ 
ing on the merits. 

It is contended on behalf of the Plain¬ 
tiff-Appellant that it was not competent 
to the District Judge in appeal from the 
ex parte decrees to enter into questions 
which fell within the scope of the appli¬ 
cations under Or. 9, r. 13, ani that even 
if he could do so, ho was not entitled to 
do so in these cases where the applica¬ 
tions under Or. 9, r. 13 had been rejected. 
The learned Counsel for the Respondents 
relies on 8. 105 of the Code of Civil Pro¬ 
cedure and contends that, where a decree 
is appealed from, any error, defect or 
irregularity in any order affecting the 
decision of the case may be set forth as a 
ground of objection in the memorandum 
of appeal and that he is entitled to ques¬ 
tion the propriety of the order of the 
3rd of August refusing an adjournment as 
well as the propri ety of the order of the 
3rd of October dismissing the application 
for re-hearing under Or. 9, r. 13. The 
latter contention raises a question of some 
difficulty and there is a decision of the 
Madras High Court in Badvel Chinna 
Asethu v. Vattipalli Kesavayya (l) which 
is against the Respondents. It is not 
necessary, however, to decide that ques¬ 
tion in these appeals because it is, in my 
opinion, clear that the Respondents may, 
question the propriety of the order of the 
3rd of August refusing an adjournment. 

U) [1920] 39 M.L.J. G97—12 L.W. 507—60 T. C. 

215—(1920) M.W.N. 7S0—29 M.T .T. 63. 
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The learned District Judge has found 
that the Defendants were not informed 
of the order transferring the case from 
the Court of the third Munsif to the 
Court of the Additional Munsif. In my 
opinion therefore the application for ad¬ 
journment made on the 3rd of August 
ought to have been granted. As the 
improper refusal to grant time on that 
idabe affected the decision of the case, the 
(Respondents were entitled to have the 
(decrees set aside and the cases re-heard, 
apart altogether from any question raised 
in any application under Or. 9 r. 13 as to 
whether they had sufficient cause for 
non-appearance on the 7th of August 
when the decrees were passed. 

There was a further defect in the pro¬ 
ceedings in the Court below in that the 
suits were consolidated after evidence for 
the Plaintiff had been taken. 

On these grounds I think that the 
decision of the learned District Judge was 
right and that these appeals must be 
dismissed with costs, lhe applications 
in revision are also dismissed with costs. 
There will be one set of costs in the 
appeals and one set of costs in the revi¬ 
sion applications. Hearing fee one gold 
mohur. 

Kulwant Sahay, J. —I agree. 

Appeals and applications dismissed. 
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Foster, J. 

Mewa Lal Jha — Petitioner. 

v. 

King Emperot —Opposite Party. 

Criminal Rev. No. 477 of 1921, Decided 
on 5th November 1921, from an cider of 
the S. J., of Bhagalpur. 

(a) Railways Act, S. 122 — Unlawful entry 
is essential for liability —‘ Unlawful ” means con¬ 
trary to lav: laid dxnvn by the Act or rules J rained 
thereunder. 

The most important words iu S. 122 are the 
words “unlawfully enters”, for unless and until 
•a person has made an unlawful entry upon the 
railway premises he cannot he brought within 
this penal provision. The word “unlawful” 
means “contrary to the law laid down in the 
statute”. ' [P. 53.1, C. 1J 

If the railway made a general rule under the 
Act (by virtue of S. 47 (l) of the Act) that nobody 
should enter upon railway platforms except pas¬ 
sengers uith tickets, any other persons entering 
upon the platform might be guilty of unlawful 


entry. But where no such rule exists, and where 
the Station Master leaves the platform gate open, 
those who enter upon the platform can hardly 
he considered to be other than licensees. A 
person who enters in this manner may he quite 
lawfully ordered to leave the railway premises, 
but as he has not entered unlawfully he can 
never 1)2 brought within the mischief of S. 122 o! 
the Railway Act. [B* 530, C. 1, 2] 

Sambhu Saram and B. P. Singh For 
Petitioner. 

Foster, J. —The petitioner has been 
convicted under S. 122 (2) of the Indian 
Railway Act (IX of 1890) in the follow¬ 
ing circumstances. On the 28th March 
last the petitioner entered upon the plat¬ 
form o! the Bhagalpur Railway Station 
when the 9 Up Passenger was about to 
arrive. The Ticket Collector went up to 
the petitioner and asked to see his ticket, 
but the petitioner had no ticket to show. 
The Ticket Collector is at disagreement 
with the petitioner in his account cf what 
happened after this ; the former saying 
that the petitioner admitted that he had 
no ticket and had also no intention of 
travelling on the railway, whereas the 
petitioner states that he told the Ticket 
Collector that he was going to Nathnagar 
and that Ins ticket was being purchased 
for him. The Ticket Collector also de¬ 
poses thab he told the petitioner to get a 
platform ticket, but the petitiorer r< fused. 
Thereupon the Ticket Collector told the 
petitioner to leave the platform and when 
the petitioner refused, the Ticket Collec¬ 
tor informel the District Inspector who 
hid come up. The petitioner refused to 
obey the Inspector's order to leave the 
platform. On these facts the prosecution 
has been instituted. The petitioner’s case 
is that he had entered on the platform 
with the intention of travelling to Nath¬ 
nagar and that a fellow traveller was at 
that moment securing his ticket, and 
the ticket was in fact brought to him by 
his companion at the time when the 
Inspector was speaking to him. 

The section under which the petitioner 
has been convicted reads as follows : 

122 (l) If a person unlawfully enters 
upon a railway he shall ho punished with 
tine which, may extend to Rs. 20. 

(2) If a person so entering refuses bo 
leave the railway on being requested to 
do so by any railway servant or by any 
other person on behalf of the railway 
administration, he shall be punished with 
tine which may extend to R?. 50 and may 
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be removed from the railway by such 
servants or other person. 

It is manifest that the most important 
v*ords in this section are the words “ un¬ 
lawfully enters," for unless and until a 
person has made an unlawful entry upon 
the railway premise? ha cannot be brought 
within this penal provision. It appears 
! to me that a provision in a statute which 
is of a special nature and not a penal 
statute in itself should be interpreted 
with a great caution and that the most 
reasonable construction to be put on any 
such general term as unlawful would 
be with reference to the general provisions 
of the statute : In other words, I am 
inclined to take the word unlawful to 
mean ' contrary to the law laid down in 
the statute.” Now, there is one form of 
unlawful entry for which a special punish¬ 
ment is provided in S. 112 read with S. 
63 of the Act, namely, entry upon a rail¬ 
way carriage without the permission of 
a railway servant and without a proper 
pass or ticket for the purpose of travelling 
thereon as a passenger. Another form of 
entry made unlawful under the Act might 
be such as is made in contravention of 
the rules and by-laws promulgated under 
S. 47(1) of the Act. If the railway made 
a general rule under the Act that nobody 
should enter upon railway platforms ex¬ 
cept passengers with tickets, no doubt any 
other persons entering upon the platform 
might he guilty of unlawful entry The 
learned Vakil who has appeared for the 
petitioner has put before me a rule ot the 
Mast Indian Railway which reads as fol¬ 
lows : “ 84. Platform Tickets.—As a 

rule passengers only are admitted to the 
station platfoi m hub Station Masters have 
discretion to admit a limited number of 
persons who are not passengers. At the 
following stations platform tickets are 
issued on payment of one anna each and 
these may be had on application to the 
hooking clerk...Howrah, Allahabad. Jub- 
bulpore, Gawnpore and Delhi.’ 

A third form of unlawful entry which 
occurs to me is where the railway Station 
Master or some subordinate of his closes 
the platform gate or excludes passage 
through the gates of passengers who have 
not tickets. A person entering in resis¬ 
tance of such exclusion would no doubt 
make an unlawful entry upon railway 
premises. But there are numerous cases 
where entry upon the platform can be 
perfectly lawful. If the Station Master 
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leaves the platform gate open, those who 
enter upon the platform can hardly be 
considered to be other than licensees. It 
is absurd to think of them as trespassers. 
No doubt a person who enters in this! 
manner may be quite lawfully ordered to 
leave the railway premises, but the point 
is that he has not entered unlawfully and 
he can never he brought within the mis¬ 
chief of S. 122 of the Railway Act. A 3 
was pointed out by the learned Vakil, it 
may happen that an intending passenger 
proceeds on to the platform, leaving a man 
to obtain his ticket. The trial Court has 
made an error in law in two respects ; in 
the first place there is no finding that the 
entry upon the platform was unlawful 
within the meaning of the Act. In the 
second place the learned Magistrate goe3 
so far as to say “ even granting that the 
accused was an intending passenger he 
should not have entered on the platform 
without taking a ticket and when found 
without a ticket he had no right to remain 
on the platform when he was asked by 
the railway servant j;o leave it." I am 
not disputing the second part of this sen¬ 
tence. But his statement amounts to 
this, that an intending passenger entering 
upon a railway platform makes an un¬ 
lawful entry unless he has a ticket in his 
possession. My opinion is the exact con¬ 
trary. He enters lawfully, bub if the rail¬ 
way staff orders him to leave, and he has 
no ticket, his refusal to go would possibly 
make him a trespasser and he could he 
expelled by force. But as I have said be¬ 
fore, he could not be made guilty under 
S. 122 of the Railway Act, as sub-sec¬ 
tions require as a necessary preliminary 
that the person upon whom the penalty is 
imposed has entered unlawfully. 

For these reasons I consider that the 
conviction is not in accordance with law. 
The rule is made absolute. The convic¬ 
tion and sentence are set aside and the 
fine, if paid, shall be refunded. 

Rule m%de absolute. 
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Bucknell and Ross, JJ. 

Golam Mohammad Khan —Appellant. 

v. 

King Emperor —Opposite Party. 

Criminal Appeal No. 170 of 1921, De¬ 
cided on 22n 1 December 1924, from the 
decision of the J. C. of Chota Nagpur, 

D/- 6th July 1924. 
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if Criminal P.C., S. 164— Accused’s statement 
of exculpatory character is admissible in evidence 

against him . 

Where an accused parson makes a statement 
before a Magistrate under S. 164 of the Or. P. C. 
ani the statement is not a confession but is of 
an exculpatorv character, it is not admissible in 
evidence in favour of the accused but is admis¬ 
sible against him as evidential of a fact relative 
to the prosecution story. H 439 C 1] 

Hasan Jan— for Appellant. 

H. L. Nandkeolyar —for the Crown. 

Facts. —This was an appeal made by a 
man named Golam Mohammad. He was 
tried by the Judicial Commissioner of 
Cliota Nagpur together with another man, 
upon a charge of having committed da- 
coity, an offence punishable under the 
provisions of S. 396 of the Indian Penal 
Code (dacoity with murder). The appel¬ 
lant and the other man were both found 
guilty and sentenced to transportation for 
life. The Judicial Commissioner, who 
presided at the trial, was assisted by four 
assessors, all of whom considered that the 
appellant was guilty. 

Bucknill, J. — [His Lordship after set¬ 
ting out facts as stated above, proceed¬ 
ed :—1 

Now there is, in this appeal, only one 
short, but by no means simple, point. It 
is unnecessary to set out the facts in this 
case at any length as they are not needed 
for the purposes of explaining the single 
argument which has been addressed to us 
by the learned Vakil who appears for the 
appellant. It is sufficient to say that on 
the night of the 21st March last there was 
a dacoity at the house of one Chethu 
Ahir ; Chethu was terribly beaten and 
was killed : his skull was smashed and he 
had many other injuries. 

Now the appellant only purported to ho 
recognized by one witness for the prose¬ 
cution. This person was one Palu who 
was the son of the deceased man. Palu, 
who was himself very roughly handled— 
he was stabbed in the buttock and covered 
with bruises—and although the dacoits 
were closely muffled up in gahnochas , 
claims to have recognized some of the da¬ 
coits ; at any rate he picked out the ap¬ 
pellant at an identification parade : he did 
not knew his name. 

This was the only direct evidence given 
by the prosecution against the appellant : 
and had the matter rested there I think it 
is certain, or, at any rate, very probable, 
that the Judicial Commissioner would 
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have hesitated to convict him. It is often 
and wisely, not thought safe to convict a 
person upon bis identification by one in¬ 
dividual under circumstances of strain and 
terror accompanying violent crime. But 
—and this is the crux of the present case 
—the appellant, after lie had been appre¬ 
hended and whilst the police enquiry was 
in progress, went before a Magistrate and 
made a statement which was recorded 
under the provisions of S. 161 of the Cri¬ 
minal Procedure Code. 

The Magistrata, I imagine, thought be 
was going to receive a confession and in 
- fact recorded it as such : and, I gather, 
thought it was in fact some form of con¬ 
fession. The Judicial Commissioner de¬ 
signates it as : “ A statement of the 

nature of a confession”. 

There is no doubt, however, to my mind 
that it was not, in terms, a confession but 
it admitted the presence of the appellant 
at the occurrence. I need not set the ap¬ 
pellant’s statement out at length but its 
tenour is equite unequivocal. It is simp¬ 
ly to the effect that a person called ‘ Ga- 
nausi Khan ” asked the appellant one 
afternoon to accompany him in order to 
try and help him to find and catch one of his 
(Ganausi Khan's) labourers who had run 
away. The appellant acquiesced and went 
with Ganausi Khan to Ganausi Khan’s 
house. They reached there about 7 p. m. 
At Ganausi Khan’s house were some other 
men and after having had some food they 
and Ganausi Khan and the appellant 
went off in search of the absconding 
labourer. Some more men were picked up 
and eventually they came to the village 
where the dacoity took place. When close 
to the village Ganausi Khan for the first 
time disclosed to the appellant that the 
objective of the party was really dacoity. 
The appellant refused to participate in it 
but Ganausi Khan threatened to kill the 
appellant if he tried to run away. He 
was thus forced to remain a fearful spec¬ 
tator of what took place : he took no part 
in the affair but watched under duress : 
he saw the whole terrible business and 
the unfortunate Chethu murdered : the 
appellant was ten or fifteen paces away. 
3e emphasized his own innocence. I 
think it is obvious that the story of duress 
makes his statement one in the main 
essential of oxculpatory character. 

The Judicial Commissioner has admit¬ 
ted this statement in evidence and has 
used it against the appellants corrobora- 
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tive of Palu’s identification of the appel- it was nob competent for a Magistrate 

lant. Palu says the appellant actually who was asked to take a statement under 

slapped him. the provisions of S. 164 to give oral evi- 

At the trial the appellant retracted his dence of any such statement made tb him 
statement and said that he was tutored by an accused person (or apparently by 
by the police to make it ; but I see no anybody else) if he had not in fact corn- 
reason to think that that was the case : plied with the provisions of the section 
nor did the Judicial Oommissioner. The by taking down th9 statement in writing 
Magistrate who took the statement was and in the prescribed form. The decision 
examined. The admission of this state- in that case does not really deal directly 
ment was objected to. The Judicial Com- with the question of the admissibility at 
missioner was not very clear how he ad- a trial of statements made to a Magis- 
mitted the statement : he seems to have trate in accordance with the provi- 
thought it was a sorb of confession and sions of S. 164 by an accused person or 
therefore admissible : if it was a confes- by anybody else ; although, inferential^, 
sion it certainly would hav9 been admis- one might perhaps gather chat their Lord- 
sible. It certainly is admissible if it is of ships contemplated that such statements 
a confessional character. Its value, of of whatever nature they might be, would 
course, is, as against the appellant, to be admissible : though this inference is 
show that he was in the company of the doubtful. However, it is, now, at any 
dacoits at the occurrence. Tne Judicial rate, strenuously argued before us by the 
Commissioner adds that if it is not ad- learned vakil who appeared for the appel- 
missible under S. 164 (I presume he means lant, that this statement which was made 
as a sort of confession) “ the statement by the appellant to the Magistrate under 
could be proved and admitted under the the provisions cf S. 164 should not have 
ordinary law just like any other face.” I been admitted by the trial Court and used 

am not quite sure what the learned as against the appellant to corroborate the 

Judicial Commissioner here means ; but evidence of the witness who says that he 
I suppose that he contemplates that identified the appellant at the time of the 
what an accused person says to a Magis- dacoity. Of course, if one examines S. 164 
trate would be admissible if the Magis- it will be seen at once that the section 
trate gives evidence of the statement. contemplates more than one kind of state- 
Aithough we have had little definite au- ment ; it distinctly refers to confessions 
thorityVaced before us in this case, it and portions of the section deal specifical- 

would" seem doubtful whether, if this is ly with confessions. But it also contem- 

what the learned Judicial Commissioner plates other statements. At one time it 
intended to convey, his view is altogether would seem to have been the view of the 
correct. In the case of Legal Iiemem- Calcutta High Court that S. 164 only con 

brancer v. Lcdh Mohan Singh Roy (l) it templated the confessions of an accused 

would seem to have been decided some- person and the statements made by per- 

what contrary to, at any rate, what may sons who were or who were designed to 
be a part of the learned Judicial Cornmis- be witnesses [vide Queen-Empress v. 

sioner’s view. In that case an accused B hat mb Chandra Chakravarty (2)] ; but 

person came before a Magistrate and from this view express dissent was taken 

made a statement. The Magistrate find- in the case quoted above [Legal Remem- 

ing that the statement was not a confes- brancer v. Lalit Mohan Singh Roy (1)]. 

sion, did not apparently, take it down in It will be observed that 3. 164 does not 
writing or, if he did so, destroyed it. How- say what statements or confessions made 

ever he was called as a witness at the under its provisions are admissible in evi- 

tria) and gave evidence as to what the denc9 at a trial. I take it that what state- 

accused person had said to him. The ments or confessions made under S. 164 

Calcutta High Court held that this oral are admissible at a trial must depend 

evidence was not admissible ; that S. 164 upon the law of evidence itself. It would, 

of the Criminal Procedure Code contem- I think, be a mistake to suggest that any 

plated not only the taking of statements statement of confession made unde^ 
in the nature of a confession but also any S. 164 is, simply because it may hav3 

kind of statements whether made by an been made under the provisions of that 

accused person or by anybody else : that section, admissible at a trial for any or 

(1) 1922 Cal. 342=40 Cal. 167. (2) [1897-98] 2 C. \V. N. 702. 
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every purpose. As for confessions by an 
accused person there is ample provision 
for their admissibility at a trial for cei- 
fcain purposes : his confession is as capa¬ 
ble, of course, of being used against an ac¬ 
cused. But what is to be considered here 
is a different proposition, If an accused 
person makes a statement before a Magis¬ 
trate which is not in fact a confession but 
is wholly of an exculpatory character, can 
that statement made by him before the 
Magistrate under the provisions of S. 164 
be admitted at his trial as evidence in his 
favour. We have had no clear authority 
quoted to us on this point, In this coun¬ 
try, however, it seem3 to me that the law 
contemplates that an accused person can 
open his mouth to produce matter which 
can be used at hi3 trial only in a few 
ways ; one is a confession properly record¬ 
ed ; another is when he is examined and 
makes his statement orally or hies a 
written statement after the close of the 
case for the prosecution ; and his last, ii 
the circumstance occurs, before the final 
trial Judge. If he goes before the Magis¬ 
trate and under the provisions of S. 164 
makes a statement to him which is of an 
absolutely exculpatory character I do not 
think that that statement could be used 
at his trial as evidence in his favour ; for 
if this course was adopted, it would mean 
that the accused is competent to give evi¬ 
dence on his own behalf. He has the 
opportunity of saying at his commitment 
and at his trial what he wishes to say. 
It is true that such statements have been 
utilized by Judges on the evidence of 
Magistrates who took the statement that 
the accused had at perhaps an early stage, 
given his explanation of what had taken 
pi ice. But, although I have certainly 
seen exculpatory statements thus used, 
I am not sure whether such can properly 
be used for such a purpose, and I doubt it 
very much. Now if a statement of this 
kind could not bo used even in the appel¬ 
lant’s favour, could it then be used against 
him in any way ? It must be borne in mind 
that the statement here is not a confes- 
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a person to the effect that he had witness¬ 
ed and protested against the perpetration 
of a crime of which he was accused was 
not a confession but was admissible in 
evidence against him. In that case the 
statement was apparently made not under 
S. 164 but whiht he was in the custody 
of the police ; and. although it is not quite 
clear, apparently to the police. The 
leport of the case is not a very lucid one 
but it would seem that the learned Judge 
was considering the point which was 
argued before him that the statement was 
a confession made to the police whilst the 
accused was in custody and that therefore 
it was inadmissible. The learned Judge, 
however, held that it was not a confession 
and therefore presumably considered that 
it was admissible. If the learned Judge 
was right in this view it would certainly 
seem that a statement made before a 
Magistrate under the provisions of S. 164 
by a person in custody who is an accused 
person (such statement not being a confes¬ 
sion but merely an admission of a relevant 
fact from which intrinsically no inference 
of guilt against the accused could be 
drawn) can a fortiori be utilized by the 
prosecution in evidence to prove that 
relevant fact ; and if that relevant 
fact can be coupled up with other 
evidence for the prosecution, it can be 
used as against the accused person who 
made the statement. Although I have 
not been able to ascertain that Straight, 
J.’s decision has been regularly followed I 
can see no reason whatever why a state¬ 
ment such as lias been made in this case 
now before us could not be given in evi¬ 
dence by the prosecution and utilized as 
against the accused as evidential of a fact 
relative to the prosecution story : namely, 
that the accused who made the statement 
was in fact at the scene of the dacoity 
and actually saw it take place. I have 
therefore, after careful consideration, come 
to the conclusion that the accused's state¬ 
ment in this case is admissible. The only 
remaining question is, assuming that 
this statement may be taken in evidence, 



sion hut of an exculpatory character and 
does not intrinsically contain anything 
definitely evidential or inferential of guilt. 
At the utmost it is an admission that he 
was present, unwillingly, at the scene of 
the occurrence. In the case of Queen- 
Empress v. Jagrup (3) it was held by 
Straight, J., that a statement made by 
(3) [1885] 7 AlJe 046=^(1885) A.W.N. 131 


of what value it really is to the prosecu¬ 
tion as being indicative of the guilt of the 
appellant. In itself and by itself it is 
not indicative in any way of his guilt ; it 
simply proves that he was present at and 
saw what took place ; he himself admits 
this. But can it he said that his admis¬ 
sion that he was there so corroborates his 
indentification by the witness Palu that it 
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must be taken that what this single wit¬ 
ness states with regard to the active 
participation by the accused in the dacoi- 
ty can be sufficiently relied upon in such 
measure as to justify the appellant’s con¬ 
viction ? The witness does not suggest 
that the appellant had done more than 
slap him ; what he says is : 

“ Both these accused (identifies them) 
were arqongst the dacoits : I do not know 
their names. One pressed on my neck 
and other slapped me. That bearded one 
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Taking everything into consideration, I 
am of opinion that, although the case is 
one of great suspicion against the appel¬ 
lant, I hardly think that the evidence is 
sufficient to justify his conviction. His ^ 
appeal must therefore be allowed and the i 
appellant must be set at liberty. 

Ross, J. —I agree. 

Appeal allowed. 
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(the appellant here) slapped me.” 

One must not forget that whilst it is quite 
possible that the witness may have seen 
the appellant hanging about (as he himself 
says he was) on the outskirts of the gang, 
the attribution to him of any certain 
specific act is a very easy matter to allege 
and very difficult to refute ; in a time of 
terror and confusion, when he had been 
stabbed on the back with a spear and 
beaten, one can well understand that a 
witness might be greatly inclined to at¬ 
tribute some overt act to any individual 
whom he thought he recognized as being 
in the company of the gang of robbers. I 
have, however, some hesitation in coming 
to the conclusion that the appellant’s ad¬ 
mission that he was, although under 
duress, at the occurrence, can be regarded 
as sufficiently corroborative of the single 
witness’s statement that he (the appellant) 
took any overt part in the proceeding, 
to justify his conviction. On the other 
hand I am far from saying that, in certain 
circumstances, such an admission by an 
accused person might not be sufficient, 
when coupled with other evidence, to se¬ 
cure his conviction. In this case, the 
evidence of indentification of the appel¬ 
lant admittedlyjrests primarily upon the 
evidence of the single witness Palu ; the 
evidence that the appellant took any ac¬ 
tive part is not very convincing nor to my 
mind effective. If Palu’s evidence had 
been, for example, that the appellant had 
been engaged in struggling with him or 
had been in such a special position with 
regard to him that he had particular good 
opportunities for observing his physiog¬ 
nomy, the case against the appellant 
would undoubtedly have been somewhat 
stronger ; as it is, the evidence given by 
the witness that the appellant committed 
an overt act is not of such a specific cha¬ 
racter but only- of, what I may call, a 
somewhat, though not altogether, general¬ 
ized nature. 


Bucknill and Ross, JJ. 

IL adaran Kassab —Petitioner. 


v. 

King-Emperor —Opposite Party. 

Criminal Rev. No. 558 of 1924, Decid¬ 
ed on 18th December, 1924, from an 
order of the Sub-Div. Mag. Dhanbad, D/- 
30th June, 1924. 

Bihar and Orissa Municipal Act , (7 of 1922), 5- 
259— Renewal of license re fusel —A T o reason assi. 
gnei—Refusal is not illegal. 

The provisions of sub-S. (2) of S. 259 of the 
Municipal Act themselves supply the only rea¬ 
son for which refusals of certain licenses can be 
made. But the omission of the commissioners 
to give the only reason which they could give 
for such refusal cannot be regarded as making 
their refusal illegal. [P541, C 2] 

The Municipality has the right to declare that 
within the whole area of the municipality, cer¬ 
tain offensive or dangerous trades cannot be 
carried on without a license. 17 C. W. N. 5 31 
Poll. [p 542 , C 1] 

Aziznl Falchruddin —for Petitioner. 

H. L. Nandkeolyai —for the Crown. 


Bucknill, J — -This was an application 
in criminal revisional jurisdiction. It was 
made b} one Madaran Kassab, who is a 
butcher by trade carrying on his business 
within the municipal limits of Dhanbad. 
The applicant was charged with having 
carried on his trade without license—an 
offence punishable under the provisions of 
S. 263 of the Bihar and Orissa Municipal 
Act, 1922. He was convicted and sen¬ 
tenced to pay a fine of Rs. 25 on each 
charge (of which there were two) and, in 
default of payment of such fines, ' to one 
month’s rigorous imprisonment. 



The town of Dhanbad is controlled by 
a municipality which is subject to the 
Act which I have mentioned above. This 
Act is a very lengthy one and amongst its 
provisions is S. 259 which deals with the 
power given to the commissioners of a 
municipality to prohibit, within such 
limits as they may think fit, the carrying 
on of certain 1 offensive or dangerous i 
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trades without a license. Amongst these 
trades is the trade which the applicant 
carries on, that is to say, not the trade 
of a butcher, bub the skinning or disem¬ 
bowelling of animals and the storing of 
hides, horns or skins. He (the applicant) 
himself states that his license, which he 
used to possess, was for storing hides, 
horns and skins of the slaughtered ani¬ 
mals. The Dhanbad municipality appears 
to have been incorporated in 1919 and 
the applicant seems 'to have, since that 
year, held a license from the municipality 
without demur. Bub on the 24bh of 
March of this year a renewal of his 
license was refused. It does not appear 
that any definite reason was given by the 
commissioners for refusing the renewal ; 
but the only good ground which the com¬ 
missioners could have had for refusing 
the renewal is contained in sub-Section 
(2) of S. 259 of the Bihar and Orissa Muni¬ 
cipal Act, 1922. This sub-section reads 
thus : 

“A license for any of the purposes 
mentioned in sub-section (l) shall nob be 
withheld unless the commissioners have 
reason bo believe that the business which 
it is intended to establish or maintain 
would be offensive or dangerous to per¬ 
sons residing in or frequenting the im¬ 
mediate neighbourhood." 

Now if the commissioners had, in re¬ 
fusing to renew the applicant's license, 
definitely said that it was an offensive 
trade (as it undoubtedly is) and that it 
was offensive to persons residing in cr 
frequenting the immediate neighbourhood 
(of which there seems in this case ade¬ 
quate evidence), there would, I think, 
have been no possibility of this applica¬ 
tion having been contemplate!. The 
applicant, after his license had been re¬ 
fused, continued to carry on his business. 
A complaint was made and sanction was 
given by the Vice-Chairman of the munici¬ 
pality for his prosecution. He w is accor¬ 
dingly prosecuted and convicted as I 
have indicated before and his appeal from 
the order of the magistrate, by whom he 

was convicted, to the Additional District 
Magistrate was rejected. 

Now two points of a preliminary na¬ 
ture may here perhaps be mentioned. It 
was suggested that there was some irre¬ 
gularity in the sanction which had been 
accorded by the Vice-Chairman for the 
prosecution of tli6 applicant in that it 
was not definitely stated by the Vice- 


Chairman as to of what offences the 
applicant was alleged to be guilty. I do 
not think there is any substance in this 
point in view of the fact that the whole 
circumstances are set out in great detail 
in the report, which was made as to the 
applicant’s doings, to the Vice-Chairman 
upon which the Vice-Chairman sanctioned 
the prosecution. 

The second point is that as the refusal 
of the applicant’s license was unaccom¬ 
panied by any reason, such refusal was 
illegal. I nee^ hardly say that it would 
of course have been much more courteous 
if the municipality had given its only 
reason which it could give for the refusal 
of the license, namely, that it was a 
trade of a character offensive, to persons 
residing in the neighbourhood. But, in 
pointing out that the provisions of sub- 
S. (2) of S. 259 of the Municipal Act 
themselves supply the only reason for 
which refusals of these licenses can be 
made, I think that it must be taken that 
the commissioners had a right to refuse 
the renewal of the license and that their 
omission to give the only reason which 
they could give for such refusal cannot 
be regarded as making their refusal 
illegal. 

Now this case has been somewhat com¬ 
plicated and confused by several issues 
which have perhaps not really very much 
to do with the prosecution of this in¬ 
dividual. In the first place it has been 
said that the Act contemplates that a 
municipality should establish its own 
slaughter house for animals and that un¬ 
less and until it does so it cannot pro¬ 
hibit the slaughter of animals within the 
municipality itself. That would appear 
to be true enough but it will be observed 
that the mere slaughter of animals is not 
a trade which is in itself one falling with¬ 
in the category of offensive and danger¬ 
ous trades within the meaning of S. 259 
of the Municipal Act, 1922. The added 
fact that in this case, ib’is admitted, that 
the Dhanbad municipality has not esta¬ 
blished any slaughter-house under its own 
control does not, to my mind affect the 
position here ; for although the applicant 
is a butcher yet skinning or disembowel¬ 
ling of animals is undoubtedly a necessary 
corcomitant to the action of killing 
whilst his license was not only for those 
purposes but also for the storage of 
hides, horns end skins. The position, 
therefore, of the municipality as regards 
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the duties of that municipality in the 
provision of slaughter-houses, which is 
dealt with in S. 279 of the Act, is not 
material to the mattsr which is now 
before this Court’s consideration. 

Now the second circumstance which 
has been introduced here ralates to 
the attitude of the municipality with 
regard to, not the storage of hides 
and skins or even the slaughter of 
animals generally, but with regard 
to the killing of cattle. It will be observed 
that under S. 259 of the Act it is 
contemplated that wit bib the limits of 
the municipality (the commissioners shall 
fix such local limits as they think fit) no 
place can be used for one of these offen¬ 
sive or dangerous trades without a license 
being obtained ; and it is noticeable that 
on the 30th of July 1923, a resolution 
was duly passed by the Dhanbad munici¬ 
pality that the whole of the municipality 
should be fixed as the local limits contem¬ 
plated under S. 259 of the Act within 
which no trade of the class mentioned in 
that section could be carried on without 
any license. That this in itself is permis¬ 
sible there seems to he no doubt. It 
must be patent to any one that there may 
be trades which it would be highly u ode- 
si rable to be allowed to be carried on 
within the municipality at all ; and it may 
well be that'such businesses as tanning or 
a slaughter-house would be much better 
situated outside the limits of a town than 
within its limits. It seems to have been 
decided in the case of Syed Mohr am Ali v. 
The Cuttack Municipality (l) that a 
municipality has the right to declare the 
local limits contemplated under such cir¬ 
cumstances as are given in S. 259 of the 
Act to be the whole area of the munici¬ 
pality. 

Now the applicants application for re¬ 
newal of his license came up before the 
commissioners on the 24th of March 
1924. On the same day the Vice-Chair¬ 
man appears to have moved a resolution 
at the meeting to the following effect : 

In view of the fact that our country 
is suffering a great loss and innumerable 
miseries by the indiscriminate slaughter 
of cows and other animals of the bovine 
species, I propose that the existing slaugh¬ 
ter-houses should be abolished and no 
license should be granted for that purpose 
in future.” 

~(I) _ Tl9i3]T7 C.W.N. 53^=18 I.C. C51=l4 Cr. 

L.J. 91 
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The commissioners appear to have pass¬ 
ed this resolution ; and, after that resolu¬ 
tion had been passed, the applicant’s peti¬ 
tion for the renewal of his license was 
rejected ; it is said by a majority of one 
vote. 

Now it has been argued strenuously 
that the real reason why the applicant 
was refused a renewal of his license was 
because of this resolution and, indeed, it 
may be the fact that that was so. The 
refusal of a license, which he had hitherto 
received for some years without demur, no 
doubt,is a hardship to the applicant who, 
I take it, is a Muhammadan butcher and 
admittedly kills cattle such as cows and 
oxen : doubtless he kills other animals as 
well, such as goats and sheep. It is diffi¬ 
cult, however, to see how, if the commis¬ 
sioners had a good reason for refusing the 
applicant’s license, the fact that what 
might have moved in their minds was not 
in itself a good reason could be held to 
render their ‘refusal illegal. Beyond the 
passage of the resolution there was noth¬ 
ing at this stage when the refusal was 
made to show whether it was the senti¬ 
mental consideration contained in that 
resolution which operated on their minds 
or, whether, as has been suggested, there 
was basically an idea that the applicant 
was carrying on a trade which was offen¬ 
sive within the meaning of sub-sec. (2) of 
S. 259 of the Municipal Act. 

Now it is contended by the learned 
Vakil who has appeared for the applicant 
that this is a case of very great hardship. 

I am not in a position to say whether it is 
one of hardship or not, I think that the 
conviction is legal and, I think, it must 
be upheld. I should further point out that 
in so saying I have taken the occasion to 
look into the evidence and there I find 
considerable testimony quite ample to 
show that the trade cr business which 
the applicant was carrying on was in fact 
an offensive one within the meaning of 
sub-sec. (2) of S. 259 of the Act. 

Now it is asked what remedy has the 
applicant and have others who may be 
situated in a similar position in this or 
any other municipalities ; for it is pointed 
out, that although there may be possibly, 
a power in municipalities to prohibit, by 
the refusal of these licenses, the killing of 
cattle throughout the municipal area, 
such procedure, based as it may be upon 
religious or sentimental grounds, is not 
such as was ever contemplated under any 
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of the provisions of the Bihar and Orissa 
Municipal Act. I think, however, that 
such questions have very little to do with 
the matter. We have to construe the 
Act as we find it. If there is power given 
by the Act to the municipalities to do 
certain things, obviously they are in a 
position to do them unless the Act is 
changed or unless the commissioners bring 
themselves within the provisions of cer¬ 
tain sections to which I now propose to 
draw attention. 

It may be said at once that the appli¬ 
cant has endeavoured to draw public 
attention to his position. He has applied 
in the first place to the Additional Deputy 
Commissioner asking that he should take 
action under S. 383 of the Bihar and 
Orissa Municipal Act This section gives 
the District Magistrate power to suspend 
the execution of any order made by the 
Commissioners of any municipality where 
he thinks that it 3 effect might he to cause 
a serious breach of the peace or to cause 
serious injury to the public or to any 
class or body of persons. The District 
Magistrate, however, refused to entertain 
the application. He, in the course of a 
long decision, did not think that the effect 
of this resolution by the municipality of 
Dhanhad would be likely to cause any of 
the results which would have justified him 
in taking action under the provisions of 
the section which the applicant has in¬ 
voked. The applicant, also I understand, 
applied to the District Magistrate of Man- 
bhunn who also refused to take any steps 
in the matter. 

Now it was suggested that there were 
other remedies. In the first place it was 
thought by the learned Assistant Govern¬ 
ment Advocate that the applicant might 
have appealed to the Board of Commis¬ 
sioners contemplated under the provisions 
of S. 373 of the Municipal Act, which can 
be called into being for the purpose of 
hearing the complaints of any person ag¬ 
grieved by any prohibition, notice or 
order made by the commissioners under 
powers conferred upon them by virtue of 
certain provisions of the Act. Now it is 
curious that although in some correspond¬ 
ing sections of similar type to sub S. (2) 
of S. 259 of the Act, the Board is express¬ 
ly empowered to deal with matters which 
are contemplated under those sections, 
yet for some reason (which may perhaps 
he a slip) sub-S. (2) of S. 259 is not in¬ 
cluded within the purview of S. 373 of 


the Act. It therefore appears as if the 
provisions of o. 373 were not perhaps 
available to the applicant as a means of 

1*C cl V0SS 

There is, however, still a further sec¬ 
tion which gives the local Government 
the right to intervene in certain circum¬ 
stances. These are Ss. 384 and 385 of 
the Act. It is conceivable that if it was 
thought necessary that there should he 
either public slaughter-houses within the 
confines of a municipality or, that in the 
alternative, the municipality should, pro¬ 
vide a slaughter-house itself within or 
outside the municipal limits, the provi¬ 
sions of S. 384 of the Act might > be 
brought into operation. It is also possible 
that if it could be said that the refusal to 
grant licenses under the provisions of S. 
259 of the Act was carried to such an 
extent as to constitute an excess of the 
use or an abuse of the use of the comiiiis- 
sioners’ powers, that the provisions of S. 
385 might ho brought into operation. It 
must he admitted that merely on such 
religious or sentimental grounds as are 
contained in the resolution o r . the Dhan¬ 
had municipality licenses under S. 259 of 
the Act could not be refused. 

It is of course quite open to the appli¬ 
cant to draw the attention of the local 
Government to what he conceB 6s is in 
fact a grievance and a hardship affecting 
not only himself but a class of respectable 
persons in the municipality. hethei 
there really is any serious hardship oi not 
and whether any case can bo made out 
for the interference by the local Govern¬ 
ment under the powers which it possesses 
gee m 3 of course a matter which depends 
in each case upon the evidence which can 
be produced to justify such a contention. 
All I can say in this case is that accord¬ 
ing to the decision of the Additional 
Deputy Commissioner of Dhanbad, dated 
the 7th of April, 1921, declining to inter¬ 
fere or to exercise any of his powers under 
S. 383 of the Act, it would appear that 
he was well satisfied with the decision to 
refuse this applicant’s license and, indeed, 
was of the opinion that the general view 
which the municipality had taken in re¬ 
fusing this and other licenses for offensive 
trades within the confines cf the munici¬ 
pality was a sound and sensible one. At 
the same time, one cannot help feeling 
that it is quite natural that the applicant 
felt somewhat aggrieved at the sudden 
refusal to renew a license under which he 
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wis for some years carrying on his busi¬ 
ness. 

The case is one which has been con¬ 
sidered as a test case. I think that, in 
view of the somewhat equivocal manner 
in which the municipality appears to 
have acted, that is to say, in giving no 
reason or appearing perhaps to give a 
wrong reason for a right act, the penalty 
which has been inflicted upon the appli¬ 
cant is altogether tco high. It was desir¬ 
able that he should have taken some otrher 
course and, instead of deliberately flout¬ 
ing the order of the municipality and 
carrying on hi3 business without a license, 
he might have chosen to try and obtain 
one of the remedies to which I have drawn 
attention or, possibly, have commenced 
some civil proceedings to enable him to 
obtain what he wants. In these circum¬ 
stances, I think, that it is only fair that 
the “fine in each case here sho aid be re¬ 
duced to He. 1. I trust that the applicant 
will clearly understand that in thus re¬ 
ducing the fines I am not expressing any 
satisfaction it his action. I do, however, 
feel that there is some possible danger 
that resolutions of the character which 
have been passed (if they are made the 
ground for refusing licenses of this nature) 
are not only worthless as reasons for such 
refusals but in themselves are incapable 
of having any legal effect ; and in addi¬ 
tion might, I think, give rise not only to 
some hardship in certain instances but 
also possibly to some disturbance between 
those whose ideas are against the slaugh¬ 
ter of cattle and those whose ideas are 
not against the slaughter of cattle. 

The application, therefore, must he re¬ 
jected and the convictions will^ stand ; 
but the penalties will be reduced .to the 
an'ounts which I have already indicated. 

Ross, J.— I agree. 

Application rejected . 

Penalties reduced . 


if 1925 PATNA 544 

Mullick and Ross, JJ. 

Syed Diljan Ali— Plaintiff—Appel- 


1 mt. 


v. 


Bibi Alchtari Begum —Defendant Res¬ 
pondent. 
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(а) Religious Endowment Act, (20 of 1863) 
S. 14— S, 14 applies where object is to protect 
endowment—Trusts created before 1863— S. 14 
applies. 

Where the object of the suit is to protect a a 
endowment against misfeasance, breach of trust 
or neglect of duty, S. 14 is applicable. [P 546 C 1] 
S. 14 of the Act is general and it applies to 
endowments created both before and after 1863. 

[P 546 C 1] 

(б) Civil P. C., S, 92— Relief under Rel 
Endowments Act , S. 14 differs from S. 92 Civil 
P. C.*— Scheme can be made only under S. 92 r 
Civil P. C. 

The reliefs granted under S. 14 of Act 20 of 
1863 are slightly different from those accorded 
under S. 92 of the Civil P. C. The power of 
appointing a new trustee and of making a scheme 
for the administration of the propertj is restrict¬ 
ed to S. 92 only. [P 546 C 2] 

(c) Civil P. C. t S. 92—Reliefs mentioned in 
section can only be enforced by procedure prescribed 
in section. 

S. 92 is mandatory and the reliefs specified in 
the section can only be enforced now by resort to 
the procedure of the section. The cases which 
before 190S held to the contrary and decided that 
the founder of an endowment or his heirs had 
the right to sue the trustees for the due perform¬ 
ance of the trust and to remove them and to 
appoint new trustees without invoking the aid 
of S. 92 are no longer good law. [P o47 C 1] 

(d) Civil P. C., S. 92— Suit between trustee and 
non-trustee for recovery of trust property ana for 
submission of accounts—Preliminary formalities 
arc unnecessary. 

A suit by an admitted trustee against one 
who is not a trustee for the recovery of trust 
property aud submission of accounts is cogni¬ 
sable by the ordinary Civil Court without any 
preliminary formalities mentioned in S. 92. 

F [P 547 C 1] 

if (e) Civil P. C., S. 92— Suit for establishing 
right to office of Mutwalli— S. 92 does not apply. 

A suit for an establishment of the right to 
act as mutwalli is cognisable by the ordinary 
Civil Court without any preliminary formalities. 
But it is otherwise w’here the appointment of a 
trustee has beet recognised and it is sought to 
remove him for a breach of trust. [P 541 C 2] 

Muhammad Hasan Jan for Appellant. 

Sultan Ahmed , S. M. Naim , N. C. Roy> 
Khursed Husain and Sued Ali Khan — for 
Respondent. 

Mullick, J. —The Subordinate Judge of 
Bhagalpur having on the 24th March 
1924 returned the plaintiff’s plaint dated 
the 30th April 1923 for presentation to 
the proper Court, this appeal is preferred 
by the plaintiff under R.l, Cl. (a) of 0. 
43 of the Civ;l Procedure Code. The li¬ 
tigation arises out of a icakfnamah exe¬ 
cuted by Mir Imam Bux in the year 1874, 
who dedicated certain immovable pro¬ 
perty for the maintenance of a certain 
masjid and khankah at Bhagalpur and 
appointed the Plaintiff’s father Syed 
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Medhi Hussain to be the mutwalli there¬ 
of. The Plaintiff’s case is that Mehdi 
Hussain was succeeded as mutwalli by 
his widow Bibi Umda Begum who upon 
her death left only one daughter Bibi 
Mukammadi Begum who was of unsound 
mind. The Defendant is one of the sur¬ 
viving daughters of Muhammadi Begum 
and upon her mother’s death she took 
possession of the trust properties on the 
allegation that she was entitled to succeed 
thereto as mutwalli. The Plaintiff, how¬ 
ever, denied her claim alleging that he 
was entitled to be the mutwalli as the 
heir of Mir Imam Bux upon the failure 
of the line of Syed Mehdi Hussain and on 
the 13th March 1914 he instituted a suit 
in the Court of the Subordinate Judge of 
Bhagalpur for a declaration of his title to 
the mutwallishi p and for recovery of 
possession. The suit wxs dismissed in 
the trial Court but was decreed in the 
High Court on the 5th March 1919. The 
Defendant Bibi Akhtari Begum there¬ 
upon appealed to the Privy Council who 
on the 30th December 1922 set aside the 
judgment of the High Court and restored 
that of the Subordinate Judge. There¬ 
upon application having been made on the 
20th April 1923 to execute the decree of 
the Privy Council the Plairitiff in order bo 
avoid making rastitutior of the trust pro¬ 
perties of which he had taken possession 
since the High Court decree bethought 
himself of tiling on the 30bh April 1923 
the plaint out of which this appeal arises. 
In this plaint he alleges that under the 
powers reserved to the founder of his 
heirs by the wakf namah ho on the 28th 
February 1923 has dismissed the Defend¬ 
ant from the post of mutwalli on the 
ground of misappropriation, slackness and 
negligence, and he asks for the following 
reliefs :— 

(a) That the Court may be pleased to 
decide that the Plaintiff being the heir of 
the donor is entitled to dismiss the Defen¬ 
dant from the post of mutwalli on the 
ground of his misappropriation, slackness 
and negligence ( Kheanat , Susti, Gatlat) 
under the terms of the ce9d of endowment 
aforesaid. 

(b) That the Court may be pleased to 
decide that the Defendant has committed 
acts mentioned in paras. 23 to 32 of this 
plaint and was and is liable to dismissal 
from the post of mutwalli under the 
terms of the deed of endowment afore¬ 
said. 


( c ) That on adjudication of above 
matters the Court may be pleased to 
decree in favour of the Plaintiff declaring 
that the Defendant has been dismissed 
from the post of mutwalli of the mosque 
and khankah situated at Takiija Shah 
Mohammad Saidque Jafri and of the 
endowed properties appertaining thereto.” 

• An application was made after the in¬ 
stitution of the suit for an interlocutory 
order for an injunction to restrain the 
execution of the Privy Council decree, or 
in the alternative, for the appointment of 
a Receiver Both prayers were rejected 
and possession was duly delivered. 

Thereafter objection having been taken 
to the maintainability of the suit, the 
Subordinate Judge on the 24th March 
1924 held that he had no jurisdiction to 
entertain the plaint on the ground that it 
was in effect an application for the 
removal of a mutwalli for misfeasance or 
breach of trust or neglect of duty and 
that by reason of S. 14 of the Religious 
Endowments Act (XX of 18G3) the proper 
Court for presentation was the principal 
Civil Court of the District. 

On behalf of the Appellant it iscontend- 
ed'thab his suit is neither under S. 14 of 
the Religious Endowments Act nor under 
S. 92 of the Civil Procedure Code but one 
for the enforcement of a civil right cognis¬ 
able by a Civil Court under the general 
law as declared by S. 9 of the Civil Pro¬ 
cedure Code. 

The first question therefore is, what is 
the meaning of the plaint and the reliefs 
claimed therein. As it stands the plaint 
does not expressly ask for any relief of a 
civil nature or for the adjudication of any 
contest as to a right of property or an 
oiiice. It is not understood why any 
Court should decide whether the Plaintiff 
is entitled to dismiss the Defendant or 
declare that the Defendant was and is 
liable to dismissal from the post of the 
mutwalli or that she has in fact been 
dismissed. If the wakfuamali creates a 
right in the Plaintiff to dismiss the Defen¬ 
dant the Plaintiff is at liberty to exercise 
that right without the intervention of the 
Court and there is no reason why the 
Court should he asked to declare that he 
has in fact exercised that right. If 
the Defendant accepts the dismissal, 
there is nothing further to he done. If 
she does not, then it is ^pen to the Plain¬ 
tiff to ask for the administration of the 
trust and for her removal and the suit 
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•would then be one cognizable under S. 9 
of the Civil Procedure Code by the Civil 
Court. 

The declarations asked for by the 
Plaintiff cannot even be construed as 
coming within the purview of S. 42 of the 
Specific Relief Act. If the Plaintiff had 
desired a declaration as to some legal 
character, which had been denied, and if • 
consequential relief had not been possible, 
the Subordinate Judge would have had 
jurisdiction to take cognizance; but here 
there is no such case. 

The fact is that in essence the plaint 
is one for the removal of the trustee and 
for the administration of the trust. 
When he asks the Court to declare that 
the Defendant has been duly dismissed 
he means either, that the Court is requir¬ 
ed to remove her in the event of refusal 
to vacate and otherwise arrange for the 
administration of the trust. It is incon¬ 
ceivable that a person of the plaintiff’s 
experience in litigation would have filed 
a plaint which does not ask for any relief 
of a Civil nature, and in my opinion, the 
Subordinate Judge was right in holding 
that the object of the suit being to pro¬ 
tect the endowment against misfeasance, 
breach of trust or neglect of duty, S. 14 
of the Religious Endowments Act is 
applicable. 

But it is said that this section cannot 
apply because the Act has no aqplication 
to trusts established after I860. It is 
said that the authorities, which hold that 
S. 14 of the Act is general and that it 
applied to endowments created both 
before and after 1863, were obiter dicta , 
but it is clear that this contention cannot 
be accepted. See Dhurrum Singh v. 
Kissen Singh (l), Fakuruddin Sahib v. 
Aclceni Sahib (2), Sheoratan Iiunwari v. 
Ram Par gash (3) and Sivayya v. Rami 
Reddi (4). By Reg. 19 of 1810 all public 
endowments in this province were decl¬ 
ared to bo under the control and sup¬ 
erintendence of the Board of Revenue 
wHch was entitled to take charge of 
their properties and to administer the 
same, although it sometimes did not do 
so. In respect of some of the endow¬ 
ments the Local Government had the 
power bo nominate or confirm the 
manager or superintendent. In others 

(1) [1881] 7 Cal 767—9 C. L. R. 410. 

(2) [1878] 2 Mad. 197. 

(8) [1896] 18 All. 227=(:896) A. W. N. 37. 

(4) [1899] 22 Mad. 223. 


the Local Government did not appoint 
but had powers of supervision. Act XX 
of 1863 made rules for the management 
of both these classes. Reg. 19 if not 
repealed would have been applicable to 
endowments created after 1863 also and 
it is reasonable to suppose therefore that 
Act XX of 1863, which repealed it, was 
intended to have the same scope, and 
that while some parts of it provided for 
endowments over which the Local Gov¬ 
ernment were then exercising control,, 
S. 14 was intended to have wider scope 
and to apply to endo vments coming into 
existence in the future. 

It is to be noticed that the'-relief3 gran¬ 
ted under S. 14 of Act of XX 1863 are 
slightly different from those accorded under 
S. 92 of the Civil Procedure Code. The 
power of appointing a new trustee and 
of making a scheme for the administra¬ 
tion of the property is restricted to S. 92 
only and in the present case if the object 
of the Plaintiff is to provide for the 
administration of the estate after the 
removal of the Defendant, S. 92 would 
appear to be the proper machinery of 
securing it. The Respondent therefore 
contends that the Plaintiff should first 
obtain the sanction of the Advocate- 
General and join some other person with 
him as Plaintiff as required by the pro¬ 
visions of S. 92. I agree that this would 
have been the proper course, but if the 
Plaintiff chooses to adopt the procedure 
of S. 14 of Act XX of 1863 rather than 
S. 92 of the Civil Procedure Code, the 
risk is his and the Court cannot take 
any objection. The Subordinate Judge 
appears to have thought that as the 
Plaintiff was suing alone and had not ob¬ 
tained the sanction of the Advocate- 
General or other officer empowered to give 
sanction under S. 92, C. P. C., it was his 
intention to cast the suit as one under 
S. 14. Probably the learned Judge was 
right but even if he had held the suit to 
be one under S. 92, C. P. C., then also 
would he have been Compelled to return 
the plaint. 

But the Appellant’s reply is that he 
has a right to sue independently of the 
Religious Endowments Act and S. 92 of 
the Civil Procedure Code. He contends 
that so far as Act 20 is concerned it is 
cumulative and not restrictive and that 
so far as S. 92 of the Civil Procedure 
Code is concerned it deals only with suits 
brought in a representative capacity, and 
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that it does not affect a suit to enforce 
a right conferred by the deed cl endow¬ 
ment itself. He relies upon cases decided 
previously to 1908 and in particular upon 
Budree Das Mulcim v. Chooni Lai 
Johurry (5) in which it has been held 
that the founder ot' an endowment or his 
heirs have the right to sue the trustees 
for the due performance of the trust and 
to remove them and to appoint new 
trustees without invoking the aid of 
S. 92. These cases, however, are no 
longer law and the second clause of S. 92 
makes it clear that the section is manda¬ 
tory and the reliefs specified in the sec¬ 
tion can only be enforced now by resort 
to the procedure of the section. Neither 
the founder nor his heirs are now entitled 
to sue for the removal of the trustee and 
the appointment of a new trustee if 
he alleges a breach of trust or requires 
directions for the administration of it. 
The jurisdiction of the High Court over 
suits relating bo the management of 
trust property has been derived Irom the 
Supreme Court and was in the first 
instance independent of the Civil Pro¬ 
cedure Code. As for the Mofussil Courts, 
their jurisdiction appears to have been 
based upon justice, equity and good con¬ 
science. But that jurisdiction in respect 
of both sets of tribunals is now affirmed 
and cor trolled by Act XX of 1803 and 
S. 92 of the Civil Procedure Code. The 
fact is that the trustee, though by a legal 
fiction, is vested with the legal owner¬ 
ship of the property the legislature 
will not allow the Civil Court to divest 
him unless and until certain prelimi¬ 
naries have been strictly observed. In one 
sense a suit for the removal of a trustee 
may not strictly speaking be a suit of a 
civil nature, and perhaps for that reason 
the legislature has removed all doubts by 
enacting the statutes above referred to 
and has declared that no such suit can 
now be instituted except under the 
special jurisdiction conferred thereby. 

It is contended that Venku Chettiar v. 
Darasami Chettiar (G) is authority to the 
contrary. But that case was one bet¬ 
ween an admitted trustee and one who was 
not a trustee for the recovery of trust pro 
perty and submission of acc Dunts. Such a 
suit would obviously be cognisable by the 
ordinary Civil Court without any preli- 

(5) [1906T33 Cal. 789=10 C. W. N. 531. 

(6) [1021] 14 L. \Y. 33—62 I C. , i6l=(lC21) 
M. W. N. 430. 


minary formalities. So would a suit for 
the establishment of the right to act a3 
mutwalli. But it ie otherwise where the 
appointment of a trustee has been recog¬ 
nised and it is sought to remove him for 
breach of trust. But says the Appellant 
“I may not wish to sue for breach of 
trust and I may have the right to dismiss 
the mutivalli for mere misconduct not 
amounting to a breach of trust. W hy 
may I not enforce my right to remove 
him?” The answer is that we are not 
concerned now to discuss a hypothetical 
case and whether in certain events a de¬ 
claratory suit will lie. What we have 
to decide here is whether the plaint as it 
stands i3 one which can be entertained 
by the Subordinate Judge. I have no 
doubt that the answer is in the negative. 
The Subordinate Judge has held the 
plaint to be an application within the 
purview of S. 14 of Act XX of 1863. It 
is for consideration whether if and when 
the application has been admitted, the 
principal Civil Court will be able to give 
the relief which the Plaintiff seeks. If 
the Court is not; competent bo appoint or 
cause to be appointed a new trustee, it 
will probably not remove the Defendant 
and will probably direct the Appellant to 
sue under S. 92 of the Civil Procedure 
Code. Therefore it is for consideration 
whether the Plaintiff will be better 
advised to adopt the procedure under 
S. 92, C. P. C., instead of that under S. 14 
of Act XX of 1863. However, it is not 
for us to advise the Plaintiff as to how he 
should proceed. All that we can do is to 
affirm the Subordinate Judge’s order and 
to dismiss the appeal with costs. 

Ross, J. —I agree. 

Appeal dismissed . 
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Ross and Kulwant Sahay, JJ. 

Lala Dambahadur Lai. and others —De¬ 
fendants—Appellants. 

v. 

Mt. Gungra Kuei —Plaintiff — Respon¬ 
dent. 

Second Appeal No. 897 of 1922, Deci¬ 
ded on 22nd May 1925, from the decision 
of the Sub. J., Saran, D/- 7th August 
1922. 
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B. T. Act , S. 22 (2)— Co-sharer purchasing occu¬ 
pancy lidding and subsequently ceasing to be a co- 
sliarer — He cannot retain possession of the holding 
afterwards. 

The status of a co-sharer landlord purchasing 
an occupancy holding is not the status of a 
raiyat but a peculiar status created by S. 22 (2). 
His right is that of a proprietor entitled to re¬ 
tain possession of the laLd subject to payment 
to his co-proprietors their shares of the rent. It 
is not the status of a raiyat inasmuch as if he 
6 ub-lets to a third person, such third person is 
deemed to be a raiyat in respect of the laud and 
ordinarily a raiyat sub-letting to a third parson 
does not coufer a raiyati but an under-raiyati 
interest. It he ceases to be co-sharer and his 
proprietary interest is lost he has no right to re¬ 
tain possession of the land and it would pass on 
to the person who would acquire the interest of 

at co-sharer. 2 P. L. T. 163 and 1922 Patna 193 

/. to. [P 519 C 1] 

Murari Prasad — for Appellants. 

liar Narayan — for Respondents. 

Facts. —The plaintiff was the proprie¬ 
tor of 8 annas of Mauza Chandura bear¬ 
ing Tauzi No. 435, and Hanuman Sahay 
and Lal Narayan were the proprietors of 
the remaining 8 annas share. Hanuman 
Sahay and Lal Narayan instituted a suit 
for rent against two raiyats Aklu and 
Jumau who had a holding of 1 bigha 7 
kathas , 10 dhurs within this Tauzi. They 
obtained a decree and sold the holding in 
execution and purchased it themselves in 
1909. Delivery of possession was given 
to them on the 21st of June, 1909. The 
defendant No. 1 who is one of the appel¬ 
lants in this case—the other appellants 
being his co-sharers—obtained a settle-, 
ment of the holding from Hanuman 
Sahay and Lal Narayan. The plaintiff 
brought a suit for her share of the rent in 
the year 1911. This suit was against the 
original tenants Aklu and Juman, and 
Hanuman Sahay and Lal Narayan were 
also made parties to the suit. A decree 
was obtained by the plaintiff, and in exe¬ 
cution thereof the holding was again sold 
and purchased by the plaintiff in Novem¬ 
ber 1913 and she alleges to have taken 
delivery 7, of possession on the 17th of May, 
1914. The Record-of-Rights of the village 
in dispu'e was finally published in 1918 
and in the Khatian the defendants were 
entered as being in possession of the land 
in dispute, but as trespassers. The plain¬ 
tiff brought the present suit for a decla¬ 
ration of her title as purchaser and for a 
declaration that the defendants had no 
right or interest in the land in dispute 
and that the entry in the Record-of-Rights 
as regards the possession of the defen- 
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dants was wrong. Subsequently the plain¬ 
tiff’s proprietary interest was sold and 
purchased by one Bikramjit Misser In 
the plaint as originally framed the plain¬ 
tiff wanted a declaration of her title as 
proprietor ; but at the hearing she tried 
to amend the plaint by claiming a raiyati 
interest in respect of the land in dispute, 
her proprietary interest as already said, 
having been sold and purchased by Bik- 
ramajit Misser. The learned Munsif 
found that the status of the plaintiff in 
respect of the land in dispute was that of 
a bakasht holder and that she was not the 
raiyat of the land and that as her pro¬ 
prietary interest had been sold she had 
had no interest subsisting in the land in 
dispute. He accordingly, dismissed the 
suit. On appeal by the plaintiff the learn¬ 
ed Subordinate Judge set aside the decree 
of the Munsif and held that the status of 
the plaintiff was that of a raiyat and that 
the sale of her proprietary interest did 
not affect her raiyati interest. He ac¬ 
cordingly made a declaration in favour of 
the plaintiff as regards her title to the 
land as a raiyat and directed that she be 
put in possession thereof. Hence this 
second appeal by defendants. 

Judgment. — [After stating facts as 
set out above the judgment proceeded:—] 

The principal point for consideration in 
the present case is as to what was the 
status of the plaintiff in respect of the 
land in dispute. This depends on a con¬ 
struction of S. 22 (2) of the Bengal 
Tenancy Act. The learned Subordinate 
Judge has relied upon the decision of this 
Court in Ram Prasad v. Munshi Gopal 
Chand (l) Nand Kishore Singh v. Chan¬ 
der Dip Singh (2) Emamnddin v. Saiyid 
Rashidul Haq (3). On the other hand re¬ 
liance has been placed on behalf on the 
appellants upon the cases of the Midna- 
pur Zamindari Company Limited v. Na- 
resli Narayan Rai (4) Roslian Ali v. 
Chandra Mohan Das (5) Stonewigg v. 
Dwarka Singh (6) Basudeo Narayan v. 

(1) [1921] 2 Pat. L. T. 163=58 I. C. 955. 

(2) 1922 Patna 19 =3 P. L. T. 13. 

(3 [1919] 4 P. L. J. 510=33 I. C. 110. 

'(4) 1924 P. C. 144=51 Pal. 631=51 I. A. 293= 

47 SI. L. J. 23=26 Bom. L. R. 651=35 M. 

L. T. 169=23 A.L.J 76=5 L. R. P. C. 13 7 
= 29 C. W. N. 34=20 SI. L. W. 770=(1924) 

SI. \V. N. 723 (P. C.) 

(5) 1923 Cal. 701 = 50 Cal. 749 = 27 C. W. N. 
759. 

(6) [1918] 4 P. L. W. 42S= 15 I. C. 701. 
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Radha Kisliun (7) Baja Bam Baku v. 
Jhanti Gope (8). In my opinion the 
status of a co-sharer landlord purchasing 
an occupancy holding is not the status of 
a raiyat but a peculiar status created by 
S. 22 (2). His right is that of a proprie¬ 
tor entitled to retain possession of the 
land subject to payment to his coproprie¬ 
tors their shares of the rent. It is not the 
status of a raiyat inasmuch as if he 
sublets to a third person such third person 
is deemed to be a raiyat in respect of the 
land and ordinarily a raiyat subletting to 
a third person does not confer a raiyati 
but an uEder-raiyati interest. Therefore 
the status created is a peculiar status 
which attaches to the co sharer so long as 
he remains a co-sharer. In my opinion 
if he ceases to be co-sharer and his pro¬ 
prietary interest is lost he has no right to 
retain possession of the land and it would 
pass on to the person who would acquire 
the interest of that co sharer. In 
Ram Prasad v. Munshi Go pal Chand (l) 
there was a partition amongst the co- 
sharers and by that partition the land 
purchased by one co-sharer was allotted 
to another co-sharer and it was held that 
the co-sharer who had purchased the 
holding was entitled to retain possession 
of the land under the provisions of S. 22 
(2) of the Bengal Tenancy Act, inasmuch 
as the section provides that he was entitl¬ 
ed to hold the land on payment of rent to 
the otter co-sharers. The I acts of the 
case in Nand Kishore Singh v. Chander 
Dip Singh (2) were also similar. In these 
cases the interest of the co-sharer who 
had purchased the holding did not cease ; 
he continued to be the proprietor after 
the partition, and hence it was held that 
he was entitled to retain possession. In 
the present case the plaintiff has ceased 
to be the proprietor of the village and 
she claims a raiyati interest in the land. 
In my opinion she has no right to remain 
in possession of the land as a raiyat when 
her proprietary interest has ceased. She 
can only continue to retain possession of 
the land under S. 22 (2) of the Bengal 
Tenancy Act so long as she remains a 
proprietor, and whatever right she acqu¬ 
ired contiuned only so long as her pro¬ 
prietary interest continued. The other 
cases cited at the Bai; have no direct ap¬ 
plication to the facts of the present case. 

( r 0 1022 Patna 62^3 P. L. T. 22=(1922) P.H. 

C. C. 55. 

(8) [1916] 34 I. C. 75. 
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I am, therefore of opinion that the pro¬ 
prietary irterest of the plaintiff having 
admittedly ceased to exist she has no 
title left in the land in dispute and she is 
not entitled to a decree declaring her title 
or awarding possession to her. In my 
opinion the decision of the Munsif was 
correct. The decree of the Subordinate 
Judge will be set aside and that of the 
Munsif restored with costs throughout. 

Ross, J.— I agree. 

Appeal allowed. 
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Kcjlwant Sahay, J. 

PallakdJiari Thakicr and others —Plain¬ 
tiffs “Appellants. 

v. 

Bankey Thakicr and others —Defendants- 
Respondents. 

Appeal No. 610 of 1922, Decided on 
21st April 1 Vi25, from Appellate decree of 
the Sub, J., Muzaffarpore, D/- 26bh April, 
19 32. 

Lim. Act , S. 3— Limitation—Question as to, 
raised in written statement but not pressed in trial 
Court—Defcndini can press it in appeal —B. T. 
Act, S. 184, 

Where the question as to limitation was rais¬ 
ed in the written statement and an issue was 
framed, but it was not pressed in the trial Court, 

Held ; that the defendants respondents were 
entitled to press that point on appeal. S. 3 of 
the Limitation Act, and S. 184 of the Bengal 
Tenancy Act, are clear upon the point. 

[P 450 C 2] 

S. M. Mullick and S. N. Bay —for 
Appellants. 

K. P. Jayaswal and Micrari Prasad — 
for Respondents. 

Kulwant Sahay, J. — This is an 
appeal on behalf of the plaintiffs against 
a decision of the Subordinate Judge of 
MuzalYarpur, dismissing their suit for 
possession of 7 highas and odd land. The 
plaintiffs contended thai they had acquir¬ 
ed right of occupancy in the land and 
that they were dispossessed by the defen' 
dants in 1326 which corresponds to some 
time in May or June 1919. Their case 
was that the land in dispute was formerly 
the holding of certain tenants, and, in 
execution of rent decrees against these 
tenants, the landlords who are the defeo- 
dants second party in these suits sold the 
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holding and purchased the same in execu¬ 
tion and took possession thereof. On the 
4th of June 1910, the pliintiffs took 
settlement of the land in dispute from 
the defendants second party under a 
Kabuliat in which they described the land 
as zerait land of the proprietor and the 
term of the settlement was from Jeth 
1317 to Baisakh 1321. They alleged that 
they were settled raiyats of the village 
and, although the settlement was for a 
term of years, yet under the law they 
acquired a right of occupancy in the land 
and that they were entitled to retain 
possession. Their case was that they 
were dispossessed in may or June 1919 
by the landlords, who gave a settlement 
of the land to the defendants first party 
in the year 1326. They accordingly 
brought the present suit for possession. 
Two sets of written statements were filed. 
One by the landlords and the other by 
the defendants first party, who are the new 
settlement-holders from the landlords. 
The landlords in their written statement 
stated that the plaintiffs were not settled 
raiyats of the village and did not acquire 
any right of occupancy in the land. They 
further alleged that the disputed land was 
settled with the plaintiffs as zerait for a 
period upto 1321 F. S., and that the 
plaintiffs in accordance with the agree¬ 
ment contained in the Kubuliat, gave up 
possession at the end of 1321 and the 
landlords took possession thereof in 1325 
and settled the lands with the defendants 
first party. They pleaded limitation and 
want of title in the plaintiffs. The defen¬ 
dants first party alleged that the plaintiffs 
gave up the land in suit just on the ex¬ 
piry of the terms of the Kabuliat and the 
defendants took settlement thereof on 
the hatai system from the amlas of the 
landlords and then, m the next year 
1326, they took nakdi settlement under 
the Kabuliats. 

The learned Munsiff framed a large 
number of issues in the suit. Issue No. 2 
was as to whether the plaintiff’s suit was 
barred by the law of limitation. Issue 
No. 5 was whether the plaintiffs sur¬ 
rendered the disputed land to the defend¬ 
ants second party after the termination 
of the terms of the Kabuliat ; and issue 
No. 3 was as to whether the plaintiffs 
were the settled raiyats of the village and 
whether they have got any right in the 
disputed land. On the question of sur¬ 
render the Munsiff came to a finding that 
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the plaintiffs did not surrender the land 
after the expiry of the term of the 
Kabuliat, but held over and were dispos¬ 
sessed by the defendants after the decision 
of a case under S. 145 cf the Code of 
Criminal Procedure which was in May 
1919. On the question of status of the 
plaintiffs the learned Munsiff came to the 
conclusion that the plaintiffs were settle! 
raiyats of the village and as such they 
acquired a right of occupancy in the land 
in suit. On the question of limitation 
the learned Munsiff stated that the 
pleaders had not addressed any argument 
on this question. He accordingly decreed 
the suit. 

On appeal the learned Subordinate 
Judge has dismissed the suit on the 
ground of limitation. 

Against this decision the present second 
appeal has been filed on behalf of the 
plaintiffs and the point taken by the 
learned vakil for the appellants is that 
upon the findings arrived at, the Court 
below was wrong in holding that the suit 
was barred by limitation. It has also 
faintly been argued that the question of 
limitation not being pressed in the trial 
Court the learned Subordinate Judge 
ought not to have allowed the defendants 
to raise the question on appeal. As 
regards the last point it is clear that tbe 
question was raised in the written state¬ 
ment and an issue was framed and even 
if it was not pressed in the trial Court, 
it was open to the defendants to press 
that point on appeal. 3. 3 of the Limita¬ 
tion Act and S. Itf4 of the Bengal Tenan¬ 
cy Act are clear upon the point. 

On the merits the findings of the 
learned Subordinate Judge are that there 
was an ouster of the plaintiffs, that the 
landlords had a hand in the ouster of the 
plaintiff's and that the ouster took place 
more than two years before the suit. 
Upon those findings the suit was clearly 
barred by the provisions of Article 3; 
Schedule 3 of the Bengal Tenancy Act. 

It has however, been contended by the 
learned Vakil for the appellants that the 
learned Subordinate Judge has come to 
a finding upon a case different from jhab 
made by the defendants in their written 
statement. He refers bo the written 
statement of the defendants second party, 
who are the landlords, where they state 
that the plaintiffs were in possession up 
to the end of 1321 and that land passed 
into the possession of the landloids after- 
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wards. He points out bhab the last date 
of the Pasli year 1324 corresponds to the 
1st of September 1917, and the present 
suit-was brought on the 1st of September 
1919 and therefore within two years from 
the date of the ouster ; and therefore the 
suit was not barred by limitation. Now 
although the defendant second party state 
that the plaintiffs remained in possession 
up to the end of 1324, the evidence given 
in the case was that the plaintiffs remain¬ 
ed in possession up to Baisakh 1324, that 
is, when the term of the lease expired. 
Tne defendants 1st party in tooir written 
statement have expressly stated that the 
plaintiffs gave up possession immediately 
after the expiry of the term of the 
K/'-bidi^t and that the defendants first 
party took settlement of the land there¬ 
after. There was evidence in the case at 
least of three witnesses, namely, the 
defendants’ witnesses Nos. 2, 5 and 6, as 
would appear on a reference to the deci¬ 
sion of the trial Court, who stated that 
the settlement with the defendants first 
party was made in Jeth 1324. There was 
therefore evidence in the case upon which 
the Subordinate Judge could come to a 
finding that the plaintiffs ceased to be in 
possession from Jeth 1324 and the finding 
of the learned Subordinate Judge, on a 
consideration of the entire evidence in the 
case, that the dispossession took place in 
Jeth 1324, which will be more than two 
years from the date of the suit, is a 
finding which would justify the decree 
made by him. 

It is next contended by the learned 
Vakil for the appellants that when there 
was no issue raised as to the special 
limitation under Article 3, Schedule 3 of 
the Bengal Tenancy Act, and, as there 
wa3 v r f such issue raised, the learned Sub¬ 
ordinate Judge ought not to have dismis¬ 
sed the suit on a plea of special limita¬ 
tion. The issue as framed did not specify 
as to whether the plea of limitation was 
under the Limitation Act or under the 
Bengal Tenancy Act ; but, on the face 
of the pleadings of the parties, it is clear 
that wh it was intended was plea of 
special limitation under the Bengal 
Tenancy Act. 

Under these circumstances and having 
regard to the findings of the Subordinate 
Judge, I am of opinion that there are no 
merits in this second appeal and it must 
be aismissed with costs. 

Appeal dismissed. 
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Jwala Prasad and Adami, JJ. 

Shib Dutta Singh —Petitioner. 

v. 

Sheikh Karim Bakhsh Opposite Party. 

Application fcr substitution in Second 
Appeal No. 932 of 1922, Decided on 19th 
December, 1924. 

Civil P. C., O. 22, R. 4 —Only some heirs sought 
to be substituted—Appeal does not abate against 

others. , 

Where a respondent dies and the anpellant 
applies for substitution of some of the heirs ydone 
of the respondent of whose existence alone the 
appellant is aware, the appeal does not-abate 
even as against the other heirs of the respondent if 
the appellant applies for impleading them within 
time from his becoming aware of their existence. 
16 All. 211; 3d All. 117 and e.6 Bom. 203 Dist., 3 All. 
51V, 12 Bom. 43; 26 .1/, 230 Foil. [P 532 C 1] 

Abani Bhusan Mnkerjee —for Peti¬ 
tioner. 

Sailendm Nath Palit —for Opposite 

Party. 

Judgment.—It is clear upon the 
sworn petition of the appellant that he 
bona fide made an application for sub¬ 
stitution of only two heirs of the deceased 
respondent No. 1 because he had no 
knowledge of the existence of the other 
two heirs, and after that when he came 
to know of their existence he made! 
diligent inquiry and put in his applica¬ 
tion. Therefore there can be no doubt 
as to the bona fides and the application 
is within time from the date of knowledge 
of the appollant. In this view the applica¬ 
tion should be granted, and the two 
daughters of respondent No. 1 mentioned 
above be also made respondents along 
with the other two heirs already brought 
on the record. 

An objection ha* been taken by the 
learned Vakil on behalf of the respondent 
that the appeal had already abated so 
far as the heirs of respondent No. 1 now 
sought to be brought on the record are 
co icerned, and that the present applica¬ 
tion for bringing them on the record is 
barred by limitation. Upon this' view 
there is divergence of opinion. Personally 
speaking we are of opinion that the appeal 
in the present case did not abate, inas¬ 
much as an application fcr bringing upon 
the record some of the heirs of the 
deceased respondent No. 1 was already 
made within time. Rule 4 of Order 
22, clause (3), directs that the appeal 
shall abate where within the time limited 
by law no application is made under sub- 
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rule (L). Here an application, ag already- 
observed, was made within time. There" 
fore the appeal did not abate as against 
the deceased respondent. The respon¬ 
dent No. 1 having died the appeal could 
abate only if it was not continued against 
his representative by an application made 
within time, and the moment the appli¬ 
cation was made within time the appeal 
was saved from abatement. The bringing 
on the record subsequently of the other 
iheirs of the deceased will be simply an 
Addition of the names in the category of 
respondents. This view is supported by 
the eases of Ram Anuj Sewalc Singh v. 
Hingu Lal(i) and Krishna]i Janardan 
v. Murrarray (2). Some support is also 
lent to this view by the decision in the 
case of Kadir Mohideen Marakkayar v. 
N. V. Muthukrishna Ayyar (3). The 
other cases, however, are nob exactly on 
the point. The cases relied upon on the 
other sice, namely, Ghamandi Lai v. 
Amir Beg am (4) Haidar Husain v. Abdul 
Ahad (5) and Bai Full v. Adesang 
Pahadsang (6) are nob on ail fours wi;h 
the present case. 

Even if there was abatement in the 
present case, the appellant is entitled, 
upon the facts clearly set forth in his 
s vorn petition and not controverted by 
any counter-affidavit, to have the abate¬ 
ment set asido and to have the names of 
the fresh heirs added on the record. No 
doubt, in his application the appellant 
has prayed for substitution and addition 
of the daughters of the deceased respond¬ 
ent No. 1 as heirs in his place and has 
nob clearly asked for setting aside the 
abatement; but reading the whole applica 
tion and the prayer, the application can 
reasonably be construed as an application 
for setting aside the abatement and for 
substitution. 

The application is, therefore, granted. 
Let the heirs proposed be brought on the 
record as respondents in place of the 
deceased respondent No. 1. In the 
circumstances of the case there will be 
no order as to costs. 

Application granted. 

~(l)~([18-1] 3 All. 517. 

(2) [18'8] 12 Booi 4^. 

(8) [1008] 26 Mad 230—12 M. L J. 36 

[A) [1894] 16 All 211=(1894> A. W. N. 22. 

(5) [1908] 30 All 117=5 A. L. J. 62=(1908) A. 

W. N. 41— 3 M L. T. 207. 

(6) [1902] 26 Bom 203=3 Bom L. R. 736. 
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Ross and Sen, JJ. 

Shaikh Mahamud Alam —Defendant 
—Appellant. 

v. 

Nat^n Sahu and others — Plaintiffs — 
Respondents. 

Civil Appeal No. 1505 of 1921,Decided 
on 25 July, 1924, from a decision of the 
Dt. J., Darbhanga D'- 29th August 1921. 

Civil P. C. } S 100-Fiiding of fact.—Allegation 
in plaint not denied specif ically in written state¬ 
ment—Finding cannot be challenged. 

Where the allegation in plaint waj not spe¬ 
cifically denied in the written statement and 
was supported by evidence, — 

Held', that a finding in support of such allega¬ 
tion cannoi be said to b9 based on no evidence 
and cannot be challenged in secoud appeal. 

[P 552 P, 2] 

Muhammad Hasan Jan —for Appellant. 

Janak Kishore —for Respondents. 

Ross, J.— The oaly ground urged ii 
support of this appeal is that there is no 
evidence bo justify the finding of the lear-<. 
nedDistrict Judge that the plainbiffs’fami- 
ly were settled raiyats of the village from 
a very long time. In para. 2 of the plaint 
it was alleged that for a long time the 
plaintiffs’ ancestor was and afDer him the 
plaintiffs had been kashtkars of a large 
area of land in Mouzi Khanna, and fur¬ 
ther in para. 4 that the plaintiffs and their 
ancestors were kaimi settled raiyats of 
Mouza Khanna and thev and their ances- 
tors had acquired occupancy right in the 
disputed land and in the survey khatian 
they had been recorded as kaimi raiyats. 
In the written statement there was no 
specific denial of these allegations. There 
was only the general plea that the defen¬ 
dant did not admit any of the plaintiffs’ 
allegations except those that were admitted 
by him in his written statement. Be;ide3 
the pleadings there is the entry in the 
Record of the Rights which shows that 
the father of plaintiff No. 2 was recorded 
as a kaimi raiyat in respect of the land 
in suit. And further the plaintiff stated in 
his evidence that he had other old ances¬ 
tral kasht land. 

It seems to be that the learned District 
Judge was entitled to hold that the plain - 
tiffs’ family were settled raiyats of the ' 
village and that it cannot be fairly said 
that this finding rests on no evidence. 
TherefDre, there is no point of-law in this 
appeal which must be dismissed with 
costs. 

Sen, J.— I agree. 


Appeal dismissed. 
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Kulwant Sahay, J. 

Gou)i Shanker and others —Petitioners. 


v. 

The Collector of Muzafferpur —Oppo¬ 
site Party. 

Criminal Misc. Case No. 64 of 1924, 
Decided on 29th August 1924, against an 
order of the Sub-Divisional Magistrate of 
Hajipur, D/*22nd July 1924. 

if (a> Criminal P. C. f S. 433 —High Court, stay - 
ing proceedings—Lower Court informed by party 
but disposing of case—Lov er Court's order is ultra 

vires. 


. Ooce proceedings are stayed by the High Court 
and the matter is brought to the notice of the 
Court concerned it is its duty to stay its bauds 
and 9 top further proceed ngs. [P 5 >5 t 1] 

Where an application was made to tbs lower 
Court to stay the proceeding< on the ground that 
the High Court had ordered their stay and this 
application was supported by the certificate of 
the Vakil who had moved the application in the 
High Court. 


Held: that it was the Magistrate’s manifest duty 
to stay his hands and not t piss any order in 
the case and that if ho did disp >so of toe case and 
pass final order, such orde* \v. uld be ju'tra 
fires and irregular. H* 555 C 2, 


(6> Criminal trial — Travelling alio van re at 
witness ordered to be dppo&Vcd —Amount s io il l be 
specified — Cr. P. C. t S. 257. 


A Court ordering a party t-» diposit the travel¬ 
ling allowance of a witneis should state the 
amount of the travelling allowance to be depo¬ 
sited. D* 550 C 2] 


(c) Criminal P. CS. 72 -Sub-Inspector of 
Railway Police. 

Summons to a Sub-Inspector of Railway Police 
should be ser-ed through the Superinte ldent of 
Railway Police for the District [P 555 C 2] 

(d) Criminal P. C., S. 145 —Source of informa¬ 
tion as to breach of peace is imma eria 1 , 

A Magistrate is entitled to initiate proceedings 
if he receives information from any source what¬ 
ever that there is likelihood of a breach of the 
pjace relating to possession of i nmovable pro¬ 
perty. [P 55G C 1] 


Nirsu Narayan Singh and Bhuvane- 
shwar Prasad Si aha — for Petitioners. 

L. N. Singh— for Opposite Party. 


Kulwant Sahay, J. —Che petitioners 
were the second party in a procseding under 
S. 145 of tVie Criminal Procedure C)de 
initiated by the Sub-Divisional Magistrate 
' of Hajipur. The proceedings were initiat¬ 
ed on an application made by the Collec¬ 
tor of Muzafferpur under the following 
circumstances. Certain plots of land 
which had been acquiied b} the Government 
under the Land Acquisition Act for the 
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purpose of B. & N. W. Railway had been 
relinquished by the Railway Company 
on the ground that they did not require 
the land any longer. After such relin¬ 
quishment those plots of land were resum¬ 
ed by the Government in September, 1923. 
In April, 1924 the Collector sold those 
lands by auction to one Khobari Chou- 
dhury, but when the Kanungo was deput¬ 
ed to deliver possession to the purchaser 
he was resisted by the petitioners who 
claimed those lands as their lands and 
not the lands belonging to the Railway 
Company. The Kanungo found certain 
structures on portions of the land and 
upon his report the Collector of Muzaffer- 
pur applied to the Sub-Divisional Magis¬ 
trate of Hajipur for institution of proceed¬ 
ings under S. 145 Cr, P. C. On receipt 
of this application the learned Sub-Divi¬ 
sional Magistrate of Hajipur initiated pro¬ 
ceedings under S. 145 of the Criminal 
Procedure Code by his order dated jhe 
26th May, 1924 which runs thus : — 

‘ The Collector’s petition perused. Draw 
up proceedings under S. 145 Cr. P. C. at 
once for 16 6-24”. 

In these p: oceedings the Collector of Mu¬ 
zafferpur was the first party and the se¬ 
cond party we r e the petitioners On the 16th 
June, 1924 Gauri Shanker of the second 
party appeared and represented before the 
Sub-l)ivisison l 1 Magistrate that copy of 
of the proceedings had not been served 
Uf on him or upon the other members of 
the second party and he wanted time to 
file written statement and to ho ready to 
go on with the case. The learned Sub- 
Divisional Magistrate rejected the appli¬ 
cation with the following order : — 

‘‘Only Gauri Shanker is represented. In 
the case of others the copy of the proceed¬ 
ings was served by hanging the same on 
their residential houses on the 1st June. 
They and Gauri Shanker had enough time 
to he ready, Petiti m of Gauri Shanker 
for time rejected”. 

After rejecting the application for time 
the learned Sub-Divisional Magistrate at 
once proceeded to examir e witnesses for 
the first party. He examined five witnes¬ 
ses and called upon Gauri Shanker to 
cross-examine them; Gauri Sh ink-r ex¬ 
pressed his inability to cross-examine them 
as he was not ready. The learned Sub- 
Divisional Magistrate refused to grant 
him time to cross-examine the witnesses 
and in the order-sheet he recorded the 
following order :— 


i 
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‘ Examined 5 witnesses for the first 
party. Cross-examination by Gauri Shan- 
ker declined These witnesses are there¬ 
fore discharged. 

' To 2-7-24. for evidence of second 

0 

party”. 

On the 17th .lime, 1924 the second 
party filed an application it which they 
stated that on the previous day they were 
nno ready to go on with the ca-e inasmuch 
as the proceeding< were not served upon 
them and no written statement had been 
filed and no documents had been p oduced 
and they prayed that the witnesses for 
the first party who had been examined on 
the previous day might be re-called for 
cross examination. The learned Magis¬ 
trate rejected this application without 
assigning any reason whatsoever. On the 
same day, namely, the 17th .Tune the 
second party filed another application 
giving a list of witnesses whom they 
wanted to be summoned on their behalf. 
Amongst the witnesses named in this 
application were two witnesses /3abu 
Jogeshwar Prasad, Sub-Deputy . Magis¬ 
trate of Samastipure, and Maulavi Ishaq, 
Sub-Inspector of the Railway Police, 
whom they wanted to he summoned 
through the Superintendent of Police of 
the Railway Police at Samastipur. It. was 
necessary to call those two witnesses in 
order to prove certain reports and enqui¬ 
ries made by them in a proceeding under 
S. 144 between the second party in the 
present proceedings and others in which 

proceedings th 3 second party were fouhd 

to he in possession of the land in dispute. 
The order passed upon this petition hy the 
learned Sub-Divisional Magistrate was, 

“Issue summons on payment of T. A. of 

the Sub-Deputy Magistrate”. 

Now the amount of the travelling allow 

ance was not stated and the petitioners’ 
were not told as to what amount was neces¬ 
sary for them to deposit in order to issue 
summons upon the Sub-Deputy Magis¬ 
trate. The case wes called ‘on the 2nd 
Jiilv, 1924. On that day the second party 
filed'another petition to recall the witnes¬ 
ses of the first party for cross-examina¬ 
tion. This was rejected on the ground 
that the second party had already had an 
opportunity to cross-examine t ho witnesses 

for the first party. On that day the 
second party filed anothei petition to 
summon Babu .Togeshwar Prasad, Suh- 
Doputy Magistrate, and Maulavi Ishaq, 
Sub-Inspector of the B. A N. W. 


Ry. Police. The learned Sub-Divisional 
Magistrate rejected this application also 
on the ground that the second party were 
asked on the 17th June to deposit tbe 
travelling allowance of the Sub Deputy 
Magistrate which they had failed to do. 
As regards the Sub-Inspector Maulvi 
Ishaq, the reason given for not summon¬ 
ing him was that he had been summoned 
on the previous application but the second 
party had given wrong address and the 
summons was returned unserved and even 
on the 2nd July, when fresh application for 
summoning him was made no address was 
given of the Sub-Inspector. Having re¬ 
jected this application of the second party 
the learned Sub-Divisional Magistrate 
proceeded at once to examine three witnes¬ 
ses of the second party who were prejent 
in Court and after cross-examining them 
these witnesses were discharged. He 
thereafter thought fit to make a local in¬ 
spection and he fixed 6th July for a local 
inspection. Later on, on the sane day 
after recording that he will hold a local 
inspection oi the 6th July the learned 
Magistrate passed the following order : — 

“The Assistant Government Pleader 
prays for an immediate local inspection. 

I will co it this evening. Inform parties.” 

He accordingly held the local inspec¬ 
tion on that day and he postponed the 
case to the 23rc July, 1924 for order. 

On the 22nd July the second party 
filed the application giving rise to the 
present revision case in this Court in 
which they prayed for quashing the pro¬ 
ceedings or in the alternative for transfer 
of the case from the file of the Sub Divi¬ 


sional Magistrate of Haiipur and a Divi¬ 
sion Bench of this Court admitted 
the application and ordered the issue of 
the usual notice and directed further 
uxoceedings to be stayed pending the dis¬ 
posal of this application. This order was 
passed by the Division Bench o! this 
Court on the 22nd July, 1924 and from 
the affidavit filed to-day on behalf of the 
petitioners it appears that on the same 
lay Amir Singh, the karp nrla r of the 
sencond party, who had come to Patna 
;,o move that application, went bad; to 
Haiipur with a certificate given to him 
>y Mr. Nirsu Narain Sinha, the \ a-kil 
vho had moved the application, stating 
;hat the application had been moved by 
dm and that this Court had admitted the 
implication arcl had ordered the stay of 
urther proceedings. Tbe certificate of 
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'Sir. Nirsu N irain Sinha was filed before 
the Sub*Divisional Magistrate with an 
application in.she first hoar of the 23rd 
July, 1921 and it was stated that the 
petitioners had moved the High Court for 
quashing the proceedings and for the 
transfer of the case to some other Court 
and that a Division Bench of thi? Court 
had issued a rule and had directed further 
proceedings to he stayed and they prayed 
tha; further proceeding! might he stayed, 
and that the learned Magistrate should re¬ 
frain from hearing the arguments and deci¬ 
ding the case. The affidavit of Amar Singh 
filed to-day stated that this application 
was presented before the Sub-Divisional 
Magistrate on the 23rd July in the first 
hour before the case was called on. But 
it appears that the learned Sub-Divisional 
Magistrate took absolutely no notice of 
this application and of the fact that this 
Court had stayed further proceedings 
pending the disposal of the application, 
and, without hearing the argument s on 
either side, he proceeded to pronounce 
his final order in the case decl aring pos¬ 
session of the first party. Notice ol this 
affidavit tiled to day was given to the 
Government Pleader on 20th August and 
the correctness of the facts therein stated 
are not denied. 

At the hearing of this application a 
preliminary objection is taken by the 
learned Government Pleader that this 
petibfbn has become infructuous inasmuch 
as the proceedings had terminated in a 
final order declaring the first party to he 
in possession. Having regard to i he cir¬ 
cumstances of the case 1 am clearly of 
opinion that the action taken by the Sub- 
Divisional Magistrate was wholly irregular 
and unwise, and he has laid hiniseli open 
to grave censure. His attention m iv he 
drawn to the observations of Mookeijeo, 
J. in the case of Satinatk $ik<i <r v. 
Rcitfinmani N ir.htr (l). Once proceedings 
■are stayed by this Court and the matter 
jis brought to the notice of the Magistrate 
or the Court in whijh the proceeding is 
pending, it is his duty to stay his hands 
and stop further proceedings. Ir the 
present case an application was filed 
before him in the first hour before the 
case was called on supported by a certifi¬ 
cate given by the Vakil who had moved the 
application in this Court and the master 
was brought to bis notice that this Court 
ha d st aved the proceedings. Under these 
(U [191-iJ idCXJ: hJV—14 I.C. SOS. 


circumstances it was his manifest duty to 
stay his hands and not to pass any order 
in the case. In spite of his being appri¬ 
sed of the fact that further proceedings 
had been ordered to be stayed by this 
Jourb he did proceed to dispose of the 
case and to pass final orders. This order 
cannot stand and must be treated as pas¬ 
sed without jurisdiction. He had no 
power to pronounce the final order or to 
proceed with the case once the proceed¬ 
ings had been stayed by this Court. 
Courts have gone to the length of hold¬ 
ing that whether orders of stay are com¬ 
municated to the Court below are not, the 
moment such orders are made by the 
High Court, the Court in which the pro¬ 
ceedings are pending has no jurisdiction 

t.o make any further order in the case. 

. • 

However, tlie fact that the learned Sub- 
Divisional Magistrate had thought fit to 
proceed with the case and to make a final 
order will in no way affect the decision of 
the present case. Having regard to the 
circumstances stated in the petition and 
to the fact that no proper opportunity was 
given to the second party to represent 
their case and to cross-examine : he wit¬ 
nesses examined on behalf of the first 
party, or to produce their documentary 
evidence, it is clear that th‘-o were wreath' 
prejudiced in the present proceeding-. 


As regards l he Sub-l)jpub\ Magistrate 
whom the second party vanted to exa¬ 
mine in order to prove his report in a 
previ us case, the second parts were never 
informed as to the amoum that was 
i ecos-arj for t hem t i deposit, an t when 
on the 2nd July i he\ renewed their 
prayer, it was eviden l\ i he *.iitr.y of 1 ho 
Sub Divisional Magistrate ro give them :m 
Of port uni! > to deposit the * veiling al¬ 
lowance and l ) summon the i. Deputy 
Magistrate. As regards t in.* •ml; nspec- 
tor of the Railway Police Maulv: Ishaq, 
the prayer of the second party was that 
the summons might be served through the. 
Superintendent of Police ot Samastipur. 
That is the way in which summonses aro : 
served upon Government servants and 
that is the provision in S. 72 of the 
Criminal Procedure Code and I do not see 
how the address given b\ rbe second 
party in their application of the 7th June 
was incorrect- or why the summons was 
not served on the Suh-Tnspwtm ’^hen it 
was sent to i he Superin ten ler. >• P, lice 
at Samastinur. 
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As regards the ground taken by the 
learned Vakil for the petitioner that the 
proceedings should be quashed inasmuch 
as the Oollector had already sold the land 
to a third person and, therefore, had m 
interest left in the land and that, there¬ 
fore, he cannot be made a party to the 
proceedings, I am clearly of opinion that 
this contention cannot be sustained. Th9 
Collector has no doubt sold the land to a 
third party, but he has not delivered pos- 
seseion to the third party and claims to 
be still in possession and the Sub-Divi¬ 
sional Magistrate was entitled to initiate 
proceedings if he received information 
from any source that there was a likeli¬ 
hood of a breach of the peace relating to 
possession of the immovable property. 
Therefore the prayer for quashing the 
proceedings cannot be granted. But in 
the circumstances of the present case it is 
desirable that the proceedings should be 
transferred from the Court of the Sub- 
Divisional Magistrate of Hajipur to some 
other competent Court. 

The orders of the Sub*Divisional Magis 
trate passed by him after the 2nd July 
1924 are all set aside. The case will be 
transferred to the District Magistrate of 
Patna which is the nearest place from 
Hajipur and be will make it over to a 
Magistrate at Patna competent to hear 
and decide this case. The second party 
will be given proper opportunity to cross- 
examine the witnesses produced by the 
first party and produce their own docu¬ 
mentary and oral evidence. 

Buie made absolute. 
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Foster, J. 

Hankar Sonar— Petitioner. 

v. 

Basudeo Smgh Opposite Party. 

Civil Rev. No. 3S0 of 1923, Decided on 
9th April 1921, from a decision of the Dt. 
J., Arrah, D/- 27th Jmy 1923. 

(a) Civil P. C.,0. 21 R. 90—Heir presumptive 
e f transferee of property is not entitled to apply. 

Heir presu nptive ot the transferee of portion 
of th property is not a person whose interests 
are affected by the sale. [R 557, C. 1] 

(6, D. T. Act , (18 Q 5) S. l6 )—Landlord recogni■ 
sing person as tenant oj /joition of occupancy hold¬ 
ing — T e portion is ‘ protected' 

\\ here a laudlord rec< gni» s a person as the 
purchaser a'd tenant ol a portion • f a certain 
•ccupancy holding and permi & the latter to pay 


rent in resnect of such portion he gits an occu¬ 
pancy right in the portion of the holding, so that, 
-that porcion is a protected interest within the 
sense of S. 160 of the B. T. A.ct. [P. 557, C. 1] 

(c) Civil P. C., 0. 21 R. 90— B. T, Act Ss. 160, 
159 and 158 -B — Sale under B. T. Act for a rears 
of rent—Holder of protected interest cannot apply 
under 0. 21 R. 90. 

A person who holds a protected interest under 
the B, T. Act in a holding which has been sold 
under that Act for arrears of rent is not entitled 
to apply under 0. 2L R. 90 as, by Ss. 159, and 
158-B of the B. T. Act, a protected interest is 
nob affected by such sale. [P. 557, C. 2] 

D. N. Varma —for Petitioner. 

Shashi Shekhar Prosad Singh—ion Op¬ 
posite Party. 

Foster, J. —The petitioner in this revi¬ 
sion case is the auction-purchaser in a 
sale held in accordance with S. 158B of 
the Bengal Tenancy Act. After the sale 
the opposite party Basudeo Singh came in¬ 
to Court with a motion under O'. 21, R. 90 
to set aside the sale on the ground of 
fraud and material irregularity. The 
question that was most prominently be¬ 
fore the Court was whether Basudeo 
Singh had a locus standi under R. 90. The 
suit was for arrears of rent of an occu¬ 
pancy holding comprising khata No. 1080 
standing in the name of Sawarath Singh. 
In the suit only Sawarath Singh was im¬ 
pleaded as defendant and the decree was 
passed against him. In his application 
under R. 90 Basudeo Singh stated that his 
mother Basmati Kuer purchased 10 Tcathas 
out of 22 kathas of khata No. 1080 from 
one Hari Singh and that Basmati Kuer 
remained in possession all along until her 
death and after her death he, Basudeo 
Singh, came into possession. The appli¬ 
cant has since then been subjected to 
cross-examination and lias admitted that 
Basmati Kuer wis not his mother but his 
aunt. He has admitted that she is not 
dead but alive. He makes some assertion 
as to his adoption by the lady but cn that 
point there is no finding of fact. Now, it 
is obvious that if Basmati Kuer is the 
transferee, the fact that Basdeo Singh is 
her heir presumptive does not give him 
any interest in the property ; for no man 
is heir to a living person. His position 
is quite different from that of a reversion¬ 
er "when the property is in the hands of 
a Hindu widow, for a reversioner has in 
law certain recognised rights to protect 
the reversion, whilst on the other hand, 
the presumptive heir stands outside the 
interest of the present holder. As heir 
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therefore of the transferee of portion of 
the holding ho could not be by reason of 
this presumptive heirship a person whose 
interests are affected by toe sale. 

I come now to the other portion of 
Basudeo Singh's case in respect of his sta¬ 
tus. The two Courts have held that Basu¬ 
deo Singh has a locus standi because he is 
heir presumptive, but in the original 
Court it was also held that he had an 
additional justification for coming in 
under R. 90, namely, the fact that he had 
been recognised as tenant by the land¬ 
lord. The auction-purchaser wh) is ap¬ 
pealing against the final order setting 
aside the sale has rested his case princi¬ 
pally on the inconsistencies ot the posi¬ 
tion of Basudeo Singh. His learred Vakil 
has urged that if, as Basudeo Singh avers. 
Sawarath Singh has no interest in the 
holding and is not the tenant, then the 
decree obtained against Sawarath Singh 
cannot, for a moment, affect, the interest 
ot Basudeo Singh. So he states that 
Basudeo Singh is not such a person as 
has a right to come in under R. 90. No 
doubt the position of Basudeo Singh is 
somewhat inconsistent throughout, but it 
seems to me that the case should not be 
decided merely on a criticism of his plead¬ 
ing. The case is before an Execution 
Court and it is the duty of that Court to 
recognise the decree and carry it out and 
not go behind it, whatever may be said 
by Basdeo Singh as to mis-joinder or 
non-joinder of parties. The decree must be 
held to be good and also the sale unless 
Basudeo Singh is a person who can get it 
set aside. Now, the learned Munsif held 
as a finding'of fact that Basudeo Singh has 
been recognised as purchaser and as te¬ 
nant in respect cf his portion of khata 
No. 1080. It has been held that he has 
been permitted by the landlord to pay 
rent for this portion along with the rent 
'of the khatas held by him in the village. 
This appears to me to amount to a find¬ 
ing that Basudeo Singh has an occupancy 
right in a holding subject to rent, portion 
of which i 3 the 10 Icathas within khata 
No. 1080. If so, then that portion, being 
the subject-matter of an occupancy right, 
is a protected interest within the sense of 
S. 160 of the Bengal Tenancy Act. 

Now reverting to Ss. 159 and 158-B we 
see that a protected interest is not affect¬ 
ed by a sale held under the Bengal Te¬ 
nancy Act for arrears of rent. The pur¬ 
chaser now petitioning this Court will 
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take possession subject to the occupancy 
right existing in Basudeo Singh, if such 
right exists ; but once Basudeo Singh as¬ 
serts that bo has a protected interest he 
is obviously admitting that he is not a per-; 
son whose interests are affected by the 
3 ale. I hold, therefore, that Basudeo! 
Singh had no right to. move the Court 
under O. 21, R. 90 of the C. P. 0. The! 
Rule is made absolute. The order set¬ 
ting aside the sale is rescinded and the 
sale restored. The petitioner shall have 
his costs in ail Courts. Let the costs ho 
assessed as in second appeal.- 

Rule made absolute. 
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Kijlwant Sahay and Sen, JJ. 

Ramsekhar Pr isad Sincfh and others 
Plaintiffs—Appellants. 

v. 

Mathura Fjil and others —Defendants— 
Respondents. 

Appeal No. 171 of 1922, Decided on 
27th May 1925. from appellate decree of 
the D. J., of Shahabad, D'- 11th Novem¬ 
ber 1921. 

if Limitation—Startin'! point—Instalment bond 
enabling creditor to claim whole amount on default 
of ana one instalment — Suit filed after limitation 
period from earliest default —Suit is not barred in 
respect of instalments ivhich are within limitation. 

A suit on an instalment bond which enables 
the creditor to claim the entire amount on de¬ 
fault of any one of the instalments is not time 
barred in respect of the instalments which fell 
due within the per od of limitation, although the 
suit is filed after the expiry of the period of 
limitation from the date on which the earliest 
instalment in respect of which default was male 
fell due. H*- <, C. ‘2] 

Atul Krishna R ig and Shashi Se/char 
Prasad Singh —for Appellants. 

Parmeahwar Dntial and S. (’. Mozum- 
dai —for Respondents. 

Judgment. —This is an appeal by the 
Plaintiffs against the decision of the 
District Ju Ige of Shahabad, which con¬ 
firmed the decree of the Munsif and dis¬ 
missed the Plaintiffs’ suit. 

The suit was on the basis of a last- 
handi. mortgage bond, dated the 16th 
April 1909. executed by the Defendant 
No. 1 Mathura Lal in favour of the 
Plaintiffs. The principal amount secured 
was Rs. 291 and the stipulations con¬ 
tained in the bond were that this .sum of 
Rs. 291 was to lie paid in 9 annual ins- 
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talmerits, che first 7 instalments being of 
Rs. 55 and the last two of Rs. 30 each. 
The instalments were to be paid in the 
month of September each year. There 
was a condition attached that if default 
was made in payment of any one of the 
instalments the mortgagee would be en¬ 
titled to demand the full amount secured 
by the bond with interest thereon at the 
rate of 12 per cent, per annum. The 
first instalment was payable on the 29th 
of September 1909. It appears that there 
was default in the very first instalment 
and the Plaintiffs brought the present 
suit on the 13th January 1920 to enforce 
the mortgage. In this suit not only the 
mortgagor, the Defendant No. 1, but also 
the other members of his family were 
made Defendants. 

The defence of the Defendants other 
than Defendant No. 1 was that the debt 
was not contracted for any legal necessity 
of t*he family and therefore the mortgage 
was invalid. As regards the claim for a 
personal decree against the Defendant 
No. 1, it was pleaded that the suit was 
barred by limitation and the Defendant 
No. 1 further pleaded payment. 

It has been held by both the Courts 
below that the debt has not been proved 
to have been contracted for any necessity 
of the family or for the benefit of the 
family and that the mortgage was there¬ 
fore invalid. It has further been held 
that the personal claim against the De¬ 
fendant No. 1 was barred by limitation. 

It is contended on behalf of the Ap¬ 
pellants that the finding of the learned 
District Judge on the question of limita¬ 
tion was erroneous. His finding on the 
question of legal necessity for the loan 
has not been challenged. 

As regards the question of limitation, it 
ia contended that the instalments which 
fell due within six years of the institution 
of the suit ivere not barred by limitation. 
The question as to whether those instal¬ 
ments which fell duo within six years of 
the suit were or were not harred by limi¬ 
tation would depend upon the terms of 
the bond. The bond provides for pay¬ 
ment of a sum of Rs. 291 in 9 annual 
instalments. The instalments which fell 
due within six years of the date of the 
suit, namely, the 13th January 1920, 
would therefore be saved from limitation. 
But it is contended that the entire amount 
fell due when there was default in the 
payment of the first instalment and there¬ 


fore the suit ought to have been brought 
within six years of the first instalment 
which fell due on the 29th September 
1909. In our opinion this contention is- 
not sound. The contract was for pay¬ 
ment of the debt by instalments extending 
up to the 29feh September 1917. It was 
left to the option of the creditors to 
demand the entire amount if there was 
default in payment of any one of the 
instalments. It was open to the creditors 
to avail themselves of this right or not to 
do so. They could exercise their option 
and demand payment of the entire amount 
on default of any one of She instalments 
or they could under the terms of the bond 
wait until the last instalment fell due. 
It was not obligatory for the creditors to 
bring a suit for realisation of the entire 
amount as soon as any one of the instal¬ 
ments fell due. If they wait until the 
expiry of the time for payment of all the 
instalments, their claim would not be 
barred in so far as the instalments within 
the period of limitation were concerned. 
This view has been taken in a number of 
cases; vide Mata Tahal v. Bhaqwan 
Singh (1) where the facts appear to be 
very much similar to the facts of the 
present case, Rup Ncirain Bhatt^charija 
v. Go pi Nath Mandol (2) and Narna v. 
Ammani Amma (3). In this view of the 
case it is clear that the claim of the 
Plaintiffs in so far as the instalments 
from September 1914 to 1917 are con¬ 
cerned was not barred by limitation. 

The Plaintiffs will, therefore, get a 
personal decree against the Defendant 
No. 1 for a sum of Rs. 126, being the ins¬ 
talments from September 1914 to Sep¬ 
tember 1917, with interest thereon at the 
rate of 12 per cent, per annum from the 
date of default of each instalment, and 
proportionate costs of the suit through¬ 
out. 

Decree varied . 


(1) [1921] 19 A.L.J. 406=63 I.C, 4v7. 

(2) [1906] 11 C.W.N. 903. 

(3) [1916] 39 Mad. 981=4 L.W. 77=20 M.L.T. 
174=31 M.L.J. S(i5=35 I.C. 418=(1910) 2 
M.W.N. 125. 
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Das and Adami, IJ. 

ParUp Mahton and others— Defendants 
—Appellants, 

v . 

3 ft. W<izir-iin-nhscL and another —Plain¬ 
tiffs— Respondents. 

Appeal No. 178 of 1922, Decided on 
24th February, 1925, from Appellate 
Decree, of the Sub. J., Patna, D - 21st 

December, 1921. 

(а) Dengal Tenancy Act, S. 188 Unit claimed 
<m separate holdings under separate agreement- 
Section, does not apply . 

The right to sue for assessment is a right 
given by the general law and S. 188 will not 
a poly in a ease where rent is clai ned loi *ands 
a* formiug separate holdings under separate 
agreements. [P563 CM.] 

(б) Co-sharers—Suit against tenant for ass- 
essinent — All co-sharers must, join. 

A suit bv a co-sharer landlord for an ao as 3 - 
ment of the rent of a tenant’s holding i^ not 
maintainable where the other co-sharers have 
not been made parties either as plaintiffs, or 
defendants. 

(c) Landlord and tenant — Rent for past y> ars 
claimed—Suit todetermine fair and equitable rent 
docs not tie. 

A suit for the determination of a fair and 
equitable rent proceeds on the assumption that 
no rent has hitherto been settled and paid 1>> 
the tenant, and when a landlord cliims fair rent 
in respect of past years for which rent ha» 
already accrue! due, a suit for determination of 
fair and enuitable rent does not lie. 2 ) Cal. 24 « 
Foil. ‘ LP 5J4 C l.J 

K. P. Jayaswal and H . C. Sinka lor 
Appellants. 


-NISSA (Adami, JA 

came her khndkasht land which with the 
7 bighas 6 kathas she had held before, 
now amounted to 44 bighas 11 kathas. 
In .1889 she gave 9 bighas 6 kathas of 
this khndkasht land to Nasiruddin, one of 
the co-sharer landlords. According to the 
plaint those khndkasht lands were settled 
with tenants on bhaoli terms, the tenants 
paying to each co-sharer his share, and in 
addition to this making a payment of one 
rupee per bigha to the Plaintiffs ancestor 
out of the tenants’ profit. In 1892 the 
bhaoli rents were commuted to nckdt but 
the payment of rupee one per bigha out 
of profits was continued. 

Sometime before 1896 the Plaintiff 
No. 1 came into possession of a 4 annas 
9 dam odd share in the two villages and 
Plaintiff No. 2 came into possession of a 
2 annas 12 dam share, so that together 

they hold a 7 annas odd share. In 1896 
Plaintiff No. 1 let out her share, including 
khndkasht lands, in ijara to Mt. 
Bechan Kuer, and did not get direct pos¬ 
session again until 1916. In 1897 Plain¬ 
tiff No. 2 gave his share, including khnd¬ 
kasht lands, in ijara to Jhari Lai, and he 
was still in possession as ijardar when, 
in 1903, a fresh settlement of khndkasht 
lands was made. Under the terms of this 
fresh settlement the tenants were to pay 
to each of the co-sharer landlords his pro¬ 
portionate share of the annual rental of 
the khndkasht lands at the rate of Rs. 5 
as. 13 per bigha, and were to pay. in 
addition to the Plaintiffs one maund of 
polisned rice per bigha out of their 
nrnfits. 


Kknrshaid Hussain and Hasan fan 
for Respondents. 

Adami, J. —The Plaintiffs, Respon¬ 
dents in this second Appeal, have a seven 
annas odd share in the two villages of 
Nathupur and Kazichak 3her Muham¬ 
mad. Though the two villages have sepa¬ 
rate tauzi numbers and separate Sa lar 
jama, the co-sharer landlords have treated 
the lands of tlie two villages as ot one 
village and hive kept joint c llection 
papers for both villages. The predecessor- 
in-inGerest of the Plaintiffs had 7 bighas 
6 kathas kkudkasht land in the villages 
and in 1886 she purchased 37 bighas 5 
kathas in execution of her decree for 
arrears of rent against NeSlal Mahto, 
Partap Mahton and Sarju Mahton, who 
had held that area as their raiyati kasht 
land. The 37 bighas 5 kathas thus he¬ 


ft was the Plaintiffs’ case that the 
father of Defendant No. 1 and the 
Defendants Nos. 2 and 3 cultivated 10 
bighas 19 kathas in the two villages as 
their raiyati kasht land at a rent of Rs. 
5 as. 13 per bigha, the total rent amount¬ 
ing to Rs. 63 10-7 and that they had 
executed two kabuliyats in respect of this 
raiyati holding, one in 1894 and another 
in 1898, the latter enhancing the rent 
payable under the former. The Plain¬ 
tiffs alleged that in settlement of khnd¬ 
kasht lands made in 1903, the father of 
Defendant No. 1 obtained settlement 
of 17 bighas 5 kathas out of the 
35 bighas 5 kathas left after the gift of 
9 bighas 6 kathas to Nasiruddin, at the 
rate of Rs. 5-13 per bigha, together with 
one maund of polished rice per bigha to 
be paid to the Plaintiffs. At the same 
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time Kasirud^in settled 5 bighas 4 kathas 

out of the 9 bighas 6 kathas given to him 

with the father of Defendant No. 1 at the 

> ame rate of rent and the same terms as 

to delivery of one maund of polished rice 

per bigha. The 17 bighas 5 kathas were 

contiguous to the holding of 10 bighas 19 
kathas. 

In 1903 the father of Defendant No. 1 
took a thica of the share of another co¬ 
sharer landlord, Mt. Halimunnissa, in 

the name of his grandson for a term of 

7 years. 

In 1908 the survey and settlement 
operations started in the villages, and 
khewat and khatiau were prepared for 
each of them separately. It is alleged by 
the Plaintiffs that in the course of the 
settlement operations, Defendant No. 1 
and his nephews, Defendants Nos. 2 and 
3 took advantage of the fact that they 
held a thica of Mt. Halimunnissa’s 
share, and managed to get the 17 bighas 
5 kathas of khudkasht, settled with them 
by the Plaintiffs as well as the 5 bighas 4 
kathas, settled with them by Nasiruddin, 
amalgamated with 10 bighas 19 kathas 
which they did hold as raiyati kaslit 
under the kabuliyats , the whole 33 bighas 

8 kathas being described in the record-of- 
rights as the kainii raiyati kaslit of the 
Defendants, at a rental, for the whole, ff 
Rs. 63-10-7 which was really the rental 
payable tor the 10 bighas 19 kathas alone. 
In the record-of-rights 12.97 acres were 
recorded against Khata No. 113 of Nathu- 
pur with an annual jama of Rs. 63 -10-7, 
and 7.57 acres were recorded against 
Khata No. 121 of Kazichak Sher Moham¬ 
med with a remark that the jama, was 
included in that of Khata No. 113 of 
Nathupur. The Plaintiffs alleged that, 
in order to keep them in ignorance and 
to prevent them taking any steps to get 
the record corrected within the time 
allowed, the Defendants continued to pay 
rent for the 10 bighas and separate rent 
for the 22 bighas of khudkasht land till 


khudkasht witnout payment of rent, and 
that the Plaintiffs are entitled to get 
their proportionate shire of rent for the 
22 bighas 9 kathas at the rate of Rs. 5-18 
alleged by them to have been agreed on 
at the time of settlement, and also to get 
one maund of polished rice per bigha 
from the tenants’ profit. 

ffnus the claim in the suit from which 
this appeal arises is for the Plaintiffs’ 
proportionate share of the rents for 1323 
P. S. to 1327 F. S. of the 10 bighas 19 
kathas at the rate mentioned in the 
kabuliyat of 1898 and also of the 22 
bighas 9 kathas at the rate which they 
allege was agreed on at the settlement of 
khudkasht lands was made. In case the 
Court is not satisfied as to their allega¬ 
tion of the rate fixed at the time of the 
settlement of these 22 bighas 9 kathas, 
the Plaintiffs ask the Court to settle a 
fair and equitable rent for those lands and 
to give them a decree for the arrear rent 
of those lands at the rate so settled. A 
claim is made for the value of polished 
rice at the rate of one maund per bigha 
for the years in suit. 

None of the other co-sharers were made 
parties to the suit either as Plaintiffs or 
Defendants: the Plaintiffs allege that 
those co-sharers refused to join them or 
take any action. 

The Defendants resisted the suit on 
the ground that, being instituted more 
than six years after the final publication 
of the record-of-rights, it was barred by 
limitation and that it was not maintain 
able since all the co-sharer landlords had 
not joined in the suit. They denied that 
the lands were khudkasht , or that they 
were settled with the *ather of Defend¬ 
ant N3. 1 on the terms and rates alleged 
by the Plaintiffs. They denied also the 
right of the Plaintiffs to claim the value 
of any polished rice, as such payment 
would amount to an abwab. They con¬ 
troverted the story put forward by the 
Plaintiffs and claimed that all the lands 


1914 and then from 1915 ceased to pay were their ancestral kasht lands and the 
rent cither for the kasht land or for t'e rental for all was Rs. 63. 


khudkasht. 

The Plaintiffs in the plaint state that 
they do not ask for a declaration of their 
khudkasht right or of the want of title in 
the Defendants : nor do they seek to re- 


The Munsif found that the kabuliyats 
of 1894 and 1898 were genuine and exe 
cuted by the father of Defendant No. 1 
that, though undue influence was apparent 
as to some of the terms of the kabuliyats , 


cover possession of the khudkasht lands ; none was used so far as the agreement to 
but they do claim that the Defendants pay Rs. 63-9-7 for the 10 bighas 19 
are not entitled to hold the 22 bighas 9 kathas was concerned and that jama was 
kathas of the lands settled with them as paid up to the survey. He was satisfied 
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that the remaining 22 bighas 9 kathas 
were khiidkisht as alleged by the Plain¬ 
tiffs and not ancestral raiyati lands of the 
Defendants, and that these khudkisJit 
lands were settled with Defendant No. 1 s 
father in 1903. He decided, however 
that the Plaintiffs had knowledge of the 
survey proceedings, and as the suit was 
instituted more than six years from the 
date of the publication of the rocml-of- 
rights, the suit wa3 time barred so far as 
the claim to the adiitional rent was 
concerned. As to the alternative prayer 
of the Plaintiffs for a settlement ot^ f ur 
and equitable rates for the khudkasht 
lands, the learned Munsif held that the 
Plaintiffs nob being sole landlords, and 
the other co-sharers not having' joined, 
the claim for assessment and tor addi¬ 
tional rent was barred by the provisions 
of S. 188 of the Bengal Tenancy Act. 
As a result cf his findings the learned 
Munsif granted the Plaintiffs a money 
decree for Rs. 113 only as representing 
their share for the years 1323 to 1326 
P. S. of the rent rec >rded in tho record- 
of-rights as being payable for all the 
lands in suit. He disallowed the claim 
for the value of polished rice,* this pay¬ 
ment in kind being an addition bo the rent 
and contrary to tho prov^i >ns of the 
Bengal Tenancy Act. 

On appeal the learned Subordinate 
Judge has held that the finding of the 
Munsif to the effect that Rs. 63 is the 
jama for the 10 bighas and not for the 
entire lands is conclusive because the 
Defendants did not tile a cross-appeal. U 
is obvious that the Subordinate Judge has 
expressed the position wrongly, the 
Defendants had proved successful on the 
main question in the suit, namely, whe¬ 
ther they were liable bo pay more than 
the rent recorded in the record-of rights 
for the lands in suit; there was no occa¬ 
sion for them to appeal. The whole case 
was before tlie Subordinate Judge on 
appeal, and what he apparently meant to 
say was that the finding of the Munsif on 
this question was not contested before 
him. 

The Subordinate Judge overruled the 
Munsif on tho question of limitation, 
holding that the suit was within time 
being a suit for assessment of fair and 
equitable rent, and having been instituted 
within 12 years from the date of the 
.publication of the record-of-rights when 


challenged. . . . 

With regard to the finding of tne trial 

Court that the suit for assessment was 
barred bv the provisions of S. 188 of the 
Bengal Tenancy Act, the learned Subordi¬ 
nate Judge relied on the caso of Dhariau- 
joy Manjhi v. Upendra Math Deb (1) and 
held that S. IBS of the Bengal Tenancy 
Act had t o application, the bringing of a 
suit for the assessment ot rent not ^ being 
an act which a landlord is authorised or 
required to do by the provisions of the 
Bengal Tenancy Act. He found therefore 
that the suit was maintainable at bhe 
instance of the two co-sharer landlords 
with cub joining the rest as parties. 

The learned Subordinate Judge proceed¬ 
ed to assess tho rent lor the 22 bighas odd 
at the rate of Rs. 5-13 a bigha and held 
that the Defendants, having been in oc¬ 
cupation of tie lands, were in justice and 
equity hound to pay rent for the past 
years in suit, and the settlement with 
them having been proved, and, on assess¬ 
ment, the rate of rent claimed by bhe 
Plaintiffs having been found to he the 
right rate, the Plaintiffs were entitled to 
a decree for the past years at that rate. 
He rejected the claim of one mauud of 
polished rice per bigha, in that this did 
not form part of the rent. As a result he 
decreed the appeal except as to this claim 
for tho value of polished rice. 

I have stated tHe facts cf the case in 
some detail because it will he necessary to 
distinguish them from the facts of the 
various cases relied on by the parties. 

Two points are taken by tho learned 
Counsel for the Appellants, the first is . 
that tho Plaintiffs’ suit cannot succeed in 
the absence of bhe other co-sharers, and 
S. 188 of the Bengal Tenancy Act is re¬ 
lied on ; the second *point is that bhe suit 
being a suit for assessment of rent no 
decree could ho granted for arrears of past 
years at the rate newly assessed by the 
Court. The finding of the lower Appel¬ 
late Court with regard to limitation has 
not been assailed in this Court and the 
suit has been treated as a suit for assess¬ 
ment of a fair and equitable rent of lands 
for which the record of-righbs omitted to 
mention a rent. It is to be noticed that 
tho learned Subordinate Judge first assess¬ 
ed a rent and then proceeded to treat tho 
suit as an ordinary suit for arrears of rent 
because the rate of rent ass esse d by him 

(1) [1018] 22 C.wTn. (585=46 I.C. 4 28. 
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coincided with uhe rate claimed in one of 
the alternative prayers of the plaint. It 
is clear that there was a necessity to 
assess the rent as prayed for in the other 
alternative prayer, for the Plaintiffs had 
no document or other reliable evidence to 
show what rate of rent was agreed upon 
at the time of the settlement of the 
khudkasht lands with the Defendants. 

With regard to the first point taken by 
the Appellants, namely, the maintainabi¬ 
lity of a suit for assessment by a co-sharer 
landlord, in the case of Divarka Dhakai 
v. Mcithur Lai Majamdar (2) a co-sharer 
landlord brought a suit for arrears of rent 
and also for additional rent on the basis 
of a kabuliyat in which there was an 
agreement to pay additional rent for ad¬ 
ditional area. On measurement of the 
holding it was found that there was an 
addition of 10 bigha3. The other co- 
sharors were made parties Defendants. It 
was held that the suit was a suit under 
S. 52 to which S. 188 applied, and that 
the agreement to pay additional rent in 
the kabuliyat did not take it out of that 
section. That case is to be distinguished 
from the present one. Here we have no 
agreement as to additional land3 and it is 
not a oa3e of lands being found on 
measurement to be in excess of the area 
stated in the kabuliyat. We have here a 
prayer of assessment of thereat of lands 
settled under a separate agreement and 
not forming part of the area settled by 
the kabuliyat of 1891 and 1898. In 
Gopcil Chancier Das v. Umesh Narain 
Choivdhry (3) the proprietors of an eight 
annas share claimed from a tenant rent 
for excess area under S. 52 and for en¬ 
hanced rent under S. 30 and made the 
other co-sharers parties Defendants. It 
was found that the land in excess wis 
held as part of the origin *1 holding. This 
was clearly a case coming under Ss. 52 
and 30 of the Tenancy Act and there can 
be no question that the provisions of S. 
188 apply to a suit under either of those 
sections. In the present case, as I have 
said before, assessment of rent is asked 
for with regard to lands not found to be 
1 art of the original holding. 

Mr. Jayaswal reliel on the decision of 
their Lordships of the Privy Council in 
Roy Totiadra .V ath C aonliry v. Pri^anna 

(2) [19L3] 18 C.W.N. 942=20 LG. 65). 

(3) [1890] 17 Cal. 695. 


Knrnir Buerji (l) bu(j that was a c t ase of 
enhancement of rent and is not relevant, 
for there is no question of enhancement 
before us. Their Lerdship3 ruled that in 
cases to which S. 183 applies it is not 
sufficient to make the other co-sharers 
landlords parties Detendants, they mu 3 t 

join as Plaintiffs te make the suit main¬ 
tainable. 

On the other hand in the case of 
Khondkar Abdul Hamid v. Hohini Rant 
Saha Chanda uri (5) the Defenlants ten¬ 
ants of the original holding' under the 
Plaintiffs and their co-sharers, took pos¬ 
session of certain lands by gradual en¬ 
croachment. The Plaintiffs brought a 
suit for recovery of their share of the en¬ 
croached. lands or in the alternative for 
assessment of rent and male their co¬ 
sharers parties. It was held that the 
Defendants must be treated as tenants of 
those lands apart from their tenancy in 
respect of the holding, and that those 
lands formed a new holding and the rent 
assessed upon it would be a new rent in 
respect of the new holding, and that a 
suit for the assessment of rent is nob an 
act that is authorised by S. 188 of the 
Bengal Tenancy A3b and S. 52 does not 
apply. In the present case the co-sharer 
Plaintiffs are asking for an assessment of 
the rent of the 22 bighas claimed bo be 
khudkasht and nob for an assessment of 
the rent of the 10 oighas. If they had 
claimed rent, nob merely of the Additional 
22 bighas in possession of the Defendants 
over and aeeve the' 10 high** but in 
respect of the entire quantity of land in 
possession of the Defen lants inclu ling the 
10 bighas, according to tfi9 decision in 
this lastci.se I hive mentioned, Si. 52 
and 183 weuld have applied. That is to 
say, Si. 52 and 183 vill apply where the 
Plaintiffs contend that there has been an 
aldition to the original helling. That is 
not the contention in the present case. 

In Gobind Chandra Pal v. FI uni l ell a 
Bhuiin (6) the Djfendtnt e^eeuted a 
kibaliyat in favour of one of the ce-sh irer 
landlords with respect tea quantity of 
land propertionate to th it ce-sh irer’s 
sha-e in the entire nel ling. The co-sharer 
landlord sue! the Defen lant for rent of 

(4) [1911] 3S Cal. 270= W 1. A. 1 = 15 0. W. N. 
74=) U.L.T. 1 = 13 C.L.J. 51 = 3 A.L.J. 1= 

13 Bom. L.R. 1 = 21 M.L.J. 92=3 I.C. 842 
=(i)i l) 2 q. ,v.sr. 14) (P. c.) 

(5) [no] 4 C.W.N. 503. 

( 6 ) [1903] 7 C.W.N. 670. 
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land in excess of the area for which rent 
had been previously pud. Th * other co¬ 
sharer was noi made a parb>. In the 
kabnliyat the Defendant had agreed to 
pay additional renb for lands found on 
measurement c*o be ia excess. Prinsep, 
J., held that as the Plaintiff did not sue 
under the general right, declared by S. 52 
to be with a landlDrd bo assess rent on 


the decisions I have cited, to cases where 
the area of a tenure or holding has in¬ 
creased ; here rent is claimed for lands as 
forming separate holdings under separate 
agreements ; the clause of the latter sec¬ 
tion refers only to a determination of the 
existing rent, and in the p esenb case 
there was no existing renb, so the- Court 
was asked to fix one. 


excess lands but on the kabuliyat under 
which the right to assess such rent on 
the specific share was accepted by the 
Defendant, S. 1S8 did not apply. The 
Court was nob called on to consider what 
was the renb payable on the entire hold¬ 
ing. The facts in that case are distin¬ 
guishable from those in the present case 
inasmoch as we find from the plaint in 
thi 3 case that the agreement at the set¬ 
tlement o? the khudkasht lanIs was that 
the Defendants should pay to each ot the 
co-sharer landlords his proportionate share 
of the rent, payiag in addition the one 
maund of pclished rice to the Plaintiffs, 
who in making bho settlement seem to 
have acted as agents of all the co-sharers. 

The learned Subordinate Judge relied 
on the case of Dhananjoy Many hi v. 
Upendra Math Deb (l) and that case has 
also been cited by the Respondents. There 
the tenants' lands had been recorded in 
the record of-righbs as liable to be asses¬ 
sed with rent. A co-sharer landlord 
brought a suit to have the renb assessed, 
and made his other co-sharers Defendants. 
The Defendants contended that the land 
was held rent-free. It was urged th it 
under S. 188 the suit was not maintain¬ 
able. Richardson, J., after referring to 
the case of Khondkar v. Mohini Kant (5), 
Berhamdut v. Ramji (7), Assanullah v. 
Mohini (8) and Jhrihar Panda v. Kera- 
mat Hossein (9), held that the right to 
claim assessment is consistent with and 
arises out of the general law ar d land 
revenue system of the country and that 
the right to sue for assessment is not 
limited by the provisions of S. 188. 

There cannot be any doubt that the 
right to sue tor assessment is a right 
given by the general law and that S. 188 
wilfinot apply in a case like the present 
one. It cannot be held that the asses- 
mfent was made under S. 52 or under 
8. 158 (z) {d) of the Bengal Tenancy Act; 
fche former section applies, as shown by 

(7) [1913] 18 C. W. N. 466—aO t. C. 910. 

(8) [IS99] 26 Cal. 739 

(9) (.1909] 9 C. L. J. 493—4 I. C, 175. 


The question next arises, whether unuei 
the general law a suit by a co sharer land¬ 
lord for an assessment of the rent ol a 
tenant’s holding is maintainable where 
the other co sharers have not been made 
parties either as Plaintiffs or Defendants. 

It is to bo noticed that in the various 
c ises noted above except in the case of Go- 
bind Chandra Pit v. II midnllah Bhutan 
(6) the other co-sharers were mide parties 
Defendants to the suit for assessment , 
in the present case the Plaintiffs have 
not made their co sharers parties to the 
suit at ail and the plaint tells us that 
the co sharers refu-ed to take any action , 
they’ are apparently satisfied with the 
rent now paid to them in accor lance with 
the record of rights. Two of the co¬ 
sharers come forward and ask for an as¬ 
sessment of the rent of the 22 bighas and 
for their proportionate share ; the other 
co-sharers are vitally interested. It may 
be that it was unnecessary to join the 
other co-sharers as Plaintiffs as S. 188 
does not apply, but surely they should 
have been made parties Defendants, so 
that the assessment when made might 
bind all equally. As pointed out by the 
learned Munsif, great hardship will be 
caused to the tenants Defendants if each 
of the other co-sharer landlords is left 
tree to bring a separate suit for assess¬ 
ment ; not only may there ensue a mul¬ 
tiplicity of suits but also the tenant, if 
different assessments are made in the 
separate suits, will be uncertain as to 
what is really the assessed rental. No 
really effective decree can be made in the 
absence of the interested co-sharers and 
there can be no finality as to what is 
re illy the fair and equitable rent. As 
in a partition suit so in a suit for assess¬ 
ment all the interested persons should be 
made parties. 

I am of opinion that as the other co¬ 
sharers were not joined as parties in the 
suit, the suit, so far as it sought lor as¬ 
sessment of the lands belonging to the co¬ 
sharers jointly, is not maintainable. 
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With regard to the second point taken 
in the appeal, namely, that the Plaintiff 
was not entitled to claim rent in arrears 
at the rate to be assessed as fair and 
equitable in the suit, as pointed out by 
my learned brother Das, J., in Gobind Lai 
Si jar v. Rains aran Lai (10), a suit for 
the determination of a fair and equitable 
rent proceeds on the assumption that no 
rent lias hitherto been paid by the tenant, 
and when a landlord claims fair rent in 
respect of past years for which rent has 
aleady accrued due, a suit for determina¬ 
tion of fair and equitable rent does nit 
lie. No doubt it has been held [Jag tn- 
nath Manjhi v. Jumman All Put war i 
(l 1)] that in cases under S. 52 of the 
Bengal Tenancy Act arrears of rent can 
be claimed for the additional area, but 
in those cases the rent of the holding is 
known and proportionate addition is made 
for the excess area. In suits for assess¬ 


rent of the lands in suit for the years 
1323 to 1326 F. S. The Appellants will 
get their costs throughout. 

The cross appeal against the decision of 
both the lower Courts that the alleged 
stipulation for payment by the tonant of 
one maund of polished rice per bigha 
would amount to an illegal imposition 
under the provision of S. 74 of the Ben¬ 
gal Tenancy Act, must fail. It is clear 
from the findings of the Courts that- this 
payment would be an addition to the ac¬ 
tual rent and would not form an integral 
part of the same. The cross-appeal is dis¬ 
missed with costs. 

Das, J. —I agree. 

Decree modified. 


1925 PATNA 564 


ment ol a fair and equitable rent it is 
understood that rent has not been settled 
or piid hitherto and the Court is asked to 
determine the rent to be paid in future. 
The learned Subordinate Judge states 
The Appellants did allege that the lands 
were settled with them (the present Ap¬ 
pellants) at the rate of Rs. 5-13 per bigha. 
This contention has been found to be true 
and correct.” As a matter of fact there 
has been no such finding. The Munsif in 
fact found that the 22 biglias were settled 
without any jama. The Subordinate 
Judge made an assessment of what a fair 
and equitable rent would be and found 
that a rate of Rs. 5-13 per bigha, the 
amount claimed by the co-sharer land¬ 
lord, was fair and equitable. There is no 
finding that the tenants ever paid rent for 
the 22 bighas, and there is no real finding 
thaj at the time ol settlement a rate of 
Rs. 5-13 a bigha was agreed upon. Under 
the circumstances it may be taken that 
it is not found that up to the date of 
suit any rent had been settled for the 22 
bighas, or paid and therefore the assess¬ 
ment now made can only have reference 
to future years. 


Kulwant Sahay, J. 

{Bibi) Saleha and another —Plaintiffs— 
Appellants. 

v. 

Hulas Mahton and others —Defendanfcs- 
Respondents. 

Appeal No. 1201 of 1921, Decided on 
18th July 1921, from Appellate decree of 
the Dt. J., Gaya, D^- 10th February, 
1921. 

(a) />. T. Act '1S85) S. 148. A — Suit under — 
Co-sliarer landlords made defendants and not de- 
nying plaintiff'$ share—Tenants not alleging pay¬ 
ment of rent to co-sharer landlord in excess .of 
share alleged by plaintiff to belong to such co-sharer 
— Tenant cannot question plaintiff's share. 

In a suit framed accordiag to the provisions 
of $.-. :4S A. where the tenant-defendants do 
not allege that a iv co-sharer landlord has been 
left out from the suit, or that they had paid 
rent to the co-sharer in excess of the share al¬ 
leged by the plaintiffs to be held by such co¬ 
sharer. it is not open to the tenant-defendants 
to question the share of the rent payable to the 
plaintiffs landlords. 1925 Cal. 2G Dist. [P 56 1, 0 2] 

(b) Jiengal Land Registration Ac* (7 of 187(1). 
S. 78 — Disqualification in bringing ren f suits only 
applies to es f ates alrea 'y entered in General Rei/is- 
ter. 


The suit for assessment of rent having 
been found not to be maintainable the 
appeal must succeed, and the decree of 
the lower Appellate Court must be modifi¬ 
ed to this extent, that the Plaintiffs will 
be declared entitled to a money decree for 
the sum of Rs. 113 only, in respect of the 


The disqualification in bringing suits for rent; 
is one which attaches only to revenue free esta¬ 
tes already entered in the General Register if the 
proprietor or manager or mortgagee fails to regis¬ 
ter his name. fp 560, C 1] 

Sultan Ahmed and Sultannddin Hussain 

—for Appellants. 


HO) [ 1921 ] 2 p. L. T. ( 142—68 I. C. 4 88. ~ Kailaspati and Shiveswar Dayal — for 

mi) [1902] 29 Cal. 247 . Respondents. 
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Kulwant Sahay, J.— This is a second 
appeal on behalf of the plait tiffs in a 
rent suit. The plaintiffs claimed 7 anDas 
11 pies 3 brants share in a jagir lakheraj 
land situated in the town of Gaya by 
virtue of a purchase under a deed of sale 
dated the 5th September 1919 from the 
pro forma defendants second party. They 
alleged that the remaining 8 annas and 
odd share formed the lakheraj jagir inter¬ 
est of the pro forma defendant first party. 
The principal defendants were alleged to 
be the cultivators in respect of 62 acres 
of land within the jagir interest at a jama 
of Rs. 41-8-0. The suit was framed ac¬ 
cording to the provisions of S. 148 A of 
the Bengal Tenancy Act and the plaintiffs 
claimed the rent which they alleged to be 
c ue on account ot their share in the en¬ 
tire vent due for the holding. The suit 
was for arrears of rent for the years 1323 
to 1326 Faslis. The pro forma defendants 
second party w ho are the vendors of the 
plaintiffs, filed a written statement admit¬ 
ting the sale and the title ot the plaintiffs 
to claim the arrears of rent and they fur 
ther stated that the ai rears in dispute 
had not been paid to them and were still 
due. The principal defendants who are 
the tenants of the land filed a written 
statement in which they stated in tar aim 
that there wa3 no relationship of land¬ 
lord and tenant between the plaintiff s 
and the p r ° forma defendant first party 
and them-elves. They alleged that one 
Shaikh Jan Muhammad, who is called 
Khan Muhammad in the judgments of 
the Courts below, was the tenant of 
the land in dispute and that these defend¬ 
ants were*his under-tenants and that they 
had regularly paid rent to Khan Muham¬ 
mad and that they had paid up the rents 
for the years in suit. They further raised 
the plea that they did not admit the pur¬ 
chase made by the plaintiffs or their al¬ 
leged share and they stated that they did 
not admit that the vendors of the plain¬ 
tiffs were in possession of the extent of 
share in the rent claimed land which is 
alleged to have been sold to the plaintiffs; 
they further stated chat the plaintiffs 
names had not been recorded in the 
Municipality or in the Land Registration 
Department of Gaya Collectorate, nor 
wei 'they in possession of the rent claim¬ 
ed lands, and that, therefore, the plain¬ 
tiffs could not maintain the suit for *ent. 

The learned Munsif belore whom the 
case came on for trial held that the de¬ 


fendants’ allegation that* Khan Muham¬ 
mad was the tenant of the land in dis¬ 
pute and that the principal defendants 
were his under-tenants had not been 
made out. He held that it had been 
satisfactorily proved that there was a re¬ 
lationship of landlord and tenant between 
the plaintiffs and the tenant defendants 
and that the suit was maintainable. He, 
however, was of opinion that the plain¬ 
tiffs had not proved, that they had ascer¬ 
tained what rent was due to the co- 
sharer landlord from the tenant defend¬ 
ants, that under S. 148 A of the Bengal 
Tenancy Act they were bound to prove 
that they had made that enquiry from 
their co-sharer hut as the tenant-defend¬ 
ants had stated that they had not paid 
rant either to the plaintiffs or to their co¬ 
sharer for the years in suit and the 
plaintiffs had paid full Court-fee for the 
sixteen annas rent claimed, therefore, the 
plaintiffs were entitled to get a joint de¬ 
cree with the proforma defendant first 
party for the sixteen annas of the rent 
claimed. Ho hold that the decree that 
he was going to pass would not he a de¬ 
cree under S. 148 A of the Bengal Tenan¬ 
cy Act. JIo accordingly made a decree 
in favour of t) e plaintiffs and pro fonna 
defendant first party for the entire rent 
of the holding for the years in suit. 

Against this decree the tenant-defend¬ 
ants went in appeal before the District 
Judge and the learned District Judge up¬ 
held the finding of the Trial Court as re¬ 
gards the relationship of landlord and 
tenant between the plaintiffs and the ten¬ 
ant-defendants ; he held that it had not 
been proved that Khan Muhammad was 
the tenant of tho land in dispute and 
that the tenant-defendants were his un¬ 
der tenants ; and he accordingly held that 
the principal defendants were raiyats 
holding under the jagirdars. He then 
proceeded to investigate the title of the 
plaintiffs as jagirdars and he found that the 
plaintiffs had failed to prove that they 
had 7 annas 11 pies 13 krauts share in 
the jagir interest. He found that the 
plaintiffs had only 11 pies l9]/£ krauts 
share iD the jagir. Tie then proceeded to 
determine for what am out a decree should 
bo passed. The Mun if had ordered that 
the tenant-defendant'- do pay to the plain¬ 
tiffs and the pro forma defendant first 
party the full amount of the recorded 
rent but he obst rv< d that the plaint itself 
stated that the ] laintifl’s had brought the 
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suit believing that their share is the 
whole of the arrear due and that prayer 
>-o. 3 of the plaint was a prayer that 
decree may he passed for the plaintiffs’ 
share ; and, in the circumstances the 
learned Judge was of opinion that a de¬ 
cree for more than this share should not 
be passed. Ho accordingly modified the 
decree of the Munsif and made a decree 
in favour of the plaintiffs for 11 pies 19^ 
lcrants -share of the rent and he directed 
that the decree will he a rent decree un¬ 
der S. 148 A of the Bengal Tenancy Act. 

Against this decree the plaintiffs come 
in second appeal to this Court and the 
tenant-defendants have filed cross-objec 
tions. 

On behalf of the appellants it has been 
•contended that having regard to the cir¬ 
cumstances of the case it was net open to 
the tenant-defendants to dispute the 
share of the plaintiffs as alleged by them 
in the plaint. Secondly, it has been con¬ 
tended that assuming that if. was open to 
the tenant-defendants to raise this ques¬ 
tion. the learned District Judge has not 
considered the entire evidence in the case; 
and that on a proper consideration of the 
evidence he ought to have come to the 
conclusion that the share claimed by the 
plaintiffs was the share to which they 
were enti tied. 

The points taken on behalf of tire 
tenant-defendants in cross-objection are 
that the findings of the learned District 
Judge as regards the relationship of land¬ 
lord and tenant between the jngirdar and 
themselves was erroneous ; and that the 
plaintiff-appellants or their vendors not 
having been recorded in the Batirara or 
Register D they were not entitled to 
maintain the present suit. 

As regards the first contention raised 
on behalf of appellants, I am of opinion 
that it ought to prevail. As 1 have 
already stated, the suit was one as pro¬ 
vided by S. 14S-A of the Bengal Tenancy 
Act. In this suit the co-shaker landlord 
of the ]>1 unbiffs was impleaded as a defen¬ 
dant and i, w is staged that the plaintiffs' 
share a 3 landlords was 7 annas 11 pies 13 


the purchase made by the plaintiffs or 
their alleged share or the share of their 
vendors ; but during the trial in the 
Munsif’? Court this point does not appear 
to have been pressed. The only question 
as regards title that appears to have been 
raised before the Munsif was as ;o whe¬ 
ther Khan Muhammad was or was not 
the tenant of the land in suit, and whe¬ 
ther the tenant-defendants were or were 
not hi? under-tenants. The share of the 
plaintiff in the jagir interest as claimed 
by them does not apoesr to have been 
disputed before the Munsif. Refore the 
learned Judge the plaintiffs' title as 
jagirdars appears to have been questioned 
and the learned District Judge seems' to 
be of opinion that the plaintiffs have 
established their title as jagirdars ; but 
he held that they had failed to prove that 
their share in the jagir was as claimed by 
them and that the? had only succeeded 
in proving their share to the extent of 
11 pies 19V£ A rants. Tn a suit framed 
according to the provisions of S. 148A of 
the Bengal Tenancy Act, whore the 
tenant-defendants do not allege that any 
co sharer landlord has been left out from 
the suit, or that they had paid rent to the 
co-sharer in excess of the share alleged by 
the plaintiffs to he held by such co¬ 
sharer, I think it is not open to the 
tenant-defendants to question the share 
of the rent payable to the plaintiffs land¬ 
lords The plaintiffs assert that they have 
a specific share in the presence of all their 
co-sharer landlords. These co-share; 
landlords do not choose to question the 
share claimed by the plaintiffs. The 
tenant? do not allege that they’ paid any 
rent to the co-sharer landlords in excess 
of the share alleged to he held by such co¬ 
sharer 'landlords. Under such circum¬ 
stances I think it is no concern of the 
tenant -defend ant to dispir* 3 the share 
alleged to be held by the plaintiffs land¬ 
lords if he is not male '.o pay more than 
the rent payable for the holding. No 
doubt in an ordinary suit for rent not 
framed according to the provisions of 
S. 148 A of the Bengal Tenancy Act where 


brants and that the remaining 8 annas 


and odd was owned by the pro form / 
defendant first party. The pro form/ 
defendant first party did not appear in 
the suit and raise any objection as regard? 
the share of the plaintiffs. The tenant- 
defendants in their written statement no 
doubt alleged that they did not admit 


some of the co-sharer landlords hring a 
suit for their share of the rent and the 
other co-sharer landlords aro nob implead¬ 
ed as parties to the suit, it would he open 
to the tenant-defendants to call upm the 
plaintiff to prove that he is enutlei to 
realize the share of the rent as claimed l\v 
him. But, I am of opinion that under 
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the circumstances of the present case, 
where the plaintiffs have made their co- 
sharer a defendant in the suit and have 
alleged that the entire sixteen annas of 
the rent is payable to them and the co- 
sharer defendant, and the tenant-defend¬ 
ants do not allege to have paid any rent * 
to the co sharer defendant in excess of 
the share alleged to belong to him, it w is 
no3 open to the tenant-defendants to 
question the share of the pla ntills. Reli¬ 
ance has been placed on behalf of the 
tenant respondent upon the c iso of Abdul 

Gufur v. Ali Miaii (0 but that case has 
no application to the lacts of the present 
case. That was a suit in which the plain¬ 
tiff did not originally bring his co¬ 
sharer on the record and claimed a certain 
amount of rent from the tenant as due to 
him. The tenant filed a written state¬ 
ment urging, amongst other pleas, that 
the plaintiff alone was not com >etent to 
maintain the suit as he was a fractional 
landlord. The plaintiff thereupon applied to 
add his co-sharer as a defendant, and this 
was done, and the added co--barer raised 
the question that the share claimed by the 
plaintiff "'as more than he was entitled to 
and the Courts below proceeded to adjudi¬ 
cate the question as regards the title bet¬ 
ween the plaintiff and his co-sharer. 
Their Lordships observed that the oltect 
of the addition of the co-sharer was to 
transform a simple rent suit into a com¬ 
plex title suit, and that this course had 
been condemned by the High C >urbs. 
Their Lordships, however, proceeded to 
observe a- foil nvs :— fo guard against 
possible misappretiensi >n, we must state 
at the outset thit it cannot he affirmed 
as a broad pr > posit ion of law that a junc¬ 
tion of title may not he incidentally in- 
Ivestigated in a suit for arrears of rent . 
Where the tenant-defendant disputes the 
extent of the title of the plaintiff to the 
arrears demanded it is incumbent on the 
Court to determine the point before the 
claim is allowed or disallowed ’ It is 
upon these observations that the learned 
Vakil for the respondent lays stress : but 
it is clear that those observations were 
made as broad propositions of law, and I 
agree that in an appropriate case it is 
open to the tenant to question the title 
of the plaintiff in a suit for rent. Rut it 
is not a general proposition applicable to 
every case, and, in the present case, I am 
of opinion, that when the co-sharer land- 
(1) 1025 Cal. 2(>=2s C. W. N. su5. 


lord does not dispute the title of the 
plaintiff, when the tenant-defendant does 
not allege that he has paid rent in excess 
of tho share allotted by the plaintiff to his 
co-sharer landlord, and where it is no¬ 
body’s case that there is any other co- 
sharer landlord who has not been brought 
on the record, it is n^b open to the tenant- 
defendant to question the share ol the 
rent claimed by the plaintiff. 

In this view of the case it is not neces¬ 
sary to consider the second point- taken by 
tho learned Counsel for the appellants. But 
1 may observe that the decision of the 
learned District Judge on this point does 
not appear to he satisfactory. The learned 
Counsel for the appellants has placed before 
me portions of the documentary evidence 
which have not been considered at all by 
the learned Judge and also the documents 
which have been referred to by the learn¬ 
ed Judge and they do certainly go to show 
that the plaintiffs have mo'-e than J 1 pies 
!9V{j krauts share as held by the learned 
Judge. However, having regard to the 
fact that in my opinion the appellants 
are entitled to succeed on the first point, 
it is not necessary to discuss the second 
point, in detail. Tf the appellant had 
failed on tho first point then it would 
have been necessary to make a remand to 
the l wver Court for re-hoariog of the 
appeal upon tho entire evidence in the 
case. 

A* regards the cross-ohiections of the 
respondents, the first point taken by them 
raises a question of fact which has been 
determined by both the Courts below 
upon a consideration of the evidence, and 
it is not open to the respondents bo raise 
this question in second, appeal. 

As regards the second point i rind that 
this point was » >-, taken ->ibkcr in the 
Trial Court or before the District Judge. 
>,o doubt the plea of non-maintainability 
of the suit on account non-registration of 
the names of the plaintiffs in the Land 
Registration Department of the Collec- 
rorate was taken in the written statement: 
but the»e is no mention of this point in 
the decision of either of the Courts below. 
The land is a lakheraj iagir land within 
the Municipal limits ol the town of (lava, 
and in order to raise the bar under S. 78 
of the Land Registration Act (YU of 1876 
B. C.) it would ho necessary to enquire 
whether the jagir interest is such is 
required by the Land Registration Act to 
he registered in the Collectorate Register. 
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As was pointed out by bne Calcutta High 
Court in PitamberSingh v. Sukrivi (2) some 
revenue free lands in the Districts of 
Bihar were released after proceedings held 
under Regulation IT of 1819; these were 
called Estates or Revenue Free Estates and 
they were entered in the Oollectorate in 
the Register of Revenue Free Estates, but 
all revenue free estates were not registered 
and that, therefore, it was not true that 
every proprietor of revenue free estate is 
hound to have his name registered. The 
jagir interest in the present case is a 
revenue free estate of the nature described 
in that case and as wa; observed by the 
learned Judges in that case the -disquali¬ 
fication in bringing suits for rent is one 
which attaches only to revenue free 
estates already entered in the General 
Register if the proprietor or manager or 
imortgagee fails to register his name. Here 
it has not. been shown that the jagir in¬ 
terest in suit was such as had already been 
entered in the General Register of the 
Collectorate. The point raises a question 
of fact and as it was not raised in the 
Court below, 1 think it is not open to 
the tenant-defendant to raise this ques¬ 
tion in second appeal. 

The result is that the decree of the 
learned District Judge is modified and a 
decree will be made in fa^ur oi t e 

plaintiffs for 7 annas 11 pies 13 brants 

share of the rent. The decree will be a 
rent decree under S. 148A as directed by 
the learned District Judge. The appel¬ 
lants are entitled to the costs of this 

appeal and to proportionate ^costa accor¬ 
ding to the amount decreed in both the 
Courts below. The order for damages at 
25 per cent, will stand. _ The cross-objec¬ 
tion is disallowed bub without costs. 

Decree modified. 

(•2) [1903] 35 Cal. 747. 
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Dawson Miller, G. J. and 
Jwala Prasad, J. 

Kedar Nath Goenka and others Plain¬ 
tiffs—Appellants. 

v. 

Amrit lAandal and others Defen¬ 
dants—Respondents. 

First Appeal No. 6 of 1922, Decided on 
6th April 1925, against the decision of 
the Sub. J., Bhagalpur, D/-30th May, 
1921. 


★ {a) Adverse possession — Occasion'll acts of 
trespass do not amount to adverse possession. 

No title by adverse possession cau be pre¬ 
sume! from a few acts of trespass committed 
from time to time. 

★ (5) Jalkar —Actual grant need not be proved 
If plaintiff has 'em long in possessim — Evidence 
of exercise of right must be clear. 

Tt is not absolutely essential to prove an 
exoress grant after a eensilerable lapse of time 
and the plaintiff* can establish their right by 
prxffofan uninterrupted user of -fishery prior 
to their dispossession. The evidence however, 
must be clear and unambiguous showing the 
p!ai itifL’ exorcise of the right of fishery over 
the particular spot in river particularly when 
the bad of the part of the river in question 
belonged to the owner of the adjoining village. 

42 Ca\ 439 (P. C.) Foil. 

H. I mam, Niamalullah , N. C. Sinha, 
S. N. Bose and N. C. Ghosh —for Appel¬ 
lants. 

S. A. Sami and S. N. Bai—tor Res¬ 
pondents. 

Dawson Miller, C. J. —The Appel¬ 
lants are the proprietors of Taluka Rasul- 
pur Bhatauni together with a fishery 
known as jalkar Kamri and Dab appur¬ 
tenant to the Taluka. The respondents 
are some of the proprietors of mauza 
Kapsia and certain of their tenants. 

The Plaintiff’s instituted the suit out of 
which this appeal arises in April 1920 
against the Respondents claiming a de¬ 
claration that the fishing rights in that 
part of the mver Ghaghri which flows 
through or adjacent to the Respondents’ 
mauza are included in jalkar Kamri and 
Dab and that the Defendants have no 
right to fish therein. They also claimed 
in the alternative a title by adverse pos¬ 
session. 

Mauza Kapsia is admittedly outside the 
Plaintiffs’ Taluka and the bed of the river 
Ghaghri where it flows past Kapsia form¬ 
ing its western and southern boundaries 
is recorded in the record-of-rights as 
belonging to the proprietors of that village 
up to its middle line, the other side being 
apparently the proprietary interest of the 
riparian owners on the opposite bank in 
mauzas Birbas and Paikant which lie to 
the westward. 

The initial difficulty in the way of the 
Appellants and which to my mind is fatal 
to their case is that the limits of their 
jalkar have nowhere been clearly defiend 
in their evidence. The eastern or 
south-eastern limit of their jalkar is 
claimed to be a place called Simaria ghat , 
but this ghat is not shown on the only 
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map produced by them and for aught that 
appears to the contrary it may be on a 
tributary or branch of the Ghaghri river 
and not on the main stream. It may be 
assumed that certain Phauris or branches 
of the Ghaghri river and possibly parts of 
the river itself further to the westward 
are included in the Appellants’ jalkar 
which derives its name from two large 
jheels named Kamri and Dab situate in 
villages to the west vard of Kapsia. It 
should be mentioned that the river Gha¬ 
ghri runs generally in a south-easterly 
direction but follows a winding course. It 
forms the western boundary of Kapsia and 
then taking a curve through the east to 
the north flows back again to the south¬ 
ward and eastward thus forming also the 
southern boundary and part also of the 
eastern boundary of that village. The 
southern part of Kapsia thus lies in a 
roughly formed horse shoe bounded by the 
river. The area included within the Ap¬ 
pellants' jalkar lias been defined in certain 
kahuliyats granted by fishermen tenants 
of the Apj>ellants by reference to the 
north, south, east and west boundaries. 

The east boundarv has been defined as 
^ ^ * 

up to the boundary limit of Kapsia " 
and the south boundary as mauza Kat- 
rnara from the boundary limit of Chautim 
to mauza Paikant near ghat Simaria ” and 
the north as mauZa Usraha to mauza 
Kapsia.” All the villages named including 
Paikant lie to the westward of Kapsia and 
the river where it forms the western boun¬ 
dary of Kapsia divides that village from 
Paikant which is adjacent to the west or 
south-west. There is also a branch of the 
river near the s juth-west corner of Kapsia 
which turns away suddenly to the west¬ 
ward leaving the main stream and passing 
through Paikant and from the evidence as 
to the locality of Simaria (jhat it is quite 
possible that this ghat lies on that branch 
at or near the place where it joins the 
main stream. If this is so, it would also 
fit in with the description of the southern 
limit of the jalkar which is from mauza 
Katmara to mauza Paikant near Simaria 
ghat which implies that Simaria ghat is 
in Paikant to the west or south-west of 
Kapsia. If this is so, it would seem that 
the river itself is excluded, for even if 
Simaria ghat he on the Ghaghri river and 
not on the branch mentioned it is on that 
hank of the river which lies in Paikant. 
Moreover if the eastern limit of the jalkar 
is up to the boundary limit of Kapsia this 
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is presumably the western boundary limit 
of Kapsia for it is not suggested that any 
of the j heels in Kapsia itself lie within the 
Plaintiffs 'jalkar. The Appellants could have 
produced authentic documents to show 
the boundaries of their jalkar but they 
failed to do so. Apart from the verbal 
evidence which is too vague to be of any 
value they rely solely on the kahuliyats 
to which I have referred. Neither the 
original grant nor their kabala by which 
they purchased from the previous proprie¬ 
tors nor the batwara khisra or batwara 
maps when the taluk was partitioned some 
years ago nor the village notes or other 
survey records relating to the jalkar 
have been produced and the kahuliyats 
are at the best ambiguous. They 
produced some of their own village 
papers but these do not show any rents 
from jalkar rights in mauza Kapsia. 

The verbal evidence of the exercise of 
jalkar rights in the disputed locality is 
also very unsatisfactory. The Appellants’ 
muharrir, their first witness, admittedly 
knows nothing about it. The next wit¬ 
ness Nabi Dhobi, said to he a ticcadar at 
one time cf the Appellants, does not say 
ditinitelv that he ever fished in the ‘dis- 
puted part of the river and he produced 
no paj>ers to prove that he had a lease. 
The next witness i3 equally vague and he 
produced no rent receipts although he said 
they existed. The next witness says 
Simaria gliat is to the south of Kapsia 10 
or 15 rasis (500 to 750 yards). If so, it is 
noton the Ghaghri river. The next wit¬ 
ness says the Appellants’ jalkars are to 
the west and north of Kapsia. Most of 
them say the Kapsia maliks do not fish 
in the river hut one of them admits they 
do. Most of them have no direct concern 
with the fishery. Even the Plaintiffs’ 
paticari cannot give the boundaries of the 
jalkar. lie 9aid they were in the batwara 
papers hut these were not produced. 

The learned Subordinate Judge con¬ 
sidered this evidence too vague and incon¬ 
clusive to act on and 1 see no reason aftei 
listening to the Appellants’ argument to 
take a different view. 

It is not shown that the Appellants 
were ever in exclusive possession of these 
disputed waters and their claim to title by 
adverse possession also fails. Even if 
their mustajirs committed a few acts of 
trespass from time to time no title by 
adverse possession can be presumed from 
such conduct. 
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It is unnecessary to consider the ques¬ 
tion of non-joinder of parties which was 
raised. It is at least clear that any de¬ 
claration the Appellants might be entitled 
to would not bind those who are not re¬ 
presented in the suit, but in the view taken 
on the main question this point is of se¬ 
condary importance. It may be added 
that the evidence adduced by the Defen¬ 
dants shows that the maliks of Kapsia 
through their lessees have exercised fish¬ 
ing rights on the disputed waters for a 
long time, some of the older witnesses 
speaking to the exercise of such rights for 
the last 23 to 25 years. In my opinion no 
reason has been shown why we should dis¬ 
turb the judgment of the trial Court and I 
would dismiss this appeal with costs. 

Jwala Prasau, J. —This is an appeal 
from a decision of the Subordinate Judge 
of Bhagalpur, dated the 30th May 1921, 
dismissing the Plaintiffs suit. The 
subject-matter of the litigation is a jalkar 
or right of fishery. The Plaintiffs have 
indicated the disputed jalkar in yellow 
colour on the survey map fil.d with the 
plaint, The jalkar is claimed in respect 
of that part of Nadi Ghaghri which flows 
between two villages Kapsia and Bir- 
bas, the bed of which belongs to the 
proprietors of those two villages as part 
of their permanently settled estates. 

The Plaintiffs are proprietors of a 
permanently settled Taluka called^ Rasul- 
pur Bhatauni bearing Tauzi IS os. 530 and 
5715 and adar sama Rs. 916. The 
Taluka includes several raauzas and the 
jalkar mahals of Kamri and Dab together 
with all Phauris and branches thereof. 
The Plaintiffs as proprietor* of the Taluka 
are in possession of the aforesaid jalkars 
Kamri and Dab including the branches 
thereof and their names stand registered 
in the Collectorate with respect to the 
afcresaid Taluka and the jalkar mahals ol 

Kamri and Dab. . . . , 

Briefly speaking the Plaintiffs case is 

that of’ the Pluturis and branches of 
jalkars Kamri and Dab there is a jalkar 
known as jalkar Nadi Ghaghri which 
passes through mauza Thuth im and other 
villages in the District of Monghyr and 
towards east passing by the boundary of 
mauza Kapsia Touzi No. 3052. Pargana 
C'shai, District Bhagalpur, extends up to 
Simaria ghat and the Plaintiffs have 
heen in possession thereof as proprietors 
of Taluka Easulpur Bhatauni from a long 
time. During the survey and settlement 


proceeding which began in 1902 and the 
record of whhh was finally published in 
December 1904, half the bed of river 
Ghaghri in the vicinity of mauza Kapsia, 
bearing Khisra No. 494, was measured 
within Kapsia village. In 1324 the jalkar 
of the said river Ghaghri was settled by 
the Plaintiffs wi>h the Defendants Nos. 1 
to 3, second party, but about the fishing 
season the first party Defendants, maliks 
of mauza Kapsia, set up Defendants 
second party as their settlement-holders ’ 
and caused a proceeding to be instituted 
in March 1917 in the Criminal Court 
under S. 145 of the Code of Criminal 
Procedure in respect of the jalkar in 
question. The proceedings ended with 
the decision, dated the 18th April 1917. 
in favour of the Defendants, proprietors of 
mauza Kapsia. A motion to the High 
Court on behalf of the Plaintiffs’ masta- 
jirs was rejected on the 24th of July 1917. 
As a result of the criminal proceedings 
the Plaintiffs were dispossessed of the jal¬ 
kar from the 18th April 1917, and the De 
fendants first party have been in posses¬ 
sion since then. After the decision of 
the case under S. 145 the Defendants 
third party, who were the lessees of the 
Plaintiffs, surrendered their lease and 
have gone over to the side of the Defend¬ 
ants first party, The Plaintiffs’ case as 
summed up in para. 6 of the plaint is that 
although they have nothing to do with 
the land situate in the bed of the river 
Ghaghri, bearing survey No. 494, yet . 
fhe jalkar of the said river Ghaghri is a 
branch of the Plaintiff’s jalkar Kamri and 
Dal) which was settled with them along 
with the Taluka Rasulpur Bhatauni and 
that they have all along been in posses¬ 
sion of the disputed jalkar before they 
were dispossessed as aforesaid in 1917, 
and that even if they do not possess any 
right or title to the said jalkar , yet owing 
to adverse possession for more than 12 
years before dispossession they have 
acquired absolute right to the said jalkar 
and the Defendants first and second parties 
had no right to oust them from the 
possession of the jalkar. The plaintiffs 
further say thai although the proceedings 
under S. 145 of the Code of Criminal Pro¬ 
cedure related only to half the jalkar of 
river Ghaghri, the bed of which vras 
measured within Kapsia iD Khisra No. 494, 
yet the Defendants first paroy being 
emboldened by the decision of the Criminal 
Court dispossessed the Piaintiffs of the 
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entire jalkar of river Ghaghri including 
Khisra No. 861 situate in mauza Birbas, 
Pargana Phirkia, District Monghyr, op¬ 
posite Kapsia. Upon these, allegations 
the Plaintiffs claim a declaration of their 
right to the jalkar in dispute and recovery 
of possession thereof with mesne profits 
from the date of institution of the suit till 

recovery of possession. 

The Defendants No's. 8, 9 and 12 to 14 
are the chief contesting Defendants. 

They filed a joint written statement 
denying the plaintiffs’ right, title and 
possession over the j a Hear in question and 
asserting that the jallcar Nadi Ghaghri 

* hearing survey Khisra No. 494 appertains 
to their mauza Kapsia and not to the 
Plaintiffs’ jallcar Kaxri and Dab, and that 
the Defer dants and not the Plaintiffs have 

* been in possession of the jallcar in question. 
They further state that the circuitous por¬ 
tion of the river Ghaghri towards the west 
of village Kapsia had entirely separated 
from Nadi Ghaghri in Asin 1*124 and 
from that the Nadi Ghaghir has left 
that course which has become Maro 
Ghaghri having no longer any connec¬ 
tion with the river Ghaghri except 
during rains, so that even if the Plaintiffs 
have any concern with the river Ghaghri, 
which the Defendants deny, still the 
Plaintiffs have no right to fish in Maro 
Ghaghri. They also impugn the suit 
as being bad on account of having left- 
out necessary parties and having im¬ 
pleaded some imaginary persons, such 
as Defendants Nos. 2 3 and 11. The 
Defendants Nos. 1, 3 to 7 and 10 have 
filed one written statement and Rmhi 
Mahto, Defendant second party, filed 
another written statement. They denied 
the Plaintiffs claim hut did not contest 
at the trial. 

Upon the pleadings the trial Court 
framed the following issues : — 

‘‘ 1. Has the suit been over-valued? ” 

“ 2. Have the Plaintiffs any cause of 
action against the Defendants?” 

3. Is the suit bad for non-joinder 
and mis-joinder of parties as alleged by 
Defendants? ” 

“ 4. Is the suit barred by limitation? ” 
5. Have the Plaintiffs any title in 
the disputed jallcar ?” 

" 6. Have the Plaintiffs acquired title 
to the jallcar in the dispute by adverse 
possession?” 

" 7. Is the PiaintiffV allegation of 
possession and dispossession true? ” 



recover 


Are the Plaintiffs entitled 
possession of the jallcar 


to 

in 


dispute? ” . 

“9. Are the Plaintiffs entitled ^ to 

mesne profits? ” If so, to what extent? 

“ 10. To what relief, if any, are the 


Plaintiffs entitled? ” 

Issue No. 1 does not arise not having 

been pressed in the Court below or in this 
Court. The remaining issues have been 
decided against the Plaintiffs, with the 
result that their suit has been dismissed. 
The Plaintiffs have come to this Court 
in appeal and impugn the decision of the 
Subordinate Judge on all the points 


decided against them. 

The contest however, principally 
centres round Issue No. 5 : Have the 
Plaintiffs any title in the disputed 
jallcar ?” and in fact the decision of the 
appeal rests entirely upon the decision oi 


this issue. 

The undisputed facts are that Taluk a 
Rasul pur Bhatauni formerly belonged to 
two brother? Maharaj Singh and Sheo 
Sahay Singh. They partitioned that 
Mahal among therasolves and subsequent¬ 
ly by transfer and arrangement among 
themselves Maharaj Singh become the 16 
annas proprietor of the ffaluka which 
included jallcar Kamri and Dab. The 
Plaintiffs purchased the said Taluka with 
the said jallcar from the heirs and repre¬ 
sentatives of Maharaj Singh and thus 
they are now the proprietors ot the said 
Taluka including jallcar Kamri and Dab 
and their names are recorded in respect 
thereof in the Collcctorate registers. The 
Plaintiffs are thus the proprietors of 
jallcar Kamri and Dab< The question is 
whether the disputed jalkar appertains to 
and is included in the Plaintiffs’ jallcar 
Kamri and Dab. It is undisputed and in 
fact the Plaintiffs admit in para. 6 of the 
plaint, that the land situate in the bed 
of the river Ghaghri opposite mauza 
Kapsia, tearing Khisra No. 494, belongs 
to the Defendants, proprietors of mauza 
Kapsia. It is conceded in the argument 
on behalf of the Plaintiff that there is 
no document showing the grant of the 
disputed jalkar to the Plaintiffs or their 
predece : scr-in-interest, or that the dis¬ 
puted jalkar is a part of the Plaintiffs 
jalkar Kamri and Dab included in their 
Taluka Rasulpur Bhatauni. No record 
of the settlement showing the disputed 
jalkar as having been settled with the 
predecessor in interest of the Plaintiffs 
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has been produced. 

The Plaintiffs have filed some papers 
relating to the partition of Taluka 
Rasulpur Bhatauni among the then 
proprietors thereof (Exbts. 7, 8, 9 and 10 
from 1838 to 1854). These papers do 
not carry the case further than that 
Taluka Rasulpur Rhatauni embraces two 
jheels or lakse called jalkar Kumri 
and Dab, 

Certain judgments and Bubo kart of the 
revenue authorities of 1869 and 1870 
(Exbte. 17, 18 and 11) filed by the 
Plaintiffs only show that the claim of 
the Government as owner of khas mahal 
as to the right of fishery in certain pools 
within the Government estate of Gowas 
and Moorassee wa3 disallowed in favour 
of the Zamindar of Rasulpur Bhatauni 
who claimed the right of fishery in those 
pools. These documents are of no 
assistance in the present case. There 
is therefore a total absence of any 
documentary evidence to prove that the 
Plaintiffs' jalkar Kamri and Dab included 
the fishery rights in the part of river 
Ghaghri adjoining village Kapsia, the 
bed of which belongs to the maliks of 
Kapsia as a part and parcel of their 
permanently settled estate In fact 
there is no definite evidence to show the 
extent of the Plaintiffs’ jalkar Kamri 
and Dab. 

The Plaintiffs, therefore, in support of 
their claim to the jalkar in the particular 
spot in dispute in the river Ghaghri, 
rely solely upon their having in the past 
exercised the right of fishery therein. 
It is now well settled that it is nob 
absolutely essential to prove an express 
grant after a considerable lapse of time 
and the Plaintiffs can establish their 
right by proof of an uninterrupted user 
of fishery prior to their dispossession ; 
vide Srinatli Roy v. Dinabandhu Sen (l). 
The evidence, however, must be clear 
and unambiguous, showing the Plaintiffs’ 
exercise of uhe right of fishery over the 
particular spot in river Ghaghri parti¬ 
cularly when the bed of the part of 
the r’ver in question belongs bo the maliks 
of Kapsia as part of that village. The 
recent survey has admittedly included 
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the bed of the river, half in village Kapsia 
and has allotted a Khisra number to it, 
namely, No. 494, an! half in village 
Birbas, Khisra No. 861. The bed of 
the river having been settled with the 
owners of villages Kapsia and Birbas, 
it has ceased to be the Government 
property or a public domain, and 
ordinarily th 3 owners of the bed of the 
river, namely, the Kapsia and Birbas 
maliks will have the right of fishery 
unless the Plaintiffs established that 
they have been using the waters of the 
river in question for tho purpose of 
catching the fish and have been exercising 
their right of fishery to the exclusion 
of the owners of the bed of the river. 
The Plaintiffs have tried to prove the 
exercise of bheii right of fishery in the 
disputed spot by means of certain lcabu- 
liyats in respect of jalkar rights executed 
by lease-holders. These kabuliyats do 

not ven much assist the Plaintiffs in 
establishing that their jalkar right ex¬ 
tended to the spot in question. The 
kabuliyats 3 (d) of 1871, 3 (c) of 1873, 

3 (b) of 1875, 3 (/) of 1880 and 4 of 
1903 do not give any description or 
boundary of the jalkar taken settlement 
of by the mnstajirs . They do not 
expressly mention jalkar in the Nadi 
situate in mauza Kapsia and have not 
been seriously relied upon by the 
Appellants in course of their arguments. 

The kabuliyats 3 (e) of 1875, # 3 ( a ) of 1870, 

3 (/j) of 1882, 3 (i) of 1888, 2 of 1902 and 

4 ( a ) of 1915 attempt to describe the 
jalkars leased out, but it is not possible 
from the description of the boundaries 
given therein to say for certain that the 
jalkar in dispute was included in the 
settlement. 

The Plaintiffs rely upon two notes 
(Exbts. 12 and 13) dated the 16th March 
1903 and 10th May 1903 respectively, 
made by the Assistant Settlement Officer 
and a list of jalkars (Exbt. 14) appertain¬ 
ing to the Plaintiffs’ Taluka Rasulpur 
Bhatauni. Witness No. 12 for the 
Plaintiff’s, Ram Chandra Prasad, who 
was appointed to look after the survey 
affairs of the Plaintiffs, has been exa¬ 
mined to prove that the aforesaid notes 
and the list were written and signed by 
Babu Kandhji Sahay, Assistant Settle¬ 
ment Officer. Babu Kandhji Sahay who 
made inquiries and prepared the notea 
and the list has not been examined. Tho 
witness says: “I had seen the village 
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notes of all the villages where jalkars 
are. I did not see the village note of 
Kapsia as it did not belong to tt>e Plain¬ 
tiffs. I saw the village notes of the vil¬ 
lages which were in Plaintiffs’ possession.” 
Further on he says: “I went with Babu 

Kandhji Sahay in his inquiry.I 

cannot say about which jalkar there was 
dispute before Kandhji Sahay. I do not 
remember in which village Kandhji Sahay 
had gone to hold inquiry.” The witness 
does not prove that tie disputed jalkar 
has been either the subject of inquiry by 
the Assistant Settlement Officer or the 
aforesaid notes and list related to the 
jalkar in question. Strictly speaking, 
these notes and list have not been pro¬ 
perly proved and are not admissible in 
evidence. It is not known on what 
basis and upon what evidence they were 
prepared. The Defendants were not 
parties to the dispute which led to the 
preparation of the notes and the list 
They were prepared at the instance ot 
the Plaintiffs and as pointed out by 
them. They have not been incorporated 
into the finally published record-of-righbs. 
Therefore they have no evidentiary value 
against the Defendants. 

Assuming that the list is admissible in 
evidence, from the description and the 
boundaries given therein as in the case ol 
those given in the kabuliyats one cannot 
with certainty say that the disputed 
jalkar between Kapsia and Birbas ap¬ 
pertains te the Plaintiffs’ jalkar called 
Kamri and Dab. The eastern boundary 
is said, to be Kapsia, and the nor¬ 
thern boundary Usraha. The southern 
boundary is said to extend from Kath- 
mara to Paikant near yhat Simaria. 
Ghat Simaria has nob been traced on the 
map, and the plaintiffs have failed to 
show whe^e this would he. Faikant is to 
the south-west of Kapsia, according to 
the evidence, at some distance. River 
Ghaghri surrounds village Kapsia on 
three sides, lb enters the village on the 
west and turns towards the south and 
then goes upwards towards north, and 
then turns towards the east. Follow¬ 
ing the course of the jalkar as described 
in the aforesaid documents it would seem 
that the disputed portion of the western 
side of Kapsia is excluded from the Plain¬ 
tiffs’ jalkar appertaining to the Taluka 
Rasulpur Bhatauni. The plaintiffs’ 
jalkais are called Kamri and Dab. Ac¬ 
cording to their witness No. 8 Kamri is 
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1 or 1 */i koses away from Dab. Kamri 
is in village Birbas, and Dab in village 
Usraha. P. W. No. 9, Plaintiffs’ patwari, 
says that Kamri is a village, and the 
river opposite it is called Kamri. Dab i3 
near Kathmara and is a big uadi, it is 
not a Kund. Although these witnesses 
contradict each other as to which of 
them is a uadi and which is a Kwid 
they agree that both Kamri and Dab are 
distinct jalkars. Witness No. 10 says, 

“Jalkars Kamri and Dab are branches of 
Ghaghri.” He says that the principal 
jalkar is nadi Ghaghri. All the jalkars 
are its off-shoots and they take water 
from Ghaghri. Thus Kamri and Dab are 
themselves branches of river Ghaghri. 
The portion of river nadi Ghaghri wnich 
passes between Kapsia and Birbas is 
geographically outside the limit of Kamri 
and Dab. The jalkars in Kamri anc 
Dab belong to the Plaintiffs as part of 
their Taluka Rasulpur Bhatauni. They 
have to show that their jalkar right in 
Kamri and Dab extended beyond its 
geographical limit to the portion of river 
Ghaghri in dispute. 

The Plaintiffs’ witnesses divide the 
jalkar into two parts Puchwari (western) 
and Purwari (eastern). The cisputed 
jalkar is said to he situate in the Pur¬ 
wari patti and Ex. 2 is the kabnliyat 
with respect thereto. Witness No. 2 says 
that the Purwari patti extends from 
Ghautham on the west to Itmadi, and 
the Purwari patti from Itmadi bo Kapsia. 
He wa3 the thiccadar of Purwari patti. 
This witne3s states in his evidence: 

There was no Phauri (branch) in village 
Kapsia which was, under my settlement.” 
His evidence will therefore exclude the 
disputed jalkar in Kapsia from the Plain¬ 
tiffs’ jalkars Kamri and Dab, as being its 
branch or Phauri. It is noteworthy that 

in the kabuliyat (Ex. 4-a) of 1915 
the Plaintiffs’ jalkar with the aforesaid- 
description and boundaries is said to bear 
survey Khisra No. 144, where as the 
Khisra number of tte disputed jalkar is 
494. Therefore the disputed jalkar has 
nothing to do with the jalkar described 
in the Plaintiffs’ kabuliyats or in the list 
prepared by the survey authorities (Ex. 
14) Again, the Plaintiffs have not filed 
the village note nor have they filed the 
finally published survey record to show 
that the jalkar in dispute has been re¬ 
corded in their names. The Court below 
has found that the village notes produced 
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by the Defendants show that they are 
entitled to get rents of village Kapsia. 
The Plaintiffs do not challenge this find¬ 
ing and in fact have not even printed 
the village notes produced by the Defen¬ 
dants, in order to show that the finding 
is incorrect. The Plaintiffs have not also 
printed their village papers to dispute 
the finding of the Court below that those 
papers do not show that rents were ever 
realised by them in respect of the jallcar 
in question. As a matter of fact, the 
Plaintiffs’ witness No. 10 admits that 
the village papers do not show that they 
relate to the jallcar in suit. 

The note of the Assistant Settlement 
Officer, dated the 16th March 1903 (Ex. 
12), shows that on behalf of Baijnath 
Goenka, father of Plaintiff No. 1, a map 
and kbisra of jallcar Kamri and Dab 
were filed before him showing the vil¬ 
lages to which their jallcars extended. 
On the basis of those papers he decided 
the dispute with regard to jallcar right in 
several villages. The cases in which the 
Khisra showed the names of the villages 
in dispute as appertaining to the jallcars 
Kamri and Dab, were decided in favour 
of Baijnath Goenka. The plaintiffs 
are, therefore, in possession of the afore¬ 
said documents. Their failure to pro¬ 
duce them in this case raises the pre¬ 
sumption against them that the disputed 
jallcar in Kapsia is not shown in the 
Kliisra as appertaining to the Plaintiffs’ 
jallcar Kamri and Dab. The Plaintiffs’ 
have also omitted to produce tho Bat- 
wara khisra of 1854 whereby the j allcars 
of Kamri and Dab were partitioned 
among the co-proprietors. The Khisra 
would have shown to whom the disputed 
jallcar , if at all it appertained to Kamri 
and Dab, was allotted. 

[The evidence on behalf of plffs. & 
defts. was then discussed in short and the 
Judgment then continued : — 1 

We have carefully perused the evidence 
and we are convinced that the learned 
Subordinate Judge has taken a right view 
of the evidence in the case. The learned 
Subordinate Judge has accepted the lcahu - 
liyats , the rent receipts and the village 
papers filed on behalf of the Defendants as 
showing their possession for a consider¬ 
able period over the jallcar in question. 
The Plaintiffs have not challenged the 
finding of the Subordinate Judge upon this 
point, inasmuch as they have not even 
printed the aforesaid papers proved on 
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behalf of the Defendants and have made 
no comment in this Court. The finding 
of the Subordinate Judge must, therefore, 
be accepted as correct. We must accept 
the conclusion to which the learned Sub¬ 
ordinate Judge has arrived, namely, the 
plaintiffs have failed to show that they 
are the owners of the jallcar in question 
as part of their jalkars Kamri and 
Dab, or that they ever exercised the 
right of fishery over the jallcar in ques¬ 
tion. 

Issues Nos. 2, 4, 6 and 7 must also be 
decided against the Plaintiffs. They have 
failed to show tha j they have ever been 
in possession of the disputed land or that 
they acquired any right of adverse posses¬ 
sion. 

Dealing with issue No. 8 the learned 
Subordinate Judge has held “ the jallcar 
in dispute has become Maro Ghaghri and 
both its ends have been closed ani the 
Ghaghri water joins the Maro Ghaghri 
during floods and rains and it has changed 
its course.” The finding is in accordance 
with the evidence in the case. The Plain¬ 
tiffs’ witnesses have admitted that the 
river has changed its course and that the 
disputed portion is disconnected now. 
Both its ends remain closed for a con¬ 
siderable part of the year and is connected 
with it only for four months in the year, 
that is, during the flood season. Upon 
this finding the learned Subordinate Judge 
has held that the old dry course of the 
river must be taken to have become the 
private property of the Defendants, the 
owners of the bed of the river. In sup¬ 
port of his view the learned Subordinate 
Judge has referred to the case of Raja 
Sasi Kanta Acharjee Bahadur v. Run] a 
Mohan Moitra (2). Against this view the 
learned Counsel on behalf of the Plaintiffs 
has cited the case of Alimadi Begum 
Tarahiath Ghosh (3). The point does 

not call for any decision in view of^the 
Plaintiffs having lost upon issue No. 5 as 
to their title or possession over the dis¬ 
puted ja/kar. The same remark applies 
to issue No. 3 under which the learned 
Subordinate Judge has held that the 
Plaintiffs have not made the maliks of 
Birbas or all the 16 annas maliks of vil¬ 
lage Kapsia parties to the suit, although 
the Defendants took this objection at the 
ea rliest stage. The Defendants claim 

(2) [191'i] 22 C.W.N. 63—41 I.C. 425~ 

(3) [19L3] 17 C.W.X. 1173=21 I.C. 233=18 C. 

L.J. 399. 
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only half the bed of the disputed jalkar 
which lies in their village Kapsia, Khisra 
No. 494. They do not claim the western 
half which lies in village Birbas, being 
Khisra No. 861. Plaintiffs say that on 
account of the decision in the case under 
S. 145 of the Code of Criminal Procedure, 
the Defendants dispossessed them of the 
entire 16 annas jalkar. The Birbas inaliks 
being not parties to the suit are not bound 
by the decision in the present case, nor 
are the maliks of Kapsia who have not 
been impleaded as Defendants in the pie- 
sent case. Upon this view the learned 
Subordinate Judge holds that the Plaint¬ 
iffs’ suit is bad for mis-joinder and non¬ 
joinder of parties. Under O. 1, B. 9, C. 
P. C., the suit could not be defeated on 
account of defect of parties. The issue, 
however, does not deserve any serious 

consideration. 

The result is that agreeing with the 
view taken by the learned Subordinate 
Judge, we dismiss the appeal with 

costs. 

Appeil dismissed. 
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Das and Ross, JJ. 

Mahabir Prasad and others Plain 
tiffs—Appellants. 

v. 

Basndeo Narayan — Defendant — Res¬ 
pondent. 

Second \ppeal No. 661 of 1922, Decided 
on 25th May 1925, against a decision of 
the Sub. J., Gaya, D - 5th June, 1922. 

Co-operative Societies Act (2 of 1012), S. 43 (2) 
(/I —lleqistrar can pass award against sons of 
deceased mem er a s- representing his estate, hut not 
personally. 

The Co-oparative Society has complete pjwer 
to refer any matter in dispute between them and 
the estate of a deceased member to the arbitra¬ 
tion of the Registrar. But there is no power in 
the Registrar of Co-operative Societies to compel 
strangers to appear before him unless they are 
sued as representing the estate of a deceased 
member. So, if the Registrar passes an award 
against the sons of a deceased member personally, 
the Civil Court has complete jurisdiction to set 
aside the award. [P 575 C 2 ; P 576 C 1] 

Shiveshuxir Dayal —for Appellants. 

S. P. Varvia and Dr, oaki Prasad Si aha 
for Respondent. ; 

Das, J.—Munshi Nath Sahay was a 
member of the Kamalpur Barawan Co- 
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operative Society and, as such, he borrow¬ 
ed certain money from the Society on 
which he was liable to the Society. He 
died on the 30th of Poos 1323 Is. The 
Society having a claim against Munshi 
Nath Sahay took proceedings under the 
Co-operative Societies Act, and the mat¬ 
ter was referred to the arbitration of the 
Registrar of the Society. The Registrar 
made an award against the present plain¬ 
tiffs, who are the sons of Munshi Nath 
Sahay. The plaintiffs now bring the suit 
out of which this appeal arises for a 
determination of the question whether the 
Co-operative Society is entitled to a per¬ 
sonal decree against them. The Courts 
below have differed in opinion, the lower 
appellate Court holding that the Society 
is entitled to such a decree. 

The Act gives power to the Local 
Government to frame rules providing, 
inter alia , that 

“Any dispute touching the business of 
a Society between members or past 
members of the Society or persons claim¬ 
ing through a member or past member or 
between a member or past member or 
persons so claming and the commitee or 
any officer, shall be referred to the Regis¬ 
trar for decision or, if he so directs, to 
arbitration, and prescribe the mode of 
appointing an arbitrator or arbitrators and 
the procedure to he followed in proceedings, 
before the Registrar or such arbitrator or 
arbitrators and the enforcement of the- 
decisions of the Registrar of the awards of 
arbitrators.” 

See S. 43, suh-seition 2 (/) of the Co¬ 
operative Societies Act. At first sight it 
would seem unlikely that power should be 
given to the arbitrator to decide disputes 
between the Society and strangers to the 
Society. There is no doubt that the Co¬ 
operative Society has complete power to 
refer any matter in dispute between them 
and the estate of a deceased member to 
the arbitration of the Registrar. But 
there is no power in the Registrar of Co¬ 
operative Societies to compel strangers to 
appear before him unless they, are sued as 
repre-enting the estate of a deceased 
member. The award of the Registrar is 
in form an award against the present 
plaintiffs personally, but in substance it is 
an award against them a 3 representing 
the estate of their deceased father. This 
is conceded by the learned Counsel appear¬ 
ing on behalf of the Society. Now if that 
be so, clearly there, is. nothing to object iu 


Mahabir v. Basodeo (Das, J,) 


576 Patna 


Babu Ram v. Gudar (Aclami, J.) 1925 


fche award and the Civil Court has no 
jurisdiction to interfere with the decision 
of an independent tribunal. 

But the decision of the learned Judge 
in the Court below assumes that the award 
was against the present plaintiffs personal¬ 
ly. If that be the construction of the 
award, then clearly the arbitrator acted 
,in excess of his authority and the Civil 
Court has complete jurisdiction to set 
'aside the award. It is now agreed between 
the parties that whatever the Registrar 
may have done, the award will be treated 
as an award against the present plaintiffs 
as representing the estate of Munshi Nath 
Sahay and that it will be enforceable as 
against the estate of Munshi Nath Sahay 
in the hands of the present plaintiffs. 

By consent of parties, therefore, the 
decree passed by the Ceurt below is thu3 
modified, There will be no order for costs. 

Ross, J. —I agree. 

Decree modified 
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Ad ami and Kcjlwant Sahay, JJ. 

Babu Bam Chander Ternary — Peti¬ 
tioner. 

v. 

Gudar Potedar and others — Opposite 
Party. 

Civil Rev. No. 45 of 1925, Decided on 
21st May 1925, from an order of the Sub- 
J, of Purnea, D/- 16th January 1925. 

Civil P. C., O. 20, R. 11— Profits arising out cf 
mortgaged property—Commissioner can investigate 
but h>e cannot enquire as to possession. 

Court cannot delegate all its judicial powers 
to the Com nissioner. In a suit relating to 
mortgage, the most that the Commissioner can 
do would be to investigate and report on the 
profits arisiug from the mortgaged lands during 
the years in suit, but he cannot be asked to 
take evidence as to the possession of anv party 
or the extent of that possession. [P 57G C 2] 

Janak Kishore —for Petitioner. 

B. N. Hitter and K. B. Moitra —for Op- 
l>osite Party. 

Adami, J. —The petitioner instituted 
a suit against the opposite party on the 
basis of a mortgage bond dated the 21st 
August 1917. The reply of the defence 
to the plaint was that the petitioner had 
been in possession of a. portion of the 


mortgaged property and had satisfied the 
mortgage debt out of the usufruct of the 
property. The opposite party defendants 
asked that a Commissioner should be ap¬ 
pointed. It is not clear for what purpose 
the Commissioner was to be appointed, 
for the writ of commission is not on the 
record. 

The learned Subordinate Judge ordered 
a commission to issue and appointed a 
Commissioner. Thereafter the present 
petitioner objected to the issue of the 
commission before the Subordinate Judge 
who succeeded the Subordinate Judge who 
had directed the commission to issue. The 
Subordinate Judge rejected the petition of 
the petitioner and held that the Com¬ 
missioner should proceed to carry out the 
commission. 

Before us it is objected that the ques¬ 
tions to be decided were whether the 
bond was a usufructuary mortgage bond 
and whether the petitioner had in fact 
been in possession of the property, and it 
would seem that the work the Commis¬ 
sioner was to do was to inquire as to the 
possession of the petitioner. As I have 
said before, we have not the writ before 
us and we do not know what in¬ 
structions were issued to the Commis¬ 
sioner but Mr. Janak Kishore agrees that 
if the Commissioner merely inquires into 
the amount of the profits from the inert- 
gaged lands there will no objection to the 
Commissioner proceeding, otherwise the 
Commissioner would not be empowered to 
take evidence as to the plaintiff’s posses¬ 
sion or the extent of that possession. 

It is clear that the lower Court could 
not delegate all its judicial powers to the 
Commissioner and that the most that the 
Commissioner could do would be to in¬ 
vestigate and report on the profits arising 
from the mortgaged lands during the 
years in suit. 

With a direction, therefore, that the 
Commissionors’s inquiry should he con¬ 
fined to this investigation as to the 
profits from the lands, the order of the 
lower Court will be upheld and the 
Commissioner will be directed to continue 
his investigation in the direction which I 
have seated. 

There will be no order for costs. 

Kulwant Sahay J. —I agree. 

Order varied. 
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Jwala Prasad, J. 

Sital Prasad Singh and others— Appel- 

lanfes. 

v, 

Jagdeo Singh —Respondent. 

Decided on 18th December, 1924. 

if {a) Civil P. C. Ss 47 and 141— Question under 
Civil P. C.. S. 144 is also one 'under S. 47— Court 
Fees Act (1882\ 8. 35 and Local Govcrnme t of B 
0. Notification No. 2576 L. A. 25 of 1921. 

Determination of a question arising under S’ 

144 will naturally relate io the execution* dis¬ 
charge or satisfaction of the decree either of the 
First Court or of the Appellate Court. If the 
First Court’s decree has been discharged by the 
Appellate Crurt. the question arising under S. 

144 will naturally be a question as to the dis¬ 
charge of the decree coming under S. 47 of the 
Civil P. C. C? 580 C 2 

In an appeal under S. 47, rf the Civil Th C. 

** A” was declared (reversing the lower Court’s 
order) entitled to a certain share i o the sale 
proceeds realised bv the decree-holder, which 
were lying in Court. Subsequently the iower 
Court allowed also the claim of * A for interest 
and damages Iron the date on which the <lecrce- 
holder removed from the Court, the entire sale- 
proceeds realised by him. 

Held: that the order came under S. 47. that 
therefore the 13. and 0. Government Notificatu n 
Ko.2576 LA-55 . f 1921 directing under ?. 35 of the 
Court Fees Act that the fee chargeable on 
appeals from orders under Civil P. ( . 4 i , shall 

be limitted to the amounts chargeable under 
Sch. 2 Art. 11 of the Court Fees Act applied and 
therefore that an appeal from the C ourts order 
in the present instance need not be stamped 
ad valore u but that a stamp of Rs. 4 was 
enough. 

liai Gur Sayan Prasad Uaghunandan 
Prasad arid Anand Prasad for—Appell¬ 
ants. 

Government. Pleader —for Respondent. 

Judgment. — This is a reference by the 
Taxing Ollicer about the court fee to be 
paid upon the memorandum ot 
appeal. The facts appear to lie as 
follows. 

The appellants obtained 
decree against Gopi Nath 
Narayan, the Mahanth cf 
and others. Bodh Narayan was a prior 
mortgagee, and the Mahanth was trade a 
defendant as a subsequent purchaser. In 
execution of that decree some of the mort¬ 
gaged properties were sold for Rs. 71,198 - 
on 21st October 1918. Bodh Narayan also 
obtained a decree on his prior bonds 
making Harhans Narayan a defendant, 
lie claimed Rs. 30,907-7-7 out of the sum 
realised by the auction sale ic the decree 
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Singh, Bodh 
Bodh Gaya 


of Hurbans Narayan. This was disallowed 
by the Subordinate Judge. Bodh Narayan 
then came up to this court in appeal. 
That appeal was treated as one under S 
47 of the Cede of Civil Procedure. The 
order of the Subordinate Judge was 
set aside by this Court and Bodh 
Narayan was declared entitled to receive 
Rs, 36,907-7-7 out of' the sale 
proceeds. Against the order of this Court 
there is an appeal pending before the 
Privy Council During the pendency of 
the appeal in this Court the decree-holder 
Harhans Narayan had withdrawn the en¬ 
tire sale proceeds of Rs. 71,198 on furnish¬ 
ing security. ’ Bodh Narayan is dead, and 
hi 3 representative liar Ballabh Narayan 
Singh assigned the decree to Jagdeo Singh 
and re applied to the Subordinate Judge 
for an order that Sital Prasad, representa¬ 
tive in interest of Harhans Narayan, who 
is dead, should deposit Rs. 36,907-7-7 in 
Court as ordered by the High Court. Sital 
Prasad opposed this petition and the 
matter came to this Court again. Upon 
the final order passed by this Court Sital 
Prasad deposited Rs. 36,907-7-7 in the 
Court on the 6th February 1922. Jagdeo 
Singh applicant claimed besides the lfore- 

said amount deposited by the decree-holder 

interest and damages from 4th April 1919 
the date on which the sum had been taken 
out of the Court by Harhans Narayan and 
others. His claim has been allowed by the 
Court below and the respondent has been 
asked to deposit Rs. 1 1 736 as interest. 
Against the order of the Subordinate 
.Judge, Sital Prasad and others have i re¬ 
ferred an appeal to this Court, with a 
Court-fee of Rs. 4/-only. The Stamp 

Reporter reported that ad valorem court-fee 
should have been paid upon the aforesaid 
amount of Ru 11,736/. This view has 
been accepted by the Taxing Officer. The 
appellant claims that he is liable to pay 
only the court fee already affixed by him 
on the memorandum of appeal. On account 
of this difference the master has come to 
me as a Taxing Judge. 

The point appears to he somewhat 
difficult, and the views of the High Courts 
have been divergent thereupon. The 
relevant Sections in the Code of Civil 
Procedure upon this point are Ss. 47 and 
144. S. 144 corresponds with S 583 cf 
the Civil Procedure Code of 18H2. IT at 
Section ran as follows: 

When a party entitled to any benefit 
(ty way of restitution or otherwise) under 
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a decree passed in an appeal under this 
Chapter desires to obtain execution of 
the same, he shall apply to the Court 
which passed the decree against which 
the appeal was preferred : and such 
Court shall proceed to execute the decree 
passed in appeal, according to the rules 
hereinbefore prescribed for the execution 
of decrees in suits.’’ 

Section 844 of the old Code ran as 
follows :—“ The following questions shall 
he determined by order of the Court exe¬ 
cuting a decree and not by separate suit 
(namely) :— 

“ (a) Questions regarding the amount of 
any mesne i)rofits as to which the decree 
directed enquiry ; 

(b) Questions regarding the amount of 
any mesne profits,or interest which the 
decree has made payable in respect of 
the subject-matter of a suit, between the 
date of its institution and the execution 
of decree or the expiration of three yexrs 
from the date of decree” : 

(c) any other questions arising 
between the parties to the suit in 
which the decree was passed or their re¬ 
presentatives, and relating to the 
execution, discharge or satisfaction of the 
decree or to the stay or execution thereof. 

Section 583 which under the old Code 
occurred in Chapter XLI relating to 
appeals has now been replaced by Section 
144 of the Code of Civil Procelure under 
Part XI, headed ‘ Miscellaneous”. That 

section runs as follows : 

“ (1) Where and in so far as a decree is 

varied or reversed, the Court ot first ins¬ 
tance shall, on the application of any 
party entitled to any benefit by way of 
restitution, or otlerwise, cause such res- 
fcitution to be made as will so far as may 
he, place the parties in the position which 
they would have occupied but for such 
decree or such part thereof as has been 
varied or reversed : and for this purpose, 
the Court may make any orders, including 
orders for the refund of costs and for the 
payment of interest, damages compensa¬ 
tion and mesne profits which are properly 
consequential on such variation or rever¬ 
sal.” 

S. 47, clause (1) which corresponds to 
S. 244, clause (c) of the old Code of 
Civil Procedure runs as follows : 

“(l) All questions arising between the 
parties to the suit in which the decree 
was passed, or their representatives, and 
relatirg to the execution, discharge or 


satisfaction of the decree, shall be deter¬ 
mined by the Court executing the decree 
and not by a separate suit.” 

(2) The Court may, subject to any 
objection as to limitation or jurisdiction, 
treat a proceeding under this Section as a 
suit or a suit as a proceeding and may, 
if necessary, order payment of any addi¬ 
tional Court fees.” 

(3) Where a question arises as to 
whether any person is or is not represen¬ 
tative of a party, such questions shall for 
the purposes of this Section, ; be determined 
by the Court.” 

Clauses (a) and (b) of S. 244 do not 
now find place in S. 47. 

S. 35 of the Court Fees Act empowers 
the Government to reduce or remit the 
fees mentioned in the first and second 
Schedules of the Act. Under this Sec¬ 
tion the Governor General in Council 
issued Notification No. 4650 dated the 
10th September 1889. Clause f6) of that 
Notification directed that the fees charge¬ 
able on appeals from orders under S. 244 
of the Code of Civil Procedure (Act XIV 
of 1882), shall be limited to the amounts 
chargeable under Article 2 of the second 
Schedule. 

By Notification No. 4344 S. R., dated 
the 6th October 1893, this was amended 
by direction that the fee chargeable on 
appeals from orders under clause (c) of 
S. 244 shall be the amounts chargeable 
under Article 2 of the Second Schedule 
to the Court Fees Act, 1817. 

The present Section 35 (Act XIV of 
1882), of the Court Fees Act empowers 
the Local Government to reduce or remit 
the fees mentioned in the First and Se¬ 
cond Schedules of the Court Fees Act. 
Under this power the Local Government 
issued Notification No. 2576 LA-25, dated 
the 5th December 1921, directing that- 
the fee chargeable on appeals from orders 
under S. 47 of the Code of Civil Procedure 
(Act V of 1908), shall be limited to the 
amounts chargeable under Article 11 of 
the Second Schedule. Article 11 of the 
Second Schedule provides that on a 
memorandum of appeal, when the appeal 
is nob from a decree or an order having 
the force of a decree and is presented to 
a High Court, the Court fee chargeable 
is Rs. 4. 

S 2 of the Code of Civil Procedure (Act 
XIV of 1882), defined “decree” to include 
an order determining any question men¬ 
tioned or referred to in S. 244 of that 
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Code. Similarly, S. 2 of the present Code 
of Civil Procedure (Act V of 1908), defines 
“decree” as including orders determining 
any question within S. 47 of the Code. 
Prior to the present Code of Civil Proce¬ 
dure the relief by way o' restitution was 
to be given by execution of the appellate 
decree under S. 583 of the old Code. Now 
under the present Code the relief by way 
. of restitution is to be given by an applica¬ 
tion in the Court of first instance under 
S. 144 of the Code. Orders under S. 583 
relating to restitution under the old Code 
of 18S2 used to be appealable as if they 
were orders pas c ed under S. 244 oi the 
Code of Civil Procedure. Therefore there 
was no necessity of making orders under 
S. 583 as being included in the definition 
of “decree”. The present arrangement of 
the Code has taken out S. 5b3 of the old 
Code from the Chapter relating to. appeals 
and has made a distinct provision in 
S. 144 under the heading Miscellaneous . 
In order to remove any doubt as to 
whether orders under S. 144 would 
be appeal aide or not, such orders 
have been included in the definition 
of “decree” along with S. 47 of the Code. 

In the case of Gangidhar Mar war i v. 
Lachman Singh (1). Brett and Shar.uddin, 
JJ. held that an application for mesne^ 
profits made not by the plaintiffs hut hv 
the defendants against whom the suit had 
been dismissed, by way of restitution under 
8. 583 Civil Procedure Code, comes under 
S. 244 (c) of the Code, and that such ap¬ 
plication would he chargeable with Court 
fees under Article 11, Schedule II of the 
Act and not ad v dorem. 

In the unreported case of Bobu Shyam- 
nandan Kishore Sinyh v. Rai Radha Kri¬ 
shna (2), (Sharfuddin and Chapman, JJ.) 
this view was upheld and it was held 
that an order passed under S. 144 of the 
Code of Civil Procedure came under the 
Notification, inasmuch as such order 
under S. 144 of the present Code amounts 
to an order under S. 244 (c) of the old 
Code. They further held that the reference 
in the Notification to 8. 244 (c) of the 
old Code must relate to 8. i44 by virtue 
of S. 8 of the General Clauses Act. This 
was the view taken under the present 
Code of Civil Procedure. 

(1) [1910] 11 C. L. J. 541 —<j I. C. 1*25. 

(2) M. A. No. 3'0cf 1913, decided on _0lli 
D;':tmb :r 1915. 
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The matter was fully dealt with by 
Chatterjea, J. in the case of Mad an 
Mohan Dey v Nogendra Nath Day (3). 
The learned Judge referring to the Noti¬ 
fication referred to above puts the ques¬ 
tion to himself as to whether an order 
under S. 144 is an order which decides a 
question falling under S. 47 (l) of the 
present Code, and he replies that under 
S. 583 of the old Code an application for 
restitutioo was treated as an application 
for execution of the appellate decree, and 
it was expressly provided that the Court 
shall proceed to execute tho decree passed 
on appeal according to the rules for exe¬ 
cution of decrees in suits. It was ac¬ 
cordingly held that an order under 8 . 583 
fell within the provisions of S. 244 (c). 
and therefore clause (G) of the Notifi¬ 
cation applied. Continuing the learned 
Judge observes: 

“It is true 8. 141 of the present Code 
omits the provision that the Court is to 
proceed according to the rules prescribed 
for the execution of decrees in suits, but 
it expressly lays down that no suit shall 
he instituted for the purpose of claiming 
any restitution which can be obtained by 
application under the Section. The Court 
in making restitution has to execute the 
decree of reversal (whiuh necessarily 
carries with it the right to restitution 
even though the decree may be silent as 
to such restitution) in order to give effect 
to the reversal of tiie decree. That being 
so, a a order under S. 14 4 comes under 
S. 47 (1) and clause G of the Notification 
applies to such an order.” 

On the 26th March 1517 the matter 
was agitated in this Court upon the re¬ 
port of the Stamp Reporter and ultimate¬ 
ly came up for the decision of the Taxing 
Judge (Roe, J.). The learned Judge ex¬ 
pressed the view taken in the case of 
Madan Mohan Dey v. Nogendra Nath Dry 
(3) and directed that the Court fee of Ru 
2 as was payable under the old Court 
Fees Act was sufficient (vide the unre¬ 
ported case of Sheikh Kaminiddin 
Maud d v. Raja Thakur Barham (4). 

The Allahabad High Court has taken 
a contrary view : vide Jag dip Naram 
S/ngh v. M diant Keshogir and another. (5) 
That was an authority under the old 
Code. 

(3) [iOH] 21 C. W. N. 544 - ,9 1. C. 040. 

H) M. A. No. 142 of 1917. 

(5) [pjOll A. \Y. N. 139. 
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Under the present Code and under the 
Notification of the Government of the 
United Provinces, Daniels, J. took the 
same view in the case of Baijnath Das v. 
Balmukand (6) and the reason given by 
him is as follows: — 

‘‘An application under S. 144 is no 
doubt one which carries out the intention 
of the appellate Court’s decree, hut it 
does not directly execute that decree. 
"What it does is to undo an execution 
wrongly granted by the Court below. In 
this case the High Court’s decree was 
declaratory and could only have been 
executed in respect of costs. The ap¬ 
pellant must, therefore, stamp his appeal 
od volorcm*' 

The learned Judge felt the inequity of 
levying ad valorem fee upon a miscellane¬ 
ous application of this kind, and he 
observed as follows:— 

“It is unlikely that the omission of 
orders under S 144 from the Notification 
referred to above was due to deliberate 
intention. The exemption of appeals 
unrer 8. 47 from an ad valorem fee dates 
back to a time when the Code of 1882 was 
in force. Under that Code, S. 583, an appli¬ 
cation by way of restitution was treated 
as a proceeding in execution and there was 
no need for separate notification under 
the section corresponding to the present 
8. 144. It is probable that if the matter 
is brought to the notice of Government, 
Government will not consider it desirable 
to impose an ad valorem fee on a party who 
is merely asking the Court to sq) right a 
wrong unintentionally done by the Court 
itself. I direct that a copy of this judg¬ 
ment he forwarded to Government with 
the suggestion that the provisions of 
paragraph (4) of the Notification should he 
extended to appeals from orders under 
8. 144.” 

The Notification of the Government of 
the United Provinces referred to by 
Daniels, J., exactly corresponds with the 
Notification of the Government of Bihar 
and Orissa already referred to, which 
makes fee payable on appeals from orders 
under 8. 47 of the present Code of Civil 
Procedure of 1908, one under Article 11 of 
Schedule II. I am inclined to think that 
the Notification did not consider it neces¬ 
sary to include orders under 8. 144. 
Where is 8. 583 of the old Code of 1B82 

(6) 1925 All. 137=47 All. 98=^2 A.L J. 891 = 

5 L. R. A. Civ. 713. 


has been removed from the category of 
the Chapter headed “ Appeals ” which 
gave relief by way of restitution to a 
party when the decree under which injury 
has been done to him has been set aside 
by the appellate Court by executing the 
decree of the appellate Court, the present 
8. 144 gives the same relief and prescribes 
the same/owm, namely, the Court which 
passes the decree from which the relief is 
sought. Determination of a question 
arising under S. 144 will naturally relate 
co the execution, discharge or satisfaction 
of the decree either of the First Court or 
of the appellate Court. If the First Court’s' 
decree has been discharged by the appel¬ 
late Court, she question arising under 
8. 144 will naturally be a question as to 
the discharge of the decree coming under 
S. 47 of the Code of Civil Procedure. This 1 
view has been accepted by the Calcutta 
High Court under the present Code and 
the view is in consonan3e with reason, 
equity and justice so much so that even 
the learned Judge of the Allahabad High 
Court, Daniels, J. felt that if the inter¬ 
pretation was correct it requires to be set 
right by Legislature. This province used 
to be governed formerly by the rules and 
practice obtaining in the Calcutta High 
Court, and the practice has been followed 
by this Court ever since iri the matter 
with which we are at present concerned. 
The Taxing Judge (Ro9, J) in 1917 gave 
effect to the Calcutta view and held that 
the foe chargeable was one under Article 
J1 of Schedule II of the Court-Fees Act. 

I as a Taxing Judge am not prepared to 
go against the view of m\ predecessor in 
office. Whatever trouble there might 
have arisen in the interpretation due to 
S. 144 not being expressly included in the 
Government Notification, it is, 1 think, 
amply obviated by the reason given by 
me above. 

In a matter of this kind the decision of 
a Taxing Judge such as that of Roe, J., 
should h9 the rule of the Court and it 
should not he disturbed by his successor 
in office. 

I, therefore, hold thaj the Court-fee 
paid is sufficient. 
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Dawson-Midler, C. J. and Macpher- 

SON, J. 

Iii the matter of Rajendra Na ray an 
Bhanja Deo of KaniJca —Assegsee. 

Miscellaneous -Judicial Case No. 30 of 
1925, Decided on 8th June 1925. 

if Income Tax Act (1922), S. 29— Notice- after 
fourteen months is not necessarily too kite — Form 
jrrcscribrd for notice does not fix limitation 
Notice must be issued within reasonable time. 

No period within which a notice de-nanding 
income-tax is to be issued is prescribed in tlie 
Act and therefore vriina facie a notice issued 
about 14 months after the expiration of the year 
of assessment would not necessarily be too 
late. (P 5S2 C 1] 

It was not intended by prescribing a form of 
notice to create a-limitation period within which 
such notice must be given. Although no time 
is prescribed for issuing the notice it may be 
said that such a notice must be issued within 
a reasonable time. What would be a reason¬ 
able time might vary according to circum¬ 
stances. [P 582 C 1 21 

K. P. Jayaswal and S. St ran —for 

the Assessee. 

Sultan Ahmed, Government Advocate — 

for the Crown. 


Dawson-Miller, C. J. —The only 
question in this case is whether the as- 
sesgee can escape payment of income- 
tax and super-tax assessed at Rs. 3,898 
for the financial year 1922-23 on the 
ground that the demand noti-je issued to 
him claiming payment of the tax was 
not issued during the financial year 
for whioh the tax was payable. What 
ha opened was that for the previous year 
(1921-1922) he had been assessed for in¬ 
come-tax and super-tax to a sum of over 
R. 18,000. That was under the Act of 
1918 Under the provisions then in 
force the assessment was in all cases a 
provisional one based on the previous 
year’s income but liable to adjustment 
whet the actual income for the year in 
question came to he known. It so hap¬ 
pened that the income for the year 1921- 
1922 had been provisionally assessed at a 
sum very much larger than the actual 
income turned out. In fact the actual 
income for 1921-1922 produced a tax and 
super tax amounting together to only 
Rs. 3,898. There wa3 there-fore 
a bilance due to the assessee on 
adjustment of over Rs. 14,000. That 

balance was ascertained after taking into 
consideration the return made by the 


assessee cf his actual income for the year 
1921-1922. The return was made for the 
purpose of ascertaining the income for the 
next succeeding year, that is to say, the 
year which began in April 1922. That 
year came under the new Act of 1922 by 
which the provisional adjustments were 
abandoned and a different method of 
adjustment was adopted, namely, the in¬ 
come for any financial year was based 
onc 9 and for all upon the actual income 
of the previous year. Accordingly on the 
1st November 1922 the assessee whose 
return was accepted was served with a 
notice intimating that in respect of the 
income of the previous year he was entitl¬ 
ed to a refund of Rs. 14,277. That sum 
was the surplus which he had paid for 
the previous year over and above that 
which as it turned out, he was liable to 
pay upon the actual income earned. 
When that notico was issued it was 
perfectly clear from the form of it that 
the income for the year 1922-1923 which 
was based upon exactly the same assess¬ 
ment would also be taxed and super-taxed 
to the extent of Rs. 3,898, hut for some 
reason or ether no actual demand for 
payment of that sum for 1922-1923 was 
made at that time. This appears to 
have been discovered sometime before 
January 1924 and on the 26th of that 
month the Income-tax Officer, finding 
that no income-tax had been paid by the 
assessee in respect of the year 1922-1923, 
treated the case a? one under S. 34 of the 
Income Tax Act 1922, which provides for 
cases where no assessment has been 
made or where certain items of income 
have not been taken into account in 
making the previous assessment. The 
section provides in effect that in such a 
case where income has escaped assess¬ 
ment or has been assessed at too low a 
rate for any year the Income-tax Officer 
may, at any time within one year of the 
end of that year, serve on the person 
liable to pay tax a notice containing the 
requirement which may be included in a 
notice under sub-Sec. (2) of S. 22 and 
may proceed to assess or re-assess such 
income. If that were the real state of 
affairs and no assessment had in fact 
been made for the year 1922 1923 then 
no doubt S. 34 would apply and the 
notice which was issued under that sec¬ 
tion, on the 26th January 1924, would he 
a notice issued within the time prescrib¬ 
ed for that purpose under that section. 
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Here again it was obvious to the assesses 


that he had been assessed for a tax to the 
amount of Rs. 3,898 for the year in ques¬ 
tion, so that although no demand in the 
prescribed form for the income-tax for 
that year was served, there was in fact 
an intimation to the assessee on two oc¬ 
casions, namely, on the 1st November 
1922 and the 26th January 1921 o( what 
the amount of the income-tax payable by 
him was. 

The Income-tax Commissioner before 
whom the case came eventually and who 
stated a case for the High Court, con¬ 
sidered that this was not a case to which 
S. 34 applied, that is to say, he did not 
think it wa3 a case where no assessment 
had been made for the year in question or 
where any part ol the income, profits or 
gains had escaped assessment, for an as¬ 
sessment had actually been made. There¬ 
fore upon the case stated we must take 
it that the facts do not disclose a case 
coming within S. 34. Then on the 9th 
June 1924 the assessee having taken ex¬ 
ception to the demand under 8. 34 a fresh 
notice was issued in the ordinary form 
prescribed under the Act demanding the 
income-tax for the year 1922 —1923. It 
will be seeu that this notice was issued 
something more than a year after the 
expiration of the year of assessment and 
the assessee contends that that is too 
late to make any demand under the pro¬ 
visions of S. 29 of the Act. S. 29 of the 
Act provides that: “When the Income- 
tax Officer has determined a sum to be 
payable by an assessee under S. 23, or 
when an order has been passed 
under sub-Sec. (2) of S. 25 or 
S. 2S for t!>e payment of a 
penalty, the Income-tax Officer shall serve 
on the assessee a notice of demand in the 
prescribed form specifying the sum so 
payable.” The first thing to be observed 
jis that no period within which such a 
'notice demanding income-tax is to be 
Issued is prescribed in the Act and there¬ 
fore prima facie a notice issued about 14 
;month3 after the expiration of the year of 
(assessment would not necessarily be too 
late. The assessee, however, relies upon 
the form under which the demand re¬ 
ferred to under S. 29 is to be made. That 
form is headed “ Notice of demand under 
S. 29 of the Income Tax Act, 1922.” It 
begins thus :—"You have been assessed 
for the current year to income-tax 
amounting to Rs.” and so on. The 
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learned Counsel for the assessee contends 
that the form clearly indicates that the 
demand can cnly be made during the 
current year that is to say’ the year in 
respect of which the income-tax is pay¬ 
able. No doubt in the ordinary course the 
form prescribed would be quite applicable 
because assessments are generally made 
as soon as possible after the commence¬ 
ment of the financial year and the demand 
notices are sent out in the ordinary course 
soon after ths assessment is made. I can¬ 
not believe, however, that it was intend-/ 
ed by prescribing a form of notice of this 
sort to create a limitation period within 
which such notice must be given. If it 
bad been the intention of the Legislature' 
to prescribe a period of limitation for such 
notices I think that such an important 
provision would have found place in the 
body of the Act isself indicating that in¬ 
tention. In other Sections of the Act we 
do finl that where certain notices have to 
be given the period within which they 
have to be given is prescribed. Rut so far 
as S. 29 is concerned no period at all is 
prescribed in the Act. Again it is quite 
possible that in certain cases no demand 
could be made within the actual year for 
which the tax is payable. Provision is 
made for disputes which may arise as to 
the acceptance or rejection of the assessee's 
return. If his return is not accepted 
then an enquiry takes place, evidence may 
be demanded of him and much time may 
be expended in carrying on the enquiry, 
and it is quite possible that such enquiry 
would not terminate until after the year 
of assessment and I do not think it can 
be suggested that because the ordinary 
form prescrieed for such a demand con¬ 
templates that it will be issued during the 
current year of assessment, it is tanta¬ 
mount to an enactment that it cannot be 
issued afterwards. If any part of the 
form should not be applicable to the parti¬ 
cular facts of the case then 1 presume it 
can he altered in the ordinary course 
before the form is sent out, but the mere 
fact that forms are prescribed under the 
Act does not seem to me to carry with it 
the result that unless everything is done 
exactly as provided by the form it is of no 
force and effect. Although no time is 
prescribed for issuing the notice in ques¬ 
tion 1 suppose it may be said that such a 
notice must be issued within a reasonable 
t'me. \\ hat would be a reasonable time 
might vary according to circumstances. 
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tioner who is a Circle Officer under the 
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In the present case it was as I have al¬ 
ready said, about 14 months after the ex¬ 
piry of the year of assessment hut from 
November of the year of assessment the 
assesses had in fact had notice, although 
no formal demand was made upon him, ot 
the amount for which he had been assess¬ 
ed to income-tax for that year, and a„ain 

he had notice in the following _ January 

showing that a demand was being made 

upon him for payment of the same sum 
on the ground that no previous assessment 
had been made. In these circumstances it 
seems to me that the notice was issued 
within a reasonable time. There is no 
period of limitation in the Act and I do 
not chink in the circumstances the assesses 

should be allowed to escape payment of 

that which is justly due from hum i 
think that in this case the costs should be 
paid by the assesses who asked for a case 

to be stated. Having regard to the small 

amount in dispute we assess the hoaung 

fee at Rs. 150. 

Macpherson, J. 1 agree. 

Order accordingly. 
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Macpherson, J. 

Nehal 'Ahmad Khan— Petitioner. 


V. 
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King-Emperor- Opposite Party. 

Criminal Revision No. 147 of 
Decided on 8th May 1925, from an 

of the Sub-Div. Magistrate Sasaram, D/- 

16th March 1925. 

* Criminal P. C., S. 345 (2)-Offence relating 
to Public trust prop ’rty Matters more s, 

for civil suit— Compromise ref used bp trial Cou • 

High Court allow ed the same. 

Whore the trial Court declined to^ grant par in le¬ 
sion of a compromise in a case under . t . • 

C. on the ground that the offence related to 
Public trust property but it was found that 
matter would not be suitably dsalt w.th n a 
criminal case aud the compromise was sought at 
an early stage, the High Court al owed theca.e 

to be compounded. [P- 583, C. 2 , 1 . «»> , 

K. P. Jayaswal and D. N. Varma foi 
Petitioner. ( 

Assistant Government Advocate tor 
Opposite Party. 

Facts—On the 17th February the 
•complainant, a former tahsildar under 
the sajjadanashin of the Sasaram Khan¬ 
kah, lodged a complaint before the Sub- 
Divisional Magistrate against the peti- 
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sajjadanashin setting out that the peti¬ 
tioner had cheated him of sums of Rs. 

375 and Rs. 1,200 which he had obtained 
on hand-notes by stating that the money 

was wanted for the sajjadanashin who 

had directed him to execute the hand- 
notes; that in the hand-notes he stated 
that he took the first sum for the necessi¬ 
ty of the Khankah and the second sum 
fo- the sajjadanashin: that the sajjadani- 
shind 3 nied either having received the 
money or having asked the petitioner to 
borrow it on his behalf; that the petitioner 
on demand refused to repay the money 
to the lender and that the lender would 
never have lent the money to the peti¬ 
tioner who is in debt, except on the 
assurance that the sajjadanashin wanted 

The Magistrate issued process under 
S. 417 for the 3rd March and when three 

witnesses including the sajjadanashin did 
not appear, ho issued warrants for _ then- 
arrest. On the 16th March a petition of 
compromise was tiled between the com¬ 
plainant and the accused on which the 
Magistrate ordered as follows, As the 
offence relates to a public trust I do not 
see any justification for permitting a 
compromise. The case will therefore 
proceed”. and he re-issued warrants 
a°ainst the witnesses who had not appear¬ 
ed one of whom was the sajjadanashin. 
gainst this order the revision was sought. 

‘ "judgment.— [After stating facts as 

set out above, the judgment proceeded:—J 
The only question is whether the 
Magistrate exercised sound judicial discre¬ 
tion in refusing to let the case be compro¬ 
mised. His ground is that the Khankah 
is a public trust. But it does not appear 
that the funds of the Khankah are or 
ever were in jeopardy. The pretence ot 
the petitioner was that the money was 
required for the Khankah or for the 
sajjadanashin hut the banc notes which 
he executed seem to make the petitionei 
himself personally liable. The affairs 
of the Khankah appear to be in some 
confusion and the position as between the 
petitioner and the Knankah or the sa.ija- 
danashin in respect of these loans general¬ 
ly is involved in considerable obscurity. 
Such matters cannot suitably he unravel¬ 
led in a criminal case of this kind, 
especially where the evidence 0 le 
sajjadanashin, who appears from e or oi 
sheet to have been already mvohed in 
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pome trouble as a witness, is necessary 
4 or a conviction. Having regard to these 
considerations and to the fact that the 
compromise was arrived at an early stage 
[before the evidence was gone into, I am 
of opinion that the Magistrate would 
have exercised a wise discretion in assent¬ 
ing to the compromise. Accordingly his 
oraer of the 16th March refusing to per¬ 
mit the compromise is vacated and this 
Court under S. 345 (2) permits the offence 
to be compounded and acquits the ac¬ 
cused. The rule is made absolute, 

Buie made absolute. 
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Macpherson, J. 

Tikaldhari Singh —Petitioner. 

* v. * 

Misri Singh —Opposite Party. 

Criminal Revision No. 83 of 1925, 
Decided on 28th April 1925, from a 
decision of the S. J., Monghyr, D/- 
21st January 1925. 

Criminal P. C., S. 202— Record of statmen's 
before t dice put before the Magistrate—Witnes¬ 
ses deposing in like manner before him — Magis¬ 
trate's not recording their evidc ice is not 
Illegal. 

Where the Magistrate, in an enquiry under 
S. 20 1 did not record the statments of wit¬ 
nesses hut he had before him the final report¬ 
ed the police a detailed account of the state¬ 
ment- c: i.iu Witnesses before the police and the 
witnesses repeated the same statements before 
him, 

Heidi that it cannot be asserted that there 
has been an error of law since the Code makes 

no provision with recarl to the manner io 

* / 

which the evidence in an inquiry under S. 
-02 should be recorded. The case would be 
different hacl the deposition of any witness 
deviated from the record cf the previous staie- 
'<n.; nts. [P. 5S1, C. 2] 

•S'. A 7 . S (hag and Gaped Prasad —for 
Petitioner. 

Janali Kishore —for Opposite Party. 

Macpherson, J.— This rule is con¬ 
cerned with a dismissal under S. 203 
of a complaint of tbo petitioner against 
t>e opposite party; an application against 
which dismissal was rejected by the 
Sessions Judge of Monghyr. 

The petitioner had lodged an informa¬ 
tion with police on 12th October that 
the opposite party had rioted armed with 
deadly weapons and committed theft, 
grievous hurt also being caused to com¬ 
plainant and one B:da Singh. The 
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occasion of the riot was alleged to be 
that on the previous day she petitioner 
had remonstrated with Misri Singh for 
blocking the pnblic road by building 
on it and had threatend to bring a 
suit against Misri Singh who counter- 
threatened as to what he would do on 
the following morning. 

The police declined to send up the 
case holding the ocourrei ce to be an 
affray under S. 160 of the Indian Pe¬ 
nal Code which is non-cognizable. The 
petitioner impugned the police report 
before the Sub-divisional Magistrate and 
his petition was treated as a complaint. 
The Magistrate directed him to summon 
his witnesses and the petitioner produ¬ 
ced seven witnesses whoso evidence the 
Magistrate heard. In his order the Ma¬ 
gistrate pointed out that the witnesses 
had practically repeated the statements 
which they had made before the Police 
and whiuh were before him, that none 
of them were disinterested, that the 
complainant had no right to interfere 
in connection with the alleged encroach¬ 
ment and had given the pr vocation. He 
added that witnesses had undoubtedly 
exaggerated the case 7ery much and that 
it was impossible to base a conviction 
on such evidence as they gave. 

•* o 

On behalf of the petitioner it is now, 
urged that the Magistrate did not take 
down the depositions of the witnesses 1 
and that his failure to do so was a 
material error. But in the first place, 
the Magistrate had before him the 
final report of the police, detailed account 
of the statements of the witnesses 
before the police and the witnesses re 
peated the same statements before him 
Me therefore know what the witnesses 
deposed and though ordinarily a sum¬ 
mary of the statements should be made 
for further reference, there is no prac¬ 
tical difficulty in the present instance. 

In the second place it cannot he 
asserted th it there has been an error: 
of law since the Code makes no provi¬ 
sion with regard to the manner in which, 
the evidence in an enquiry under S. 1 
202 should he recorded. 

I ana not prepared to hold that the 
Magistrate in this case acted unrea¬ 
sonably. Had the deposition of any 
witness deviated from the record of the 
previous statements which was before 
him ho would certainly have made a 
note to that effect. 
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The only point therefore is whether 
on the materials before him the dismis¬ 
sal of the complaint was unreasonable. 

I have carefully examined the papers 
in this case and the conclusion at which 
I have arrived is that it was not, and 
that, as the Sessions Judge had remark¬ 
ed, further inquiry would not serve any 
useful purpose. The complainant appa¬ 
rently gave the provocation and owing 
to the factions in the village it is 
impossible to secure any disinterested 
evidence. There are serious contradictions 
on material points and it is very un¬ 
likely that any Court would convict 
upon tne evidence adduced. 

I consider therefore that no ground 
has been made out for interference with 
the dismissal of the petitioner’s com¬ 
plaint. 

The rule is accordingly discharged. 

Rule discharged. 
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Das and Ross, JJ. 

Hi a Lal Kumar and others —Decree- 

holders—Appellants. 

v. 

Gann Mahto and offers—-Judgment- 
debtors—Respondents. 

Appeal No. 249 of 1924, Decided on 2nd 
June 1925, against an order of Sub. J., 
Bhagulpore, in original order D ■ - _5th 
August 1924. 

Llm. A'lty Art. 182 (21— Appeal by sime-Appel¬ 
late dezree is the final decree for n’i. 

Where some of the parties to a decree appealed 
against it, the decree in appeal is the fieal 
dicree for the purpose of the execution with 
respect to all the parties. Where the appeal by 
the iudg neat-debtor abated against some decree, 
holders, even those decree-holders are entitled 
to treat the anoellate decree as the final decree. 
5 P. L. J. HI not Foil. 33 Bo,n. 30 Foil. 

[P 587 C 1] 

‘S'. N. Palit and S. M. Mullick tor 

Appellants. 

K. B.Dutt and J. P. Sinhz lor Res¬ 
pondents. 

Ross, J. —On the 10th of September 
1919 a decree was passe 1 in a suit institu¬ 
ted by Nasib Kumar and his sons and 
grandson Ilia Lal Kumar, Thakur Pra¬ 
sad Kumar and Thitar Kumar and by 
Kare Prasad Kumar against the defend¬ 
ants Nos. 1 to 7 and 8 who are represent¬ 
ed by the Respondents to this appeal. 
That decree ordered that the Plaintiffs 


do get Rs. 3,735-8 0 and proportionate 
costs from Defendants Nos. 1 to 7 and 
Rs. 1,678-12-0 and proportionate costs 
from Defendant No. 8, the amount of the 
decree to carry interest at six per cent, 
per annum from the date of the decree 
until realization. The Defendants appeal¬ 
ed on the 5th of January 1^20 to the 
High Court against that decree. During 
the pendency of the appeal, on the 22nd 
of February 1921, Kare Prasad Kumar 
died. No substitution of his legal repre¬ 
sentatives was made and the appeal 
against him abated. It should he mention¬ 
ed that the decree was a decree in favour 
of the Plaintiffs jointly. When the appeal 
came to he heard a s^orn petition was 
filed in the High Court by the Appellants 
stating that they had settled out of Court 
the dispute with the heirs of Kare Prasad 
Kumar whose share in the decree had 
already been paid by mean? of a register¬ 
ed bond, dated the 18th of January 1922. 
In the judgment of the High Court it 
was stated that two questions aro*e in 
the case, first, whether the abatement of 
the appeal as against the Respondent 
No. 4 ( that is, Kare Prasad Kumar ) bad 
caused the abatement of the entire appeal 
by vea?on of the decree being a joint one, 
and secondly, what was the effect of the 
payment out of Cour j of a portion of the 
decree said to represent the share of Kare 
Prasad Kumar which had not been certifi¬ 
ed in the Court below. Their Lordships 
held that, assuming that these two points 
were decided against the Appellants the 
Respondents Nos. 1 to 3 would he entitled 
to execute the entire decree which 
amounted to Rs. 6,433 against both sets 
of Appellants and complications would 
certainly arise in the courso of execution 
a? to the effect of the payme 3fc made to 
one of th9 joint decree holders. In order 
to avoid these complications the parties 
have settled their difference and a consent 
decree was passed go the effect that the 
decree of the Court below he reduced tc 
Rs. 3,550 payable by the Appellant* to 
the Respondents Nos. 1 to 3 for principal 
aud costs out of which Appellants No?. 1 
to 9 would he liable for Rs. 2,415 and the 
Appellant No. 10 for Rs. 1,135. These 
sum? were to carry interest at the rate 
of six per cent, per annum. This decree 
was dated the 3rd of January 1923. On 
the 3rd of January 1924, an application 
was made h y Hia Lal Kumar, Thakur 
Prasad Kumar and Thitar Kumar and by 
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the sons of Kare Prasad Kumar for exe¬ 
cution. The application stated the date of 
the decree passed by the Court of first ir- 
stance to be the 10th of September 1919, 
to be and the 3id of January 1923 the 
.date of the decree of the Appellate Court. 
The amount claimed was Rs. 8,584-5-0. 
The account stated in the application 
contained first an item of Rs. 3,735-8-6 
with costs and interest amounting in all 
to Rs. 5,305-0 9. .From this was deducted 
Rs. 2,415 as payable to the Plaintiffs 
Is os. 3, 4 and 5. On the balance interest 
was calculated from the date of the High 
Court decree giving a total of Rs. 3,063-6-3 
as the share of the sons of Kare Prasad 
Kumar. The share of the representatives 
of Nasib Kumar was stated as in the 
High Court decree to 1)9 Rs. 2,4 s 5 and 
on this sum interest was calculated. 
These were the amounts due by the 
Defendants Nos. 1 to 9. The amounts 
due by the Defendant No. 10 to the 
sons of Kare Prasad Kumar and to 
the representatives of Nasib Kumar were 
similarly calculated and the total already 
stated was arrived at. 

Two objections were taken by the judg¬ 
ment-debtors to this application lor exe¬ 
cution, first, that the application was noi 
maintainable in its present form, and 
secondly that as regards the representa¬ 
tives of Kare Prasad Kumar it was bar¬ 
red by time. The learned Subordinate 
Judge gave effect to both of these objec¬ 
tions and dismissed the petition. The 
decree-holders have appealed and on 
behalf of the Respondents the same points 
have been urged. 

With regard to the maintainability of 
the application it seems to me that if the 
contention of the Appellants on the ques¬ 
tion of limitation is sound, there can be 
no objection to the form of the applica¬ 
tion. If time runs against the represen¬ 
tatives of Kare Prasad Kumar from the 
date of the appellate decree then, as the 
appeal had abated against them, the only 
decree which they can execute is the 
decree of the original Court, while it is 
evident that the representatives of Nasib 
Kumar are bound by the consent order 
passed by the High Court and the only 
decree that they can execute is the decree 
of the High Court. 

It should be staled that the settlement 
out of Court which was alleged at the 
healing of the appeal in the High Court 
was untrue and has been disbelieved by 


the Subordinate Judge. If that misre¬ 
presentation had not been made, it is quite 
clear that the appeal to the High Court 
must have been dismissed because the 
decree was a joint decree and as the 
appeal had abated against one of the 
decree-holders it had abated against all. 
It was in view of that misrepresentation, 
which was accepted as a true statement 
of fact, that the High Court passed the 
decree by consent. The rights of the 
parties having been adjusted in that way, 
it seems to me that the account stated in 
the application for execution has been 
stated in the only possible way and the 
application is maintainable. 

The principal question in the appeal, 
however, is the question of limitation. 
The learned Advocate for the Appellants 
relies on the language of Art. 182 of the 
first schedule to Limitation Act which 
lays down the period of limitation as 
three vears, where there has been an 
appeal ' from the date of the final decree 
or order of the Appellate Court, tr the 
withdrawal of the appeal." The conten¬ 
tion is simply that the present case falls 
within these words because there has 
been a final decree of the Appellate Court, 
and that the present application, though 
beyond three years from the date of the 
decree of the original Court, is within 
three years from the date of the final 
decree of the Appellate Court. So far as 
the representatives of Nasib Kumar who 
were parties to the appeal are concerned, 
there can be no question of limitation as 
against them, and the only question is as 
to the representatives of Kare Prasad 
Kumar who seek to execute the decree of 
the original Court, but claim the benefit 
of the date of the decree of the Court of 
appeal. The contention on behalf of the 
Respondents is that as the appeal had 
abated so far as Kare Prasad Kumar was 
concerned, there was no final decree or 
order of the Appellate Court and therfore 
the decree of the Appellate Court is not 
material in the case of his represent¬ 
atives. Reliance is placed on the decision 
of this Court in Tikait Krishna 

Prasad Singh v. Raja Wazir Naram- 
Singh (l) where it was held that Art. 
182 (2) does not apply where a 

decree has abated by operation of law. 
On the other hand in Shivaram Dhondit 

(1) [1920] 5 P. L. J. 731=58 I, C. 977=[L920] 

P. H. C. C. 342. 
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Pujara v. Sakharam Krishna Kulkarni (2) 
lit was held that where some of the 
(parties to a decree appealed against it 
[the decree in appeal is the final decree 
for the purpose of the execution with res¬ 
pect to all the parties. In that case ic 
was argued for tho3e who oppo3ed the 
application for execution that the words 
of cl. (2) in the third column of Art. 182 
should nob be taken literally and that as 
tbe opponents did not appeal against the 
original decree although the other Defen¬ 
dants did the date of the final decree ot 
the Appellate Court which was passed 
within three years from the initiation of 
the proceedings was a date which did nou 
concern the opponents, as the original 
decree, which was final so far as they 
were concerned was passed more than 
three years before. Their Lordships 
overruled this contention holding that 
they could not disregard the plain words 
of cl. (2): “There was an appeal and the 
final decree of the Appellate Court was 
passed less than three years before the 
Plaintiffs’ application and that application 
was therefore within time.” I do not 
jmyself see how the fact that the Respon¬ 
dents allowed their appeal against Rare 
Prasad Kumar to abate can prevent) the 
(representatives of Kare Prasad Kumar 
from taking the benefit of the date of the 
Appellate Court decree. The facts in 
Tikait Krishna Prasad Simile v. Raja 
Wazir Narain Si mill, (l) were very 
peculiar. Wazir Narain Singh who was 
seeking to execute the decree had been a 
party neither bo the original nor to the 
appellate decree and his position was 
therefore different from that of the re¬ 
presentatives of Kare Prasad Kumar in 
the present case. It wa3 held that W azir 
Narain Sirgh could not execute the origi¬ 
nal decree, and as he had not been a 
party to the appellate decree, he could 
not execute that either. The observa¬ 
tions of their Lordships on the eilect of 
abatement must therefore be treated as 
unnecessary to the decision of the case and 
in view of the plain words of cl. (2) of 
Art. 182 and of the decision above referred 
to in Shiearam Dhondu Pujara v. Sakha - 
rain Krishna Kulkarni (2) I am of opinion 
that time runs against the representatives 
of Kare Prasad Kumar from the date of 
the decree of the Court of appeal and their 
application is therefore not barred by 

(2i [1908] 33 Bom. 39 = 1 1. C. 459=10 i3om. L. 

R. 939. 


time. That the decisions of the Privy 
Council in Abdul Majid v. Jawahir Ali (3) 
and Batuk Nath v. Munni Dei (4) have 
no application to the present question is 
clear from the discussion of those decisions 
in Raghu Prasad Singh v. Jadunandan 
Prasad Singh (5). The decision in the 
last-mentioned case does not apply precise¬ 
ly to the present question because there 
the appeal had been dismissed for non¬ 
payment of printing costs and there had 
been an order of dismissal passed by the 
High Court, whereas in a case of abate¬ 
ment no order is made. But on principle 
the decision does apply where their Lord • 
ships observed: “It would be a straDge 
thing if the period of limitation were to 
be revived where the Appellant withdraws 
his appeal and yet it were not to be 
revived in cases where the Appellant 
instead of withdrawing his appeal allowed 
the appeal to he dismissed by default.' 
The same anomaly would arise if the 
period of limitation wore not revived 
where the Appellant instead of withdraw¬ 
ing the appeal allowed it to abate. There 
is no distinction in principle and there 
ought to he no difference in the result 
In the present cise the judgment-debtors 
got a consent decree in appeal against 
some of the decree-holeers on the allega¬ 
tion of a settlement out ol Court by the 
other decree-holders against whom the 
appeal had abated. The whole case was 
essentially a single case aod the consent 
decree rested on this allegation. It seems 
to mo impossible to deprive the represen¬ 
tatives of Kara Prasad Kumar of the 
benefit of the date of this decree in c il- 
culating the period of limitation as against 
them. 

I would therefore allow this appeal 
with costs, set aside the order of the 
Subordinate Judge and direct tha* the 
execution do proceed. 

Das, J. — 1 agree. 

A p perl allowed. 


(3) [1914] 36 All. 350=1 L. W. 483=12 A. L. J. 
624=10 Bom. L. R. 395=18 C. \V. N. 903 -- 
19 C. L. J. 020=27 M. L. J. 17=23 I. C. 
G49=(1914) M.W.N. 485=16 M.I.T. 44 (P.C.) 
14) [1914] 30 All. 284=41 I A. 104 = 1 L. W. 
729=18 C. \V. N. 740 = 12 A. L. J. 590=19 
C. L. J. 574=10 Bom. L. R. 300=27 M L. J. 
1 = 10 M. L. T. 1=23 I. C. Gi4=(1914) M. \Y. 
N. 437 (P C ) 

(5) [1921] 0 P. L. J. 27=2 Pat. L. T. 28=59 
1. C. 090=(1921) P. H. C. C. 34. 
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Mullick and Ross, JJ. 

Tikait Gayan- Nath Sahi and anothet — 
Judgment-debtors—Appellants. 

v. 

Pandit 3Ialhjyi Vaidija and others — 
Decree-holders—Respondents. 

Appeal No. 75 of 1924, Decided on 
Gth April. 1925, from Original Order of 
the Dy. Mag. Suh. J., Daltonganj, D/~24th 
March. 1924. 

★ (a) Hindu Lair — Alienation—Mortgage decree 
against father — Execution—Ancestral property of 
sonz and grandsons is liable. 

A mortgage decree cm ho enforced against the 
ancestral property in the hands of the sons and 
grandsons of the mortgagor unless they can 
show that the mortgage debt was illegal or 
immoral. It is not sufficient to show that the 
transaction was extravagant or reckless or that 
the money might have been got at a cheaper 
rate of interest. The sons are liable not onlv 
for the original mortgage amount but also for 
the interest. 

Semblc : The sou might perhaps take an objec¬ 
ts n that the stipulation for interest was in the 
nature of a penalty. [P 589, C 2] 

[b) C oil P. C.. S. 11 Exp. 4 —Execution 

rase dismissed for default—Objection not taken 
that the objector was not liable for the debt — Ob¬ 
jection is not precluded in subsequent execution 
cast'* 

Where the former execution case was dismiss¬ 
ed for default, 

H id: that the contention, that as in the 
previous execution case the Appellant did not 
lake the point that he was not liable for the 
debt, he could nos take it in the present execu¬ 
tion, could not be maintained. In the previous 
execution ase. there was no adjudication which 
r-oulcl even by implication be held to constitute 
a decision adverse to the Appellant. The 
principle which was applicable to suits upon a 
party’s failure to raise an issue, which he might 
have' raised, was not applicab’e to execution 
cases, but even if it were, the final order in the 
last execution cas* 3 was made not in consequence 
of the conduct of the Appellant but in spiie of 
it The doctrine of res judica'a did "ot applv. 

[P 590, C 2] 

B. 0. Bhvluri and C . S. Banerje.p —for 
Appellants. 

.S'. Sarato —for Respondents. 

Mullick, J . —Too facts out of which 
this appeal arises seam to be as follows. 
In or about 1314 F. Tib ait Koshalesh 
Nath Sahi Deo, the father of the Appel¬ 
lants Tikait Gayan Nath Sahi and Pertap 
Nath Sahi, became liable for a sum of 
Rs. 15,000 to one Heramba Nath Banerji 
of Benares under a decree with the result 
that his ancestral properties were brought 
to sale in execution. The debtor there- 
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upon on the 8th November 1913 borrow¬ 
ed R*. 20,000 from the Respondent Pandit 
Malhjiji Vaidya by a mortgage of the 
ancestral joint family property and got 
the sale set asi ie. The Appellants, who 
were born after the mortgage, were not 
parties to the transaction, although it 
appears that they were at that time 
members of the joint family. Whether 
the debtor’s brother Dina Nath Sahi was 
also a member of the joint family is not 
clear. 

Thereafter the debtor borrowed more 
money from the Respondent and having 
defaulted in the payment of the same as 
veil as the interest for two years upon 
the mortgage, a suit was brought against 
him by the mortgagee in 1915 and on the 
29th January 1917 a decree was obtained 
for a sum of Rs. 9,162-4-0. Neither the 
brother Dina Nath Sahi nor the two sons 
of the debtor were parties to this decree. 
Execution was taken out against the 
debtor in the Court of the Subordinate 
Judge of Daltonganj ; but the case, which 
was registered as No. 45 of 1917, was 
struck off on the 8th March 1918 without 
any realisation being made. The second 
execution case was registered as case 
No. 7 of 1919 and the debtor having died 
Dina Nath Sahi, Partap Nath Sahi and 
Gayan Nath Sahi were impleaded in it as 
his representatives. That case was dis¬ 
missed on the 30th March 1920. 

An appeal was taken against the order 
to the High Court and on the 28th May 
1923 it was ordered by that Court that 
the name of Dina Nath Sahi should be 
struck off the record as a party to the 
execution and that the execution should 
proceed against the mortgagor's two sons 
who had raised no objection to the execu¬ 
tion proceedings. 

The present execution case, which has 
been registered as No. 106 of 1923, was 
riled on the 4th August 1923 against the 
two minor sons, who preferred an objec¬ 
tion on the 22nd December 1923 denying 
their liability for the decretal amount 
and objecting to the valuation put upon 
the properties. That objection was dis¬ 
posed of on the 24th March 1924, it being 
held by the Deputy Magistrate Subordi¬ 
nate Judge that as the debts were neither 
illegal nor immoral the objectors were 
under a pious obligation to pay them. 

Against this decision the present appeal 
was riled on the 24th April 1924, 
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In the meantime the execution proceed¬ 
ings continued. On the 24th March 1924 
an order was made for the issue of sale 
proclamations fixing the loth May 1924. 
On the 14th May 1924 an objection was 
filed contesting the valuation of the pro¬ 
perties. The Court held that the objec- 
tion was made too late and on th3 21st 
May the sale was completed and the 

decree holder with the permission of the 

Court was declared to be the purchaser 
for a total sum of Rs. 7,610. In conse¬ 
quence of the present appeal it does not 
appear that the sale has yet been con¬ 
firmed. 

It is to be noticed at the outset that 
Dina Nath Sahi is not a party to the 
present execution proceeding and we are 
not concerned to inquire what will he 
the rights of the auction-purchaser against 
him. All that we are concerned with in 
the present appeal is to see whether the 
Appellants by reason of their not having 
been parties to the mortgage decree of 
the 29th January 1917, are entitled in 
the execution proceedings to deny 
liability. 

If their father was sued in a represen¬ 
tative capacity, then they are certainly 
bound. If he was not sued in a represen¬ 
tative capacity, then by reason of the 
doctrine of pious obligation they are 
bound to satisfy the decree provided it was 
not for an illegal or immoral debt. The 
creditor might have brought a fresh suit 
for the enforcement of his charge against 
their interest in the property or he might 
have, as he has done in the present case, 
left it to them to take whatever objections 
they chose in the execution proceedings. 
This has been settled by a long series of 
cases of which it is necessary only to cite 
the following : Saraj Bansi Koer v. Sheo 
Prasad Singh (l), Bachman Das v. Givi- 
dhur Chowdhry (2), Kira Lai Saha v. 
Parmeshar Rai (3), Lai Singh v. Palan- 
dar Singh (4), Chander Prashad v. Sham 
Koer (5), Ran Singh v. Sobha Ram 
(6), Amar Chandra Kandu v. Scbak 
Chand Chowdhury (7), Kishun Pershad- 

~(1) [1880] 5 Cal. 148=6 I.A. 88=4 C.L.R. 226= 
4 Sar. 1 (P.C.) 

(2) [1880] 5 Cal. 855=6 C.L.R. 473 (F.B.) 

(3) [1899] 21 All. 356=(1899) A.W.N. 100 

(4) [1905] 28 Ail. 182=2 A. L. J. 647=(1905) 
\ W N *248 

(5) [19061 *33 Cal. 676=3 C.L.J. 131. 

(6) [1907] 29 All. 544=(1907) A.W.N. 159=4 

A.L.J. 424. 


Chowdhury v. Tipan Pershad Singh (8), 
Indar Pal v. The Imperial Dank (9) and 
Kaldip Sahay v. Bambhujhawan Maiito 
(10). This last-named authority which is 
a recent judgment of this Court clearly 
lays down that if the sons and the 
grandsons of the mortgagor cannot show 
the debt to be illegal or immoral, they 
are bound to satisfy the claim out of the 
ancestral properties in their hands. It 
further decides that it is not sufficient to 
show that the transaction was extravagant 
or reckless or that the money might have 
been got at a cheaper rate of interest. 
Indeed as the doctrine of antecedent debt 
is a compromise between the rule that 
the father cannot alienate ancestral pro 
perby for his own purposes and the rule 
that the son is under a pious obligation to 
discharge hi? father’s debts it is difficult 
to see how any objection could be taken, 
by the son on the ground that the interest! 
was excessive. He might perhaps take anj 
objection that the stipulation for interest 
was in the nature of a penalty but that is 
not the case before us here. 

It is contended before us now that the 
Appellant should have been permitted to 
show chat there was no necessity for the 
debt covered by the decree of 1917. It 
appears that this debt was composed of a 
sum of Rs. 5,348 on account cf interest 
for two years and Rs. 3,204-10-7 for a 
loan taken to pay muharran rent on cer¬ 
tain properties and the interest thereupon. 
How a mortgage decree was passed with 
regard to the latter loan is not known, 
but we have to take the decree under exe¬ 
cution as it stands and it is clearly a 
mortgage decree and as no appeal was 
made against it, the decree must bo exe¬ 
cute i as a mortgage decree. 

It is open to the Appellants to ( show 
that Heramba Nath's debt was for an 
immoral consideration hut this they did 
not do. They have confined their attack 
to the sum of Rs. 5,009 left over out 
of the Rs. 20,000 borrowed from the 
respondent- after Heramba had been paid 
off. 

Secondly, it is open to the appellants 
to take the ground that the sum of Rs. 
3,000 odd borrowed for paying mukarrari 
rent wa 3 not in fact borrowed but it is 

(8) [1907] 34 Cal. 735=11 C.W.N. 013=5 C.L. 

J. 569. 

(9) [1910] 37 All. 214=28 I.C. 593=13 A.L.J. 


(7) [1907] 34 Cal. 642 = 11 C.W.N. 593=5 C.L. 
J. 491=2 M.L.T. 207 (F.B.) 
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nob open to them to show that there was 
no necessity for the borrowing. 

Thirdly, it is open to them to contend 
that the sum of Es. 5,348 on account of 
interest on the Respondents’ bond was 
not in fact due, bub it is not open to them 
to contend that the rate of interest was 
too high and that it was not necessary to 
borrow at this rate from the Respondents 
in order to pay off Heramba Nath Baner- 
ji’s decretal amount. 

The Appellants have failed to give any 
evidence in support of the last two 
grounds. But it is contended before us 
that the sons are liable to pay the father s 
debt upon the mortgage hut not the in¬ 
terest thereupon. This position cannot be 
maintained in view of the Full Bench 
decision in the Allahabad High Court in 
Lachman Das v. Klmnnu Lai (ll). 

Turning now to the evidence adduced 
in the case, I can find nothing to indicate 
that the debt incurred to Heramba Nath 
Banerji was illegal or immoral: therefore 
i<n regard to the Respondents’ mortgage 
the sum of Rs. 15,000 which went to pay 
off Heramba Nath Banerji, cannot be 
challenged. There remains a sum of Rs. 
5,000 which is said to have been spent 
by Koshalesh Nath Sahi, on liquor and 
women. Three witnesses were called to 
prove this, but I agree with the Subordi¬ 
nate Judg3 that their evidence cannot be 
accepted bjciuse they are all interested 
persons an 1 their statements are of the 
vaguest kind. They cannot give any de¬ 
tails showing what particular sums were 
spent by Koshalesh Nath Sahi on dancing 
girls, nor can they fix the times and the 
places for this expenditure, 

The result, therefore, is that the objec¬ 
tion that the Appellants are nob liable for 
the judgment-debt has been rightly dis¬ 
missed. 

With regard to the objection made on 
the d \y before the sale repeating in part 
the objection taken on the 22nd December 
1923 as regards the valuation of the pro¬ 
perties, no appeal lies against the order 
of the Subordinate Judge declining to re¬ 
open the valuatiDn. If the appellants 
have any grievance, it may be open to 
them to have the sale set- aside on the 
ground of material irregularity in publish¬ 
ing the sale notifications and consequent 
inadequacy of price. 

A point has been taken as to res judi¬ 
cata. It was argued that as in the last 
.(11)’ [1896] 19 All. 26^=11896) A.W.N 183 


execution the Appellants did not take the 
point that they were not liable for the debt 
they cannot take it in the present execu¬ 
tion. The answer to this is that the 
former execution was dismissed for default. 
There was no adjudication which could 
even by implication be held to constitute 
a decision adverse to the Appellants. In 
my opinion the principle, which is appli¬ 
cable to suit3 upon a party’s failure to 
raise an issue, which he might have raised, 
is nob applicable to execution cases, but 
even if it were, the final order in the last 
execution case was made not in conse¬ 
quence of the conduct of the Appellants 
but inspite of it. The doctrine of res 
judicata does not apply. 

The result therefore is that the appeal 
is dismissed with costs. 

Ross, J. —I agree. 

Appeal dismissed. 
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Dawson Miller, 0. J. and Macpher- 

son, J. 

Diroga Singh and others —Defendants 
—Appellants. 

v. 

Rzghicnanian Singh and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 333 of 1922, Deci¬ 
ded on 20bh May 1925, against a decision 
of the Sub. J. Muzafferpur, D/- 21st 
December 1921. 

Civil P.C ., O. 22, Rr. 4 and 11— Mortgage decree 
obtained by members of Mitakshara joint, family — 
Appeal—Failure to substitute legal representatives 
of deceased respondent causes whole ajypeal to 
abate. 

An appeal fro vi a mortgage decree in which 
the plaintiffs are all jointly interested, wholly 
abates where the legal representatives of acy 
of the deceased respondents ire not brought on 
record. A mortgage decree obtained by the 
members of a Mitaksnara joint family is a decree 
in which all the plaiutiffs are jointly interested. 

[P. 591 C- I] 

T. N. Sahay —for Appellants. 

A. B. Mtikherji —for Respondents. 

Dawson Miller, C. J. —In this case 
the plaintiffs, who are members of a joint 
family obtained a decree in a mortgage 
suit against the defendants before the 
Subordinate Judge of Muzatf erpur. The 
defendant Daroga Singh has instituted 
the present appeal and some of the res¬ 
pondents wh) were tho plaintiffs in the 
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suit have died pending the appeal. Raghu- 
nandan Singh, who was apparently the 
farta of the family and the respondent 
No. 1, died on the 28th September, 1923. 
Nothing turns upon that because his 
interest would devolve upon the other 
members of the family by survivorship. 
Jagdeo Singh, his son, died on the 28th 
July, 1923, leaving two minor sons 
Kalika Prasad Singh and Chandrika Pra¬ 
sad Singh. Although Jagdeo died on the 
28th July 1923, no / steps were taken 
to bring his sons 'em the record, who 
certainly were interested in the decree 
obtained on behalf of their father as one 
of the members of the joint family. No 
application even has been made for set¬ 
ting aside the abatement although it 
must have been known long ago that 
Jagdeo Singh was in fact dead and had 
(two sons surviving him. As this is a 
mortgage suit and the plaintifls are all 
jointlv interested in the decree it seems 
to us that it is a case in which the whole 
appeal abates as all the parties are not 
brought upon the record. No authority 
has been called to our attention by the 
learned Vakil for the appellants and it 
seems to us that this appeal abates and 
ought to be dismissed. The respondents 
are entitled to their costs against the ap- 
pell ant. 

Macpherson, J.— 1 agree. 

Appeal dismissed. 
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Chaudhury M. Yazirul Hassan— Judg¬ 
ment-debtor— Appellant. 

v. 

Abdul Wahab Khan and others— 
Decree-holders—Respondents. 

Appeal No. 138 of 1924, Decided on 
27th May 1925, against an order of the 
Sub. J., Monghyr, in Original Order 

D/- 10th May 1924. 

(a) Succession Certificate, Alt, S. 4 S. 4 dees 
net apply to assignment from a co-decrcc-hohicr. 

S. 4 has no application to the case of an assign¬ 
ment or conveyance from one of the deceased 
decree-holders. 

(b) Civil P. C., O. 21, P. 15 —Court reed not 
determine who are the other decree-holders before 
making order under R. 15 —Order safeguarding 
interests of heirs of deceased decree-holdei—Notice 
to heirs not necessary. 

Before making an order under 0. 21, R. 15 it 
is not necessary for the Court to enquire as to 


who the other decree-holders are for whose 
benefit the execution is to proceed. Where the 
Court directs the execution to proceed under 
0. 21, R. 15 and safeguards the interests of the 
other decree-holders, whoever they might be, the 
question whether the execution could proceed 
without notice to the heirs of the deceased 
decree-holders does not arise. H 5 5*32 C 2_ 

Khurshed Hussain —for Appellant. 

S. M. Midlick and Syed Ali Khan-ior 
Respondents. 

Kulwant Sahay, J. This is an 

appeal on behalf of the judgment -debtor 
against an order of the Subordinate .Judge 
of Monghyr rejecting his objection to the 
execution of a decree and directing the 

execution to proceed. 

It appears that there were, four decree- 

holders who obtained a decree on the 12th 
January 1921 on account of mesne profits. 
They were Abdul Wahab Khan, Mt . 
Noorjahan Begum, Bibi Bashiran and 
Gulab Khan. Bibi Bashiran is dead and 
the decree-holder Abdul Wahab Khan- 
claims her share under a deed of ekrar * 
nama dated the 28th June 1915. Gulab 
Khan is also dead. One Mt. Habiban 
claims to he the widew of Gulab Khan 
and the present application for execution 
has been filed by Abdul M ahab Khan 
who claims to execute the decree as the 
representative of Bibi Bashiran as well 
as in his own individual capacity by 
Noorjahan Begum and by Mt. Habiban 
as the widow and heiress of Gulab Khan. 

The objection of the judgment-debtor 
was that Bibi Bashiran being dead, Abdul 
Wahab had no right to execute the decree 
for her share of the money without ob¬ 
taining a succession certificate. Secondly, 
the ckvaTiiOLTHCi of the 28th dune 1915 was 
not admitted and it was contended that 
execution could not proceed so long as the 
legal heirs of Bibi Bashiran were not 
brought on the record. Next it is con¬ 
tended that Bibi Habiban was not the 
wife of Gulab Khan but that one Khizar 
Khan was his heir and that this Khizar 
Khan had transferred his interest to one 
Ram Sahai Lai and Abdul Ghani, and that 
therefore Bibi Habiban had no right to 
execute the decree. 

In their application for execution the 
three persons named above, stated that 
although there was no specification in the 
decree itself as regards the shares of the 
different decree-holders yet the two 
applicants Abdul Wahab and Noorjahan 
Begum were entitled to 11 annas share on 
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account of their own interests as well as 
the interest of Bibi Bashiran and that 
Bibi Habiban was entitled to the remain 
ing 5 annas share on account of the share 
of Gulab Khan deceased. The judgment- 
debtor objected that the share of Gulab 
Khan was one half and not 5 annas out 
of 1G annas in the decree. In the appli¬ 
cation for execution it was prayed that 
the Petitioner Abdul Wahab Khan might 
be declared to be the representative of 
JSlt. Bibi Bashiran and the Petitioner 
Bibi Habiban might be declared to be the 
representative of Gulab Khan, deceased, 
and the execution proceedings may be 
taken on behalf of the applicants for 
realisation of the entire 1G annas of the 
decree. It was further stated that if fcr 
any reason it be found irregular on the 
part of the applicant Mb. Bibi Habiban 
to have joined in the application for exe¬ 
cution, then only Abdul Wahab Khan, 
one of the decree-holders, may be treated 
as an applicant for execution of the decree 
a ad the entire decretal amount together 
with interests and costs might he realised 
under the provisions of O. 21, K 15 ot 
the Code of Civil Procedure. 

The learned Subordinate .fudge did not 
decide the question as to whether Abdul 
Wahab Khan was the representative of 
Bibi Bashiran and as to whether Mb. 
Habiban was the representative of Gulab 
Khan. He was of opinion that as there 
was no disputa as regards Abdul Wahab 
Khan being the decree-holder and as 
under the law he could execute the whole 
decree for himself as well as for the other 
decree-holders, it was proper to execute 
the whole decree at the instance oi Abdul 
Wahab Khan one of the decree-holders 
and to take proper steps for safeguarding 
the interests of the other decree-holders. 
He accordingly ordered the execution to 
pioceed, but he directed that Abdul 
Wahab Khan will not receive any pay¬ 
ment from the judgment-debtor towards 
the decree out of Court nor was the 
judgment-debtor to make any payment or 
any settlement either with Abdul Wahab 
Khan or - with any of the persons who 
claimed to be the heirs of Gulab Khan. 
He directed that all payments towards 
the decree must be made in Court. 

Against this order of the Subordinate 
Judge the judgment-debtor has come up 
in appeal to this Court : and it is con¬ 
tended on his behalf that the Subordinate 
Judge was bound to enquire as to who 


were the heirs of Gulab Khan ; that the 
learned Subordinate Judge was wrong in 
directing the (decree to be executed under 
the provisions of 0. 21, B. 15 ; that he 
ought not to have allowed the execution 
to proceed without the production of a 
succession certificate by Abdul WahaD 
Khan as the heir of Bibi Bashiran ; that 
if Abdul Wahab Khan claimed to execute 
the decree as an assignee of Bibi Bashiran 
under the ekrarnama of the 28th of June 
1915 then the learned Subordinate Judge 
was wrong in directing the execution 
without notice upon the heirs of Bibi 
Bashiran under the provisions of O. 21, 
B. 16 of the Code. 

In support of the first contention, 
namely, as regards the necessity to make 
an equiry as to who were the heirs of 
Gulab Khan, the learned Advocate for the 
Appellants refers to 0. 22, B. 5, of the 
Code which prescribes that where the 
question arises as to whether any person 
is or is not the legal representative of a 
deceased Plaintiff or a deceased Defendant 
such questions shall be determined by the 
Court, and to R. 12 of the same order 
which says that nothing in Br. 3, 4 and 8 
shall apply to proceedings in execution of 
a decree or order, and does non limit the 
provisions of B. 5 in the same way. On 
the other hand it has been contended by 
the learned Advocate for the Respondent 
that B. 5 has no application to execution 
proceedings because R. 5 is based on R. 3 
and 4, and if Br. 3 and 4 do not apply to 
proceedings in execution, B. 5 too has no 
such application. 

In my opinion, having regard to ihe 
view taken by the Subordinate Judge it 
was not necessary for him to determine 
as to who were the legal representatives 
of Gulab Khan. Tie directed the execu¬ 
tion to proceed under the provisions of 
O. 21, R. 15, and he gave proper direc¬ 
tions to safeguard the interests of the 
other decree-holders whoever they might 
he. The argument of the learned Advocate 
for the Appellant that he could not make 
the order under O. 21, R. 15, without 

determining as to who the representatives 
of Gulab Khan were does not appear to be 
sound. He contends that before making 
an order under O. 21, R. 15, it was neces¬ 
sary for the Subordinate Judge to enquire 
as to who the other decree*holders were 
for whose benefit the execution was to 
proceed In my opinion it was not neces 
sary for the Subordinate Judge to do so 
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before he could make an order under 

0. 21, R. 15. 

As regards the second contention, name¬ 
ly, that as no execution was prayed for 
the benefit of the other decree-holders 
the Subordinate Judge was not justified in 
making the order under O. 21, R. 15, I 
need only observe that it was expressly 
stated in the application that if for any 
reason it was found irregular on the part 
of Mt. Bibi Habiban to join in the appli¬ 
cation for (xecution then only Abdul 
NVahab Khan, one of the decree-holders, 
might be treated as an applicant for exe¬ 
cution and the entire decretal amount 
might be realised under the provisions of 
O. 21. R. 15. It is contended that it is 
not stated in the application that execu¬ 
tion of the whole decree was to proceed 
for the benefit of the decree-holders or for 
the benefit of the surviving decree-holders 
and the legal representatives of tho 
deceased decree-holders. No doubt these 
vord§ are not used in the application, but 
the reference to G. 21, R. 15 in the appli¬ 
cation clearly indicates that this is what 
was intended. 

As regards the third objection, namelv, 
that the execution could not proceed with¬ 
out the production of a Succession Certi¬ 
ficate, and the fourth objection that it 
•cculd not proceed without no»ice on the 
heirs of Bibi Bashiran, I may observe 
that having regard to the order to proceed 
with the execution under O. 21, R. 15 
these questions do not really arise in the 
case It may, however, be noticed that 
Abdul Wahab Khan did not claim to 
execute the decree as the heir of Bibi 
Bashiran but under an assignment or 
conveyance from her arid S. 4 of the 
Succession Certificate Act had no appli¬ 
cation to such a case. 

In my opinion none of the grounds 
taken o& beaalf of the Appellant is sound 
and can he sustained. The appeal must 
be dismissed with costs. 

Adami, J. —I agree. 

Appeal dismissed. 
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Abdul Shakui —First Party. 

v. 

Abu Sayerd alias Abdul Mian — Second 
Party. 

Criminal Reference No. 117 of 1921, 
Decided on 13th January 1925, made by 
the S. J. Patna, on 9th December 1924. 
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(а) Criminal P C., S. 145 -Object U to stop 
breach of the peace. 

The objec. of S. 145 is to finally tenninare 
the dispute between the parties so far as tho 
Criminal Court is concerned so as to effectively 
put a stop to any breach of the peace Is is 
with this object that tli3 decision of the Magis¬ 
trate under S. 145 is declared to be final and 
conclusive until it is set aside by a c mpetent 
Civil Court and the rights of tho parties are 
determined by a c impotent Court. [P 594 C 2] 

(б) Criminal P. C., S. 145 (5)— Incidental de¬ 
cision by any Court does not cause cessation of 
dispute. 

The existence of a decision incidentally ar¬ 
rived at by a Criminal Cmrt. or for the matter 
of that, even by a Civil Court, does not per sc 
cause a cessation of the dispute between the 
parties as to possession. [P5J5C 1] 

37. N. Ray and II P. Singh — for 1st; 
Party. 

IV. H. Akbari —for Second Party. 

Judgment. —This is a Reference by 
the Sessions Judge of Patna under S. 438 
of the Gr P. G. recommending that the 
order of the Sub Divisional Magistrate of 
Barh dated the 25th October 1924, stay¬ 
ing proceedings under S. 145 and cancel¬ 
ling the same under cl. 5 of that section 
be set aside. The lands in dispute are 
claimed by both the parties as having 
acquired the same from the tenants re¬ 
corded in the Su. vey Record ef Rights. 
The first party claimed the lands as hav- 
irg been acquire 1 by means of purchases 
made prior to the acquisition thereof by 
the second party. The dispute between 
the parties led to a criminal case institu¬ 
ted bv the first party against the members 
of the sec >nd party uncer Ss. 143 and 379 
of the Indian Penal Code, with respect to 
the c ops on lands said to have been for¬ 
cibly removed by tho second party. The 
Magistrate who tried the case acquitted 
the accused, that is the members of the 
second party, • holding that they were in 
possession of the lands and directed the 
complainant to pay compensation to the 
accused under S. 250 of the Gr. P. G. The 
order directing compensation to he paid by 
complainant was set aside by the 
Additional District Magistrate of Patna. 
He did not entirely agree with the Magis¬ 
trate, who acquitted the accused, in his 
finding as regards the prosecution case of 
possession over the lands in dispute. The 
complainant then put in a ietition 
before the Sub-Divisional Magistrate of 
Barh stating that emboldened by the 
acquittal in the theft cise the numbers of 
the second party arc prepared to commit 
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serious breach of the peace and invoked 
the help cf the Magistrate by asking him 
to institute proceedings under S. 145 of 
the Cr. P. C. The Sub-Divisional Magis¬ 
trate after considering the judgment of the 
Trial Court in the theft case and of the 
Additional District Magistrate who set 
aside the order as to compensation being 
paid by the complainant, and the allega¬ 
tions made in the petition of the com¬ 
plainant, held that there was a dispute 
between the parties regarding the actual 
possession cf the lands in question and 
that the dispute is likely to cause breach 
of the peace. Accordingly he directed 
proceedings to be initiated under S. 145, 
Cr. P. C., and drew up the necessary 
proceedings. The case was eventually 
transferred to the file of the Deputy 
Magistrate of.Barh. The second party filed 
a petition before him in the shape of a 
written statement stating that by reason 
of the decision of the Magistrate in the 
theft case their possession over the pro¬ 
perties in dispute was upheld and con¬ 
sequently there did not exist any dispute 
as to possession with respect to the lands 
in question and hence the proceedings 
started under cl. 1 of S. 145 be stayed 
and cancelled. The Deputy Magistrate 
upheld this contention and directed fur¬ 
ther proceedings under S. 145 to be stay¬ 
ed. Against this order the first party 
moved the Sessions Judge of Patna who 
has referred the case to this Court recom¬ 
mending that the order of the Deputy 
Magistrate be set aside and the proceed¬ 
ings started under S. 145 by the Sub- 
Divisional Magistrate on the 1st October 
1924 be continued until the question is 
determined by a decision under cl. 4 of 
that section. Mr. Akbari on behalf of 
the second party opposes this Reference 
and contends that this Court should not 
revive the proceedings under S. 145 which 
have been cancelled by the Deputy Magis¬ 
trate under cl. 5 of that section. It 
appears to me that the Depuiy Magis¬ 
trate is wrong in construing the decision 
of the Magistrate in the theft case as put¬ 
ting an end to the dispute between the 
parties tending to a breach of the peace. 
That decision no doubt shows that in the 
opinion of the Magistrate the second party 
was in possession of the lands in dispute. 
The decision is not of a competent Civil 
Ccurt and is neb capable of enforcement 
by execution of the same so as to 
preveno a breach of the peace. The 
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first party has not accepted and is not 
bound to accept the decision of the Magis¬ 
trate as to possession passed in the theft 
case. The first party has no right to chal¬ 
lenge in appeal or otherwise the finding 
of the Magistrate as to possession given 
in the theft case, for against an acquittal 
there is no appeal by a private party. As 
a matter of fact he disputed the correct¬ 
ness of the finding in an appeal against 
the order of the Magistrate directing com¬ 
pensation to be paid and succeeded in ob¬ 
taining from the Additional District 
Magistrate an expression of opinion 
which at least threw doubt as- to the 
correctness of the finding of the Magis¬ 
trate. Such a decision is not conclusive 
as to possession and can in no sense be 
9aid to have settled the dispute between 
the parties, so as to put a stop to the 
trouble and consequent breach of the. 
peace. The object of S. 145 is tc finally- 
terminate the dispute between the parties 
so far as the Criminal Court is concerned 
so as to effectively put a stop to any 
breach of the peace. It is with this ob¬ 
ject that the decision of the Magistrate 
under S. 145 is declared to be final and 
conclusive until it is sen aside by a com 
petent Civil Court and the rights of the 
parties are determined by a competentl 
Court. It the Deputy Magistrate thought 
tnat finding of the Magistrate in the theft 
case was a pertinent finding as to posses¬ 
sion, the best course for him was to make 
the enquiry as to possession upon the 
proceedings started by the Sub Divisional 
Magistrate and to treat that decision as a 
piece of evidence of possession quantum 
valebat in the case. The important words 
in cl. 5 of S. 145 which would 
entitle a Magistrate to stay proceedings 
already started under S. 145 are that no 
such dispute as aforesaid exists’ ; that 
dispute is as to the possession of the sub¬ 
ject matter in question. A party may 
disclaim the lands in dispute and thus 
show that there is no cause for any di$- 
pufce and consequently no necessity for 
continuing an enquiry under S. 145. No- 
such thing has happened in the present) 
case. One of the parties may show that 
the title of the parties to the lands in 
dispute is already under investigation 
hy a competent Civil Court and conse¬ 
quently there is no necessity for putting the 
parties to trouble and expenses in continu¬ 
ing an irqirry under S..145. Such a confcin- 
oencv has not arisen in this case. This 
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and similar other circumstances are con¬ 
templated in cl. 5 of S. 145 so as to 
entitle a Magistrate to stop the proceed¬ 
ings alreadv started. The existence of a 
decision incidentally arrived at by a 
rainal Court, or for matter of that, even 
'by a Civil Court, does not per se cause a 
^cessation of the dispute between the par¬ 
ities as to possession. Therefore, the De¬ 
puty Magistrate in the present case stop¬ 
ping the proceedings under cl. 5 of S. 145 
acted under a misapprehension of the 
effect of the decision of the Magistrate in 
the theft case as to the possession of 
the parties with respect to the land? in 
dispute. Numerous authorities have been 
cited on both sides. Pain,in Gonndan v. 
Kulandavehi Gonndan (l), Kedar Nath 
Ghaubey v. Jaleswar Ravi Tewari *2), 
Rambarai Rai v. Sagina Rai ( 3). 
Parmessar Singh v. Kailas pa ti (4), Khnbi 
Singh v. Darbari Maliton (5), and Deonan- 
dan Singh v. Ramajodhya Singh (6). I 
have considered those decisions and I am 
a party to some of them. The view that 
I have taken in this case is supported by 
the principles enunciated in those deci¬ 
sions and is not in conflict with any of 
them. 

The result is this I accept the Refer¬ 
ence as recommended by the learned 
Sessions Judge and set aside the order of 
the Deputy Magistrate of Barb dated the 
25th October 1924, the result of which 
will be that proceedings started under S. 
145, Cr. P. C., will continue and will be 
disposed of in accordance with law. 

As Mr. Mathur ha3 already expressed 
his opinion in the case it is desirable that 
the case should either be tried by the 
Sub-Divisional Magistrate himself or by 
by some other competent Magistrate than 
Mr. Mathur. 

Reference accepted. 


(1) 1022 Mad. 437=43 M. L. J. TIP—(1022) 
M.W.N. 484. 

(2) 1023 Pat. 364=4 P.L.T. 248 = 1 Pat.L.R. 
Cr. 166=24 Cr. L.J. 467. 

(3) 1923 Patua. 437=4 P.L.T. 333=24 Cr.I. 
J. 930. 

(4) [191'] 1 P.L.J. 336=1 P.L.W. 95=17 Cr. 
L.J. 369=35 I.C. S01 = (1917) P.H.C.C. 1 

’ (F. B.) 

(5) [1921] 2 P.L.T. 237=(1921) P.H.C.C. 167= 
62 I.C. 177=22 Cr. T .J. 481. 

(6) [1917] 2 P.L.W. 25=41 I.C. 139=18 Cr. 
L.J. 763. 
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Bucknill and Ross, JJ. 

Sa,riman A hit Petitioner. 

v. 

Emperor— Opposite Party. 

Criminal Revision No. 618 of 1924, 
Decided on loth December 1924, fro m a 
decision of the Sessions J., Arrah, D/ JOth 
June 1924. 

Criminal P.C., 300- Jury allowed to disperse 

after charge—Trial Is illegal. 

There can be no doubt that S. 303 does not 
conte nplate that the Jury, after the Judge has 
summed up a case to the Jury, will leave the 
precincts of tne Court or be at large. The sec¬ 
tion clearly conte.nolates that after the Judge 
had delivered his charge the Jury must then 
retire to the Jury roon and then and there 
consider its verdict. Where after the Judge’s 
charge to the Jury tie latter were, owing to 
ex reptional circumstances, allowed to disperse 
for several hours and then returned to the Court 

and considered and delivered their verdict. 

Heidi that the trial was vitiated. [P. 596, C. 2] 

Ryder Imam —for Petitioner. 

Asstt. Govt. Advocate —for the Crovn. 

Bucknill, J. —This was an application 
in criminal revisional jurisdiction made by 
four applicants who were convicted of 
offences in connection with a dacoity by 
the Assistant Sessions Judge of Shahabad. 
They were tried before a Jury who by a 
majority found them guilty. The first 
two applicants were sentenced to four 
years’ rigorous imprisonment and the 
third and fourth applicants were senteneed 
to three years’ rigorous imprisonment. 

The only point upon which this applica¬ 
tion is made to this Court to interfere 
with the convictions and sentences is that 
there has been in the procedure of this 
case a very gross irregularity which is of 
such a character that the applicants 
ought to be entitled to a re-trial. The 
circumstances surrounding this irregular 
procedure were certainly very unusual. 
Id would appear that after the case had 
been concluded the Judge summed up the 
case to the Jury and after having deliver¬ 
ed his charge it was contemplated that 
the Jury should retire to consider their 
verdict. The foreman of the Jury, how¬ 
ever, became indisposed and began to 
vomit and according to the learned Assis¬ 
tant Session Judge’s order-sheet, he Rhe 
Assistant Sessions Judge) observed that 
the foreman was unable to take part in 
the discussion which was apparently going 
on between the member?, of the Jury. It 
was then about 1 P. M. in the height of 
the hot weather in May ard the Judge 
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seems then to have stated to the Jury 
fhab they could rest for two or three hours 
and * come hick at 4-30 P. M. There 
seems no doubt that the members of the 
Jury then dispersed, left the precincts of 
the Court and went heme. At 4-30 P. M. 
they returned and after having retired 
for about twenty minutes gave the verdict 
to which I have already drawn attention. 
It would seem that the Pleader who 
appeared for the defen 3e pointed out at 
that time to the Assistant Sessions Judge 
that the proceeding had been in fact 
irregular and that three hours had elapsed 
between the time when the Judge had 
concluded hi* charge to the Jury and the 
tune when the Jury had returned its 
verdict and that the bulk of that period 
had been spent by the Jury away from 
the precincts of- the Court. The Judge, 
however, in his order-sheet whilst drawing 
attention to the Pleader's objection, states 
that no definite information had been 
given to him which would show that any 
member of the Jury had an opportunity 
of speaking or holding communication 
with anybody at all and in consequence 
he thought that there was no material 
substance in the objection. The question 
was raised in appeal before the Sessions 
Judge and the Sessions Judge whilst re¬ 
cognizing chat there had been an irregu- 
lurity came to the conclusion that it was 
an irregularity which did not in any way 
vitiate the trial. He thought that al¬ 
though the provisions of S. 300 of Cr. P. 
C. had been clearly disregarded, it was 
necessary for the applicant? to show that, 
as a matter of fact, some communication 
had been made to some member of the 
Jury during the Jury’s absence from the 
Court after the Judge had concluded his 
charge. He also indicates that to his 
mind the circumstances under which the 
foreman of the Jury was indisposed were 
si peculiar that the Assistant Sessions 
Judge had practically no alternative ex¬ 
cept to do what he did do. Now, 
there can be no doubt that S. 300 does 
not contemplate that the Jury after 
the Judge has summed up a case to the 
Jury, will leave the precincts of the Court 
or he at large. The Section clearly con¬ 
templates that after the Judge had deliver¬ 
ed his charge the Jury must then retire 
to the Jury room and then and there con¬ 
sider its verdict; and emphasis is placed 
upon this construction of the Section by 
(the second portion of the Section itself, 


which states that except with the leave 
of the Court no person other than a juror, 
should speak or hold any communication 
with any member or such a Jury. This 
means in particular that the Jury shall 
have no chance of communicating with 
any outside person while they are, in fact, 
considering their verdict. Now the learn¬ 
ed Counsel for the applicants had aptly 
pointed out that there seems every proba¬ 
bility that during the two or three hours 
when these jurors had dispersed to their 
homes they did in fact enter into some 
sort of communication with the outside 
public. I am bound to say that I have 
come to the same conclusion. I think 
that it is hardly possible to imagine that 
during these hours some if not all of the 
Jury did not speak to some person or per- 
sms about the case. It is true we do not 
know in fact that they or any of the Jury 
did so speak to any one but I think that 
one may properly infer that they did so. 
What, if any effect such conversation may 
have had it is, of course, quite impossible 
to contemplate. But I do not think that, 
in the circumstances of this case, this 
irregularity of procedure can be passed 
over. I think it is important to impress 
upon those who have to try cases with a 
Jury that after a charge is made to the- 
Jury, the Jury should not be allowed to 
disperse but should strictly follow the 
procedure laid down in the Code and ( 
there and then retire and consider in, 
private their verdict. The obvious disad¬ 
vantage which might appertain to any 
other form of procedure such as to allow 
t ie Jury to disperse after the charge has 
been concluded see ns to open the door to 
all kinds of possible abuses. At any 
rate it gives a chance of improper com¬ 
munication being made to the Jury by 
persons or by tho Jury to persons interest¬ 
ed in the subject-matter of the trial and 
when one is really in doubt as to what 
has taken place when there has been 
after a charge dispersal of tho Jury. I 
think that it may not be altogether sale 
to conclude that that irregular procedure 
had had no effect upon the Jury’s verdict. 

In this case, therefore, I have with 
some reluctance cocne to the conclusion 
that the'eonvictions must be se: aside- 
and that the applicants must be tried 
de novo. 

Ross, J. —I agree. 

"Retrial ordered. 
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MrLLICK AND Boss, JJ. 

(J- tj rbli u Mahto n Defendant j\]>p 0 l- 

lant. 

v. 

Bibi Kkudai Jatunnissa and others 

Plaintiffs—Respondents. 


arv 1919. On the 12th of January 1919 
Mt. Bhatni, who had entered into posses¬ 
sion of the holding on Una’s death, exe¬ 
cuted a deed of sale of the holding in 
favour of Defendant No- U in considera¬ 
tion of the dues under the earliar mort¬ 
gage and of a sum of Rs. 50 advanced for 
the srndh of Una Mahto. The Defendant 
TCr. 1 onf.omd into nossession of the pro¬ 


Appeal No. 361 of 1922, Decided on 1st 
May 1925, from Appellate decree of the 
Suh-Judge, Patna, D/- 6th February 
1922. 


B. T. Act (1885), S. 26 —Tenant of transferable 
occupancy holding dying intestate without heirs 
Oxmpmcy right rs extinguished—Holding re certs 
to landlord subject to encumbrance created by 

tenant. 

S. *26 seams to mean tha* although the other 
properly of an occupancy raiyat dying intestate 
and' without leaving any heirs, ejeheates to the 
Crown, hi' occupancy right doej not escheat to 
t..^ Crown bat io extinguished. This doe> uos 
mean that the holding ceases to exist but only 7 
that the occupancy right is terminated as in the 
case of transfer of au occupancy right to a per¬ 


son jointly interested in the land a^> propr.etor. 
32 Cal. 386 [F. B.) Foil. The holding is then a 
holding without a tenant and must revert to the 
landlord. 1 Cal. 391, 1925 Patna 57 Poll., 13 C. 


\V. X. 12 Piss. 


[P. 59s, C. 2.] 


Where a tenant can legilly alienate or en¬ 
cumber his holding, and th*t holding revarts to 
the landlord on the death of the tenant intestate 
without heirs, what reverts is the estate that 
was in the tenant as encumbered hv him, dimi¬ 
nished hy virtue of S. 26 by the loss of the occu¬ 
pancy right. 8 M. /. A 509 and 11 M. 1. A. 619 
Poll. [P* 599, C. 1.] 


perty. The Plaintiff claiming the pro¬ 
perty by right of reversion on the death 
of the last *.enant without heirs, settled 
it with Defendant No. 2. Criminal pro¬ 
ceedings between Defendant No. 1 and 
Defendant No. 2 having terminated, un¬ 
favourably to the latter, the Plaintilt 
brought this suit. 

The Defendant pleaded that Mt. Bhatni 
lawfully entered into possession on the 
death of Una and conveyed the. holding 
to him for legal necessity and that he- 
was recognized by the landlord as tenant 
and therefore could not he ejected. 

The learned Munsif held that Mt. 
Bhatni, being a brother’s widow, was no 
heir under the Hindu law. He found, 
however, that she was entitled to main¬ 
tenance out of the entire property left by 
Una and that the landlord had no right to 
take possession of the land. He further 
found that she was in possession and 
that subsequently to the conveyance the 
Defendant No. I was in possession and 
wr-> recognized as tenant by one of the 
mnlilcs Kannoo Dal. He also found that 


A. B. Mulcerjee —for Appellant. 

Khurshed Hussain and Muhammad 
Yusuf —for Respondents. 

Ro3s, J. —This is an appeal by Defen¬ 
dant No. 1 against a decree of the learned 
Subordinate Judge of Patna in a suit 
brought by tha Plaintiff-Respondent for 
recovery oi possession of 51 acres of land 
in the following circumstances. 

The Plaintiff claims to he the proprietor 
of 16 annas of Mauza Simli Morarpur, 
cauzi No. Samelat in which the land in 
suit is situated. The land was formerly 
the occupancy holding of two brothers 
Nokha Mahto and Una Mahto. Nokha 
Mahto died leaving a widow Mt. Bhatni. 
On his death the holding went by survi¬ 
vorship to his brother Una who mortgaged 
it to Defendant No. 1 on the 18th of Nov¬ 
ember 1912. According to the allegation 
in the plaint, which is not traversed in 
the written statement, Una Mahto died 
in the month of Pous 1326, that is Janu- 


tho sale was for legal necessity and was 
valid and consequently he dismissed the 
suit. 

On appeal the learned Subordinate 
Judge agreed with the finding of the 
Munsif that Mt. Bhatni was not an heir of 
Una Mahto. Differing from the Munsif 
he held that she had no right to convey 
the land and the conveyance conferred 
no title on the purchaser. He further 
held on the authority of Muktzleshi 
Dassi v. Putin Behari Singh (l) that on 
the death of the last tenant without heirs 
the security of the mortgage ereited by 
him was extinguished. He was also of 
opinion that the fact that Mt. Bhatni sold 
the holding to Defendant No. 1 showed 
that she had no intention to “charge it 
with her maintenance, and tuere was in 
fact no charge upon the property lor her 
maintenance ; and in the result, he decreed 
the suit. 



1 1903] 13 w. N 
L. J. 324. 
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In second appeal it is contended that as 
the Plaintiff is only a co-sharer landlord, 
the most he is entitled to is joint posses¬ 
sion with the Defendant and that as he 
has framed his suit in ejectment, even this 
relief should not 1)8 given. It is further 
contended that the case of Muktcikeshi 
Dassi v. Puliii Behary Singh (l) was 
wrongly decided and that if the landlord 
is entitled to the property, he must take 
it subject to the mortgage. 

With regard to the first point the 
learned Counsel for the Respondents has 
shown that in the grounds of appeal in 
the Court below it was stated that the 
learned Munsif was wrong in considering 
that the Plaintiff was only a co-sharer 
landlord and ought to have considered 
that he was the 16 annas landlord ; and 
consequently the receipts granted by 
Kanuoo Lai did not relate to the land in 
suit. lie contended that this point was 
clear and was not disputed and that the 
decision of the learned Subordinate Judge 
was on the basis that the Plaintiff 
was the sole landlord. Now in the 
written statement, although it is pleaded 
that the landlord recognized the Defen¬ 
dant No. 1 as tenant and recorded his 
name and granted him receipts; yet the 
statement in the plaint that the Plain¬ 
tiff is the 16 annas landlord is nob ex¬ 
pressly denied. In the judgment of the 
learned Subordinate Judge there is no re¬ 
ference to the finding of the Munsif that 
the Plaintiff was a co-sharer landlord and 
there is no discussion of this point, In 
view of the fact that the suit was decreed 
in full, it must be taken that the judgment 
proceeded on the basis that the Plaintiff 
was the sole landlord and the inference 
to be drawn is that the case was argued 
on that footing. This view finds support 
in the fact that the learned Subordinate 
Judge ha? not referred to or discussed the 
effect of the receipts granted by Kannoo 
Lai. I shall therefore deil with the case 
on the footing that the Plaintiff is the 
sole landlord of the village in which the 
land in suit is situated. 

The question then is what situation 
arose in law on the death ol Una Mahto 
without heirs, because it was not con¬ 
tended for the Appellant that Mt. Bhatni 
was an heir. S 26 of the Bengal Tenancy 
Act occurs in Chap. V, which deals with 
occupancy rights and lays down the law 
for the devolution of the occupancy 
right as follows : “ If a raiyat dies intes¬ 


tate in respect of a right of occupancy it 
shall, subject to any custom to the con- 
trary, descend in the same manner as 
other immovable property : Provided that 
in any case in which under the law of 
inheritance to which the raiyat is subject 
his other property goes to the Crown, his 
right of occupancy shall be extinguished.” 
This seems to mean that although the 
other property of an occupancy raiyat 
dying intestate escheats to the Crown, bis 
occupancy right does not escheat to the 
Crown but is cxtinguised. This does 
not mean that the holding ceases to exist 
but ouly that the occupency right is ter 
minated as in the case of transfer of an 
occupancy right to a person jointly inter-' 
ested in the land as proprietor, Bammohan 
Pal v. Sheikh Kacliu (2). The* holding is 
then a holding without a tenant and must 
revert to the landlord. This right of the 
landlord to the reversion where there are 
no heirs is clear on principle and is recog¬ 
nized by implication in Sonat Kooer v. 
Himmut Bahadur (3) and is expressly re¬ 
cognized by the Court in Srikanta Prasad 
v. Jag Sail (4). So far as the decision in 
Muktcikeshi Dassi v. Pulin Behari Singh 
(1) i3 to the contrary effect, I would 
respectfully differ from it. 

The question then is, what reverted to 
the landlord ? In The Collector of Mauli- 
patam v. Cavaly Vencata Narrainapa (5) 
and in Cavaly Vencata Narrainapah v. 
The Collector of Masulipatam (6) it was 
held in dealing with the escheat of a 
zamindari to the Crown that a mort¬ 
gagee by a mortgage created by the last 
holder was entitled as against the Crown, 
who took the estate bv escheat on the 
death of the widow for want of heirs, to 
possession of the estate under the mort¬ 
gage as security for the amount advanced 
and interest, subject to the equity of 
redemption by the Crown. If property 
escheats to the Crown subject to equities 
there can be no reason why it should not 
revert to tlie landlord on the same terms. 
The question whether the holding in the 
present case reverts subject to the mort¬ 
gage created by the last holder depends on 

(2) [1905] 32 Cal. 3SG=9 C. W. N. 249.=1 C. 

C. L. -1. 1 (F. B.) 

(3) [1876] 1 Cal. 391—3 I. A. 92=25 W. R. 

239—3 Sar. G08 (P. C.) 

(1) 1925 Patna 57=3 Pat. S19=6 P. L. T. 237. 

(5) [1S59-S1] 8 M. I. A. 500=2 \Y. R. 59= 

1 Suthcr. 417=1 Sar. 572 (P. C',) => 

(6) [1867] 11 M. I. A. 619=10 W. R. 47=2 

Suther 103=2 Sar. 338 (P. C ) 
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whether the holding was transferable or 
noli. Now in this case the transferability 
of the holding has never been questioned, 
but has been assumed. The transfer to 
Defendant No. 1 is referred to in the 
plaint but it is not questioned on the 
ground of non-transferability. If the last 
holder had sold the holding the landlord 
would have got nothing ; as he has trans¬ 
ferred it by way of mortgage, the land¬ 
lord gets only the right to redeem. It 
seems clear that where a tenant can 
legally alienate or encumber his holding 
as in the present case and that holding 
reverts to the landlord on the death of 
ithe tenant intestate without heirs, what 
reverts is the estate that w as in the 
tenant as encumbered by him diminished, 
of course, by virtue of S. 26 by the loss of 
the occupancy right. Now Una Mahto 
'mortgaged this holding to the Defendant 
No. 1. The conveyance from Mfc. Bhatm 
may be, and, in my opinion, is, without 
legal effect. But the position of the De¬ 
fendant No. 1 is at least that of a mort¬ 
gagee in possession and he is entitled to 
retain possession until he is redeemed by 
the landlord or until his tenancy is other¬ 
wise lawfully determined. It is unneces- 
sary to consider the decision of Muktake- 
shi Dassi v. Ptclni Behari Singh (i) in this 
connection as that was a case of a non- 
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sent case ought to follow the terms of 
that decision of the Privy Council. 

The result is that the appeal must suc¬ 
ceed and there will be a declaration 
that the Plaintiff has a right to redeem 
the holding in suit and that if the parties 
can agree within fifteen days as to the 
terms of redemption, these terms will be 
embodied in the decree ol this Court ; and, 
in that case, each party will bear his own 
costs throughout. But if they do not so 
agree then the appeal will stand decreed 
and the Plaintiff’s suit will be dismissed 
with costs throughout, without prejudice 
to his right to redeem. 

Muliick, J .—I agree, 
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Das, J. 

Ritbhanjan Rai and others 

tioners. 


Peti- 


Iiing Emperor —Respondent. 

Criminal Revision No. 5S3 of 1924, 
Decided on 26th November 1924, from an 
order of S. J. of Shahabad, D/~ the 22nd 
September 1924. 

Criminal P. C., S. 437 —Discharge cannot be sec 
aside unless it is perverse and not merely wrong. 


transferable holding. 

In Gavaly Vencata Narrainapah v.T/te 
Collector of Masulipatam (6) the Judicial 
Committee observed as 'follows at p. bob 
(11 I. A.): “ This declaration is fatalto the 
Respondent’s claim to immediate posses¬ 
sion of the zemindari, but it will leave t ie 
equity of redemption in the Crown. In 
strictness the present suit should stan 
dismissed, leaving the Crown to assert 
that equity, if it shall be so minded, in 
a suit properly framed for the purpose. 
It has, however, been suggested at the 
Bar that provision for redemption mig it 
be made in this suit. If the parties can 
agree a 9 to the terms of redemption, then 
Lordships would not be unwilling to have 
them embodied in the order to be made 
on this appeal. But if they do not so 
agree, the order which their Lordships 
must recommend to Her Majesty as a 
consequence of the before-mentioned de¬ 
claration is that the Respondent s suit 
should stand dismissed without prejudice to 
the right of the Crown to redeem. In my 
opinion, the order to be made in the pre- 


The Sessions Judge has to consider whether it 
was open to the Magistrate to come to the con¬ 
clusion to which he did come on the materials 
before him. That a different view could be 
taken on the evidence would not justify the 
Sessions Judge in ordering commitment ; he 
must come to the conclusion that the finding of 

the Magistrate is not only wrong but perverse. 

T. (301. C. 1] 

Ali Imam and Ryder Imam — for Peti¬ 
tioners. 

Government Advocate for tne Crown. 

Das, J. —This application is directed 
against the order of the learned Sessions 
Judge of Shahabad, dated the 22nd Sep¬ 
tember 1921, by which he ha3 directed 
the petitioners to be committed to the 
Cour 3 of Sessions by the discharging 
Magistrate, or if he is transferred by his 
successor. 

The petitioners were tried by a Magis¬ 
trate of Sassaram in respect of an occur¬ 
rence which took place on the afternoon 

of the 14th of April last. 

By his order dated the 20th June 1921, 
the learned Magistrate discharged the 
petitioners under S. 253 of the Code. 
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of which they all' received injuries from 
the effect of which Sheodahin died the 


The complainant thereupon moved the 
Sessions Judge of Shahabad with the re¬ 
sult that the petitioners have now been 
directed to be committed to the Court of 
Sessions. 

It is not open to doubt that in the 
course of the occurrence which took 
place, Sumiran and Balgobind received 
certain injuries which were more or less 
slight. It is the case of the prosecution 
that serious injuries were inflicted on 
Sheodahin, the brother of Sumiran and 
Balgobind, which caused his death. 
Sheodahin undoubtedly died in the after¬ 
noon of the loth April, and the medical 
evidence shows that there were two con¬ 
tusions on both sides of his head which 
were the cause of his death. 

The defence theory is that he received 
these wounds hy a fall from a tree. The 
medical Officer stated in his evidence 
that a contusion on one tide of the head 
could have been caused hy a fall from a 
tree. On being pressed further, he stated 
that contusions on both sides of the head 
could he caused by a fall from a tree hut 
that the idea was far fetched. I under¬ 
stand bis evidence to he that it is possible 
but highly improbable that the injuries on 
both sides of the head could have been 
caused by a fall from a tree. 

Now in respect of the occurrence, 
Sumiran is alleged to have lodged an in¬ 
formation before the Writer Head Con¬ 
stable at 7 P. M. that evening. He is 
alleged to have reported that the peti¬ 
tioners were taking his cattle to the pound 
from a purti land when he went and re¬ 
monstrated. On that there was an alter¬ 
cation and he was assaulted. As the 
cffcnee disclosed in the information was 
of a non cognizable nature, the constable 
refused to take any action. It is to be 
noted that there was no suggestion in the 
Sanha that serious injuries were inflicted 
on Sheodahin, or that the Complainant 
and his brother were taking the cattle to 
the pound. 

The case made hy the prosecution at 
the trial was, however, a different one. 
That case is as follows : 

“Twenty or twenty two heads o! cattle 
of village Baluahi were eating the crops 
stored in the khalihan of Sumiran Singh, 
Sheodahin and Balgobind, and Sumiran, 
Sheodahin and Balgobind started driving 
the cattle to the pound.” Thereupon the 
petitioners came and rescued the cattle 
and began to assault them in the course 


next day. 

It will be noticed that tlie case present¬ 
ed in Court was radically different from 
the one alleged to have been stated to the 
\\ riter Head Constable, and it was impos¬ 
sible for the Court to convict the petition- 
- ers if it found that the information was 
correctly recorded hy the Writer Head 
Constable. 

The Sanha was proved hy the Head 
Constable who was very proj)erly called as 
a, witness on behalf of the prosecution. 
Sumiran in his evidence admitted that he 
went to the Wirter Head Constable to 
have his information recorded ; hut lie 
states that the constable refused to take 
down his statement. In this he was 
contradicted by the Writer Heac Con¬ 
stable and the Court had to consider 
which of the rival versions was true. On 
a consideration of the evidence, the Ma¬ 
gistrate came to the conclusion that the 
evidence of Sumiran on this point was 
untrue, and I have no doubt whatever 
that this is the only conclusion at which 
he could have arrived. 

Now if the prosecution case he true, a 
serious offence had been committed hy 
the petitioners. It is the evidence of Su¬ 
miran that he went to the Writer Head 
Constable to have'his information record¬ 
ed but that the refused to record his 
statement. No attempt was made to have 
Sheodahin conveyed to the hospital and 
the complaint was not filed in Court till 
the lhth of April, the occurrence having 
taken place on the 14th of April. The in¬ 
ternal evidence furnished hy the com¬ 
plainant, however shows that it was drawn 
up on the afternoon of the 15th of April. 

Now J cannot believe that, if the police 
refused to help Sumiran in the matter, 
Sumiran would not have rushed to the 
Court at the earliest possible opport unity 
and laid his case befoie the Court; hut he 
waited till the Kith of April and when he 
did file his complaint in Court, he made 
no allegation whatever against the police 
and suppressed the fact that he had gone 
to the Head Constable to have his in 
formation recorded. The facts speak for 
themselves and it is not noeessarv for me 
to pursue the subject. 

These being the circumstances, the 
Magistrate had to consider whether there 
was a case to go to the Jury, or whether 
he was not competent to try the caso 
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himself. He examined the evidence and 
came to the conclusion that 
“there is nothing to show that the 
injuries were indicted with intent to 
eauie death or knowing it likely that 
they will cause death”/ Although the 
point is disputed by the learned Govern¬ 
ment Advocate, I take the view that the 
finding of the Magistr tte amounted to a 
finding to the effect that there was no 
case <a^ culpable homicide to be tried 
by the Court. That being his finding, he 
tried the case himself to see whether 
any of the petitioners could be convicted 
of an offence under 3. 32 ') I. E. C. On 
this his finding is that “the injuries were 
received in the heat of tbo fight and pi’Dv- 
od fatal afterwards”. Hiving accepted 
that the Sanha correctly represented the 
information given by Sumiram, the 
Magistrate rejected the whole of the pro¬ 
secution evidence and discharged the 
petitioner under Sec ion 253 of the Code. 

When the matter went up to the learn¬ 
ed Sessions Judge at the instance not of 
the Cro .vn but of Sumiram, the learned 
Sessions Judge thought that there was 
much to be said on behalf of the com¬ 
plain mt that the eatry in the Station 
diary was not a correct entry. 

^ow it seems to me t>hat this was a 
vital point in the case: was the entry in 
the station diary a true entry or a false 
entry. In dealing with this point, the 
learned Magistrate referred to two cir¬ 
cumstances which in his view svere im¬ 
portant : first that there was no allega¬ 
tion by Sumiran eithsr in his petition of 
complaint or in his statement on solemn 
affirmation that the W riter Head Con¬ 
stable refused to take down his state¬ 
ment; and secondly that Sheodahin was 
.not taken to the thana. 

Row these are matters not discussed 
in tie Judgment of the learned Sessions 
•Judge. I apprehend that, in considering 
whether the petitioners should he direct¬ 
ed to be committed to the Court of Ses¬ 
sions notwithstanding they had been dis¬ 
charged by the Magistrate, the Sessions 
Judge had t .> consider whether it was 
open to the Magistrate to come to the 
conclusion to which lie did come on the 
materials before him That a different 
view' could be taken on the evidence 
!would not justify the learned Sessions 
Judge to tike the coups ) which he has 
♦taken; he mrst come to the conclusion that 
jthe finding of the Magistrate is not only 
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wrong bub perverse. In my opinion, on 
the materials in the reord. the learned 
Sessions Judge could nob have come to 
the conclusion that the finding of the 
Magistrate on this point was a perverse 
finding nor do I think that the learned 
Sessions Judge has come to that conclu¬ 
sion. The finding of the lear ed Sessions 
Judge on this point is somewhat halting; 
but a 3 I read the Judgment, he does not 
even say that the finding of the Magi¬ 
strate is wrong although he does throw 
some doubt on that finding. In my opi¬ 
nion there is no case to be tried either 
under S. 301 read with S. 149, or under 
S. 147 of the Indian Peoal Code. 

But th6 learned Government Advocate 
contended before me that at any rate 
there is a case under S 325 bo be tried. 

There is no doubt that Shsodahin ha5 
died from injuries inflicted on him. I have 
read the evidence myself an i I altogebhsr 
reject the theory that Shoodahin cduI l 
have received these injuries by a fall 
from a tree. But still the prosecution 
has to establish a ca3e under 3. 325 
against the petitioners or some of them. 
The learned Magistrate examin'd the 
prosecution evidence and rejected it as 
unworthy of credit. His finding on this 
point is as follows : — 

” It is clear that true circumstance o l 
the occurrence have been suppressed 
and false an 1 fictitious circumstances 
have been set forth in order to got up a 
case. All the eleven accused persons are 
given their respective parts, three assiuh 
one man, three assault another and five 
assault another. Kono are left to stu-nd 
idle. But I do not understand how in 
the heat of fight person 3 injured can see 
tilings so minutely and in detail ani why 
when so many persons used their lathis 
so few injuries were received. This shows 
that much less number of men were en¬ 
gaged in the occurrence than what is al¬ 
leged by the prosecution and this is ano¬ 
ther proof that the circumstances of the 
occurrence have been changed. 

It was, iu my opinion, open to the learn¬ 
ed Magistrate, on the materials before 
him, to reject the evidence, hiving 
regard to the fact that the prosecution 
had uidoubtedly made a false case on 
many points. 

It is, however, contended by the learn¬ 
ed Government Advocate that Sheodah¬ 
in laving died from the injuries admitted¬ 
ly inflicted on him by the petitioners, 
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there woulc be a gross miscarriage of 
justice if the petitioners are nob directed 
to be committed to the Court of Sessions 
to be charged for an offence under S. 325, 
or at any rate if further inquiry into the 
matter lie not ordered. 

Now in dealing with this point, it has 
to be remembered that charges under S. 

304 read with S. 149 and S. 147 have 
wholly failed. I have myself read all 
the evidence in the case and there is no 
doubt whatever that there is no case 
under S. 304 to be tried. That being so 
the only question is, is there any evidence 
on the record to connect the petitioners 
or any of them with the serious injuries 
inflicted on Sheodahin ? As 1 have said 
1 have read ill the evidence in the case 
and in my opinion there is no evidence 
whatever to connect the petitioners or 
any of them with those injuries. That 
being so, obviously none ol the petitioners 
could be convicted of an offence under 

S. 325 I. P. C. 

The application must bo allowed and 
the order of the learned Sessions Judge 
must he set aside. 

Reference answered. 
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Dawson-Millek, C. J., and 
Macpherson, J. 

Debt Prasad Dhandhania and others 
Plaintiffs—Appellants. 

v. 

others — Defendants' 


Mahesh Lal and 
Respondents. 

Appeal No. 35 
22nd May 1925, 


personally liable, 
estate for irhnse 


of 1922, Decided on 
from Appellate decree 
of the ~Dt. J. of Bhagulpur, D-22nd 
August 1921. 

if Receiver—Receiver is personally liable creep> 
>rhen liability is marie a charge an assets only, by 
Court's order - Even when 
Receiver can create liability on 
benefit loan teas made. 

\ receiver put in charge of property for the 
purpose of managing it, is ordinarily personally 
responsible to any persons with whom he may 
contract liabilities t v the purposes of managing 
the property, looking to be reimbursed from the 
estate itself. There are, however, certain cases 
in which the principle does not operate so as to 
render the receiver personally liable in respect 
of sums which have been advanced to him. 
Those cases are where the sums have been ad¬ 
vanced pursuant to an express order from the 
Court and where payment has been made a 
charge upon the assets owly. As the acts of the 
rec. iver are the acts of the Court, the estate 
cannot be permitted to enjofy he benefit to 


those acts without being held responsible for 
the obligations arising out of them.fP G04, C 1,2] 

The purchaser of an equity of redemption 
instituted a suit against the mortgagee for the 
specific performance of a contract for assignment 
of the mortgagee’s interest. The suit was de¬ 
creed by the Trial Court. The plaintiff deposited 
the consideration amounr. in Court. But the 
mortgagee preferred an appeal to the High 
Court. Pending the appeal he was appointed 
receiver to sue upon the mortgage bond as it 
was going to be time-barred. As receiver he 
borrowed money by sub-mortgaging the mort¬ 
gage bond for the purpose of bringing the suit 
on the mortgage bond. He brought the suit,- 
but on the dismissal of his appeal in the specific 
performance case, he withdrew the suit. The 
sub-mortgagee thereafter instituted a suit for 
recovery of his loan aud as his claim for mort- 
gage decree was time-barred he prayed for a per¬ 
sonal decree against the receiver. 

Held : that the money was borrowed entirely* 
iD the mortgagee’s interest tc pat him in a posi¬ 
tion to prosecute the mortgage suit and that 
bis liability to repay that sum undoubtedly 
arose as the person for whese benefit he borrow¬ 
ed the money, namely himself. Assuming that 
he could not be sued as a receiver because the 
transaction was made under the express direc¬ 
tions of the Court, still the principles of justice 
and equity required that he should repay that 
which he borrowed as a receiver and used for 
his own benefit and covenanted to repay. 

[P G05, C 1,2] 

„v. C. Si ii ha, S. N. Palit, Rai Guru 
Saran Prasad and Jadubans Sahay —for 
Appellants. 

A. K. Ran, S. M. Midlick, S. N. Bose 

Bindhesri Prasad and Janaki Kishore — 
for Respondents. 

Dawson-Miller, C. J. —The suit out 
of which this appeal arises was instituted 
on the 19th September 1919, by Debi 
Prasad Dhandhania and other members 
of his family against a number of Defen¬ 
dants, for the purpose of enforcing a bond, 
dated the 5th July 1912, executed in 
favour of Debi Prasad Dhandhania by 
Sakhi Chand, to secure the repayment ol 
a loan of Rs. 2,000 carrying eompoud in¬ 
terest at the rate of 9 per cent, per an¬ 
num. The money was borrowed by 
Sakhi Chand under circumstances some¬ 
what peculiar and which I must refer to 
shortly in order to explain the nature of 
the questions which arise for decision in 
the case. 

At the time when the loan was taken, 
litigation was pending between Sakhi 
Chand, deceased, who is represented in 
this suit by the Defendants fourth party, 
and Darbari Lal who is now represented 
by the Defendants first party. I may 
add that the other Defendants in the 
suit, the second and third party Defend- 
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ants, are the farzhhrs of Darbari Lal and 
persons who are interested in the pro¬ 
perty whi ;h was the subject of the suit 

I am about to mention. 

It appears that in the year 189/, a 
mortgage bond was executed by one 
Bulaki Lal in favour of Bishun .Ohand, 
the predecessor-in-interest of Sakhi Chand 
and the Defendants fourth party. On the 
23rd July 1909, Bishun Ghand entered 
into an agreement with Darbari Lal to 
assign to him his interest under the mort¬ 
gage" bond of 1897. On the 29th March 
1910, Bishun Ghand having died, a suit 
was ’instituted by Darbari Lal against 
Sakhi Ghand, Bishun’s brother and legal 
representative, for specific performance 
of the contrast of the 23rd July 1J09. 
Sakhi Ghand was contending that no 
binding agreement had been entered into. 
The trial Court, however, in that suit 
delivered its judgment on the -Oth Fe¬ 
bruary 1911 in favour of Darbari Lal and 
ordered an assignment of the mortgage 
to be executed by Sakhi Chand in favour 
of Darbari Lal upon the latter depositing 
the agreed purchase price. The money 
was deposited in Court but was not taken 
out of Court by Sakhi Ghand, for he 
entered an appeal bo the High Court Lom 
the decision of the Subordinate Judge. 
Whilst that appeal was pending, an ap¬ 
plication was made to the Court by Sakhi 
Ghand to appoint a receiver of the mort¬ 
gage interest in order that a suit might 
be brought upon the mortgage against the 
mortgagors, because at that time the suit 
was about to become time-barred and 
unless action was taken by either Sakhi 
Ghand who claimed to be the real ownei 
of the mortgage bond or by Darbari Lal 
in whose favour a decree had been passe 
ordering a convey ance to be executed in 
his favour, then the bond would become 
time-barred and nobody would receive the 

benefit of it. 

It appears quite clear from the evidence 
in the case which has been referred to in 
the judgments of the Subordinate Judge 
and of the Dis rict Judge, whose judgment 
is now under appeal, that, Darbari Lal, 
as might well he expected, vas nob pre¬ 
pared to take part in bringing a suit 
against the mortgagor, for although lie 
was assignee of the mortgage he had in 
fact in the year 1909 himself purchased 
from the mortgagor the equity of redemp¬ 
tion in the mortgaged property. I 1 he 
result, therefore, would be, so far as he 


was concerned, that he would be a party 
if ho assented, to a suit brought against 
himself. His case was that he being a 
purchaser of the equity of redemption 
and also the purchaser of the mortgage 
bond the whole property was his and 
there was no object in bringing a suit to 

enforce the mortgage. He was however 

at all times apparently perfectly willing 
oo pay the price arranged for trie assign¬ 
ment' of the mortgage interest and in 
fact that money had been paid into 

Court. , .. 

On the Uth March 1912, the applica¬ 
tion of Sakhi Ghand to appoint a receiver 
was granted and he himself was appoint¬ 
ed receiver of the interest in the mort¬ 
gage bond in order that he might on 
behalf of the person interested bring a 
suit for its enforcement In order to 
carry on the suit he applied to the High 
Court for power to raise a loan of. R3. 
2,000 to provide funds to prosecute the 
suit. Having obtained the leave of the 
Court, he accordingly borrowed the money 
from the Plaintiff, a hanker of Bhagalpur, 
and instituted a suit on the 5th July 
1912 as receiver to enforce the mortgage 
bond. At some time which has not been 
definitely stated but after the suit on the 
mortgage bond was instituted, the appeal 
by Sakhi Chand against Darbari Lal 
in the suit brought to enforce specific 
performance of the contract of the 23rn 
July 1909, was decided in favour of Dar¬ 
bari Lal. Thereupon, as there was no 
further appeal from that decision, theie 
wa 3 no object iu Sakhi Chand as receiver 
proceeding any further with the moit- 
gage suit, and accordingly ho made up 
his mind to make the best of matters ana 
to take out of Court tho money which 
had been deposited to his credit as con¬ 
sideration for the assignment of the mort¬ 
gage bond, and the suit which he had 
brought on that bond on the 5th July 
1912 was dismissed on the 10th February 
1914 without prejudice to the rights of 
Debi Prasad, the Plaintiff in the present 

suit. 

The question that now arises is whe¬ 
ther the Plaintiff is entitled to recover 
either from Darbari Lal or from any of 
the other Defendants the amount borrow¬ 
ed under the bond in suit. Both the 
Subordinate Judge and the District Judge 
on appeal considered that the Plaintiff 
had no remedy against either of the De¬ 
fendants. The bond hypothecates the 
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interest in the mortsege bond of 1897 as 
security for repayment of the loan, but 
even if a decree were passed in favour of 
the Plaintiff upon the bond in suit as 
against the interest hypothecated, that 
would he a barren decree because the 
mortgage bond of 1897 which was hypo¬ 
thecated has long since become time- 
barred and no suit could now be brought 
to enforce it. 

There remains, however, the question of 
the personal liability of the Defendants. 
In the bond in suit Sakhi Gband recites 
that he is a receiver appointed by the 
High Court at Calcutta He then refers 
to the making of the mortgage bond of 
1897 and to the litigation which was 
pending with regard to the agreement to 
assign that bond to Darbari Lai and 
states that in the capacity of receiver 
he has borrowed Es. 2,000 from Debi 
Prasad at 9 per cent, per annum interest 
agreeing to pay back the principal within 
a period of two years. Then it goes 
on to state that for security of the afore¬ 
said amount borrowed with interest, 
the amount due under the mortgage 
bond” (that is, the bond of 1912) “will 
be an incumbrance over the aforesaid 
mortgage bond, dated 9th April 1897, 
that is to say. from the amount realised 
ui der the aforesaid mortgage b md, dated 
9th April 1897, amount principal with in¬ 
terest and compound intoest due under 
the aforesaid present mortgage bond will 
be first paid up.” 

It will be seen that in addition to the 
charge upon the mortgage bond itself, 
there is a personal covenant to repay the 
loan, and the question is, whether Sakhi 
Chand or Darbari Lai or any other of the 
Defendants is liable upon that contract. 
Sakhi Chand entered into the contract, 
las a receiver, and it is contended that in 
the circumstances of this case he is under 
no personal liability as receiver. The 
ordinary rule is that a receiver put in 
charge of property for the purpose of 
iinanaging it is ordinarily personally res¬ 
ponsible to any persons with whom he 
imay contract liabilities for the purposes 
of managing the property, looking to be 
jreimbursed from the estate itself. There 
are, however, certain cases in which the 
principle does not operate so as to render 
it he receiver personally liable in respect 
:of sums which have been advanced to 
• him. Those cases are where the sums 
have been advanced pursuant to an ex- 
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pres c order from the Court and where 
repayment has been made a charge upon 
the assets only. It wa- laid down by! 
Mr. Justice. Sale in the ca^e of Ifo hart t 
Bibi v. Shyama Bibi (l) that the receiver j 
even if personally liable may create a 
liability upon the estate of the person for 
whose benefit the loan was made. It 
that case Sale, J., after / ointing out the 
difference be* we n the position of trustees 
and receivers in acting on behalf of an 
estate, says \n his judgment : “ In the 

latter case creditors deal with the Cjurfc 
through its receiver and the Court im¬ 
poses obligations on the estate through 
the receiver for protection of creditors 
dealing with the receiver. It doubtless 
is the law, as appears from the case al¬ 
ready cited, that in carryiny on a busi¬ 
ness under directions of the Court a 
receiver must necessarily incur personal 
obligations, but in incurring these personal 
obligations it seems to tne that he neces¬ 
sarily and under the authority cf the 
Court imposes obligations on the estate 
for the benefit of those creditors with 
whom he has dealt, and which obliga 
tions the Court ought and dees give 
effect to and it is in this respect that a 
receiver occupies a position towards an 
estate in his hands different from that of 
an executor or trusteoa,” And- in a later 
part of the judgment lie points out that 
the right to maintain such a suit is 1 
founded on the just and equitible prin-j 
ciple that as the acts of the receiver are,' 
the acts of the Court, the estate cannot 
be permitted to enjoy the benefit of those 
acts without being held responsible for 
the obligations arising out of them. Iff 
seems to me, therefore, that a receiver 
appointed in the circumstances in which 
the receiver in this case was appointed 
is entitled to, and does, in incurring obliga¬ 
tions of this sort, create a liability upon; 
the estate of the person for whose beDefiv 
the obligitions were incurred. 

What are the circu nstances here? 
Sakhi Chand was suing to enforce a mort¬ 
gage, a mortgage which in fact he had 
assigned to Darbari Lai. He was dispu¬ 
ting that assignment ; he had failed in 
the trial Court and he had been ordered 
to execute a conveyance in favour of Dir 
bari Lai. The purchase price had been 
deposited in Court hut he refused to take 
it out and he was bringing an appeal to 
the High Court from that decision. If he 
(1) L1903] 30 Cal. 987=7 C. W. N. 799. 
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succeeded in that appeal then obviously 
he would be entitled to prosecute the 
mortgage suit and would probably recover 
more than the consideration for the as¬ 
signment deposited in Court. D&ibui 
Lai 01 the other hand was the proprietor 
of the eqoity of redemption an l was con¬ 
tending that he was the as-ignee of the 
mortgage interest, a mafev st11 sub 
i ltd ice. It was therefore obvicu-ly not in 
his interest or for his l.v-nefr that any 
suit should be brought on the mortgage 

bond. In the circumstances Sakbi Chand 

himself was appointed a receiver of t'.e 
interest in the mortgage bond in order to 
prosecute the suit, and I may add, to 
prosecute the suit entirely for his own 
benefit. In these circumstances the ap¬ 
peal which he had taken to the High 
Court failed and therefore it was quite 
obvious after that, that he had ceased to 
have any interest in the mor'gage bond 
beyond the amount deposited and tha, 
the assignment to Darbari Lai wa-- gooi 
and valid. Had he succeeded in his ap¬ 
peal against Darbari Lai and gone on 
with the suit on the mortgage bon , ue 
would presumably have recovered the 
am out t due thereunder. It became iow- 
ever, no longer practicable for him to pro¬ 
secute the suit as receiver o! the mort¬ 
gage interest for that had then ! assec 
Darbari Lai who aLo held the equity of 
redemption. The result was that instead 

of getting into his hands the proceeds o 

the mortgage suit which would have 
been charged with repayment of the loan 
he was eventually content, and in a- 
bound to accept instead the consideration 
for the assignment which had been pai 
into Court. It is true that tl at money 
was not the proceeds of the mn’ugage sut 
and it is contended that it was not c in 
ged with the payment ot the loan un U 
the bond now sued on, but in the circum¬ 
stances It represented Sakhi Chanc s m 
rest in the mortgage bond which was the 
inteiegt charged and I think e wa 
bouni to pay thereout the loan tak n 
from the Plaintiff. Moreover the money 
was borrowed entirely in his own interest 
to pot him in a position to proseou.e the 
mortgage suit, and if that is so, it seems 
to me that his liability to repay that sum 
[undoubtedly arises as the person ol 
[whose benefit he borrowed the money, 
namely himself. Assuming that he could 
not be sued as a receiver because the tran- 
tion was made under the express (irec 


tions of the Court, still 1 think, the pnnci 
pies of justice and equity require that he 
should repay that which he borrowed as 
receiver and used for his own benefit and 
covenanted to repay and that the P efe °" 

dants fourth party, as representatives ot 
Sakhi Chand, the person for whose bene¬ 
fit the money was in fact borrowed, are 

liable to the extent of his assets coming 

into their hands. 


The result will he that the decree of 

the District Judge will be set aside and a 
decree in lieu thereof will be entered 
in favour of the Plaintiffs for the sum of 
Es. 2,000 together with interest at the 
bond rate from the date of the bond upto 
the date of this decree and further in to¬ 
re st at 6 per cent, per annum until reali¬ 
sation. 

The Plaintiffs are entitled to their costs 
in this appeal and in both the lower 
Courts from the defendants fourth party. 
The appeal as against the other Defen¬ 
dants in the suit will he dismissed. The 
Defendants first and third party are en¬ 
titled to one set of costs in eacli Couit to 
be divided between them. The Defen¬ 
dant second party did not appear and 
is not entitled to costs. The decree of 
this Court will be subject to the provi¬ 
sions cf Ss. 52 and 53 cf the Code of Civil 

Procedure. 


Macpherson, J. I agree. 


Decree varied. 
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Gauri Shankai 
tiffs—Appellants. 
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Bahadur Singh and others - 
dants—Respondents. 

First Appeal No. 44 of 1922, 
on 21st April 1925, against the 
of Sub. J., 1st Class, Patna, 

November 1921. 

T P. Act, S. 101— Question whether subrogatto 
takes place is one of intention—Fart}! slwuU c 
presumed to intend ichat is manifestly tortus 

neflt. . . , . 

The question whether a mortgage w c is 
raid u8 is to be considered as extmgu shed or 
kept, alive for the benefit of the ffersou who makes 
the payment, is a question of intention, but, 
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every one is presumed to intend that which is 
manifestly for his benefit. [P. 607, C. 1] 

(6) Mortgage — Decree on second mortgage — 
Decree on prior mortgage declaring puisne mort¬ 
gagee to be entitled to redeem — Property not re¬ 
deemed—Purchaser in execution of decree on 
second mortgage with notice of prior mortgage can - 
not claim higher position than second mortgagee. 

Where a purchaser in execution of a decree 
passed on a secoud mortgage purchased the pro¬ 
perty with full notice of the previous mortgage 
and subsequently, decree was passed on the 
first mortgage which expressly declared the 
puisne mortgagee to be entitled to redeem the 
property and where this was not done and the 
property was ultimately sold in execution, 

0 

Held: that the pruchaser in execution of the 
decree on the secoud mortgage could not claim a 
higher position than the subsequent mortgagee. 

N. C. Sin-ha t N. C. Ghosh , G. P. Das 
and Miss. S. B. Hazra —for Appellants. 

Sultan Ahmad , Kailas pati, S. Dayal 
and Sarjoo Prasad—(or Respondents. 

Das, J. It is somewhat difficult to 
understand the nature of the suit which 
has given rise to this appeal; but the 
object seems to be to obtain a declaration 
that the second mortgagee or the person 
who now represents the interest of the 
second mortgagee is entitled to priority 
over the first mortgagee. 

In order to understand the point which 
has been argued before us by the plaintiffs 
who are the appellants in this Court, it 
is necessary to remember the following 
transactions. 

On the 9th June, 1902, defendants 11-16 
who will henceforth be referred to as the 
mortgagaors, mortgaged an 8 annas share 
of a certain mokarrari property to Har- 
bans Narain Singh represented in this 
action by defendants 7-10. On the 29th 
September, 1902, the mortgagors mort¬ 
gaged 16 annas of the same property to 
Rai Bahadur Harihar Prasad Singh, cited 
as defendant No. 5 ii. this action. 

On the 23rd December, 1907, the mort¬ 
gagors borrowed Rs. 71,000 from Ram 
Narain Singh, represented in this action 
by defendant i 2-4 and gave a usufructuary 
mortgage of the entire 16 annas of the 
mokarrari property as well as other pro¬ 
perty to him. This usufructuary mortgage 
was executed in order to enable the mort¬ 
gagee to pay oft', amongst others, Harbans 
Narain Singh. A large portion of the 


consideration money was left with Ram 
Narain Singh to enable him to pay off 
Harbans Narain. It appears that Harbans 
Narain was not paid by Ram Narain and 
on the 11th June, 1909 Harbans Narain 
instituted a suit being suit No. 27 of 1909 
against the mortgagors, to enforce the 
security of the 9th June, 1902 as against 
them. He took the precaution of joining 
Rai Bahadur Harihar Prasad Singh as a 
party defendant in this action. This suit 
as I have said, was instituted on the 11th 
June 1909; but it appears that Rai Baha¬ 
dur Harihar Prasad Singh himself insti¬ 
tuted a suit to enforce his security of the 
29th September, 1902 sometime in 1904 
and on the 4th February, 1907 he obtain¬ 
ed the usual mortgage decree subject to 
the prior mortgage of Harban9 Narain 
Singh. He took out execution proceedings 
and in due course the property was put 
up for sale and on the 17th September, 
1917, the plaintiffs purchased the property 
at that sale. Meanwhile, as I have said, 
Harbans Narain instituted his suit to 
enforce the security of the 9th June, 1902, 
and, as I have said, he cited Rai Bahadur 
Harihar Prasad Singh as a party defen¬ 
dant in his suit. On the 2nd July, 1912 
the heirs of Harbans Narain Singh, cited 
as defendants 7-L0 in this action, assigned 
the security of the 9th June, 1902 to 
Bahadur Singh for valuable considerafeian. 
Bahadur Singh is the first defendant in 
this action and is contesting the claim of 
the plaintiffs. Bahadur Singh applied tor 
substitution and in due course was substi¬ 
tuted in the record of suit No. 27 of'1909 
as plaintiff »in the place of Harbans Narain 
Singh. On the 7th June, 1909, Bahadur 
Singh obtained a preliminary decree which 
gave Rai Bahadur Harihar Prasad Singh 
the right to redeem his mortgage. It will be 
remembered that, although the Rai Baha¬ 
dur had obtained his decree on the 4bh 
February, 1905 the property had not pas¬ 
sed to the plaintiffs until the 17th Septem¬ 
ber 191 <. The- R ii Bahadur's decree was 
subject do the prior security created in 
favour^ of Harbins Narain Singh, and it 
ma\ he pointed out that he did not choose 
to exercise his right of redemption in suit 
re. 2^ of 1909. The final decree in suit 
No. 27 of 1909 was passed on the 8th 
November, 1918. Execution proceedings 
followed, and in due course the mortgaged 
pioperties were pui up for sale and were 
purchased by Bahadur Singh on the 21st 

August, 1920. 


1925 


Gauri Shankar v. Bahadur Singh (Das, J.) 


Patna 607 


The case of the plaintiffs is that Baha¬ 
dur Singh is the benamidar of Ram Narain 
Singh and that the deed of assignment 
was a fraud upon Rai Bahadur Harihar 
Prasad Singh and that it operated as an 
extinguishment of the prior mortgage of 

the 9th June, 1902. The learned Subor¬ 
dinate Judge has come to the conclusion 
that Bahadur Singh is the benamidar of 
Ram Narain Singh. I will assume, though 
I do not decide, that the finding of the 
learned Subordinate Judge on this point 
is right; but even then, I do not see how 
it is possible for the plaintiffs to succeed 
in the action. The decree of Rai Bahadur 
Harihar Prasad Singh expressly provided 
that the sale to be held in his suit should lie 
subject to the mortgage lien of defendants 
6-14, the prior mortgagees. The plaintiffs 
purchased the mortgaged property at the 
sale held in execution of the decree obtain¬ 
ed by the Rai Bahadur and the sale pro¬ 
clamation itself recited Harbans Narain 

Singh’s mortgage, and it stated that 
having regard to the prior incumbrances, 
the decree-holder fixed Re 1 to be the 
value of the property. There is no doubt 
whatever that the plaintiffs purchased the 
property with complete notice of the prior 
mortgage in favour of Harbans Narain 
Singh and it is difficult to understand on 
what principle they should claim to have 
priority over the principal defendant. 

Mr. Naresh Chandra Sinha contends 
that the effect of Ram Narain Singh 
taking an assignment of the mortgage on 
the 2nd July, 1912 was that an additional 
burden was placed on him. His first 
contention is that, had Ram Narain Sm h 1 
carrier! out his bargain with the mort¬ 
gagors and discharged the mortgage o ie 

9th June, 1902, Rai Bahadur Harihar 
Prasad would nat irally have stepped into 
the position of the first mortgagee. it 
this contention 1 am unable to agree. Ram 
Narain Singh would undoubtedly have 
been entitled to he subrogated to the 
securities held by Harbans Narain Singh 
had he paid off Harbans Narain Singh out 
of the money advanced by him on tbe 
23rd December, 1907 to the mortgagors. 
It is quite true that the question whether 
tfhe mortgage which is paid off is to be 
considered as extinguished or kept alive 
| for the benefit of the person who makes 
the payment, is a question of ioterrtion, 
hut, as has been pointed out, every one is 
presumed to intend that which is mani¬ 


festly for his benefit. Now, what are the 
surrounding circumstances? On the 23rd 
December, 1907, when Ram Narain 
Singh took a mortgage of the pro¬ 
perty, there were two outstanding 
mortgJiiges, one of the 9th June, 1902, the, 
other of the 29th September, 1902. It 
cannot for a moment he contended that 
Ram Narain Singh was not aware of the 
mortgage of the 29th September and 1902, 
for his mortgage bond gave him an oppor¬ 
tunity to pay off Rai Bahadur Harihar 
Prasad Singh for his own protection. 
Now, if th it be so r clearly it was to his 
manifest advantage to keep on foot the 
security of the 9th Juno, 1902 and not to 
extinguish it. I quite agree that, if it 
could be shown that Ram Narain Singh 
was not aware of any other mortgage ex¬ 
cept that of the 9th June, 1902, it could 
he argued with some show of reasoning 
that there would be no object in Rajn 
Narain keeping alive the security of the 
9bh June, 1902, since there was no other 
intermediate security to imperil his secu¬ 
rity; hut obviously that is not the position 
in this case. It was for him to discharge 
the mortgage bond of the 9th June, 1902 
Having discharged that mortgage bond, 
clearly he would have been entitled to 
keep alive the security of the 9th June, 
1902 for his own benefit. And a perusal 
of the mortgage bond executed by the 
mortgagors in favour of Ram Narain Singh 
supports thi 3 conclusion. That mortgage 
bond provides that Ram Narain Singh 
should discharge the security of the 9th 
.lune, 1902 and 

“on taking hack the bonds they should 
keep them with themselves and should 
make them over to us along with this 
deed." 

Now, there was no object in preserving 
the mortgage bond of the 9th June, 1902 
if the intention was to extinguish the 
security of that date Clearly the inten¬ 
tion of the parties was that on discharg¬ 
ing the mortgage bond of Harbans Narain 
and others, Ram Narain Singh should 
step into the shoes of Harbans Narain 
and hold the mortgage of the 9bh June, 
1902 as a shield against the mortgage 
bonds that might have been executed by 
the mortgagors subsequent to the Jth 
June, 1902. In my opinion there is no 
doubt whatever that, had R/am Narain 
Singh carried out his undertaking the 
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plaintiffs would have been in no better 
position than that which the; occupy 
to-day. 

It is next contended that Bam Narain 
Singh should have paid off Ha**bans 
Narain Singh on or about the ’23rd of 
December 1907 and that the effect of not 
pacing off Harbans Narain Singh has 
been to throw an additional burden upon 
the plaintiffs. I do not see how this 
question arises. The argument i3 founded 
upon the fact that on the S3rJ December 
1907 Harbans Narain was entitled to 
receive Rs. 16 064-15-6 from the mort¬ 
gagors and that the amount swelled to a 
very large sum of money when Bahadur 
Singh ultimately obtained his final decree 
as against the mortgagors. The question 
that arises from the failure of Rim 
Narain Singh to pay off the mortgage on 
or about the 23rd December, 1907, is a 
question between Ram Narain Singh and 
the mortgagors It may be that Harihar 
Prasad, if he had claimed the right to 
redeem, might have asked the Court to 
open the accounts as between the mort¬ 
gagors and Harbans Narain Singh in 
order to enable the Court to determine the 
terms upon which he should be allowed 
to redeem the mortgage. The question is 
put in this form by Mr. Naresh Chandra 
Sinha, had Ram Narain Singh paid off 
Harbans Narain Singh, the burden upon 
Harihar Prasad Singh would not have 
exceeded the sum of Rs. 16,064-15-6. 
Ram Narain Sin ;h did not pay off Har 
bans Narain Singh, but, in fraud both of 
the mortgagors and of Harihn* Prasad 
Singh, took an assignment of security 
from the heirs of Harbans on the 2nd 
July, 1912. No doubt the usufructuary 
mortgage bond of the 23rd December, 
1907 provided th t Harbans Narain S : ngh 
should be paid off at once. As I have 
said, the delay in paying off Harbans 
Narain Singh is a question as between 
Ram Narain Singh and the mortgagors; 
but I am quite willing to concede that 
had Rai Bahadur Harihar Prasad Singh 
claimed the right to redeem the property 
he might have asked the Court ;o place 
him in the position which he would have 
occupied had Ram Narain Singh carried 
oat his bargain; bub Rai Bahadur Harihar 
Prasad Singh never claimed the right to 
redeem the mortgage In my opinion the 
question does not fall to be considered 
since Har.har Prasad Singh nevei claimed 
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the right to redeem and rinse his right 
to redeem is, by virtue of the decree in 
suit No. 27 of 1909, gone for ever. 

The position i3 a very simple one and 
may be re stated. The plaintiffs cannot 
claim to be in a better position than that 
which they would have occupied had Rim 
Narain Singh carried out his bargain If 
Ram Narain Singh had carried out his 
bargain, he would have been entitled to 
enforce the security of the 9th June, 1902. 
It mikes no difference to the plaintiffs 
whether that security is enforce! hy 
Harbans Narain Singh or by Ram Narain 
Singh. Harihar Prasad Singh had an 
opportunity bo redeem the prior mortgage 
at any time he chose and it can make no 
difference either to him or to the plaint¬ 
iffs who have purchased the property at 
the execution sale held pursuant bo the 
decree obtained by Harihar Prasad Nariin 
Singh whether the security of the 9oh 
June, 1902, is enforced by Harbans 
Narain Singh or by Ram Narain Singh. 
In my opinion the question whether 
Bahadur Singh is the betamidar of Ram 
Narain Singh has nothing whatever to do 
with the question. 

In the next place, it seems to me that 
the assignment taken by Ram Narain 
Singh in the name of Bahadur Singh on 
the 2nd June 1912 was a mode of p°r- 
forming his obligati on under the mort¬ 
gage bond of the 23rd December 1907. 
There is of course the quesrion of delay in 
performing his obligation. As I hive 
said that question could have been raied 
eibhor by the m *rtgag-ors or by Harihar 
Prasad Singh had he cl timed the right to 
redeem; but tho question no longer arises. 
In my opinion the decree passed by the 
learned Subordinate Judge is right and 
must be affirmed I would dismiss this 
appeal with costs payable bo the respon¬ 
dents 1 to 4. 

Adami, J. — I agree. 

Apped dLimited. 
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Ross and Kulwant Sahay, JJ. 

Brij Nath Prashad — Defendant—Ap- 

pellanfc. 

v. 

Bindeshwari Prasad Singh and another 
—Plaintiff & Defendants—Respondents 

Appeal No. 416 of 1922, Decided on 
22nd January 1925, from a decision of 
the Addl. Sub. J. Shahabad, D/-the 4 th 
January 1922. 

Hindu Law — Debts — I/.abVity increased by 
father who stood surety for cuardlan of a minor 
under Guardians and Ward's Act binds son. 

What a guardian appointed under the Act is 
required to do is to give a bond, with or without 
sureties, engaging duly to account for what he 
may receive in respect of the property of the 
ward. The undertaking is simply an undertaking 
to make good a sum of money. The person 
standing surety cannot be said to have stood 
surety for the honesty of the guardian and his 
son is bound if liability is incurred under the 

saretv bond. lP* 603, C. 2 ; P. 610, C. 1 

Siveshwar Dayal —for Appellant. 
Dhanindra Nath Varma for M. Mahahir 
Prasad —for Respondents. 

Ross, J.—The plaintiff s case was that 
the defendant No. 1 was appointed his 
guardian under the Guardians and W ards 
Act on the 16th of July 1913, and was 
required to furnish security. This security 
was given by the grandfather of deiendant 
No. 2, the appellant, who is stated in the 
plaint to have been a relation ot defend¬ 
ant No. 1 and whose son worked as ca¬ 
shier in the Kayesth Bank under defend¬ 
ant No. 1 who was the manager. The 
suretyship bond was executed for Rs. 1,250 
and it was stipulated therein that in case 
of any money being found due from de¬ 
fendant No. 1, the properties detailed in 
the bond would remain mortgaged and 
hyopthecated for realization of the afore¬ 
said money. On the 7th of December 
1915 the defendant No. 1 resigned his 
guardianship and on an audit of his ac¬ 
count a sum of R?. 1,042-6-8 was found 
due from him. The plaintiff, therefore, 
claimed a decre a for this amount against 
the defendants, to bo realised by sale of 
the mortgaged prope -ties specified in the 
suretyship bond. The principal defence 
was that the grandfather of defendant No. 
2 had no right tc execute the suretyship 
bond and that under the Mitakshara 
School of Hindu Law neither the defen 
dant nor his property was liable for the 
plaintiff’s claim. 
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The Munsif who tried the suit found 
that the defsndanfc No. 2 was not bene¬ 
fited by the bond; that it was not neces¬ 
sary for his grandfathar to stand surety 
for defendant No. 1 and that he did this 
by way of favour only. He then proceeds 
to say: “The security bond (Ex. 3) recites 
that the executant was to make good any 
loss caused by defendant No. 1 to the 
extent of Rs. 1,200. In other words it 
recites that the grandfather stood surety 
against embezzlement or misappropri- 
tion on the part of defendant No. 1 and 
this cannot hut be called to be unlawful 
so far at least as the other members of 
the joint family were concernedand, 
therefore, the minor was not legally 
bound to pay this debt. The learned 
Additional Subordinate Judge reversed 
this decision and gave the plaintiff a 
decree. He held that the main question 
was whether the act of the grandfather 
of defendant No. 2 could be said to be 
unlawful or illegal ; and following the de¬ 
cision in Benares Bank Ltd. v. Jagdip 
N(trayan Pandexj (l), he held that the 
plaintiff was entitled to a mortgage 
decree. 

The real question is as to the nature of 
the suretyship bond and whether the 
grandfather of defendant No. 2 stood 
surety for the honesty of defendant No. 1 
or for the payment of a debt. It is con¬ 
ceded that in the former case the bond is 
not enforceable and in the latter case it 
is, and this is clear from the authorities: 
Mahahir Prasad v. Sri Narayan (2) and 
Tukarambhat v Gangaram Mulchand 
Gujar (3) and Maharaja of Benares v. 
Ramkumar Mi sir (4). Now, in my opinion 
there is no basis for the finding of 
the Munsif that the security bond recited 
that the grandfather stood surety against 
embezzlement or misappropriation on the 
part of defendant No. 1. It is not sug¬ 
gested that there is any reference in the 
bond to embezzlement or misappropria¬ 
tion. What a guardian appointed under 
the Act is required to do is to give a bond 
with or without sureties, engaging duly to 
account for what he may receive in res¬ 
pect of the property of the ward. The, 
defendant No. 1 failed to account to the 
extent of Rs. 1 042-6-8 This may have 

(Lj “[1921] 6 P.L.J. 198=62 I.C. 465=2 Pat.L. 

T 4 18. 

(2) [1918] 4 P.LAV. 487= i P. L. J. 393=46 I. 

C. 27= (1918) P.H.C.C. 328. 

(3) [1399] 23 Bern. 4 V*. 

(4) [1904] 26 All. 611 — 1 A.L.J. 330 
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been due to a variety of causes and it can¬ 
not be held that any case of embezzle¬ 
ment is involved here. The grandfather 
of defendant Iso. 2 undertook to make 
good to the extent of Bs. 1,250 any de¬ 
fault in the payment Df the cash balance 
of the guardianship properties. The under¬ 
taking was simply an undertaking to make 
good a sum of money. The grandfather 
of defendant Iso. 2 cannot be said to have 
stood surety for the honesty of defendant 
]S'o. i. In my opinion the learned Subor¬ 
dinate Judge took the right view in this 
case and the appeal must be dismissed 
with costs. It should, however be made 
clear in the decree that the property of 
defendant ho. 2 is only to be proceeded 
against in case the debt cannot be realized 
from defendant No, 1 

Kulwant Sahay, J.— 1 agree. 

Appeal dismissed. 
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Sen, J. 


Shama Charan and others- Petitioners 


v. 

King-Emperor Opposite Party. 

Criminal Miscellaneous No. 41 of 192 ), 
Decided on 1st June 1925, from an order 
of the District Magistrate, Gaya, VI- 2ith 


March 1925. 

Criminal P. C., 6’. 145 —Existence of Bona fide 
dispute as to land-Proceedings should be undet 
S. 145 and not under Criminal r. L ., o. 1 U/. 

While it is discretionary with the Magistrate 
to draw up proceedings under S. L0«, the proper 
course when there is a bona fide dispute as to 
lands is to proceed under S. 145. Otherwise, the 
effect would be to bind down one of the parties 
only to the dispute without any adjudication 
upon the question as to which of the two part- 
ies is in possession. 1922 Patna Ada (b. P.) lief. 

and Foil 32 Cal 966 and i C. If. N. <46. Dist. 


[P. 611, C. 1.] 

S. P. Verma and .S'. Prasad —for Peti¬ 
tioners. 

B. K. Singh —for Opposite Party. 

Sen, J. —The petitioners four in num- 
# • 

her are amlas of Gidhour estate against 
whom proceedings under S. 107 Or. P. C. 
have been drawn up by the Sub-divisional 
Officer of Nawadah. They pray that the 
proceedings may be quashed or in the 
alternative, for a transfer of the case to 
the file of some other Magistrate. 

The circumstances under which they 
apply are briefly as follow® : 


On the 30th July 1924 one Gursahay* 
applied to the Maharaja of Gidhaur for a 
lease of village Suarkole Dumarkole in 
Bajauli police station. On the same cate 
the Maharaja gave a hukumnama to 
Gursahay in the name of the amlas of 
the village. It is said that fche hukum¬ 
nama contained a conditi on to the 
effect chat if a patta were not exe¬ 
cuted within i fortnight then the hukum¬ 
nama would be deemed inoperative. A 
fortnight having elapsed notice was then 
given to Gurusahay to the effect that the 
mouza would be settled with another 
person. Thereafter one Dasrath Bam 
appplied for thika and a hukumnama was 
issued in his favour. Afterwards. Dasrath 
took possession and Gursahay made a 
verbal complaint to the Sub-Divisional 
Officer of Nawadah ; and the Sub-Divi 
sional Officer made an enquiry on the 
22nd September 1924. On the 26th 
September final orders were passed in a 
proceeding under S. 144 drawn up by the 
Sub-divisional Officer whereby he pur¬ 
ported to come to a finding that Gursa¬ 
hay had been in possession for two 
months prior theieto, and he issued 
notice under S. 144 against Dasrath, 
Maliabir and some others. It is to be 
noted that the servants of the Maharaja 
were uot parties to these proceedings. It 
is said that Dasrath then relinquished his 
ticca and took back his money ; and the 
petitioners on behalf of Gidhaur estate 
took possession of the mouza. In Janu¬ 
ary last Gursahay filed a further Petition 
alleging that he was being wrongfully dis¬ 
possessed by the Maharaja's men and 
praying for proceedings under S. 107 Cr. 
P. C. On the 4th of February 1925 the 
Sub-divisional Officer issued notices call¬ 
ing upon the petitioners and some others 
to show cause why proceedings under 
S. 107 of the Cede of Criminal Procedure 
should not be drawn up against them. On 
the 4th March 1925 the proceedings were 
amended finally by including two more 
names. It appears that an application 
was then made before the learned 
District Magistrate praying either for a 
transfer of the proceedings from the file 
of the Sub-divisional Officer to that of 
some other Magistrate or. in the 
alternative, that the proceedings might 
be quashed or proceedings drawn up under 
S. 145 Cr. P. C. instead. The learned 
District‘Magistrate thought that it was 
doubtful whether he had power to quash 


1925 

the proceedings or fco order proceedings to 
be drawn up under S. 145; and he refus¬ 
ed the application for transfer. 

On the question of transfer the learned 
Counsel appearing for the petitioners has 
not laid much stress, nor is there much 
to be said in favour of it. He has address¬ 
ed bis arguments in the main on the sub¬ 
ject of quashing of the proceedings. It is 
urged that unless and until the Court is 
in a position to say that the party sought 
to be bound down is clearly in the wrong, 

S. 107 of the Code of Criminal Procedure 
should nob be resorted to especially when 
there is a bona fide dispute on the ques¬ 
tion of xx)8session. Reliance is placed on 
numc-rDUs reported cases out of which the 
following may be mentioned : Balajit 
Singh v. Bhoju Ghose (l), Dolegohind 
Choivdhry v. Dhanu Khan ('2) and Sheba • 
lak Singh v. Kamaruddin Man dal (3). 
Upon the authorities the principle is clear 
that the provisions of S. 145 are manda¬ 
tory and while it is discretionary with the 
Magistrate to draw up proceedings under 
S. 107, of the Code of Criminal Procedure 
the proper course when there is bona fide 
dispute a3 to lands is to proceed under 
S. 145. Otherwise, the effect would be to 
bind down one of the parties )nly to the 
dispute without any adjudication upon the 
question as to which of the two parties 
is in possession. The other side relies 
on the case of Sheoraj Roy v. Chatter Roy 

(4) , King Emperor v. Basiraddin- Mollah 

(5) . The facts and circumstances of these 
two cases are clearly distinguishable from 
those of the present. The law on the sub¬ 
ject was fully discussed in Shebalak Singh 
v. Kamaruddin Mandal (3) and it was laid 
down there that where one pai ty is clear¬ 
ly in the wrong and threatens bo disturb 
the rights of another who is in actual 
possession of the land, S. 145 has no 
application. This is more than what can 
be said in the present case. The facts of 
the case, to my mind, do not show that 
one party is clearly in the wrong but, on 
the contrary, that there are circumstances 
which point to a bona fide dispute as to 
possession that should be adjudicatedupon 

(1) [1908] 35 Cal. 1L7=6 C.L.J. 697=12 O.W.N. 

487=6 Cr. L. J. 398. 

(2) [1898] 25 Cal. 559. 

(3) 1922 Patna. 435=2 Pat. 94=(1922) P.H.C.C. 

241=3 P.L.T. 573=1 Pat. L. R. Cr. 2=23 

Cr. L. J. 549 (F. B.) 

(4) [1905] 32 Cal. 966=10 C.W.N. 288=2 Cr. L. 

J. 969. 

(5) [1903] 7 C.W.N. 746. 
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In the circumstances, I think, the pro¬ 
ceedings under S'. 107 should he quashed. 
I therefore order accordingly. 

Proceedings quashed. 
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Ross AND Kulwant Sahay, JJ. 

The East Indian Railway Company 
and another —Defendants Appellants. 

v. 

Sagar Mull— Plaintiff—Respondent. 

Second Appeal No. 495 of 1922, Decid¬ 
ed on 23rd January 1925, against the 
decision of the Addl. Sub. J., Arrah, D/- 
17th January 1922. 

Limitation Act. Art. 31—Suit for non-delivery 
of goods by Railway Company — Art. 31 applies. 

Article 31 and not Art. 115 applies to a suit 
for damages for non-delivery of goods against a 
Railway-Company. [P• H'b C. 1] 

Naresh Chandra Sinha and S. N. Bose 
for Appellants. 

Eakshmi Narain Singh —for Respond¬ 
ent. 

Ross, J.—The question in this appeal 
is whether the suit is barred by limitation 
or nob. The suit was for damages for 
non-delivery of a bale of cloth which vva3 
despatched on the 9bh of May, 1919 from 
Bombay to Arrah. On the 1st of Octo¬ 
ber, 191.9 the plaintiff sent a notice to the 
Railway Company demanding the value 
of the goods and claiming that payment 
should be made within one month. 
Clearly, therefore, by that date the 
plaintiff took it that the goods ought to 
have been delivered and that this was 
reasonable is clear from the fact that the 
despatch from Bombay was on the 9bh 
of May. The suit was not brought until 
the 15th of December, 1920. Consequent¬ 
ly if the Article of the Limitation Act 
which applies to this case is Article 31, 
then the suit is out of time as was held 
by the Munsif. The Subordinate fudge, 
however, applied Article 115 on the 
authority of Radha Sham Basak v. The 
Secretary of State for India (l). Now 
that decision has been considered by a 
Division Bench of this Court in Gobind 
Ram Marwari v. The East Indian Rail¬ 
way Company (2) a case similar to the 
present case, where it was held that 
H) [1916] 20 C. W. N. 790=34 T. C. 130=23 
C. L. J. 547- 
(2) S. A. 985 of 1921. 


E. I. Ry. Co. v. Sagar Mull (Ro39, J.) 
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Article 31 laid down the rule of limitation 
applicable : see also Rameshwar Dass Mali 
Bam. v. E. I. By. Co. (3) and Civil Revi¬ 
sions K 03 . 154 and 155 of 1924 where the 
same rule has been followed. In my 
opinion this case is clearly governed by 
Article 31 of the Limitation Act and the 
suit was out of time. The appeal must 
therefore be decreed with costs and the 
suit dismissed with costs throughout. 

Kulwant Sahay, J.—I agree. 

Appeal allowed. 

(3) 1023 Patna. 298=4 P. L. T. 331. 
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Kulwant Sahay, J. 

Harihar Prasad Singh — Plaintiff ~ 
Appellant. 

v. 

Gharbharan Koeri and others —Defend¬ 
ants—Respondents. 

Second Appeal Ko. 391 of 1922, Decid¬ 
ed on 7th April 1925, from a decision of 
the Addl. Sub. J., Sahabad, D/-10tb 
January 1922. 

★ (ft) Civil P. C., O. 41, E. 27— Evidence not 
in existence at the time of suit—It may he admitted 
in appeal. 

Where an appeal was pending and auother 
Buit was filed between the same parties and the 
latter went to the appellate stage when the prior 
appeal was decided and the decision in the pre¬ 
vious appeal had a material bearing on the 
decision in the subsequent appeal, 

Held : that the decision in the previous appeal 
should be admitted in evidence in the sub¬ 
sequent appeal. 6 C. L. J. 74 ; 6 C. L. J. 92 and 
6 C. L. J. 102 Eel. on. [P, 613, C. 2] 

(b) B. T. Act , S, 182 —Tenant holding only a 
portion—That portion not a part of any other 
holding of his — B. T. Act does not apply. 

Where the defendants had a tenancy right in 
a part of land which was however not a part of 
any other holding of theirs as a raiyat. 

Heldl ; that such tenanoy is not governed by 
the provision of the Bengal Tenancy Act. 'I he 
provisions of S. 182 are not applicable to such a 
case. [P. 614, C. 1] 

★ (c) Landlord and Tenant — Tenant construct¬ 
ing a dwelling house—Possession held for a long 
time—ho claim arises for holding rent free. 

The Mere fact of the tenants having construc¬ 
ted a dwelling house on the land in dispute ana 
having been in possession thereof for any length 
of time will not give them a title to remain on 
the land permanently as rent free tenants. 
8 Cal. t.96 Eef. [P. 614, C. 1] 

L. N. Smgh and Bhagwati Kumar 
Sinha~ for 

Mahabir Prasad— for Respondents. 


Kulwant Sahay, J. —This is an appeal 

by the plaintiff against the decision of 
the Additional Subordinate Judge of 
Shahabad, dated the 10th January 1922, 
whereby he reversed the decision of the 
Munsiff and dismissed the suit of the 
plaintiff. 

The suit was for ejectment of the 
defendants from 13 decimals of land in 
Mouza Bhelain on the allegation that the 
said land was the gair mazrua parti land 
of the proprietor. The plaintiff is admit¬ 
tedly the ltf annas malik of the Mouza ; 
and his case is that the 13 decimals of 
gair mazrua land were settled with the 
ancestor of the defendants over which 
they built a house and began to live 
therein. The condition of the tenancy as' 
alleged by the plaintiff was that the 
defendants were to render service by 
ploughing the proprietors’ laud and doing 
transplantation work for 4 days in the 
year, atd by drawing water from the well, 
and supplying vegetables at six pies per 
paseri on ceremonial occasions ; that the 
defendants had refused to render the 
service and a notice was served upon 
them requiring them to quit the land*; 
that the term of the notice having expir¬ 
ed, and the defendants having refused to 
quit the land the present suit was brought 
by the plaintiff for ejectment of Hie 
defendants. 

The defence was that the land in 
dispute was not a service tenure of the 
defendants ; but that it was a homestead 
land and formed a part of the ancestral 
Kasht holding of the defendants. The 
conditions of the service alleged by 
the plaintiff were denied ; and it was 
further averred that no notice to quit was 
served upon them. 

The learned Munsif held that the home¬ 
stead land in dispute was not a part of 
any tenancy holding of the defendants 
and that the incidents of the tenancy as 
regards the land in dispute were as alleg¬ 
ed by the plaintiff, and that the tenancy 
of the defendants will not be governed by 
the Bengal Tenancy Act. He held that 
the defenaa ts had refused to render 
service and as 3uch were liable to eject¬ 
ment. He lound that the notice to quit 
had been proved to have been served on 
the defendants ; and he accordingly made 
decree for ejectment. 

On appeal by the defendants the learn¬ 
ed Subordinate Judge held that the plain- 
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tiff had failed to prove that the tenancy of 
the defendants was on condition of render¬ 
ing service. He held further that the 
entry of belagan in the Survey lchatian as 
regards the land in dispute merely indicat¬ 
ed that no rent was paid for th9 land, and 
that such an entry signified nothing 
more. The Munsif had held that the 
entry of belagan was only consistent with 
the allegation of the plaintiff that the 
tenancy was a service tenure and there¬ 
fore no rent in cash or kind was paid for 
the land and he drew an inference from 
such entry that the conditions of the 
tenancy being various and numerous and 
also unrestricted by the provisions of the 
Bengal Tenancy Act the Survey authori¬ 
ties entered the land as belagan. 

In Second Appeal by the plaintiff it 
has been contended that the learned 
Subordinate Judge has misconstrued 
the entry of belagan in the Survey 
lchatian and has drawn erroneous pre¬ 
sumption therefrom. It has further been 
contended that the learned Suoordinate 
Judge was wrong in holding that the 
tenancy of the defendants was not a 
service tenure. 

It appears that in the lchatian the 
defendants were recorded as qaivii tenants 
in respect of 5 kliasra plots in Khata 
No. 74. Four of these plots were agri¬ 
cultural lands and the fifth was plot 
No. 1014 which was the homestead land 
now in dispute. As regards the 4 plot3 
other than the plot No. 1014 the case of 
the present plaintiff was that those plots 
were not the tenancy holding of the 
defendants but were the Zirat land of 
landlord which were temporarily settled 
with tenants from time to time, and 
sometimes cultivated directly by the 
landlord. There was proceeding under 
S. 145 of the Criminal Procedure Code in 
respect of the 4 plote referred to above 
and the plaintiff was declared to bo in 
possession thereof. The present defend¬ 
ants brought a title suit for a declaration 
of their title as raiyats of those four plots 
and the Munsif dismissed the suit on a 
finding that it had not been proved that 
the plaintiffs of that case (the present 
defendants) had any qaimi or occupancy 
right therein. The Munsif further found 
that it had not been proved that the then 
plaintiffs were settled raiyats of the 
village and he further found that the 
plaintiffs of that suit were out of posses¬ 


sion for more than two years and the 
suit was barred by limitation. 

Now, this judgment of the Munsif in 
the title suit was passed on the 10th of 
April 1922 and an appeal was preferred 
against it and it was pending before the 
Subordinate Judge at the time the Munsif 
decided the suit out of which the present 
appeal arises, He referred to the finding 
of the Munsif in the title suit and as the 
matter was pending in appeal and the 
decision had not become final he refrained 
from coming to any finding as regards the 
defendants being settled raiyats of the 
village. In this Court an affidavit has been 
filed’on behalf of the appellant to the effect 
that the appeal of the present defendants in 
the title suit referred to above 
has been disposed of by the 
Subordinate Judge whereby the deci¬ 
sion of the Munsif in that suit has been 
affirmed. A copy of the judgment of the 
Subordinate Judge dated the 28th March 
1923 has been produced with the affidavit. 
In this judgment the Subordinate Judge 
has found that none of the four plots in 
dispute in that case had been in possession 
of the »hen plaintiffs (the present defen¬ 
dants) or their father for a period which 
would have given them a right of occupan¬ 
cy in the land and that the plaintiff had 
entirely failed to show that he had held 
any land or parcel of land as raiyat in the 
village for a period of 12 years. In the 
affidavit filed on behalf of the plaintiff it 
is further stated that this judgment of the 
Subordinate Judge has become final, no 
apneal having been preferred against it. 
It has also been stated in the affidavit 
that the defendants-respondents in the 
present case have no Kasht land either in 
the village Bhelain or in any other 
village. 

Objection has been taken on behalf of 
the respondents to the affidavit and the 
copy of the judgment of the Subordinate 
Judge in the title suit filed with it being 
taken or referred to in this appeal. I am 
of opinion that having regard to the 
circumstances of the case it is open to the 
appellants to produce this judgment in this 
Second Appeal and that it is open to this 
Court to refer to it. As an authority for 
this view, I need only refer to the deci¬ 
sions of the Calcutta High Court in Ram 
Ratan Saint v. Bishun Chand (l), Hazari- 
mal v. Janki Prasad (2) and Ramyad 


(1) 1 

[1907] 6 C. L. J. 74 = 11 C 

;. W. N. 732 

(*) ! 

[1907] 6 C. L. J. 92 
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S'tini v. Bindesn Kumar Upadhya (3). 
1 he facts stated in the affidavit have not 
been denied on behalf of the respondents. 
The position therefore is that the defen¬ 
dants are not raiyats of any land in village 
Bhelain or in any other village and 
the land in dispute is the only homestead 
land of which they are in possession. 

As regards the nature of the defendants’ 
tenancy although the Munsif on a con¬ 
sideration of the evidence found that the 
tenancy was on condition of rendering 
service as stated by the plaintiff yet on 
appeal the learned Subordinate Judge has 
come to a contrary conclusion. His finding 
that the tenancy is not a service tenure is 
a finding based upon the evidence in the 
case and must be accepted as conclusive 
in the present appeal. 

The position, however, of the defen¬ 
dants is that they have got a tenancy 
right in the i3 hathas of land which is not 
a part of any other holding o: theirs as a 
raiyat and therefore such tenancy is not 
governed by the provision of the Bengal 
Tenancy Act. Reference has been made 
by the learned Vakil for the respondents 
to S. 182 of the Bengal Tenancy Act In 
the first place the learned Subordinate 
Judge does not base his decision upon 
S. 182. In the second place it has now 
been established by competent Court that 
the defendants have got no holding as a 
raiyat either in the village Bhelain or in 
any other village, and, therefore, the pro¬ 
visions of S. 182 are not applicable and 
the incidents of the defendants’ tenancy 
oi the homestead land in dispute are not 
governed by the provisions of the Bengal 
Tenancy Act. This being so, it is, clear 
that the defendants’ tenancy must be 
considered either as a tenancy at will or 
a tenancy from year to year and as such 

^ v %J 

is liable to be terminated on a proper 
notice to quit. It has been found by 
the Munsif and this finding has not been 
displaced by the Subordinate Judge that 
a proper notice to quit was served on 
the defendants. It is clear, therefore, 
that the defendants have no right to 
remain on the land against ffie wishes 
of the plaintiff. I fail to understand 
upon what ground the defendants can 
claim a right to remain on the land 
without payment of any rent to the 
landlord. The mere fact of the defen¬ 
dants having constructed a dwelling 
house on the land i n dispute and having 
[1907] 6 C. L. -J. 102, 
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been in possession thereof for any length 
of time will not give them a title to 
remain on the Jana permanently as rent 
free tenants. Reference may in this 
connection be made to the decision in 
the case of Prosunna Kumar Debya v. 
Sheikh Batan Bepari (4). 

I am, therefore, of opinion that the 
plaintiff-appellant is entitled to decree 
for possession. The decree of the Subor¬ 
dinate Judge will, therefore, be set aside 
and that of the Munsif restored. The 
appellants are entitled to their costs 
throughout. 

___ App eal allowed . 

(4) [1877-78] 3 Gal. 696=1 C. L. R. 577. 
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Dawson Miller, 0. J. and 
Jwala Prasad, J. 

Alt. Gobinda Kuer —Petitioner. 

v. 

Jai Narain. Chaudhry —Opposite Party. 

Civil Review No. 22 of 1925, Decided 
on 14th May 1925. 

Civil P. C., 0 3, R. 4 (3)— Advocate of Patna 
High Court need not present document empower¬ 
ing him to ac‘ on behalf of his client. 

An Advocate of the Patna High Court is not 
required to present any document empowering 
him to act on behalf of his Client because the 
Government of India Act repeals and re-enacts 
the Indian High Courts Act and thereto e the 
reference in Civil J’. C„ 0. 3, R. 4 (3) to the High 
Courts established under the High Courts Act 
of 1861 includes the Patna High Court which 
was established under the provisions of the Go¬ 
vernment of India Act. [P, 615, C. 1.] 

Sakshmi Narain Singh for Banwari 
Lai for Petitioner. 

Order. —The question is whether an 
Advocate of this Court is exempted under 
Order 3 rule 4 clause (3) of the Civil 
Procedure Code from presenting any docu¬ 
ment empowering him to act on behalf 
of his client. 

The only point which arises is whether 
the reference in that rule to the High 
Courts established in India under the 
Indian High Courts Act, 1861, includes 
the Patna High Court which was es¬ 
tablished not under the provisions of that 
Act but under the provisions of the Go¬ 
vernment of India Act, 1915. There can 
be no doubt that under the provisions 
of Ss. 45 and 47 of the Government of 
India Act, 1919 and since the amendment 
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of the General Clauses Act, 1897 by the 
Repealing and Amending Act XVIlof 1919 
any reference in an Act of the Indian 
Legislature either to an earlier Act of 
the Indian Legislature or to an Act ol 
the British Parliament which has been 
repealed and re-enacted by a subsequent 
enactment, must be taken as a reference 
to the subsequent enactment in so far as 
it re-enacts the repealed Act, and in fact 
under the Government of India Act, 
1919, it is clear that any reference m an 
\ot of the Indian Legislature to the 
Indian High Courts Act, 1861 must now 
be taken as a reference to the repealing 
and re-enacting enactment of 1915 as 
now amended and known as the Govern¬ 
ment of India Act. 

It is clear therefore that an Advocate 
of the Patna High Court is not required 
to present any document empowering 
Ihirn to acG under the Rules as they now 

exist. 
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MUX LICK AND RCSS, JJ. 
w F. Christian. —Plaintiff—Appellant, 


Prasad Baut and others— Defendants 
Respondents. 

Appeals Nos. 566, 663, 680 to 687 and 

732 to 737 of 1922, Decided on 21th April 

1925 from Appellate Decrees of the Dt. J. 

of Monghyr, D‘- 27th March 1922. 

Civil P. C. 0 ., 21, I\, 94— Sale cannot pass any¬ 
thing more than that indicated by proclamation 

and aitachmen ’. 

Thero is uciLing in the Cede which make* a 
certificate of sale conclusive as to the property 
sold. In granting a certificate it is the duty o 
the Court not to determine what property i* to 
pass by the sale but merely to record the already 
accomplished fact of a transaction that ha- 
taken place and to state what has been sold. 1 he 
Court has no power to do more or to alter t le 
fact of the bale which has actually taken place. 
Its actiou in granting the certificate is ministe¬ 
rial and not judicial. The sale is an oner an 
accepta ce ; the offer i-» made by the Court an* 
is advertised by the proclamati n of sale and ;o 
far as t oncer ns the identificatic n of the property 
to be offered for sale, this is the only declaration 
which is authorized or required. Unless there la 
something to show that, the Court sold something 
else than was advertised for sale, the sale pro¬ 
clamation is conclusive. If the petition for exe¬ 
cution, the writ of attachment and • the sale 
proclamation are clear and unambiguous, am} 
discrepancy from the description of the proper^* 
contained in these documents which occurs in 


the sale certificate can have no effect. 10 Mad. 
oil ip C): 27 Bow 334, and 41 Cal. 590 (P. C.) 
Foil ' [PG16C12] 

P. K. Sen , A. K . Ray and Raghunan- 

dan Prisid~ for Appellant. 

N. C. Sinha and Bindheshwari Prosad 

—for Respondents. 

Ross, J. —In Appeals Nos. 663 and 680 
to 687 of 1922, the Appellant is the Plain¬ 
tiff in certain suits for rent against the 
Defendants. The suits out of which 
these appeals arise were either wholly 
or p rtially dismissed. In Appeals Nos. 
566 and 732 to 737 of 1922, the tenants 
are the Appellants, these suits having been 
decreed against them. The Plaintiffs sued 
for the rent for years 1324 to 1327 as being 
mokarraridars of certain shares in taluk a 
Gadi mahesri. His title^arose in various 
ways by private purchase, by lease and 
bv mortgage from the co-sharers in trie 
mokarrari and also by purchase in execu¬ 
tion of two decrees. The execution cases in 
which these last purchases were made 
were No. 78 of 1913 and No. 253 of 1913 

and it is with the shares purchased in 
these executions that the present contro¬ 
versy is concerned. The case for the plain¬ 
tiff is that he purchased an interest in 
the mokarrari of the entire taluka Gadi 
mahesri. The case for the Defendants is 
that the purchases were confined to 
shares in the mokarrari of mauza Gadi 
mahesri only and as the suits relate to 
villages in the taluka other than mauza 
Gadi mahesri the Defendants denied that 
the relation of landlord and tenants exist¬ 
ed bet veen the Plaintiff and themselves 
• so far as the interest claimed to have been 
1 purchased in these executions extends to 
these villages. The learned Munsif who 
! tried the suits disallowed the Plaintiff’s 
f claim under both executions. The learned 
> District Judge on appeal disallowed the 
’ claim under Execution Case No. 78 of 1913 
J bat allowed it so far as Execution Case 
b No. 253 of 1913 was concerned. Conse- 
quently there are appeals by both parties. 
: 1 shall deal first with the Plaintiffs 

a appeals. The relevant documents are the 
o petition for execution (Ex. 19), the writ 
y of attachment (Ex. 24), the sale proula- 
mation (Ex. 25), the writ of delivery ot 
l . b . T.ossessiou (Ex. 18) and the sale ceitm- 
)- cate (Ex. 21). The petition for execu- 
2 - tion shows that execution was sought m 
e respect of certain shares in Dakshinwari 
l Jchut , • Unit Kalan and Uttarvai Unit in 
n taluka Gadi mahesri , asli mazi dakidi in 
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eluding tolas, ckaks, kitas , houses, jungles 
hills, mines, etc., together with the sur¬ 
face and sub-soil rights appert lining' to 
the lands of the said taluka held in per¬ 
petual mokarrari , tauzi No. 327. The 
jama sadar of the entire.taluka along with 
that of nisf Katauna is stated and also 
the gross annual jama of the shares pro¬ 
ceeded against and their respective values. 
The writ of attachment follows the peti¬ 
tion for execution exactly and the sale 
proclamation is in similar terms. The 
repoit of the peon who delivered posses¬ 
sion of the property purchased in execu¬ 
tion states that he reached mauza Gadi 
mahesri and put; the decree-t older auction 
purchaser in possession of the mahal. The 
receipt for delivery of possession granted 
by a servant of the auction purchaser 
states that the peon arrived at mauza 
Gadi mahesri and ’delivered possession of 
the perpetual mokarrari right noted in the 
writ of delivery of possession. Prom the 
first three of these documents therefore 
it is clear that what the decree-holder 
proceeded against in execution and what 
the Court attached and proclaimed tor 
sale was certain shares in three khuts of 
taluka Gadi mahesri and the report of 
delivery of possession is not inconsisent 
with these documents. The sale certificate 
however, while following the earlier docu¬ 
ments in other respects in close details, 
contains the words mauza Gadi mahesri 
instead of taluka Gadi mahesri and it is on 
this solitary expression that the whole 
defence in these suits has been based. 

Now the law on the subject is clear and 
undisputed. As Lord Watson observed in 
Pettachi Chettiar v. Sanili Vira Pandia 
Channatambiar (l) the question is, ‘ W hat 
did th6 Court intend to sell ; and what did 
the purchaser understand that he bought.’ 
In Balvant Babaji Dhond<je v. Hira- 
chand Gidabchand Gicjar (2. there was 

a mortgage decree directing that the in 

terest of five brothers in the mortgaged 
property should be sold. The proclama¬ 
tion of sale followed the decree but in the 
sale certificate, the name of one of the 
brothers only was mentioned. The learned 
Judges there pointed out that there was 
nothing in the Code which made a certifi¬ 
cate of sale conclusive as to property- 
sold ; that in grauting a certificate, it is 
the duty of the Court not to determine 

(1) [1887] 10 Mad. 241—14 I. A. 8 1=5 Sar 38. 

(P. C.) 

(2) [1903] 27 Bom. 334 =5 Bom, L. R. 2^7. 


what property is to pass by the sale but 
merely to record the already accomplish¬ 
ed fact of a transaction that has taken 
place and to state what has been sold. 
The Court has no powor to do more or to 
alter the fact of the sale which has 
actually taken place. Its action in grant¬ 
ing the certificate is ministerial and not 
judicial. It is pointed out that tho sale 
is an offer and acceptance ; that the offer 
is made by the Court and is advertised by 
the proclamation of sale : and that so far 
as concerns the identification of the pro¬ 
perly to be offered for sale, this is the 
only declaration which is authorised or 
required. In Thakar Barmha v. Jiban 
Ram Marwari (3) in which there was a 
conflict between the sale proclamation 
ani the cerbificaie subsequently granted 
it wa 3 held by the Judicial Committee 
that what is sold at a judicial sale 
can be nothing but the properfcv attach¬ 
ed and that that property is conclu¬ 
sively described in and by the schedule 
to which the attachment refers. As 
against such description it was held that 
the certificate of sale had no effect. Un¬ 
less therefore there is something to show 
(and it is not suggest ei in the present 
case that there is anything) that the Court 
sold something ebe than was advertised 
for sale, the sale proclamation is conclu¬ 
sive. This being the law, it seems clear 
that if the petition for exe ;ution, the writ 
of attachment and the 9ale proclamation 
are clear and unambiguous, any discre¬ 
pancy from the description of the property 
contained in these documents which oc¬ 
curs in the sale certificate can have no 
effect. Then the sale conificabe itself is 
by no m p ans unamlrguom and it is not 
necessary to suppose that it was intended 
to refer to a different property. The 
term “mauza” might• include the whole 
mahal and from the fact that the tauzi 
number is given this was apparently the 
intention. A village which was merely 
a constituent of the mahal would not 
have a tauzi number. The learned Munsif 
based his decis on entirely on the fact that 
the annual jamx as stated in the various 
documents was much lower than what the 
annual jama of the whole mahal would 
have been and was mon likely to be the 
ia.*na of cine]o village. The learned 

4 _ _ _ _ 

(3) [1 n4j 41 UaL 590= »L i. A. 33 = 13 C.W.N. 

313=15 M. L. T. 137 = 12 A. L. J, 150=19 

C L J.161=26 M. L. J. 39= 1914) M W. 

N. 1 8=21 I. C. 936=16 Boir. L, R. 156 

(P. C.) 
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District Judge has also accepted this argu¬ 
ment and has further proceeded on the 
ground that the price paid seems to be 
far too low for a share in the entire taluka. 
Now even if the jama is misstated, if the 
document is otherwise unambiguous, this 
then would be disregarded as misdesarip 
tion. But there are in truth no materials 
for the conclusion that the jama stated in 
these documents is the jama of mauza 
gad? mahesri rather than of the entire 
mahal. The learned Munsif seems to 
have confused the jama with the annual 
income. The sale proclamation and other 
documents do not pretend to state what 
the annual income of the share is. The 
learned Munsif has pointed out that the 
cash rental of mauza gadi makes i i is 
about Rs. 600 and that '.here are more 
than 250 acre 3 of kamat lands and there 
is also batai land. Now the produce of 
bavi^t lands would not naturally be in¬ 
cluded in the term jama and there is 
nothing to show that the income ol the 
batai land is. Moreover there are no 
materials whatsoever for estimating 

the jama of the entire taluka; and the 
ground upon which the Munsif had decided 
this case must therefore be treated 
purely speculative and it is not warranted 
by the terms of the d cument3 themselves. 

With regard to the observations of the 
learned District Judge on the price, it may 
he that the property was purchased cheap 
but there may be many reasons for that. 

It is impossible to say on the material be 
fore U 3 how low the price was and this is 
no crite'ion for construing the documents. 
It seems to me that this is a very plain 
case which does not admit of doubt; the 
documents with the doubtful exception 
of the certificate of sale are all consistent 
with only one conclusion, namely, that 
what was purchased was a share in the 
entire taluka. But the decisions above 
cited show that the certificate of sale can¬ 
not override the other documents which 
are conclusive as to the property actually 
sold. 

The learned Vakil for the Respondents 
contended that the case is concluded by 
findings of fact. In my opinion this is 
not so. It is true that the learned Dis 
triot Judge has mentioned the execu'ion 
petition and the writ of attachment and 
the sale proclamation in seating the ar¬ 
gument on behalf of the Plaintiff hut 
there is nothing to show that he considered 
these documents or their legal effect. I 


would therefore alliw bho39 appei Is with 
costs. 

With regard to the appeals of the De¬ 
fendants, the ground upon which the 
Munsif limited the purchase in Execution 
Case No. 253 of 1913 to a share in mauza 
gadi mahesri was that the shares men¬ 
tioned in the sale certificate in this case 
are the shares which were actually owned 
by the judgment-debtors in that village, 
whereas they had different shares in the 
different villages constituting the taluka. 
Ha was therefore of opinion that the pro¬ 
ceedings in execution must be limited in 
their operation to mauza gadi mahesri 
alone. The learned District Judge has 
properly refused bo give effect to this argu¬ 
ment pointing out that, if in fact the 
judgment-debtors have larger shares in 
some of the vill iges than those stated in 
the sale paoclaraation, the excess will not 
he affected by the sale. In this case all 
the documents are Jonsistenb a ad leave no 
room for doubt that the shares which were 
proceeded against in execution and were 
attached and proclaimed for sale and sold 
were the shares of the judgment-debtor in 
the entire taluka. It was suggested that 
the learned District Judge has erred in his 
calculation of the price because he has 
under-stated the shares that passed by the 
sale. But as I have pointed out in deal¬ 
ing with the Plaintiff’s appeals, there are 
no materials for ascertaining the real 
value of this property; and in any case if 
the purchaser purchased at a low price, 
that is not a matter which affects the 
present question. 

The defence in these suits appears to 
me to he entirely without merit and to 
rest on nothing better than a clerical mis¬ 
take in a document of minor importance. 

The result is that the Plaintiff’s appeals 
must succeed and are allowed with costs 
and the suit out of which these appeals 
arise must be decreed in full with costs 
throughout The tenant', appeals are dis¬ 
missed witli costs. 

Mullick, J.—I concur entirely. It 
was argued that this being a second appeal 
it was not compebent to us to interfere 
with the District Judge’s finding in 
regard to the identity of the property 
which was sold. The answer bo this is 
that as the finding relates to a mixed 
question of fact and law it Js 1 open 
to revision in second appeal. 
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Macpherson, J. 

Ba s a cl eo Singh —P efci ti o n er. 

v. 

Mahadeo Lal —Opposite party. 

Criminal Eev. No. 160 of 1925, De¬ 
cided on 25th May 1925, against an order 
of the D. M., Gaya. 

if Criminal P. C., S. t 145 '-Co-sharers in sepa¬ 
rate possession of shares—Excl slue possession of 
disputed item claimed by either party — S. 145 
applies , 

Where the joint owners of a lease of the right 
to collect rent of certain lands are actually in se¬ 
parate possession of certain shares of the right 
but there is a dispute as to the possession of a 
certain other share of which each party claims 
exclusive possession, S. 115 is applicable. The 
criterion in such cases is whether the parties 
claim exclusive possession. 5 A'l. 607, 23 Cal. 
SO 10 C. W. N. 1088 and 36 Cal . 986 Dist. 27 
CaK 259, 17 M. L. T. 225, 1 P. L. T. 594 and 1923 
Patna 3 SO Foil. 

Fazle Ali and S. E. Mittra —for Peti¬ 
tioner. 

Shiveshwar Day.il —for Opposite party. 

Macpherson, J.— In this application 
in revision the petitioner impugns the 
order of the District Magistrate drawing 
up proceedings under S. 145 of the Code 
of Criminal Procedure on the ground that 
the order is without jurisdiction because 
that provision is not applicable to the cir¬ 
cumstances. The Sub-divisional Magistrate 
of Nawadah passed an order under S. 144 
of the Code against the petitioners and 
the opposite party restraining them from 
removing any of the crops which had 
Veen paid as bhaoli rent by the tenants 
and which were deposited in the khalihan, 
and upon an application to him under 
sub section (4) the District Magistrate 
set aside the order as unwarranted by 
law, but in view of the definition of 
“ laud ” in claused) of S. 145 as includ¬ 
ing “ the rent or profits of any such pro¬ 
perty M and as 

“ The police report sho vs that a breach 
of the peace was imminent and clearly 
as long as the dispute regarding the extent 
of the share is not decided, there will 
continue to be an apprehension of a breach 

of the peace.” 

directed that proceedings under S. 145 
should be drawn up in his Court in 
respect of the six annas share in dispute 
and be transferred to the Court of the 


Sub-divisional Magistrate of Nawadah 
for disposal. 

In the formal proceeding drawn up 
under S. 145 the parties were directed 
to lodge. “ Written statements as to their 
actual possession of the right of collection 
of the six annas share of the produje rents 
which is in dispute.” 

And a six anna3 share of the produce 
rent deposited in the khalihan was at¬ 
tached pending disposal of the case. 

The following facts are admitted: 
Basdeo Singh and Mahadeo Lal are joint 
thikadars for seven years of Majhla mahal 
but the lease does not specify what is the 
share of each. For about four years the 
same gomasta Dilwar Khan, who had 
also worked for their lessor, represented 
both in the village, but Mahadeo Lal 
being dissatisfie 1 with him replaced him. 
so far as his interest was concerned, by 
Behari Singh. The dispute between the 
parties is whether the share of Mahadeo 
Lal is two annas or e'ght annas and the 
collection is no longer joint. When the 
report of the police which led to the 
order under S. 144 was mide, the thika¬ 
dars share of the produce rent of the vil¬ 
lage was gathered in the khalihan and 
was awaiting distribution. After the 
attachment in the S 145 proceedings, the 
Sub-divisional Magistrate directed the 
Agricultural Inspector to sell the attached 
produce rent (six annas of the whole) and 
the salq. proceeds have been placed in 
deposit. 

Now it is not in controversy that pro¬ 
ceedings under S. 145 aTe not warranted 
by sub-section (2) in respect of disputed 
crops or other produce of land, or of dis¬ 
puted bhzoli rents or profits of such pro¬ 
perty when these have been severed and 
removed from the land. In the present 
instance the dispute betw.en the co-thika- 
dars as to extent of share in the distri¬ 
bution of the bhaoli rent c dlected in the 
khalihan could not be decide 1 under S. 
145. The pending proceeding, however, 
apart from the order of attachment which 
is not here assailed, does not relate to the 
six anms of the bhaoli rent depos ted in 
the khalihan. The subject of dispute is 
the right to collect the six annas share 
of the rent of mahal Majhla. 

The petitioner claim* that S 145 is not 
applicable to the circumstances as the 
parties are in joint possession of the vil¬ 
lage. Mr. Fazle Ali on their behalf re’ies 
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upon the rulings in Beni Narain v. 
Achraj Nath (l) approved in Surb Narain 
Singh v. Birj Mohan Thakur (2) ; Nritta 
(ropil Singh v. Ch&tidi C faavcLH Singh (3) 

and also Akci^oo Gh(i)idi m <i T)lis v. A lohcsh 
Lai (4) as showing that a dispute as to 
the right to realise rent of an undivided 
share of land is not a dispute falling with¬ 
in S. 145. In reply Mr. Shiveshwar Dayal 
relie 3 on Sri Mohan v. Narsingh (5), 
referred to with approval by Spencer, J. 
in Balkis Bibi v. Nagoor Kanni Rowther 
(6) and to two cases of this Court Sham 
Lai Mahto v. Rajendm Lai (7) and 
Ramjharia v. Piar Koeri (8). 

The first two cases cited by Mr. Fazle 
Ali were decided prior to the amendment 
of the Code of Criminal Procedure in 
1898 in which the terms of S. 145 were 
greatly altered and in particular by the 
extension of the definition ot land 
made by suo-section (2) so as to include 
inter alia the rents of land. No doubt 
the principle has been approved in Nritta 
Gopil Singh v. Chandi Gharan Singh (d) 
but that case related to impartible pro¬ 
perty in which the possession ol co- 
shebaits was necessarily joint. It was 
also there admitted that the facts in 
Srimohm v. Narsingh (5) were distin¬ 
guishable. In Akaloo v. Mohesh Lai (4) 
which relates to tolls of a Hat , the deci¬ 
sion was that there is no jurisdiction 
under 3. 145 to determine the method by 
which the possession of the parties is to 
be exorcised or the agency whereby the 
party in possession is to collect the rents. 
These rulings and others relating to 
management of property to which the 
patties are jointly entitled are distin¬ 
guishable and do not afford assistance in 
the present circumstances. 
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rent of the village. It is not a case in 
which one party claims joint possession 
and another contests the claim. There is 
no dispute as to management. It is a 
pure case of rival claims to exclusive pos 
session of six annas of “ land ” as defined 
in sub-section 2. It does not appear that 
the authorit of Srimohan v. Narsingh 
(5) decided soon after the Code of 1898 
came into operation has been seriously 
impaired and it goes much further than 
is necessary for the purpose of the pre¬ 
sent case. It was then held that ^ there 
is no want of jurisdiction under S. 145 
when the dispute is regarding the right to 
the collection of rent between joint 
owners of the land under Mibakshara law, 
The two rulings of this Court which have 
been cited sho v that the criterion is 
whether the parties claim exclusive pos¬ 
session ; if they do, S. 145 is not inappli¬ 
cable. In the present case each party 
claims separate possession of the land 
in dispute. 

Accordingly on the facts as represented, 
the proceeding under S. 145 drawn up by 
the District Magistrate is not without 
jurisdiction. As to the order of attach¬ 
ment and the subsequent sale of six-six¬ 
teenths of the crop of the past year depo¬ 
sited by tenants in the khalihan nothing 
has been said in this Court, the parties 
apparently realising that that order, 
whether made with jurisdiction or not, 
was in the circumstances the most bene¬ 
ficial order for all concerned which could 

have been made. 

The rule is accordingly discharged. 
An endeavour should be made to dispose 
of the case under S. Ho with all reason¬ 
able expedition. 

Bale discharged. 


Here the two partners in the lease are 
admittedly in separate posses ion ol their 
shares ; there is no dispute that the 
parties hold actual separate possession of 
the right of collection m respect of eight 
annas and two annas respectively of the 


(1) [18831 5 All. G07=(18S3) A. W. N. 163. 

(2) [16951 23 Cal. 80. 

(3) [19C6] 10 C. W. N. 1088=4 Cr. L. J. 215. 

(4) [1909] 36 Cal. 99 6 =4 I. C. 696=11 Cr. L. J 

28 

(5) [1900] _7 Cal. 259=4 C. W. N. 420. 

(6) [1915] 17 M. L. T. 225=(1915) M. \V. N 

267=28 1. C. 332=16 Cr. L. J. 294. 

(7) [19201 1 Pat. L. T. 594=58 I. C. 518 = 2 

Cr. L. J. 790. 

(8) 1923 Patna 369=2 Pat. L. R. Cr. 6=24 Cr 

U J. 557=4 P. L. T. 308. 
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Kulwant Sahay, J. 

Ram Saran Singh and others— Peti¬ 
tioners. 

v. 

• Nikhad Narain Singh and others —Op¬ 
posite Party. 

Criminal Revision No. 448 of 1924, 

Decided on 15th September 1924, against 

an order of the Sub. Div. Magistrate of 

Begusarai, D/~ 12th July 1921. 

(a) Criminal P. C. t Ss. 344 and 204 —Issue of 
process can be postponed even in warrant cases. 

S. 344 U applicable to cases even before the 
issue of process under S. 204 anl the Magistrat e 
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is entitled under S. 344, if there be a reason¬ 
able cause for doiug so, to postpone any enquiry 
or trial and to postpone the issue of process 
under S. 204 even if the case be a warrant 
case. [P. 6*20, C. 2 ; P. 621, C. 1] 

(b ) Criminal P. C-, S. 344— Though policy of 
law Is against postponing trial , postponement for 
reasonable cause is not illegal. 

It is the policy of the law that a Court 
should proceed to enquire into and try the 
case as soon as it takes cognizance of a com¬ 
plaint, but it is not prevented by any provision 
of the law from postponing the enquiry or trial 
if in its opinion there are sufficient and reason¬ 
able grounds for so doing. 1924 Cal. 634. Ref. 

[P 621, C. 1] 

(c) Criminal Trial—Simultaneous trial of coun - 
ter cases is not illegal in itself. 

There is no prohibition in law for simultane¬ 
ous trials of counter cases, but if the accused 
can show any prejudice on account of the 
simultaneous trial of two cases then he will 
be entitled to a setting aside of the conviction 
(if he has been convicted). [P. 621, C. 1, 2] 

(d) Criminal P. C., S. 344— Real question under 
Section is as to reasonable cause for postponement — 
High C<urt will not interfere where discretion has 
been judicially exercised. 

The real question under S. 344 is as to 
whether there is any reasonable cause for post¬ 
poning the counter case. If there be such 
cause it is a matter of discretion and if the 
Magistrate does not exercise his discretion 
judicially in postpoing the case, the High Court 
will interfere and set aside the order, but if the 
discretion is exercised in a sound and judicial 
manner the High Court will not interfere with 
the discretion. [P. 621, G. 2] 

C. C. Das and D. C: Varma —for Pe 
titioners. 

N. iY. Sin ha and B. P. Sinlia —for Op¬ 
posite party. 

Kuiwant Sahay- J. —It appears that 
on the 12th July 1924 two complaints 
were filed before the Sub-Divisional 
Magistrate of Begusarai ; one complaint 
wa- filed by the present petitioners 
against the opposite j arty charging them 
with offences unaer Ss. 147, 325 and 447 
I. P. 0., and the other complaint was 
filed by Sam pat Lai Singh, one of the 
opposite party in the present case, against 
the petitioners in the \ resent case charg¬ 
ing them vith olfences under S. 148 and 
other Sections of the I. P. G. The learn¬ 
ed Sub-Divisional Magistrate examined 
the complaints in both cases. In the 
complaint of the petitioners the order 
passed by him was as follows : “ Put up 
after disposal of the counter case.’’ In 
the complaint filed by Sampat Lai against 
the petitioners the order was as follows : 

Summon Udit, Ugan, Pamdev, Ram 
Saran, Ram Balak, Raghuaandan and Dev 
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Lai S. 148 I. P. C. for 31-7. There are 
talicar cuts on the side of this com¬ 
plainant and the complainant in the 
counter case does not say that there are 
such cuts on his side. I have compared 
the initial statements of the complainants 
in the two cases and think that the case 
instituted by Sampat Lai should be tried 
first.” 

Against the order passed in the com¬ 
plaint filed* by the petitioners, namely, 
the order to put up the case after the 
disposal of the counter case, the peti¬ 
tioners went up before the Sessions 
Judge in revision and the learned Judge 
rejected the petition summarily. The 
petitioners now come up to this Court 
against this order and pray that the 
order for putting up the case after the 
disposal of the counter case may be set 
aside and the Magistrate may be directed 
to proceed with their case simultane¬ 
ously with the counter case. The learn¬ 
ed Counsel for the petitioners has 
relied-on the provisions of Ss. 200, 202, 
203, 204, 252 and 344 of the Code of 
Criminal Procedure and he argues that 
when a complaint is filed under S. 200 
and the Magistrate takes cognizance of 
the offence, and the complainant is 
examined, the Magistrate is bound to 
issue process under S. 204 unless he 
thinks it fit to dismiss the complaint 
under S. 203. He further argues that 
after issuing process under S. 204 he 
ought, in the present case which is a 
warrant case, to proceed under S. 252 
and that the Magistrate was bound to pro¬ 
ceed to hear the complainant and take all 
evidence as may be ‘produced in support 
of the prosecution. He says that the 
Magistrate had no jurisdiction to post¬ 
pone the case under S. 344 which does 
not govern the issue of process under 
S. 204 I am unable to agree with the 
learned Counsel in this contention. S. 344 
occurs in Chapter XXIV of the Code „ 
which deals with general provisions as to 
enquiries and trials. Mr. C. C. Das 
argues that the provisions of S. 344 
only come into operation when the 
enquiry or trial has commenced and he 
says that an enquiry or trial does not 
commence until after the issue of pro¬ 
cess under S. 204. I am unable to agree 
with Mr. Das in this contention. In my 
opinion S. 344 is applicable to cases 
even before the issue of prucess under 3. 
204 and the Magistrate is entitled under 
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S 344, if there be a reasonable cause for 
doing so, to postpone any enquiry or trial 
and to postpone the issue of process 
under S. 204. S. 202 deals with enquiries 
after a Magistrate has taken cognizance 
of an offence on complaint and before he 
dismisses it under S. 203 or issues pro¬ 
cess under S. 204, and there is nothing in 
law which prevents a Magistrate from 
postponing issue of process under S. -04 
if there is reasonable cause for doing so 
even if the case be a warrant case. 

The next contention of the learned 
Counsel for the petitioners is that after a 
Magistrate has taken cognizance of a case 
it is the policy of the law that he should 
proceed to deal with the case and not to 
postpone the enquiry or trial and he 
relies upon the case of Sheikh Bahadur v. 
Nobad Ali (1). I agree with the conten¬ 
tion of the learned Counsel that it is 
the policy of the law that a Court should 
pioceei to enquiry into and try the case 
as soon as it takes cognizance of a com¬ 
plaint, but he is not prevented by any 
provision of the law from postponing the 
enquiry or trial if in his opinion there are 
sufficient and reasonable grounds for so 
doing. In the case relied upcn by the 
learned Counsel for the petitioners, their 
Lordships after laying down the general 

proposition that it is the policy . o e 
law to go on immediately with the 
enquiry or trial proceeded to consider 
whether in that particular case there 
were reasonable grounds to justify the 
order of postponement made by the 
Magistrate and after considering the facts 
of the case they were of o] mion that 
there were no reasonable grounds. 

It has been contended on behalf o. the 
opposite party that simultaneous trial ot 
two counter cases is illegal and reliance 
has been placed upon the case of Dhako 
Singh v. king -Emperor (2). This case 
doe. not support the contentiou oi tne 
learned Vakil for the opposite party. Mi. 
Justice Jwala Prasad, held in that case 
that there is no prohibition in law tor 
simultaneous trials of counter cases an 
nothing has been placed before me o 
justify the contention that the t 8imu ta- 
neous trial of two counter cases is ij ega 
In the case referred to above (2), the 
question arose as to whether the con \ ic- 

(1) 1924 Cal. 634=28 C. \V. N. 487=26 Cr. L. 

J G5. 

(2) [1920] l Pat. L. T. 498=53 I. C. 240=21 

Cr. L. J• • 39. 


tion of the petitioner in that oase was 
bad in law on account of two counter 
cases being tried simultaneously and his 
Lordship held that the mere fact of two 
cases being tried simultaneously would 
not justify the setting aside of the convic¬ 
tion, but if the petitioner could show any 
prejudice on account of the simultaneous! 
trial of two cases then he would be 
entitled to a setting aside of the cona¬ 
tion. Reliance has been also placed by 
the learned Vakil for the opposite party 
upon the case of Lalji Singh v. Naurangt 
Lai (3). In that case two counter-com¬ 
plaints were filed before the Sub-Division- 
al Magistrate and he referred both the 
casos to a Sub-Deputy Magistrate for 
enquiry and report and on receipt of the 
report he issued process in one case and 
directed the counter case to be put up 
after the disposal of the former case and 
it was held that the action of the Sub 
Divisional Magistrate did not contravene 
any rule of procedure and that the dis¬ 
cretion exercised by the Magistrate in 
postponing the case was not revisable by 
the High Court. In my opinion the only 
question to he decided in such cases is as 
to whether there is any reasonable cause 
for postponing one case until after the 
disposal of another. The power given to 
a Court to postpone the hearing of one 
case until after the disposal of another 
case is conferred by S. 344 which provides 
that if, from the absence of a. witness or 
any other reasonable cause, it becomes 
necessary or advisable to postpone the 
commencement of or adjourn any enquiry 
or trial, the Court, may, if it thinks fit, by 
order in writing, stating the reasons 
therefor, from time to time, postpone or 
adjourn the same on such terms as it 
thinks fit, for such time as it considers 
reasonable, and may by a warrant 
remand the accused if in custody. There¬ 
fore, the real question is as to whether 
there is any reasonable cause for post¬ 
poning the counter case. If there be such 
causo it is a matter of discretion and if 
the Magistrate does not exercise his dis¬ 
cretion judicially in postponing the case, 
this Court will interfere and set aside the 
order, but if the discretion is exercised in 
a sound and judicial manner there is no 
reason why this Court should interfere 
with the discretion. In the present case 
the complainant in th e cou nter case, who 

(3)~1922 Patna 618=1922 P. H. C. C. 804=3 
P. L, T. ’64. 
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is one of the opposite-party in the pre 
3ent application, admits having assaulted 
the complainant;, who is the petitioner in 
the present case. The only question 
for decision, therefore, would be whether 
he did so in exercise of the right of pri¬ 
vate defence of properly or person. That 
question can be conveniently decided 
after the disposal of the complaint made 
by the opposite-party in the present case. 
I, therefore, see no reason to interfere 
with the order of the Sub-Divisional 
Magistrate. It is, however, desirable that 
the counter case should be taken up im¬ 
mediately after the conclusion of the 
case which is now being tried, namely, the 
case started on the complaint of Sampat 
Lai Singh, and as soon as this case, 
namely, the case started on the complaint 
of Sampat Lai, is concluded, the counter 
case, namely, the case started on the 
complaint of the petitioner, should be 
taken up and, if possible, the judgment 
in the case of Sampat Lai should be 
postponed until after the conclusion of 
the trial of the case instituted by the 
petitioner. 

Rule discharged. 
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Mullick and Bucknill, JJ. 

Secretary of State for India in Coun¬ 
cil —Appellant. 

v. 

Ramtahal Ram and others Respond¬ 
ents. 

Appeal No. 311 of 1922, Decided on 
20th January 1925, from a decision of 
the D. J, Arrih, D/-2nd November 1921. 

Riparian owners—Irrigation canal—Damage 
caused by overflow , can be recovered. 

Government by constructing an irrigation 
canal undertakes a duty to protect other parties 
against damage arising from the water of the 
canal. If it does not take adequate precautions 
for an outlet at the tail-end of the canal, to 
allow the overflow of water to pass away, it is 
liable to compensate those to whom damage 
would be caused by the overflow. 3 II. L. 830 
Foil. [P 623, C 1] 

The Government Pleadet for Appel¬ 
lant. 

P. Day at and D. N. Varma —for Res¬ 
pondents. 


Mullick, J. —The Courts below have 
given a decree for damages against the 
Secretary of Stale on the ground (hat he 
has caused injury by allowing canal water 
to flow through the side-cutting canals 
connected with the Chousa Branch canal, 
into the plaintiff’s lands which adjoin the 
East Indian Railway at Chousa. The de¬ 
fendant’s case was that water from the 
Chousa Branch canal was distributed 
according to the irrigation rules to the 
tenants of Mouza Salat pur on the west; 
and Mouza Chuni on the east of the 
Branch canal and that if any damage has 
been done to the plaintiffs’ lands on the 
north, the fault lies not with the defend¬ 
ant but with the tenants concerted. The 
findings, however, in the Court below are, 
firstly, that the water from Mouza Salar- 
pur, after the tenants there have irrigated 
their lands, flews back into the side- 
cutting canal which runs from gouth to 
north along the branch canal; and second¬ 
ly, that the water supplied to the Chuni 
tenants H taken by a syphon from the 
field of those tenants into the side-cutting 
canal to the east of the branch canal 
and that the water in both side-cuttings 
flows northwards to the point H marked 
on the map filed by the defendant. At 
the point H ; the tail end of the canal 
has been blocked, but the finding of the 
Munsif which seems to have been affirmed 
by the District Judge, is that the water 
in the two side cuttings flows into the 
rectangular piece of land marked “S-cut- 
ting” and from there into an old 
channel marked “ existing channel ” 
and thence on to the plaintiffs’ land 
which is shaded in red along the Railway 
line. The learned Munsif states that 
formerly the water aftei flowing over th 9 
rectangular piece was carried by the 
“existing channel” to a culvert at point 
A and ;hence under the Railway line 
into the fields to the north-west. 

The case of the defendant that no da¬ 
mage has been caused by the flow of 
water through the side canals, but that 
the tenants ol Salarpur and Chuni have 
negligently allowed the irrigation water 
to flow over their fields into the lands 
of the defendants at Khanrajpur, has not 
been accepted. 

In these circumstances the rule in 
Rylands v. Fletcher (l) has been correctly 

(1) (1863) 3 H. L. 330 — 37 L. J. Ex. 161=19 
L. T. 220. 
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applied. The defendant by constructing 
the canal has undertaken a duty to pro¬ 
tect other parties against damage arising 
from the water of that canal, and if he 
has not taken adequate precautions for 
an outlet at the tail-end of the canal, he 
|is liable to compensate the plaintifi s for 
1 the damage caused. 

The appeal, therefore, mu9t be dismis 
sed with costs. 

Bucknill, J. —I agree. 

Appeal dismissed. 
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Jwala Prasad, J. 

Jeobaran Singh and others Peti¬ 

tioners. 

v. 

Ramkishun Lal —Opposite Party. 

Criminal Revision No. 725 of 1924, 
Decided on 2nd February 1925, from an 
order of the S. J. Patna, D/- 16th Decem¬ 
ber 1924. 

(а) Bengal Ferries Act (1885), S. 5—‘ Ferry ’ 
Tiro points on tiro sides of the river for conveying 
persons and property are necessary. 

In order to constitute a ferry such as is con¬ 
templated by the Act, it is necessary that there 
should be two points on both sides of the river 
so that people and property may be conveyed 
from one side of the river to the other. It 
must be connected on both sides with land on 
the bank of the river. 1’ 024 C 1] 

(б) Bengal Ferries Act (L885), Ss. 10 and 28 
Only maintenance of ferry is not criminally 
punishable—Conveyi ig persons and property in 
addition Is a>i offen e—Ea h trip is separate 
offence. 

The maintenance of a private ferry is in 

cortraventiou of S. 10 of the Act for which the 

person maintaining it may be liable for damages 

and also an injunction may issu 2 against 1 im. 

f If, in addition, to ma'ntaining such a prohibited 

private ferry he carries pas^e igers and property 

for hire ho is liable criminally under S. 28 of the 

Act and each trip is a sep irate offence. 

* [P 624 C 2] 

Manuk with S. P. Varmi and Nirsu 
Naram Sinha— for Petitioners. 

AH Im mi with H. L. Nandkeolyar and 
Oirendra Nath Mtikherjee —for Opposite 

Party. 

Facts.—Petitioners were summoned to 
: stand on their trial with respect to 24 

y complaints filed against them on behalf of 
a ferry contractor, by his servant, in the 
Court of the City Magistrate oi Patna 


under Ss. 16 and 28 of the Ferry Act 
(Act I of 1885). 

It was alleged that the petitioners were 
conveying passengers, etc., for hire in 
contravention of the provisions of S. 16 
of the Ferry Act by maintaining a ferry 
between the 9th and 12fch November, 
1924. There were 24 complaints arising 
out of as many trips. On behalf of the 
petitioners it was argued that all these 
24 trips did not constitute as many sepa¬ 
rate alienees under S 16, but that they 
together constituted only one offeace and 
therefore they should be tried at one trial 
with respect to all the trips. 

Mr. Manuk on behalf of the petitioners 
contended that in order to sustain a 
charge under S. 28 it is essential to show 
in the first instance that the petitioners 
maintained a ferry to or from any point 
within a distance of two miles from the 
limits of a public ferry which is prohibit¬ 
ed by S. 16 of the Act. 

Judgment. — [After stating facts as 
set out above His Lordship proceeded.] 

That section (S. 16) only makes the main¬ 
taining of a ferry within the prohibited 
degrees an unauthorized act but is not in 
itself penal. It may give rise t ) an action 
'or damages, but is not punishable under 
the criminal law. 8. 28 is a penal 

provision which makes the maintenance 
of an unauthorized ferry under S. 16 an 
offence when the ferry is used for con¬ 
veying any passenger, animal, vehicle or 
other thing for hire Accordiogly, it is 
contended that the ferry in question was 
used for four days, namely, from 9lh to 
12th November, during the Senepur Fair, 
for the purpose of carrying passengers, 
etc., for hire and thus the ferry was 
maintained for the aforesaid four days 
for the purpose of making profit by realiz¬ 
ing tolls from passengers. The act of 
realizing tolls during the four days must 
1)6 deemed to be one continuous act as 
implying the maintaining of the ferry 
undsr S. 16 of the Act. Therefore, each 
time the toll was realized during those 
four days would not constitute a separate 
transaction and would no; form the 
subject of a separate charge or trial 
against the petitioners. 

The word '* ferry ” has not been defin¬ 
ed in the Act. 8. 5 simply says : 

k ferry ’ includes a bridge of boats, 
pontoons or rafts, a swing-bridge, a flying 
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bridge, a temporary bridge, and a landing 
stage. ” 

The word must therefore be taken in 
its ordinary accepted legal significance. 
Literally it has been defined in Bouvier’s 
Law Dictionary as : 

a liberty to have a boat upon a river 
for the transportation of men, horses, and 
carriages with their contents, for a reason¬ 
able toll. The term is used also to 
designate the place where such liberty is 
exercised. In law it is trealed as a 
francbLe, and defined as the exclusive 
right to carry passengers across a river, 
or arm of the sea, from one vill to another, 
or to connect a continuous line of road 
leading from one township or vill to 
another. ” 

Continuing, the dictionary says : 

In a strict ser. Be a ferry is a continu¬ 
ation oi a highway 'roni one side of the 
water to the other and is for the trans¬ 
portation of passengers, vehicles and other 
property. ” 

In order to eorstitute a ferry such as 
is contemplated by the Act in this country 
it is necessary that there should be two 
points on both sides of the river 30 that 
people and property may be conveyed 
'from one side of the river across the 
other. It must be connected on both 
sides with lard on the bank of the river. 
In order to give full significance to this 
meaning of the term the Act has included 
in it “ any other appliance by which the 
water is connected with the land. ” This 
purpose may be served by a bridge of 
boats, pontoons or rafts, etc. In this 
sense the public ferry is created and 
leased on behalf of the authorities, and to 
protect the rights granted under the lease 
with respect to a public ferry the Act has 
made it illegal to maintain a regular 
ferry on a river within two miles of a 
public ferry so as not to interfere with or 
affect the peaceful working of and making 
profit out of the public ferry leased to the 
contractor. It seems thaG the idea is 
similar to that in England where, the 
aforesaid dictionary notes : 

“ ferries are established by royal grant 
or by prescription, which is an implied 
grant : in the United States, by legislative 
authority, exercised either directly or by 
a delegation of powers to Courts, com¬ 
missioners, or municipalities. 

Wherever such public ferries have been 
created provision has always been made 


to protect the interest of the public ferry 
by forbidding individuals erecting a com¬ 
petition ferry near about. One provision 
referred to in the dictionary is : 

if an individual, without authority 
from the State, erect? a new ferry so near 
an older ferry, lawfully established, as to 
draw away the custom of the latter, such 
individual will be liable to an action on 
the case for damages, or to a suit in equity 
for an injunction in favour of the owner 
of the latter. ” 

This seems to have been the object 
with which S. 16 has been enacted. The 
maintenance, if any, of a private ferry 
by the petitioners was in contravention 
of S. 16 of the Act for which they may 
be liable for damages and also an injunc¬ 
tion may issue against them. If, in 
addition to maintaining such a prohibited 
private ferry they carried passengers and 
property for hire they are liable criminally 
under S. 28 of the Act, and each time 
they did corvey for hire they became 
liable. 

It seems that each trip was a separate 
transaction and can be tried * separately. 
The question, however, is whether the 
petitioners should be tried simultaneously' 
for all the offences committed by them 
between the 9bh and the 12t i November, 

1924. 

The offences were committed within a 
space of one year and the principles 
underlying Ss. 234 and 210 of the Code 
of Criminal Procedure may usefully be 
availei of. The Magistrate should try at 
one time only three of these transactions 
and use the remlining transact) ms as 
evidence in the case for the purpose of 
determining the amount of punishment 
and damages payable under the Ferry 
Act. If conviction is obtained on such a 
trial, the Court should stay the inquiry 
into or trial of the other charges which 
will have the effect of an acquittal of the 
accused on those charges subject to the 
event of the conviction being set aside by 
higher authorities. If the conviction is 
set aside the Magistrate may proceed with 
the trial or inquiry of the other charges. 

A ppeal alio oed. 
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Dawson Miller, C J. 

ON DIFFERENCE BETWEEN 

Das, J. and Foster, J. 

Hitendra Singh and others —Plaintiffs 

— Appellants. 

v. 

Maharajadhiraj Sir Rameswar Singh 
Bahadur and others — Defendants— Res¬ 
pondents. 

Appeal No. 206 of 1920, Decided on 
16th February 1925, from a decision of 
the D. J., Darbhanga, from original 
■decree, D - 23rd June 1920. 

(rt) Civil P. C. & 98— There is no conflict bet¬ 
ween S. 98, Civil p, C. and Letters Patent clause 
36 of Bombay and ‘28 of Patna. 

Per Das and Foster, JJ .— There is no conflict 
between the Code and the Letters Patent. 8 lie 
sp.-cial procedure indicated in the Letters Patent 
applies to Letters Patent aopeals; the procedure 
indicated ir S. 98 of the Code applies to aopeals 
•from Subordinate Courts. 49 Bom. 438 Poll. 

[P 667 C 1] 

(b) Deed — Construction —Intention is to be 
.gathered from words, and doctrines are to be given 
due u el/ht. 

Per Dawson Miller, C. J. — The intention of a 
deed is primarily to be gathered from the words 
of the instrument itself., and the application of 
doctrines, although they must bs given due 
weight, must uot be allowed to overrule the 
clear indications of intention to be gathered 
iro n the words of the document. But the mean¬ 
ing to be attached to them may be affected by 
surrounding circumstances, and where this is the 
case those circumstances no doubt must be re¬ 
garded. 25 All. 351 Diss.; 42 Mad. 283 DUs. 

[P 638 C 2] 

★★(c) Hindu Law- r lift to woman-Words Indi¬ 
cating absolute estate are not affect'd by see of the 
grantee—Estate of inheritance does not necessarily 
Indicate absolute poieer of disposal—(Case lair 
discussed.) 

Per Dawson Miller, C. J .— There is nothing iu 
the Hindu Law which prohibits a woman, whe¬ 
ther wife or widow, from acquiring au absolute 
estate in property including the power of aliena¬ 
tion. If words of grant are used importing the 
transfer of full proprietary rights, then effect 
must be given to them irrespective of the sex of 
the grantee. It may appear, however, from the 
'Context or from the surrounding circumstances 
that a limited power of disposal was intended to 

be conferred, even where an estate of inheritance 
• * 

a* granted. Where ambiguity exists in the 
document itself, or where the words are not of 
sufficient amplitude to confer full powers of 
alienation, it is legitimate to assume that the 
grantor had in mind tne ordinary disability 
which the Hindu Law attaches to a woman’s 
rights over property, and this may be considered 
an determining the intention even where an 
estate of inheritance is granted. But where 
words are used which in tlieir context express an 
intention of transferring full rights of owner¬ 
ship, the other principles of interpretation are 

1925 P/79 & 80 


o r mi* cr importance and should not be allowed 
to restrict the natural meaning of the words. 

[P 670 C 1] 

{d) Hindu Lair — Clift to wife—Mithila School — 
Gift may confer right tc alienate gifted property. 

Per Dan son Miller, C. J. —Where the donor 
(a Hindu governed by Mithila School) made 
lieba-bil-eicaz to his wife of his share in taluka 
Lalieri “with trees, fruit-bearing and non-fruit 
bearing, and aliar and pokhar and reservoir aud 
tank and katcha and pakka wells and sair and 
s*lt sairs and houses occupied by tenants and 
all his zaraindari rights which up to now have 
(or has) been in his possession without the co¬ 
partnership of anvone,” and then recited that 
he had put the Mst. in possession and directed 
that by be?o ning possessed of the property she 
should spend the produce with sous, generation 
after generation and the declarant, his heirs and 
representatives shall have no concern in demand¬ 
ing the subject of the heba, or the consideration 
m)oey from the Mst. or her heirs and represen¬ 
tatives, 

Held', the woris “with sons generation after 
generation” used in their context convey an 
estate of inheritance and the words zemindari 
rights and representatives ( qaim moqaimian) 
indicated right of alienation. [P 671 C 2] 

Held ‘ further that words directing the grantee 
to snend the produce would not affect the power 
of alieuatiou. Such words are not uncommonly 
used in India in conveyances which transfer an 
heritable and alienable eitate. 24 Cal. 834 (P. C.) 
PoU. [P 672 C 2] 

(e) Lim. Act, Art. 91— Where decree is binding 
suit must te brought to set it aside within time. 

Per Das, J. —Where a person is, prima facie' 
bound by a decree, he cannot, by suing ostensibly 
for possession ignore the decree and evade the 
operation of law; and where such a decree is an 
imoedimant to the plaintiffs’ way in obtaining 
relief inconsistent with it, he must bring his 
suit within the period prescribed by hw for set¬ 
ting aside a decree. (.P 631 Cl] 

(/) Lim. Ac 1 , Art. 95— Heirs where bound, must 
sue with ; n time allowed by the Article. 

Per Das, J. — Ordinarily a decree obtained 
against a person binds the heirs and if the decree 
was obtainei by fraud, the heirs must sue with¬ 
in the period prescribed by Art. 95 of the Limi¬ 
tation A;t. [P 631 C 1] 

(g) Civil P. C., S. 4 7 —Heirs of mortgagor J. D. 
cannot challenge right of mortgagor to mortgage in 
execution proceedings. 

Per Dawson Miller C. J. —The heirs of a de¬ 
ceased mortgagor judgment-debtor, who have 
been substituted in the place of a deceased in 
execution proceedings, cannot in those proceed¬ 
ings challenge the right of the mortgagor to 
execute the mortgage. 

★★(M Civil P. C., S. 11— Mortgage by Hindu 
widow of inalienable estate — Decree against her 
does net bar her heirs from contesting her right to 
alienate. 

Dawson Miller, C. J .— A Hiudu woman canuot 
in a suit on a mortgage of the property executed 
by herself deny that she had power to alienate 
the property, and, therefore, the question of her 
power to alienate it is not in issue in the suit so 
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as to bar it from being a,gitated by her heirs in a 
subsequent suit f<„r possession after her death. 


(i) Evidence Act, 43 —Judgment is not rele¬ 
vant unless as a fact i’i issue or as a relevant tact 
under ether sections. 


l’er Das, J .—A judgment or decree is not 
admissible in evidence under S. 43 unless as a 
fact in issue or as a relevant fact under other 
sections of the Act. Thus if A has obtained a 
decree for the possession of land against B, and 
C, B’s son, murders A in consequence, the exis¬ 
tence of the judgment i* relevant as showing 
motive for the crime. So again, in a suit for 
malicious • prosecution, the judgment in the 
criminal proceeding is evidence to establish the 
fact of acquittal, the fact, namely, that the 
cri ninal proceedings terminated in favour of the 
plaintiff. A reference to the findiug of a judg¬ 
ment may explain • the'character, of the party's 
possession and the nature of the enjoyment had 
in the property in suit and so the finding of a 
udgment may be referred to in all other cases 
where the record is matter of inducement or 

merely introductory to other evidence. 

[P G35, C '2 ] 


(j) Benami—Proof—Though slight evidence Is 
sufficient, probabilities are not enough. 

per Das, rt .—As benami transactions are very 
familiar in Indian practice, even a slight quan- 
,rv cf evidence to show that it was a sham 
_ra .suction may suffice for the purpose, a he 
person who impugns its apparent character must 
• not rely, However, solely on probabilities. He 

must show something definite to establish that 

ii is a sham transaction on the princ P le that 
the burden of proof lies upon the person who 
, Uims contrary to the tenor of a deed and 
alleges that the apparent is not the r fp 1 gfy c 2] 
things. 1 

(/) Hindu Laic—Stridhan—Gift by husband 
after marriage is saudayica gift amt is inti s 
stridhan. 

Per Das, -/.—A gift bv the husband to the 
wife subsequent to marriage must be regarded 
as the stridliau of the wife. The gift is a 
saudayica gift of the husband to the ^ 

(/) Hindu J.au—Stridhan —Mithila school— 
aft from husband is heritable but inalienable, 
eicept for necessary purposes , even with hustone $ 

t on sent. 


ai 

h 


Per Das, J .—Under the Mithila Law, immovc- 
bie properly taken as a gilt by a wife from her 
ms bard is heritable bit inalienable, except hr 
jeceifary purposes, even with th e consent of the 

lusband. A’ ^ -J 

J'er Foster , J .—The wife must preserve the 
jorpus of the property while her husband lives, 
pending only the income subject to his permis¬ 
sion. and after his death mutt preserve it f:r 
ier heirs. CP 6(»2, ( *2] 


(n) Hindu Laic — Tents. 

Per Das, J. —The Mitakshara is of authority 
in Mithila except in regard to those matters 
where there is a d fference of opinion between 
Yignanesvara and the Mithila commentators. 

[P 647, C lj 

(o) Hindu Laic—Gift to woman—Presumption 
is that gift is inalienable unless express words 
indicate the contrary {Per Das, J.). (Case law and 
Hindu texts discussed). 

Per Das. J. —In construing a deed of gift by a 
Hindu to his wife the Court is bound to proceed 
on the assumption that a Hindu knows that, as 
a general rule, women do not take absolute 
estates of inheritance which they are enabled to 
alienate. This does not meau that, where there 
are werds of sufficient amplitude conveying in 
the terms of the gift itself-the fullest rights of 
ownership, including the power to alienate, the 
Court will refuse to construe the deed of gift so 
as to deny to the donee the right to alienate. 
But that, in construing a deed of’gift execuied 
by a Hindu husband in favour of his wife, the 
Court would be right in leaning towards a 
construction which is in consonance with the 
ordinary notions and wishes of the Hindus with 
respect to devolution of property and in harmony 
with the law by which the parties are governed. 

The ordinary notions and wishes of Hindus 
are wpII known and have been recognised by the 
Judicial Committee. [P652, C 2] 

Per Foster, J. —The Courts should examine 
the documents of transfer with the eye to the 
ordinary Hindu’s inclir ations ; he does cot 
usually intend to make a wife absolute owner by 
a deed of transfer. In the earlier interpreta¬ 
tions of this rule of the Privy Council the 
Courts went almost o far as to import a strong 
presumption that the grantee was to receive a 
limited estate, and it was held that something 
express is necessary to exclude what is tacitly 
implied, Expression facit cessare taciturn. But 
the rule adopted in modern times is that if by a 
construction of the document the grant of an 
aosolu'.e estate can reasonably be extracted, 
there is no need to insist on an express and 
distinct grant cf an absolute estate, E.rprcssio 
coruin '-uac in sunt nihil operatin'. Express 
words are not. essential ; the fact that the donor 
is, a Mithila wile is not fundamental ; it is to 
be seen whether the words are of sufficient 
amplitude to convey an ab.olute estate. PE2 

P. C. to Fell. ' [P 662, Cl] 

I p) T. P. Act, S. 8— S. 8 does not affect rule of 
Hindu Lair in Mithila. 

S. 8, which is in the second chapter of the Act, 
must be read subject to the prov.sion of S. 2 
which provides that nothing in the second 
chaple- of the Act shall be dee nei to affect any 
rule of Hindu, Muhammadan or Buddhist Law. 
Thus it does not affect the role of Hindu Law 
as it is understood in Mithila that a gift by a 
Hindu to bis wife does not carry with it the 
right to alienate. [P 655, C b] 


(»>i) Practice—Xcw point. 

Per Das , J A Court should allow a question 
of law to be argued which fairly arises on the 
a-Ueiations made in the plaint, though ii is not 
stated in that lor n in the plaint. L P 620, (' 2, 
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Das, J. —This is an appeal against a 
decision of the learned District Judge of 
Darbhanga. The appellants are the junior 
members of the Darbhanga Raj family 
and they sued the respondent, the 
Maharajadhiraj of Darbhanga in sub¬ 
stance for recovery of possession of a 
property described in these proceedings 
as 7-annas 8-ganda 3-katfcah share of 
taluk a Liheri. The property in dispute 
belonged to Durga Duct Singh, the father 
of plaintiffs 1—4. On the 17th April, 1876, 

Durga Dutt Singh executed a document. 

described as a heba-bH ewciz in favour of 
his wife Mt. Anuragin Bahuasin (who 
will henceforth be referred to as the 
bahuasin) by which he transferred the 
disputed property to her after receiving 
from her the sum of Rs. 41,o32-b o. 
Various questions have been raised in t 
suit and in the arguments before us , ut 
the main question turns upon the construc¬ 
tion of the hebarbil- bw&z , dated the lit i 
April, 1876. On the 15th December, 1890, 
Balm Durga Dutt Singh and his wife the 
bahuasin mortgaged the disputed property 
to the then Maharaja of Darbhanga to 
secure the repayment of a certain sum o 
money which was then due by Ba u 
Durga Dutt Singh to the Maharaja ot 
Darbhanga. On the 5th April, lb’.G, t. ie 
Maharaja of Darbhanga sued upon his 
mortgage and on the 3rd June, 18 ( J<* 
obtained an ex parte decree against Babu 
Durga Dutt Singh and his wife. 1 e 
Maharaja of Darbhanga then took out 
execution and on the 21st May, 100-2, t h. 
present Maharaja of Darbhanga, t re 
defendant in this action an 1 the ie;>- 
pondent before us, purchased the dispute 
property at the Court sale held in l )ur ‘ 
suance of the decree of the 3rd J u ™ 9 > 
1897, for three lakhs of rupees. On the 
10th June, 1902, the judgment-debtors 
applied for setting aside the sale undei 
S. 311 and S. 244 of the Code ol Civil 
Procedure, 1882. The bahuasin died on 
the 1st February, before the disposal of 
the application of the 10th June, 1 JO- • 
and on the 29th March, 1904, the present 
plaintiffs were substituted in the lecorc 
of the proceedings as the heirs of their 
mother the bahuasin on the application o 
Bahu Durga Dutt Singh. On the 2nd 
January, 1904, the application was refused 
and the sale was confirmed. There was 
an appeal to the Calcutta High Court 

which was dismissed. 

The plaintiffs claim to have entere 


upon possession of the disputed property 
on the death of their mother the 
bahuasin : and on the 23rd February, 1906, 
they instituted a suit, being suit fto. 19 
of 1906, for confirmation of their posses¬ 
sion. They made an application in that 
suit for an injunction restraining the 
Maharaja of Darbhanga from taking pos¬ 
session of the disputed property until the 
determination of the suit. On the JOth 
June, 1906, the Court refused to grant an 
injunction. On the 16fch March, 190/, 
the suit was withdrawn with liberty to 
bring a fresh suit. Delivery of possession 
to the Maharaja of Darbhanga followed 
on the 14th December, 1906. The present 
suit was instituted on the 24th July, 1918, 
and it was dismissed on the 23rd July, 
1920, by the learned District Judge of 
Darbhanga on two grounds : first, cn the 
ground that it was barred by limitation ; 
ani, secondly, cn the ground that the 
plaint disclosed no cause of action. In 
view of the decision to which tho learned 
District Julge arrived, he did not think 
it necessary to try the other issues which 
were raised in the case. The plaintiffs 
appealed to this Court and on the 13th 
June, 1923, this Court, without express¬ 
ing any opinion as to the correctness of 
the decision of the learned District Judge, 
remanded the case to him with instruc¬ 
tions to him to try all the issues in the 
case. This Court drew the attention of 
the learned District Judge to what the 
Judicial Committee of the Privy Council 
has repeatedly pointed out. namely, that 
the subordinate Court? should try all the 
issues so as to make it unnecessary either 
for this Court or for the Judicial Com¬ 
mittee of the Privy Council to remand the 
case afterwards should it become neces¬ 
sary to do so. The case then went back 
to the learned District Judge who took 
evidence and recorded his findings on the 
different issues raised between the parties. 
Although on the main question of fact his 
decision is in favour of the plaintiffs, he 
has decided the questions of law in favour 
of the defendants and has dismissed the 
plaintiffs’ suit. 

Before dealing wi#h the arguments 
which have been advanced before us, it 
will be convenient to state shortly the 
case of the plaintiffs and the reply there¬ 
to, and the questions which fall to he 
considered in this case. 

The plaintiffs allege that upon the pay¬ 
ment of Ks. 41,532-6 S by the bahuasin 
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to Durga Dufct Singh arid the execution of 
the lieba-bil-ewaz , dated the 17th April, 
1676 : 

“ there was a complete change and 
transfer of ownership and possession with 
regard to the 7-annas 8 gandas 3-kattahs 
of taluka Laheri”, 

and that the bakuasin obtained posses¬ 
sion of the disputed property from the 
date of the execution of the heba-bil-ewaz 
and that she was registered as the owner 
thereof in the land registration depart¬ 
ment. In regard to the mortgage of the 
loth December, 1890, they say that 
Bs. 1,88,962-9-2 was due by Babu Durga 
Dutt Singh to the then Maharaja of 
Darbhanga on account of revenue and 
cesses payable by Babu Durga Dutt Singh 
in respect of >he bahuana properties. They 
assert that the bahuasin was in no respect 
liable for those debts and that Babu 
Durga Dutt Singh 

“takiig advantage of his position of 
authority and influence over his wife pre¬ 
ferred to mortgage the disputed property 
in the said mortgage bond, and she was 
induced to become a party thereto upon 
a misrepresentation that the debts of the 
husband were binding on the wife and the 
said Maharaja with the knowledge Coat 
the property in suit belonged to the 
bahuasin and with the further knowledge 
that it had been wrongly represented to 
her that the debts of the husband were 
binding on the wife, accepted the mort¬ 
gage in his favour.” 

It appears, however, that plaintiff No. 2 
actually signed the mortgage bond on 
behalf of bis mother and that plaintiffs 
1 and 3 were the attesting witnesses. In 
order to meet this difficulty the plaintiffs 
say that:' 

,l they were not at all aware of the 
contents of the bond and as they were 
fully under the control of their father 
they had only to act according to his 
dictation and on the pressure of the men 
of the Maharaja.” 

The plaintiffs further say that the 
bahuasin was a pardanashin lady and had 
no independent advice in the matter of 
the execution of the mortgage bond and 
that she did not execute it 

“ knowing and understanding its con¬ 
tents or the importance thereof, or realis¬ 
ing the consequences of her act.” 
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In regard to the ex parte decree 
obtained against Durga Dutt and the 
bahuasin, the plaintiffs allege that 
summons was not served on the bahuasin 
according to law and that: 

as a matter of fact she was purposely 
kept from all knowledge of the said suits 
or of the decrees obtained therein and 
that in the circumstances of the case she 
was neither in law nor in equity bound 
by the proceedings taken in the above 
suits, the decrees passed therein or by 
subsequent proceedings in execution of 
which also she had absolutely no know¬ 
ledge.” 

In regard to the execution proceedings, 
they say r that they were taken without 
the knowledge of the bahuasin and that 
the Maharaja purchased the property 

for an inadequate price of 3 lakhs of 
rupees though its actual price then was 
not less than 6 lakhs of rupees.” 

They allege that as the heirs of the 
bahuasin they succeeded to the disputed 
property and came into possession thereof ; 
but that they were dispossessed on the 
16th December, 1906, and they say thac 
their cause of action arose on the 16th 
December, 1906, 

the date of their wrongful disposses¬ 
sion. 

It will be noticed that two important 
questions of fact are pleaded : first, that 
there was a complete defence to the 
mortgage action and that the decree 
obtained against the bahuasin was a 
fraudulent decree which does not affect 
the rights of the plaintiffs as the heirs of 
the bahuasin ; and, secondly, that the 
execution proceedings were fraudulent 
and that the property was purchased by 
the defendant for the very inadequate 
price of three lakhs of rupees and that 
all the proceedings from start to finish 
ought to he set aside. But it is obvious 
that these questions were not available to 
the plaintiffs. The bahuasin applied for 
setting aside the ex prrte decree and failed. 
That question could not be raised by the 
bahuasin except on the ground that the 
decree against her was obtained by 
fraud. So far as the execution sale is 
concerned she again applied for setting it 
aside under S. 311 and S. 244 of the Code 
of Civil Procedure. Pending the disposal 
of that application the bahuasin died and 
the plaintiffs were substituted in the 
record of that application as the heirs of 
the bahuasin. That application again 
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failed and ib is nob open bo the plaintiffs 
to reagibabe bhe same quesbion in a 
regularly consbibubed suib between bhe 
parties. Ibis quite true that although 
the bahuasin might have failed first in 
her application for setting aside the 
ex parte decree, secondly, in her appli¬ 
cation for setting aside the sale, 5 he might 
still have maintained a suit for setting 
aside all the proceedings as a fraud upon 
her from start to finish. But to such a 
suit, Article 95 of the Limitation Act 
affords a complete reply. It is not open 
to doubt t-ha j the bahuasin did some time 
or other become aware of the fraud 
practised on her. Article 95 ol the Limi¬ 
tation Act provides: 

“ that a suit to set aside a decree 
obtained by fraud or for other rebel on 
the ground of fraud must be instituted 
within three years’ from the time when 
the fraud became known to the party 

wronged.” . 

It seems to me therefore that u> is not 

open to us to consider the main questions 
• of fact raised by the plaintiffs in ns 
case ; and if there were no other ques¬ 
tions which could legitimately be raised 
by the plaintiffs on the plaint as pre¬ 
sented by them there is no option hut to 

dismiss the suit. 

But a very important question was 

raised by the plaintiffs in the our 
below, the adjudication of which does not 
depend on any question of fict. It was 
insisted on behalf of the plaintiffs that 
both under the Hindu Law as also under 
the heba-bil-ewaz of the 17th Apul * 

the bahuasin took a heritable but inalien¬ 
able interest, and that consequently the 
plaintiff’s are not embarrassed )y 10 
decree or the execution proceedings 
against the bahuasin and that it is not 
necessary for them to a9k the Couit o 
set aside the proceedings in connection 
with the mortgage suit as a condition 
precedent to this action. The question 
is a pure question of law, and arises on 
the Mithila School of Hindu Law by 
which the parties are governed and on 
the construction of the heba-b/l-ewru. 
It was directly raised by the plaintiffs 
in the Court below and the learned Dis¬ 
trict Judge has given his decision on the 
point. The plaintiff’s assert that they are 
entitled to raise this point on their alle¬ 
gations in the plain* that there was a 
conveyance of the property by Dmga 
Dutt Singh in favour of the bahuasin and 


that upon the death of the bahutsin they 
became entitled to succeed to the property 
as her heirs. It is quite true that they 
do not allege in the plaint that in the 
hands of the bahuasin the property was 
alienable, but they contend that, if they 
can satisfy the Court on Hindu law and 
on the construction of the heba btl-ewaz 

of the 17th April 1876, that in ner hands 
the property was inalienable, the Courts 
cannot refuse to consider the point merely 
because they have not put their case m 
that form in the plaint. In my opinion, 
it would be wrong on our part not to 
allow a question of law to be argued be 
fore us which fairly arises on the allega¬ 
tions made in the plaint, though it is no 

stated in that form in the plaint. 

It is not necessary for me in the view 
which I take to refer to those allegations 
in the written statement which expressly 
deny that there was any undue infliience 
exerted over the bahuasin either by Babu 
Durga Dutt or by the Maharaja of 
Darbhanga or to those which deny that 
there was any fraud either in connection 
with the ex parte decree obtained in the 
mortgage suit or in the course of the 
execution proceedings which followed the 
decree. The main question of fact raised 

by the defendant in this case is that the 

heba-bil-ewaz, dated the 17th April 18(fa, 
wa« a farzi document not intended to be 
acted upon. The defendant asserts that 
the heba-bil-ewaz was “ merely a nominal 
and colourable transaction without consid¬ 
eration " and that Babu Durga Dutt Singh 
“ was very much indebted and he took 
the opportunity of and taking advantage 
of the payment by him out of the joint 

family funds of the decretal dues of Bai 

Banwari Lai 3ahu he (the said Babu 
Durga Dutt SiDgh) brought into existence 
the heba-bil-ewaz in favour of his wife, the 
said Mussammat Anuragin Bahuasin as 
a subterfuge and means for protection of 
the property from his creditors, that the 
said heba-bil-ewaz does not evidence a 
real or bona fide transaction, that no 
consideration passed thereunder and 

neither the said bahuasin paid the money 
recited therein nor had she means of her 
own to make such payment, ” and 

he alleges that the property was 
throughout in the posses lion of Durga 
Dutt Singh. The reference in the written 
statement to Rai Banwari Lai Sahu 
should be explained. The heba-bil-ewaz 
shows that there was a sv.m of Its. 
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11,532-6-8 due by Babu Durga Dutt Singh 


to JBanwari Lai Sabu on a decree obtained 
by Banwari Lai Sahu against him, that 
the disputed property and anotherproperty 
were advertised for sale to recover the 
sum of Rs. 41,532-6-8, and that Babu 
Durga Durga Dutt Singh failed to procure 
the money in order to pay off Banwari 
Lai Sahu and that the bahuasin gave him 
the money to enable him to save the 
property. The suggestion of the defen¬ 
dant is that, taking advantage of the 
proceedings in connection with the suit of 
Banwari Lai Sahu against him, Babu 
Durga Dutt Singh put this property in 
the name of his wife so as to defeat his 
creditors. This is the main question of 
fact raised by the defendant ; and on this 
issue the decision of the learned District 
Judge is in favour of the plaintiffs. The 
other question raised by the defendant 
is that the suit is not maintainable and 
that it is barred by limitation. It is 
obvious that if these questions be decided 
in favour of the defendant, the plaintiffs 
suit must fail, and it will be necessary 
for us to discuss these questions before 
proceeding to deal with the more serious 

questions raised before us. 

I will first deal with tlie question of 
the maintainability of the suit and 
whether the plaintiffs’ suit is barred by 
limitation. Now, I quite agree that it is 
not open to the plaintiffs to maintain the 
suit on any of the grounds which were 
available to the bahuasin. I have dealt 
with the point, and I do not desire to 
repeat myself. But the plaintiffs contend 
that the property was inalienable in the 
hands of the bahuasin and that, as her 
heirs, they are entitled to recover posses¬ 
sion of the property from anyone into 
whose hand the property may have passed 
by an act of the bahuasin. Three ques¬ 
tions fall to be considered : first, whether 
there are sufficient allegations in the 
plaint to entitle the plaintiff's to raise 
such a case ; secondly, whether it is open 
to them to ask the Court to consider such 
a case ; and thirdly, whether the con¬ 
sideration of such a case is not barred by- 
lapse of time. 

I am of opinion that all the material 
facts are stated which entitle the plain¬ 
tiffs to contend that the property was 
inalienable in the hands of the bahuasin. 
They allege that Durga Dutt executed a 
deed of gift in favour of his wife and put 
her in possession cf the property. They r 
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also allege that upon the death of the 
bahuasin , they succeeded to the property 
as her heirs. On these facts—" the- 
material facts ” in the words of the Code 
they contend that they are entitled to 
ask the Court to hold that the property 
was inalienable in the hands of the 
bahuasin. Now, whether the property 
was or was not inalienable is not a ques¬ 
tion of fact ; it is an inference of law,, and 
it is not necessary to set out an inference 
of law in the pleading. There is no ques¬ 
tion of surprise in this case ; for the point 
was stated to U3 before we remanded the 
case for trial of all the issues raised in 
the case. The question vtas argued at 
great length before the District Judge ; 
and, in my opinion, it would be wrong 
on our part t j refuse to hear the plain¬ 
tiffs on this point on a needlessly techni¬ 
cal view of the plaint. 

The second question must also be an¬ 
swered in favour of the plaintiff’s. If the 
property was in fact inalienable, then the 
plaintiffs mu3b have the right to claim 
the property it it had been alienated,, 
unless the bahuasin could herself set up 
the inalienab-lity of the property as a 
defence to the mortgage action. But it 
is well established that “the grantor can¬ 
not dispute with his grantee his right to 
alienate the land to him.” That being so,, 
the bahuasin could not claim adversely 
to her own deed, and her failure to set 
up the inalienability of the property 
in the mortgage action cannot operate as 
constructive res judicata in thi3 case. It 
was contended that the mortgage decree 
binds the heirs and that the property 
having passed away in execution sale, 
the present suit is nob maintainable. 

I am unable to assent to this proposition. 

It is true that the plaintiffs are heirs:, bub 
the property being inalienable, they are 
wholly unaffected by the mortgage 
decree. To hold otherwise is to say that 
property which is inalienable may become 
alienable by the act of alienation. In my 
opinion, the plaintiffs are entitled to 
maintain this suit and to show that the 
property was inalienable in the hands ol 
fcheir mother. 

On the question of limitation* it is 
material to remember that, on the plain¬ 
tiffs’ case, they entered upon possession 
of the property on the death of their 
mother and that they were dispossessed 

on the 16th December, 1906. It is the 

common case that on the death of the 
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bahuasin, th« plaintiffs were substituted 
ia the record of the proceeding under S. 

311 of the Code which was then pending 
in the place of the bahuasin. It is admit¬ 
ted by the defendant that he obtained 
delivery of possession on the 16th Decem¬ 
ber 1906. That being so, the suit is 
governed by Article 142 of the Limitation 

Act and is within time. 

But it was contended that the plaintiffs 

cannot sue for possession until they had 
cleared the way for such a suit by secu¬ 
ring the annulment of the mortgage decree 
and .the sale thereunder: and that, in that 
view, the suit is barred by the provision 
of Article 95 of the Limitation Act. Now 
I quite agree that where a person is prnna 
i facie bound by a decree, he cannot, by 
suing ostensibly for possession, ignore 
the decree and evade the operation 
of law ; and where such a decree is an 
impediment to the plaintiffs’ way in 
obtaining rebel inconsistent with it, he 
must bring his suit within the period pre¬ 
scribed by law for setting aside a decree. 
But the argument assumes that the 
plaintiffs are bound by the decree obtain¬ 
ed against the bahuasin. If I may say so 
with respect, the confusion in the argu¬ 
ment is duo to the fact that the plaintiffs 
claim as the heirs of the bahuasin. On l- 
narily a decree obtained against a person 
binds the heirs ; and, if the decree was 
obtained by fraud, the heirs must sue with¬ 
in the period prescribed by Article 95 ot 
the Limitation Act. But the argument 
overlooKs twD important points : first, 
tha j plaintiffs are not bouud by the 
alienation, and therefore by the mortgage 
decree ; and secondly, it was not open to 
i he bahuasin at any time to claim 
adversely to iler own deed. The bahuasin 
•could net claim to have the decree set 
aside on the ground that she was not 
competent to mortgage the property. That 
being so, the plaintiffs could noj bring a 
suit to have the decree set aside on that 
ground. But although they were not 
entitled to bring a suit to have the decree 
set aside, they wereenlitlec to bring a suit 
for possession, it, being in possession, they 
were dispossessed from it: but to such a 
■suit Article 142 clearly applies. The 
whole question is: Are the plaintiffs enti¬ 
tled to recover possession without having 
4ihe mortgage decree ind the sale there¬ 
under set aside ? In my opinion, since 
they were not bound by the decree and 
•the sale thereunder, they could treat 


those proceedings as a nullity without the 
intervention of any Court, and they show¬ 
ed their election to do so by commencing 
an action to recover possession of the pro¬ 
perty. In my opinion, the suit is governed 
by Article 142 of the limitation Act and 

is consequently within time. 

I now come to the question of benami. 
Now, in dealing with th s question, it is to 
be remembered that the case is not one 
that Babu Durga Dutt Singh purchased 
the property in the name of his wile. 
The property stood in his name and 
undoubtedly belonged to him, a D d he con¬ 
veyed it to his wife by a document which 
is described as a heba-bilewaz. Cases are 
to be found in the boots which lay nown 
that where a person purchases a property 
in the name of his relative, the important 
point to be considered is, who paid the 
,-urchase money. But here the purchase 
money was undoubtedly paid by Babu 
Durga Dutt Singh and he transferred it to 
his wife on the 17th April, 18 < 6. re 
case of the defendant is that the transfer 
was wholh fictitious, but before deciding 
this question in favour of the defendant, 
we must ask ourselves the question, W hat 
was the motive for this fictitious transfer. 
Tire case of the defendant on this, point is 
contained in the 14th paragraph of hi» 
written statement which runs as follows- 
That the alleged deed of gift to Mt. 
Anuragin Bahuasin was merely a nominal 
and colourable transaction witnout con¬ 
sideration, that Babu Durga Dutt Singh 
was very much indebted and he toe v -no 
opportunity of and taking advantage cl 
the payment by him out of the join 
family funds of the decretal dues of Bai 
Banwari Lai Sahu he (the said Babu 
Durga Dutt Singh) brought into existence 
the hiba-bil-eiraz in favour of his wile, 
the said Mt. Anuragin Bahuasin, as a 
subterfuge and means for protection ot 
the property from his creditors, that t e 
said heba-bil -ewaz does not evidence a 
real or bona fide transaction, that no con¬ 
sideration passed thereunder and neither 
the said bahuasin paid the money recited 
therein nor had she means of her own to 
make such payment, and this defendant 
submits that upon execution of the said 
deed or at any time thereafter the posses¬ 
sion of the share in question of taluka 
Laheri aforesaid did not pass to the alleged 
donee but on the other hand the said share 
of the property remained as before in the 
possession of the said Babu Durga Dutt 
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p f os * 0sslon hereof wag deliver¬ 
ed to this defendant under the‘process of 

uoe Court after this defendant’s purchase 
j aereol and after disallowance by the 
Courts of the plaintiffs’ and their lather's 
objection to the sale as set forth above. 

Ihis defendant further submits that the 

said deed is otherwise invalid and inoper¬ 
ative ana that there was no transfer of 
any beneficial interest thereunder. 

I he suggestion ot the defendant accor¬ 
dingly is that the object of Durga Duttin 
entering into the transaction of the 17th 
April, 1876, was to defeat his creditors, 
in view of the case made, it is important 
lor us to consider whether at the date of 

the execution of the heha-bil ewaz Babu 
Durga Dutt Singh was in such embarras¬ 
sed condition as would induce him to 
enter into a fiefitious transaction for the 
protection of his property. 

In dealing with this question it must 
ho remembered that Babu Durga Dutt was 
in possession of babuana properties which 
even now yield an income of a lakh and a 
nali of rupees. In 1873 Durga Dutt and 
his brother Girdari sold certain valuable 
properties belonging to them for six lakhs 
of rupees by which the v paid off all their 
debts then existing. At the date of the 
Jieba-bil-r.'O iz Durga Dutt owed Rs. 
41,532-6-8 to Rai Banwari Lai Sahu 
Bahadur on a decree which had been 
obtained by the latter against the former. 
Tne heba-hil-ewaz shows that lie raised 
this sum from his wife and satisfied the 
decree of Rai Banwari Lai Sahu. The 
positive evidence in the case is that 
at the date of the transaction in question 
there were no other debts due by Babu 
Durga Dutt Singh. The case put to 
Amarendra Singh, one of the plaintiffs, 
by the defendant, was that Durg? Dutt 
was indebted to various pers >ns includ¬ 
ing Ram Karain Fhakur, Mussammat 
Fulbati Ivumari, Tulsi Sahu, Mr. Henry 
Gyll, Jbumak Furbey, Subans Sahu and 
Jailal Sahu. But no attempt has been 
made by the defendant te establish the 
case put to Amarendra Singh. In my 
opinion the evidence establishes that by 
tne transaction of the 17th April, 1876, 
Durga Dutt satisfied his debt and that at 
the date of the transaction there were no 
other debts due by him. That being so, 
the positive case made by the defendant 
on this point fails. The defendant sought 
to supplement the weakness of his evi¬ 
dence on this point by attempting to 
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prove an admission on the part of Babu 
urga Dutt Singh. The evidence adduc- 
ed . on behalf of the defendant on this 

point is to the effect that when it was 
proposed that Babu Durga Dutt should in 
some way secure the debt which was due 

1 «oo lm l he Maha raji of Darbhanga in 
1890, and Durga Dutt offered to execute 

a mortgage in respect of taluka Laheri, 
a question arose whether the*. kcba-HL- 
cwciz, which had been executed by him. 
in favour of his wife was a genuine 
transaction or a fictitious transaction 
and that Babu Durga Dutt admitted to- 
tbe Maharaja of Darbhanga in the pre¬ 
sence of various persons that he had 
entered into that transaction to save his 
properties as he was heavily indebted at 
that time. The evidence is furnished by 
Bhikhai La! Missir, and Lalji Singh, bith 
called on behalf of the defendant. In 
his evidence in examiDation-in chief 
Bhikhai narrated the incident which 
took place in the Maharaja’s durbar in 
1890. His account is as follows: 

Durga Dutt came to the Maharaja and 
offered to execute a document to secure 
the debt which was due by him 
to the Maharaja. Upm that the 
Maharaja asked him; ‘What kind of 
document he would execute ? Durga. 
Dutt said that he would execute a mort¬ 
gage document. The Maharaja thereupon 
asked him what properties he would 
moitgage. Durga Dutt answered that 
he wouU mortgage Laheri. Thereupon 
balbhadar Missir, who was a mushahib 
in the durbar, pointed out that that; 
property stood in the name of the 
lahuasin. Durga Dutt thereupon said, 

Ih9 property is rexllv mine but; I have 
kept it in her name and that if asked we 
both would execute the document’. 

In cro-s-examinajion the witness stat¬ 
ed that Durga Dutt admitted that there 
were debts due by him and so he entered 
into a fictitious transaction in regard to- 
the property. This is in substance the 
evilence of Lalji Singh. The learned 
District Judge has not accepted this- 
evidence, and I entirely agree with his 
.judgment on this point. It is impro¬ 
bable that,if Durga Dutt had entered into 
<1 fictitious transaction in order to save 
this property from his creditors, he 
should have made a solemn admission 
before the full durbar ; and it is unlikely , 
that these witnesses should remember 
the details of a conversation which took. 
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place thirty-three years ago. The story 
is inherently improbable since there is no 
evidence to establish that at the date oi 
the hebarbil-ewaze Durga Dutt had any 
debts to pay other then that which was 
satisfied by the execution of the 
heba-bil-ewaz. 

The suggestion of Mr. Hasan Imam, 
for the respondent, is that although 
Durga Dutt was not indebted to anyone 
at the date of the heba-bil-ewaz, he knew 
that, being a man of extravagant habits, 
he would sooner or later he involved in 
debts and that the heba-bil-ewaz was 
executed, not with a view to defeat any 
any existing creditors, but with a view 
to save the property irocn future ere h- 
tors. It is quite true that the attairs ot 
Babu Durga Dutt became involved later 
on in his life, but it is impossible to 
indulge in a speculation of the kind 
suggested by Mr. Hasan Imam especially 
as the positive case made by the defen¬ 
dant ha3 failed. 

It is well established that an apparent 
transaction must be assumed to be real 

until the contrary is shown. The onus is 
accordingly on the de lend ant to 9 ow 
that the transaction of 1876 was a ficti¬ 
tious transaction. I have already shown 
that the definite case made by the defen¬ 
dant as to the motive which induced 
Durga Dutt to put the property in the 
name of his wife has failed. The only 
other questions are: first, whether the 
hahuasin in fact paid Rs. 41,532 G o to 
Durga Duto as alleged in t he lieha-nl~ 
eivaz] secondly, whether Durga Dutt con¬ 
tinued to be in possession of the propelty 
although he had executed a document in 
favour of his wife ; and, thirdly, wnether 
the surrounding circumstances throw any 
light on the question. It is not possible 
to get any direct evidence at this dis¬ 
tance of time as to a transaction which 

took place in 1876. It is true that there 
is some evidence on each side bearing 
directly on the character of the transac¬ 
tion; hut this evidence has not been 
believed by the learned District Judge. 
It is therefore useless for me to go 
through that oral evidence as I see no 
reason for differing from the conclusion 
of the learned Judge on this point. In 
regard to the first question, namely, 
whether consideration was paid by 
^ the bahuasin, the view o f the learned 
District Judge is on the whole in favour 
of the defendant. But in arriving at 


this conclusion the learned District Judge 
assumed that the onus was entirely on 
the plaintiffs. The learned Di strict 
Judge was impressed by the fact that- 
undoubtedly Banwari Lai Sahu hart 
obtained a decree for B.3. 41,532 against 
Babu Durga Dutt and had attached 
taluka Laheri in the execution proceed¬ 
ings in connection with that decree and 
that undoubtedly the decree was satisfied 
and the property released from attach¬ 
ment. The inquiry being thus limited, 
the learned District Judge rightly thought 
that the only question for determination 
was whether payment was made out ot 
the husband’s or the lady’s money. He 

considered the evidence of the three wit- 

nesses examined on behalf of the plain¬ 
tiffs on the question of the payment ot 
the consideration by the lady. He con¬ 
ceded that the witnesses on this point 
were all competent witnesses, but he 
thought that their evidence was not 
wholly acceptable. Conceding that the 
money may have come from the lady 
he held that “there was no sufficient 
evidence to show if it was her own 
money’ or her husband’s and the con¬ 
clusion at which he arrived may be stat- 
• ed in his own words: that being the case 
I am of opinion that it has not been 
nroved that the money was her own 
money. Therefore I find that plaintiffs 
have failed to prove that the lady had 
paid the money out oi her private funds. 

The conclusion of the learned Dis¬ 
trict Judge is somewhat halting. 
It is not quite clear whether he rejected 
the case of the plaintiffs that the money 
was actually paid by the bahuasin (whe¬ 
ther it belonged to herself or to her 
husband) or whether he rejected the case 
of the plaintiffs that the money which 
was in fact paid by the bahuasin belong¬ 
ed to her and not to her husband. Il I 
had to come to a conclusion on this 
point, cn the actual evidence of the three 
witnesses to which the learned District 
Judge refers, I would unhesitatingly 
agree with the cooclusion at which the 
District Judge has arrived. They are 
speaking of an incident which took^ place 
in 1876 and, in my opinion, it is impos¬ 
sible for this Court to rely on that 
evidence. 

But as I have said before, the onus is 
on the defendant and not on the plaintiffs 
and, in my opinion, the defendant has 
not shown that the money was notin 
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iact paid by the bahuasin in regard to 
the transaction of 1876. It is quite true 
tnat tne account books which would 
show the payment of the money by the 
bahuasin to Durga Dutt have not been 
produced by the plainciffs ; and I am not 
prepared to assent to the argument that 
the onus being on the defendant it was 
not necessary for the plaintiffs to produce 
the best evidence on the point. But 
there is one circumstance in connection 
with this point which should not be 
ignored by us : and it is this, that it 
is somewhat difficult for the plaintiffs to 
produce the account books of 1876. The 
account books actually produced in the 
case are in such decayed condition that 
I cannot altogether reject the plaintiffs’ 
story that the account books other than 
those produced cannot bo traced. 

there being no reliable direct evidence 
on this point, we are bound to consider 
•the surrounding circumstances. These 
surrounding circumstances are, first, that 
talukci Laheri was attached in execution 
ot a decree obtained by Banwari Lai 
Sahu against Durga Dutt, and, secondly 
that the property was released from 
attachment after payment by Durga Dutt 
of the decretal amount due to Banwari 
Lai Sahu. The hcba-bil -ewaz recites 
that Babu Durga Dutt tried to procure 
the money from the market but failed, 
.and that as a last resort he took 
the money from his wife. I can find no 
sufficient reason for holding that the 
recitals in the lieba-bil ewaz are deli¬ 
berately false. A lady of the rank and 
positiou of the bahuasin might well have 
Bs. 41,000 in her hand, though it may 
he that, in point of law, the money be¬ 
longed, not to herself, but to her husband; 
and it is Dot improbable that she should 
make over the money to her husband 
to save her husband’s property from sale. 

The conclusion at which I arrive on this 
point is that it has not been shown by 
the defendant that the money was not 
actually paid by the bahuasin to her 
husband, and that there is no reason 
why we should not rely upon the recitals 
in the document. 

Od the question of actual possession, 
the evidence adduced on behalf of the 
plaintiffs is, in my opinion, conclusive. 

The bahuasin was recorded in the Land 
Registration Department as the owner 
•of the property and the public demands 
were admittedly paid in her name. Mr. 
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Hasan Imam contends that if the original 
transaction was fictitious all public 
transactions must of necessity be in 
the name of the fictitious owner, [ 
entirely agree with this argument : 
but it is for the defendant to show 
that the original transaction was ficti¬ 
tious. It is not disputed by Mr. Hasan 
Imam thac since September 1882 all the 
accounts stand in the name of the 
bahuasin ; but he contends chat there 
is no evidence to show that the income 
of the property was appropriated by the 
bahuasin between 1876 and 1882. In 
1881 the bahuasin instituted an account 
suit against her agent Turant Lai ; and 
in that suit Turant Lai raised the defence 
that the bahuasin was a farzidar on 
behalf of her husband. The defence 
succeeded, and it is Mr. Hasan Imam 
ca3e that since 1882 false account books 
were prepared by Durga Dutt in order 
to make it appear that the bahuasin was 
the owner of the proqerty. 

[His Lordship on discussion of evidence 
held that jamabandis and deori account 
hooks supported the case o plaintiff and 
rejecting the evidence of Mr. Onraet held 
that the evidence of Mr. King did not 
touch the point.] 

It is necessary now to notice some of 
the arguments which hive been advanced 
by Mr. Hasan Imam on behalf of the 
defendant. Mr. Hasan Imam strongly 
relies upon the decision in suit No. 6 of 
1881 which was a suit by the bahuasin 
against Turant Lai for account in regard 
to his management of taluha Laheri. 
Turant Lai admittedly accepted the 
appointment from the bahuasin : and 
when the suit for account was brought 
against him he raised the plea that the 
balm ism was a bcnanudariov her husband. 
How this plea was allowed to be raised 
in view of the admitted fact that he was 
appointed by the bahuasin as her agent 
is a matter of considerable surprise to 
me ; but allowed to be laised it was, and 
the learned Judge who tried that case 
solemnly examined the evidence' to find 
out whether the plea of Turan; Lai was 
sustainable, and he came to the conclu¬ 
sion that the bahuasin was in fact the 
henamidar of her husband. 

In my opinion the judgment in Suit 
No. 6 of 1881 i9 inadmissible in evidence 
as against the plaintiffs. Secs. 40—43 
of the Evidence Act deal with the subject 
of relevancy of judgments, orders or 
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Agrees of Courts. .Judgments judg- 

mentis or adjudications upon question in 

issue and proofs of the I' arbl ° u!a ^ |^ 1 ^ 

they decide are only admissible either as 

res rudicata under S. 40 or as being 
rem under S. 41. or as relating to matters 
of a public nature unoer S. 42 ot tne 
Evidence Act. The judgments, oiders 
and decrees, other than those admissible 
i g s 40, 41 and 42. may be relevant 

under S 43, if their existence is a fact in 
■sst oris relevant under other provisions 
of the Act. It is obvious that the judg¬ 
ment in question Is not relevant either 

under S. 40 or under S. 41 or under S. 4-, 

of the Evidence Act. The question vvhic 
we have to decide is whether it is relevant 
under S. 43. As has been pointed out by 
the learned authors of Woodiotfe 
Ameer Ali on the Evidence Act, the cases 
contemplated by S. 43 are such as the 
section itself illustrates, namelj, where 
the fact of any particular judgment havmo 
been given is a matter to lie ? r °' ed J“ 
the case. Under that section a Judgment 
may be admissible as relevant under some 

other jirovisions of the Act. 


The question was debated in the leading 1 

case of Gujju Gal v Fateh Lai I CO. 

decided by the Full Bench of the Calcutta 
High Court. That was a suit between 
,1 and B in which the question a 
whether C or D was the heir of H. u . 
was the heir of H then A was entitled to 
Bucceed ; otherwise not. The same ques¬ 
tion had been raised in a forme j j 
brought by X against .4 and was aecded 
against A; and the question arose whether 
the former judgment in the suit brought 
bv X and A was admissible in evidence 
the suit between .4 and B. It was held 
by the Full Bench of the Calcutta High 
Court (Mitter, J., dissenting) that . 

former judgment which was not ajudg¬ 
ment in rent nor one relating ° 
of a public nature was not admissible in 

a subsequent suit either as >es . jn < f 
or as a proof of the particular poin 
it decided unless between the same pait'es 
or those claiming under them. ? 
view of the learned authors of Woodrofl 
and Ameer Ali on the Evidence Act, the 
decision of the Full Bench of the Calcutta 
High Court in Gujju Lai v. Fateh Lai ill 
has not been touched by the decisions o 

the Judicial Committee, and it is some¬ 
what remarkable that that casehas been 
U) [1881] C Cal. 171=0 C. L. IE 439 ft. B.J. 


eswar Singh (Das, J.) Patna G- •» 

followed by the Bombay High Court by 
the Madras High Court and by the 

Allahabad High Court. 

I propose to refer to three cases upon 
which the plaintiffs relied, and which 
seem to me to be directly m P oinfc * Al 
Kashi Nath Pal v. Jagat fishore 

(‘d eSjj’ that although a. 
not inter partes , may be used in 6 ™ d ence 
in certain circumstances, as a fact in 
issue, or as a relevant factor | ossibly 
as a transaction, the recitals in the 
judgment cannot be used as evidence 
in a litigation between the parties. In 
Deveiuba Nath Gaidar v. Bisheshwai 
Haidar (3) the plaintiff sued for « c0 '® r > 
of his share in the land in sun. The 
Subordinate Judge in appeal admitted a 
judgment in a previous suit brought by 
another person against the defendants, 
and mainly relying on a certain passage 
therein, as proving an admission by the 
defendant, decided in favour of the piain- 
tiff It was held by Richardson and 
Mullick, JJ., that the judgment was inad¬ 
missible in evidence for the purpose. ot 

proving the alleged admission and that 
the error committed by the Subordinate 
Judge in using the judgment for a purpose 
for which it could not be legitimately 
. used vitiated the decree. In Abchd Lati 

: Ka.zi v. Abdul Haq Kaz, (4), which was 

caS0 of benavii, it was held by Moo- 
5 kherji and Rankin, JJ., that the fact that 
I a judgment was admitted in evidence in 
\ order to prove that there was a litigation 
_ which terminated in a certain way, di 
* not make all the recitals in that judgment 
nart of the evidence of the subsequent 
l action. It is not necessary for me to 
,, deal with the numerous cases on the 
point • it is sufficient for me to say that 
j 1 I entirely agree with the view expressed 
g bv the learned authors of Woodrofle on 
Evidence that a judgment or decree is not 
admissible in evidence under S. 43 of the 
Evidence Act unless as a fact in issue or 
as a relevant fact under other sections ot 
f the Act. Thus if .4 has obtained a decree: 

L the possession of land against B, ana ; 
i CB’s son. murders A in consequence, tne 
.11 existence of the judgment is relevant as! 
fi) showing motive for the crime So again. 

u { -iSTTHSl 20 c: - w * N - 648=5:80 L 2JH " 

of 23 C.L. J. 583. _ n 

ne- (3) [1916] 20 G. \V. N. 648—aO 1. C. 8-1- -- 

eon C. L. J- 270. 

T~ a) 192 4 Cal. 523=28 C. \Y. N. 62. 
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m a suit for malicious prosecution, the 
judgment in the criminal proceeding is 
evidence to establish the fact of acquittal, 
the fact, namely, that i he criminal pro¬ 
ceedings terminated in favour of 'the 
plaintiff. Again a reference to the find¬ 
ing of a judgment may explain the 
character ol the party’s possession and 
the nature of the enjoyment had ia the 
property in suit, and so the finding of a 
judgment may be referred to in all other 
cases where ihe record is matter of 
inducement or merely introductory to 
0 /her evidence. Other instances may be 
citei where a judgment is admissible in 
evidence in a subsequent litigation ; but 
it must be shown that the existence of 
the judgment is a fact in issue, or that 
it is relevant under the other sections of 
^he Evidence Act. This has not been 
shown in this case ; and I must hold 
that the judgment in Turant Lai’s case 
is no) relevant in this case. 


The next circumstance upon which 
hlr. Hasan Imam relies is the institution 
ot a suit by Tara Date and Sashi Sekhar, 
sons of Amarendra Singh plaintiff No. 2, 
in which they alleged that tli9 transaction 
of 1S76 was a benami transaction, that 
the property belonged to the joint family 
and that, being faibaina property, it was 
inalienable. The evidence of Amarendra 
in this suit is that he knew nothing about 
that suit. The evidence is worthless, and 
I have no doubt whatever that the plain¬ 
tiffs were well aware of that suit. But 
then the question arises, What weight 
should we attach to the incident? I have 
already staled that the Maharaja of 
Darbhanga sued upon the mortgage exe¬ 
cuted I)y the bah/casin and her husband 
and obtained an ex pirtc decree on the 
3rd -June 1897. The property was sold 
on the 21st May 1902. There was then 
an application for setting aside the sale 
under Ss. 311 and 214 of the Code of Civil 
Procedure. That application failed and 
the sale was confirmed. On the 23rd 
February 1906, a suit, being Suit No. 19 
of 1906, was instituted by the present 
plaintiffs for confirmation of their posses¬ 
sion. In that suit they alleged that the 
transaction of 1876 was a perfectly 
genuine one, and they set out various 
circumstances in support of their case 
that the sale of the 21st May 1902 did 
not affect their interest. They also applied 
for an injunction restraining the defendant 
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from taking possession of the property 
until the determination of their suit. 
Ikat application failed, and the plaintiffs, 
thereupon presented an appeal to the 
Calcutta High Court against the order of 
the iearned Subordinate Judge, lated the 
30th June 1906, refusing to grant a tem¬ 
porary injunction. On the loth August 
190b, the High Court dismissed the ap- 
P3al. Thereupon Tara Date and Sashi 
Sekhar filed a suit on the 4th of Septem¬ 
ber 1902, in which they claimed that 
the property belonged to the join 5 family 
and that, being babuana property, it was 
inalienable. They also applied for an in¬ 
junction restraining the defendant from 
taking possession of the property until 
determination of the suit. This applica¬ 
tion was dismissed on the 10th Decem¬ 
ber 1906, and the defendant recovered 

of the property on the 14th 
1906. 

opinion, no weight ought to 
the circumstance connected 
with Suit No. 410 of 1906. It is obvious 
that the family was making frantic efforts 
to save the property. First, the plaintiffs 
filed a suit on the allegation that the- 
property belonged to their mother and 
the sale did not affect their interest. They 
failed in inducing the Court to give them 
a temporary injunction restraining the 
Maharaja of Darbhanga from taking pos¬ 
session of the,property. Thereupon they 

earned Tara Dutt and Sashi Sekhar to 
institute a suit on different allegations 
altogether with a view to induce the 
Court to issue an injunction. I am there- 
foie not prepared to attach any weight to 
the admission made by the plaintiffs in 
Suit No. 410 of 1906. It may be men¬ 
tioned that Suit No. 19 of 1906 and Suit- 
No. 410 of 1906 wore both withdrawn 
soon after the Maharaja of Darbhanga 
Sot possession of the property. Mr. 
Hasan Imam also relies upon the judg¬ 
ment in Suit No. 29 o( 1900 between the 
bahuasin and the present defendant The 
Maharaja, in execution of a decree against 
Djiga Dutt, had attached certain proper¬ 
ties as being in the possession of Durga 
Dutt. The biiuizsin preferred a claim to 
those properties alleging tbit at the date 
of the attaenmeut those properties wore 
in her possession and not in the posses¬ 
sion of her husband. The Court rejected 
her claim, whereupon a suit was institu¬ 
ted by her for declaration of her title to 
the properties which were the subject. 
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matter of her claim. Now it is important 
to remember that the property which is 
in dispute in this suit was not involved in 
the litigation of 1900; but a question 
arose a 3 to the means at the disposal of 
•.the bahuctsin■ to enaole her to acquire 
those properties. The hahuasin alleged 
that at the time of her marriage her 
father-in-law made a gift to her of five gold 
mohurs and certain Jcamat lands in twel\ e 
mauzas and a mauza named Sonepatha. 
She also alleged that she was in posses¬ 
sion of mauza Laheri, and the Court had 
to consider whether mauza Laheri in fact 
belonged to her. It is obvious that the 
question as to her title to mauza Laheri 
aroses very incidentally and was i ot a 
■ matter in issue in that case. The learned 
Judge in dealing with the case said ai 

follows: . 

'‘The second source of plaintiff s income 

is said to be the mauza Laheri. ThL 
property is said to have been purchased 
by her in 1284 from her husband. But 
it appears that for the debts ot her hus¬ 
band alone, amounting to one lakh and 
eighty-eight thousand rupees and odd, this 
property was mortgaged on the loth 
December 1890, by a deed executed by 
the plaintiff and her husband in favour ot 
defendant I s predecessor-in-title. This 
is quite clear that because the plaintiff 
became the apparent owner by the execu¬ 
tion in her favour of a deed of sale by her 
husband, the mortgage-deed was taken 
■from her husband as well as from her. 
Of course, in the body of the deed, the 
plural number is used both in respect of 
the debt and the ownership of the pro¬ 
perty; but that is merely a matter ot 
form. The list given in that deed clearly 
shovts that the debts for which the moit- 
gagee-leed was executed were of the hus¬ 
band alone. If the mortgaged property 
had really been sold to her by her hus¬ 
band, why should she mortgage her pro¬ 
perty for her husband s debt, or why 
should she allow her husband to allege 
himself as co-owner of the property ? I 
make these observations simply with a 
view to show that the alleged second 
source of income is also a myth and a 
nonentity.” 

Any attempt to come to a conclusion 
on this point on the judgment in Suit 
No. 29 of 1900 (Exhibit F-5) would 
operate as a gross injustice in this case: 
hut it is not open to me to criticise the 
judgment of tho learned Subordinate 


Judge in that case. It is sufficient for me 
to state that for the reasons which I have 
already given this judgment is not admis¬ 
sible in evidence against the plaintiffs. 


I think I have dealt with a 1 the argu¬ 
ments bearing on this point ; it is not 
necessary to deal with the numerous 
cases on the question of lenami. These 
cases are quoted in the judgment of 
Mookherji, J.,in Promode Kumar v. Madnn 
Mohan Shah (5). I would respectfully 
appropriate the following passage appear¬ 
ing in that judgment as part of my ludg- 
mont: ‘ T t is important to bear in mind m 
this class of cases that, as pointed ou> by 
Lord Phillimore in Seth Maniklal v. Baja 
Bijou Singh (6), the decision of the Court 
should rest not upon suspicion but upon 
legal grounds established by legal testi¬ 
mony. This recalls the earlier pronounce¬ 
ments to the same effect by Lord \\ est- 
bury in Svemail Chunder v. Gopciul Chun- 
der (7) and by Sir Lawrence Jenkins in 
Minakumari v. Bijay Singh (8). But we 
are not unmindful that, in the words of 
Lord Hobhouse in Oman Prashad v. Gan- 
dharpa Singh (9) and of Lord Shaw 
in Muhammad Mahhuh v. Bharatindu 
(10) as benami transactions are very 
familiar in Indian practice, even a slight 
quantity of evidence to show that it 
was a sham transaction may suffice for 
the purpose. The person who impugns 
its apparent character must not rely, 
however, solely on probabilities, as Lord 
Buckmaster observed in Irsliad AH v. 
Karirnan (11). He must show something- 
definite to establish that it is a sham 
transaction, on the principle that the 
burden of proof lies upon the person who 
claims contrary to the tenor of a deed 
and alleges that the apparent is nob the 


(5) 1923 Cal. -2-28 3G C. L. J. 390 27 C. W. N. 
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(G) 11921] 25 C. \Y. N. 409-02 I. C. 85G=(1921) 
M. W. N. 80 (P. C.) 

(7) [18GG-G7] II M. I. A. 28— 7 W. R. 10—2 
Sar. 215 "1 Suther G51 (P C.) 

(8) [1917] 44 Cal. GG2 44 I. A. 172 — 1 P. L. W. 

425—5 L. \V. 711 32 M. L. J. 425—21 C. 

W. N. 585—21 AI. L. T. 344 15 A. 11». J. 

382 -25 C. L. J. 508—40 I. C. 242—19 Bom. 
L. R. 424—(1917) W. N. 473 (P. C.) 

(9) [1888] 15 Cal. 20 -14 I. A. 127—5 Sar. 7L 
(P. C.) 

(10) [19191 23 C. \V.-N. 321—53 I. C. 54—(I9i9) 
M. W. N. 507 (P. C.) 

(11) [1918] 28 C. L. J. 173—5 O. L. J. 197= 
20 Bom. L. R. 790—24 M. L. T. 86=11918) 
M. \Y. N. 394=4G I. C. 217=22 C. \Y. N 
530=21 O. C. 30 (P. C.) 




033 Patna Hitendra Singh v. Bameswar Singh (Das, J.) 1925 


veal state of things \_Azimut Hi v. Hurd - 
waree (13), Faez Buksh v. Fakeeroodeen 
■’13), Suleiman v. Mekndi Begum (14), 
Nirmal v. Mahomed (15) and LaZ v. 

Kundan Lad (16)]. The most important 
lest to be applied in these cases is, as 
observed by Mr. Acneer Ali in Nrityamoni 
v. Lakhan Chandra (17), the source 
whence the consideration came. Sir 
George Farwell formulated the same test 
in different language, when he observed in 
Lilas Koer v. Desraj (18) that where it is 
asserted jhat an assignment in the name 
of one person is really for the benefit of 
another person, the principle applies that 
the trust of the legal estate results 
to the man who pays the purchase 
money. To the same effect is the 
decision of the Judicial Committee in 
Parhati v. Baikuntha (19), which re¬ 
calls the earlier pronouncement by Lord 
Campbell in Dliurm Das v. Sha?ni 
Soondri (20), and by Knight Bruce, L. J., 
in Gopeekrist v. Gungcipersaud (21), 
Where, however, from the lapse of 
time direct evidence of a conclusive or 
reliable character is not _ forthcoming, 
as to the payment of consideration, the 
case must be dealt with on reasonable 
probabilities and legal inferences arising 
from proved or admitted facts. Sir 
Arthur WiLon emphasised this when 
he observed in Dalih Singh v. Chaudh- 


(12) [1868 09] 13 AL 1. A. 395 14 \\ . R. 14 = 

2 Suther. 343 (P. C.). 

(13) [1869-70] 14 AL I. A. 234 ~9 B. L. R. 
450 “2 Suther. 490=2 Sar. 733 (P. C.). 

(14) [1898] 25 Cal. 4 <'3—25 I. A. 15=2 C. W. 
X. ISO - "7 Sar. 254 (P. C.) 

(15) 1 18991 20 Cal. 11=25 I. A. 225 "7 Sar. 
383 (P. C.), 

(1*;) li'Jl-1 8*4 AL L. J. 408 15 A. L. .1. 329 = 

1 Pao. L. W. 490 25 C. I,. .1. 581=19 
Bom. L. R. 47l=21 C. W. N. 929=22 
AL L. T. 10 -39 I. C. 904=(1917) AL \V. N. 
404 =9 L. W. 62 IP. CJ. 

( 17 ) [L91G] 43 Cal. 000=20 C. W. N. 522 = 30 

AL L. 4. 529=(1916) 1 AL W. N. 332 -3 

I j. W. 471 = 18 Bom. L. R. 418=33 I. C. 
452=24 C. L. J. 1=20 AI. L. T. 10 (P. C.) 

(18) [1915] 37 All. 557=42 I. A. 202 = 19 C. 
W. N. 1207=29 AL L. J. 335=2 L. \V. 
SH0 -18 AI. L T. 248 -13 A. L. J. 991 = 
17 Bom. L. R. 1006=22 C. L. J. 510 -* 
30 J. C. 299=11915) AI. W. X. 757 (P. CO, 

(191 [ 1914 1 18 C. W. N. 428=10 Bom. L. R. 
i01 -12 A. L. J. 79=19 C. L. .T. 12 I = 15 
M. L. T. 06=(1914) AL W N. 42=22 I. C. 
51=20 AT. I.. 0. 248 (P. C.). 

(20) [1841-46] 3 M. I. A. 229=6 \V. R. 43—1 
Suther 1(7- 1 Sar 271 (P. CO. 

(21) [1651-57] 6 AI. LA. 53- 4 \Y. R. 40 =2 
Sather. 13 = 1 Sar 493 (P. Cj. 


ri an Nawai Kunwar (22), that if evidence 
on neither aide is wholly convincing as 
to the fundamental criterion, namely, the 
source of the purchase money, if the 
evidence given and withheld is open to 
adverse criticism, the Court must rely on 
the surrounding circumstances, the posi¬ 
tion of the pirties and their relation to 
one another, the motives which could 
govern their actions and their subse¬ 
quent conduct, including their dealings 
with or enjoyment of the disputed pro¬ 
perty [see Upendra v. Bhupendra (23)], 
We must further look to the substance of 
the transaction as evidenced in the deeds of 
the parties, not permitting the real ques¬ 
tion to be obscured by what Knight 
Bruce, L. J., calls, in Hunooman v. 
Babooee (24), the form of expression, the 
literal sense, nor by what Lord Macnaghten 
describes in Lai Achal Ram v. Raja 
Karim (2)), as exhibitions of the art of 
the conveyancer in the shape of recitals 
of obviously untrue statements introduced 
to impart some additional solemnity to 
an instrument.” Applying these tests to 
the present case, I have no doubt what¬ 
ever that the defendant has failed to 
establish that the transaction of 1876 was 
a fictitious tram action. The actual oral 
evidence produced is no! convincing, and 
there is no option but to found our con¬ 
clusion mainly on the surrounding circum¬ 
stances. I have no doubt whatever that 
the bahuasin has been in possession of 
the property ever since the heha bil evjaz 
of 1876. I can see no motive which would 
lead Durga Dutt to put the property in 
the name of his wife ; and even if I were 
to hold that no consi deration was in fact 
paid by the bahuasin, my conclusion on 
this point would be the same. In Ismail 
Mnssajee Mookerdam v. Hafiz Boo (261 
the defendant relied upon a document 
which, on the face of it, purported to be a 
deed of sale in her favour. The plaintiff 
contended that the transaction was a 

(22) [1908] 30 A) 1. 258=35 I. A. 104 = 12 C. W. 
X 009=10 Bom. L. R. 600 = 14 Bur. L. R. 
151 = 4 AL L. T. 141 (P. C.). 

(•>3) [1910] 21 C. W. X. 280 =32 I. C. 267. 

(24) [1854-57] 6 AL I. A. 393 =18 W. R. 81 
(Footnote) 2 Suther. 29= L Sar 552 

(P. CJ. 

(25) [1905] 27 All. 271 = 32 I. A. 113=9 C. W. N. 
477=8 O. C. 155=15 At. 1J. 197 = -' Sar. 
772 IP. CJ. 

(20) [190 >1 33 Cal. 773 =33 I. A. 86=10 C.W.N. 
570 -3 A. L. J. 35 ! =3 C. L. J. 481=6 
Bom. L. R. 379 = 16 AL L. J. 136 =1 
AL L. T. 137 (P. CJ. 
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l.onami one and that it did not operate to 
confer any title on the defendant. It was 
found as a fact that no consideration was 
in fact paid by the defendant ; but not¬ 
withstanding this, the Judicial Oonmittee 
came to the conclusion that the transac¬ 
tion was one of gift. The decision 

destroys one part of the argument of Mr. 
Hasan Imam where he contended that if 
we found on the* e7idence that no con¬ 
sideration was paid, we must hold that 
tho transaction was a fictitious one, there 
being no reason for putting a false recital 
in the document if the document was 
intended to have operation. I have 
anxiously considered all the evidence in 
this case and I entirely agree with the 
conclusion at which the learned District 
Judge has arrived on this point. I hold 
that the transaction of the 17th April 
1876 was a genuine transaction and 
operated as a transfer of the property to 
the bahuasin . 

Before coming to the points which have 

been decided by the learned District Judge 

in favour of the respondent it will be 
convenient to dispose of a short question 
which was answered by the learned Dis¬ 
trict Judge in favour of the appellants. 
Mr. Hasan Imam contends that section 
244 of the Code of 1882 operates as a bar 
to this suit. In order to deal with the 
question it is necessary to remember that 
the sale took place on the 21st May 1902, 
.and that the bahuasin and her husband 
applied for setting aside the sale on t e 
lush June 1902. The bahuasin died m 
February 1904 Thereupon the present 
plaintiffs were subsituted in the record o 
the application in the place of the Inhnasni 
on the application of Durga Dutt. I. he 
substitution was effected on the 31st May 
i904, and the application was dismissed 
oo the 2nd June 1904. The contention 
of Mr. Hasan Imam is that the plaintiffs 
on being substituted, should have laired 
the question whether the sale ot the pro¬ 
perty affected their interests: and Mi, 
Hasan Imam relied upon various cases 
which are all (with one exception) cases 
of money decrees. 

Now, in my opinion, it is impossible to 
regard the application of the JOth June 
1902, as in application under section 24 1 
of the Code. No doubt the applicants 
described the application as one under 
S. 311 and S. 244 of the Code ; but it is a 
not very material how an application is 
headed if we know what questions are 


substantially raised* by the application, 
it must be remembered chat an order 
under S. 244 of the Cede of 1882 operated 
as a decree, whereas an order under S. 311- 
did not operate as a decree. It used to- 
be the constant endeavour of the litigants 
to bring their applications for setting 
aside a sale within the terms of S. 244 in 
order to get a second appeal to the High 
Court. It is for this reason that applica¬ 
tions for setting aside a sale used to be 
invariably made both under Ss. 311 and 
244, just as they are cow made under 
Order XXI, rule 90, and S. 47 of the 
present Code. It may he cot ceded that 
an application for setting aside a sale 
could be brought within the terms of 
S. 244 if there were sufficient allegations 
to support such a case. 1: or instance, an 
application for setting aside a sale on the* 
ground of fraud could ho made under the 
provisions of S. 244 of the Code. It is- 
therefore necessary to examine the alle¬ 
gations made by Durga Dutt and the 
bahuasin in their application, dated the 
10th June 1902, in order to determine 
whether their application was one under 
S. 311 or one under 3. 311 and S. 244 of 
the Code. The application is Exhibit 
M-3. Now it will he noticed that the 
allegations are all allegations necessary to 
enable a party to succeed in an application 
under S. 311 of the Code. There is not 
a single allegation made in the petition 
which would enable the Court to try the 
case under S. 244 of the Code I am of 
opinion therefore, that the application of 
the 10th June 1902, though described as 
one under S. 311 and S. 244 of the Code 

of 1882, could only he investigated 
under the provisions of S. 311 of 
the Code. That being so, S. 244 cannot 
operate as a bar to the present suit. 

But there is a more serious objection to 
the argument. It will he remembered 
that the decree was a mortgage decree, 

and there is abundant authority for the 

view that where a decree directs the sale 
of specific property the Court executing 
the decree has no power to go behind 
the decree and say. “I will not sell the pro¬ 
perty because the interest of the judgment 
debtor has come to an end.” The exact 
point has been decided in cases far too 
numerous to mention. In Liladhar v. 
Chaturbhuj (27) there was a decree for 
sale of certain mort gage d prope rties 
(27) [L899J 2i A'i. 277=(1«49; A. W. JS.-bl. 
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against Mussammat Jhuno. Mussammat 
Jhuno died on the 29bh October 1895, 
and on the 30th June 1896 an applica¬ 
tion was made for execution of the decree 
which was dated the 28th June. The 
plaintiffs who were entitled on their case to 
succeed to the property on the death of 
Mussammat Jhuno were made parties to 
the execution proceedings as the legal 
representatives of Mussammat Jhuno. 
They raised several objections in regard 
to the application for execution, the first 
of which was to the effect that the decree 
was a decree for the sale of the life inter¬ 
est of Mussammat Jhuno and that the 
estate having determined on her death 
the decree was no longer capable of exe¬ 
cution. They also contended that 
Mussammat 3 huno was not competent to 
effec*; a mortgage of the property to enure 
beyond her life-time, and that there was 
no justifying necessity for such a mort¬ 
gage. The Court executing the decree 
overruled the objections and directed the 
sale of the mortgaged properties. There¬ 
upon a su t was instituted by the plaintiffs 
and they sought a declaration that the 
decree of the 28th June, 1S93, which was 
obtained by the defendants against Mussam 
mat Jhuno became void and inoperati\e at 
her death and that'the property mentioned 
in the plaint which was in the possession 
of the plaintiffs and which the defendants 
caused to be advertised for sale was not 
liable to be sold in tlie events which had 
happened. It was contended on behalf 
of the defendants that S. 244 operated as 
a bar to the suit. The learned Judges 
deciding the case conceded that if the 
matter in controversy between the parties 
in the suit could he decided under 8. 214 
then there could be no doubt that the suit 
was not maintainable. Bub they came 
to the conclusion that the Court execut¬ 
ing the decree could not consider the 
question of the validity of the decree. In 
delivering the judgment, the learned 
Judges said as follows, “A Court execut¬ 
ing a decree is hound to give effect to it 
as it finds it and it is not in the province 
of that Court to consider whether the 
decree was or was not rightly passed. The 
decree in this case was a decree for the 
sale of the property: the plaintiffs, who 
were parties to tbe execution proceedings 
in the character of legal representatives 
cf Mussammat Jhuno Kunwar, could only 
raise objections relating to the execution, 
discharge, or satisfaction of the decree, 
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or to the stay of execution thereof, start¬ 
ing with the assumption that the decree 
was a valid one. Thai a judgment-debtor 
cannot dispute the validity of a decree, 
is a proposition for which we have 
abundant authoritj’. We may refer to 
the recent case of Maluji v. Fakir Chand 
(28). It is cleir that a person claiming 
title through the original judgment debtor 
cannot dispute the validity of tbe decree, 
and where a decree directs the sale of 
particular property, a person who does 
not claim through the mortgagor cannot 
in execution contend that the mortgagor 
was not competent to make the mortgage, 
and that the decree was one which ought 
not to have been passed. Such questions 
would, in our opinion, be outside the 
province of the Court executing the decree; 
for instance, in the presen!; case, if we 
assume that the present plaintiff’s could 
properly raise the objection upon which 
they mainly rely, the Court executing the 
decree would have to determine, after 
taking evidence, whether the mortgage 
was effected by Jhuno Kunwar, that is, 
whether the mortgage bond was executed 
by her, whether there was consideration 
for the mortgage, and whether there was 
valid necessity for it. Such an inquiry 
is certainly not contemplated by S. 244 
of the Code of Civil Procedure.” With 
reference to the cases which were cited 
before the learned Judges relating to 
decrees for money where there was no 
direction in the decree for sale of specific 
property, the learned Judges said as follows 
The case of a decree for money in which 
after the death of the debtor, property is 
attached as the assets of the debtor, and 
in which the legal representative of the 
deceased debtor objects to the attach¬ 
ment on the ground that the property 
attached is no part of the assets of the 
deceased debtor, is different from the case 
of a decree which orders sale of specific 
property; a case of the former class is 
contemplated by the ruling of the Full 
Bench in Seth Chand Mai v. Durc/a, Dei 
(29)" and then the learned Judges pro¬ 
ceeded to say as follows, ‘ : But when a 
decree specifically orders the sale of par¬ 
ticular property no question of assets can 
arise, and the Court executing tbe decree 
is bound to execute it as it stands. Any 
question relating to the validity of that 

(23) [1898] 22 Bom. 225. 

(2 ») [1890] 12 All. 313=(1S90) A. W. N. 137 
(F. B.) 
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•decree must, in cur opinion, bo decided 
in a separate suit” This is the view 
which hag been accepted by both the 
Madras High Court and by the Calcutta 
High Court [see Kumaretta Servaigaran 
7. Sabap&thy Ghettiar (30) and Khetra- 
pal Singh Roy v. Shy ami, Prasad Barman. 
(31)]. Mr. Hasan Imam relies upon 
Rajbansi Roy v. 3 fahabiv Roy (32) where 
the learned Judges appear to have held 
that when a judgment-debtor does not 
challenge the validity of a mortgage 
decree but contends that in execution 
thereof certain property should nob bo 
attached and s'dd in consequence of 
circumstances arising subsequent to tbe 
decree, such contention ought to be dealt 
with under S. 244 of the Code, and not 
by a separate suit. With all respect,, 
am unable to agree with that decision 
and prefer to follow the decision of the 
Allahabad High Court in the cise to 
which I have already referred. I have 
no doubt whatever that the decision of 
the District Judge on this point is right, 
and I must hold that S. 244 of the Code 
■does not operate a9 a bar to this suit. 

I now coilo to the real point in contro¬ 
versy between the parties, namely, What 
was the effect of tbe transaction of lh< > 
on the power of the bahuasin to mortgage 
the property ? The plaintiffs contend that 
the gift in favour of the bahuasin was a 
saudyaica gift and the the bahuasin >y 
virtue of that gift took a heritable but 
inalienable interest in the property aDd 
that accordingly it was not in the powei 
of the bahuasin to enter i nfc o a mortgage 
' transaction with reference to the property 
so as to bind the interest ol the plain¬ 
tiffs who claim through the bahuasin and 
not through their father. Mr. Hasan 
, Imam on behalf of the defendant contends, 

■ first, that the transaction of 1876 was a 
transaction of sale and not a transaction 
of gift and that accordingly the bahuasin 
took an absolute interest in the property, 
that if the transaction waS one ot gift the 
bahuasin took an absolute interest in t le 
property under the Hindu L iw and that 
in any event the consent of her husband 
as evidenced by the fact that he joined in 

the mortgage.validated the mortgage if it 

.. were otherwise invalid; and that, thirdly 
.whatever may be the position under the 
< Hindu law, the bahuasin, took an absoluts 

" (30) [pi07] SO MadT 2 >=16 M- 77 J. 545. 

* # (31) [1905] 32 Cal. 2G5. 

(32) [1909] 9 C. L. 3. 356=4 1. C. 121. 
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heritable and transferable interest under 
the terms of the heba-bil-cicaz . The 
questions raised in the arguments before 
us are not eisy of solution, and it is 

necessary to proceed with care. 

The first question which must be con¬ 
sidered is whether the transaction of 1876 
was one of sale or one of gift. The docu¬ 
ment is described as a liebabil-ewaz ; 
and Mr. Hasan Imam contends that the 
parties having elected to use a term which 
is well known in Muhammadan Law must 
in this instance be deemed to be governed 
by the Muhammadan Law in regard to 
tho effect of the transaction. As autho¬ 
rities in support of his proposition Mr. 
Hasan Imam relied upon Abdul Aziz 
Khan v. A ppayas imi N dicker (33) and 
Bam Narain Singh v. Chota Nagpur 
Banking Association (34). These cases 
establish that the rights of the parties to 
a contract are to be judged of by that 
law by which they may justly be pre¬ 
sumed to have bound themselves. In the 
case of Abdul Aziz Klim v. Appayasami 
Naicker (33), the question arose whether 
a purchaser at an execution sale of an 
impartible zamindari could be allowed to 
put forward the ca36 that be had purchas¬ 
ed an absolute interest in it. In order to 
understand the decision it is well to point 
out chat it was understood in India up 
to the decision of the Judicial Committee 
in Sartaz Kuari v. Deoraj Kuari (35) 
that a holder of an impartible zamin¬ 
dari had only a limited interest and that, 
except for special justifiable causes, he 
had no power of alienation beyond his 
life-time. While this was the view of 
the law, tbe plaintiffs purchased the 
right, title and interest of the holder of 
an impartible zamindari at a sale held in 
execution of a decree against such holder. 
Subsequently this interpretation of tbe 
law was reversed, as I have said, by the 
Judicial Committee in Sartaj Kuari s 
case 135) and in the Pibhapur case Rama 
Krishna Rao v. Court of Wards (36) 
which decided that the holder of an 
impartible estate had an absolute and 
alienable interest in it unless a custom 
against alienation was proved. The plain- 

733Tll904] 27 Mad. 131=31 I. A. 1=8 0. W. N. 
186=6 Bom. L. R. 7=8 Sar. 568 (P.C.) 

(34) [1916] 43 Cal. 332=35 I. C. 321, 

(35) [1888] 10 All. 272 = 15 1. A. 51 = 5 Sar. 
139 (P. C.) 

(36) [1900] 22- Mad. 383=26 1. A. 83^ L Bom. 

LR.2.7 = 3 C. W. N. 415 =* 9 M. L. J. 
Sup 1=t7 S*\r. 481 (P. C.) . , 
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tiff who was the purchaser of the right, title bil-ewm is a transaction 

and interest of the holder of the impartible 
estate brought a suit against the successor 
by survivorship for possession of the sub¬ 
ject of sale on the ground that the plaintiff 
had purchased an absolute interest in it. 

It was held that the reversal of the 
previously accented interpretation of the 
law did not displace its application to the 
contract contained in the certificate of 
sale of 1876, the parties to which were 
bound by the law as then understood and 
that only the life interest of the then 
holder passed In the sale. In Ham 
A drain Singh v. Chotn Nagpur Banking 
Association (31) the question arose as to 
the m aning of the expression istemrari 
mukarrari in a lease granted by the Raja 
of Raingarb. The learned Judges pointed 
out that at the time when the leases were 
granted the idea was universally held that 
the holder of an impartible xamindari 
like the Ramgarh raj could not encumber 
the corpus of the estate so as to bind the 
co-parceners except for justifiable special 
causes, and that it was not till the de¬ 
cision in Sarlaj Kuan's case (35) that 
the contrary view was authoritatively 
formulated. Mookherji, J., referred to 
the words of Willes, J., in Lloyd v. 

(ruibcvt (37) and said that the rights of 
the parties to a contract are to be judged 
of by that law by which they may justly 
he presumed to have bound themselves. But 
it will he noticed that the law by which 
they were held to he bound was their 
personal law, a law which was applicable 
to them, and that there was no difficulty 
in applying that law bo them although 
the previously accepted interpretation A 
that personal law was subsequently re¬ 
versed by an authoritative decision of 
the Judicial Committee. No authority 
has been cited to us to the effect that a 
Hindu may, by adopting a term well 
known to Muhammadan Liw, make him¬ 
self bound by the Muhammadan Law. 

Indeed it is impossible, in my opinion, to 
maintain that view. It is not Docessary 
to discuss the various ca*es which have 
been cited to us by Mr. Hasan Imam t.» 
the effect that a hebi-bil-ewaz is looked 
upon in Muhammadan Law as a side : 
but I may usefully refer bo the following 
observations of Mahmood, J., in Rahim 
Baksh v. Muhammad Hasan (38), ii Hcba- 


<37) [1865] 1 L». R Q. B. 115=6 B & S. 100^‘Vj 
I;. ,J Q. B. 74=13 Ij. T. 602. 

<38^ 1H88'| ll All. 1- (1888) A. W. N. 26 j. 
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made up of 

mutual or reciprocal gift between two 

persons each of whom is alternately the 

donor of one gift and the donee of the 
other.” 

After all it is not very material to con¬ 
sider how the parties describe a transac¬ 
tion, if we know what the transaction is ; 
for it is the substance of the transaction, 
and not the form of it, to which we must 
have regard. I must accordingly con¬ 
sider the terms of the document itself to 
see whether the transaction was one of 
sale or one of gift. In considering the 
terms it is only necessary to remember, 
a9 Mr. Hasan Imam has admitted before 1 
us, that the income of the property at the ' 
time of the transaction in question was- 
anything between Rs. 30,000 and Rs. 
40,000 per year. The document itself 
has been printed, but I have adopted the 
translation of Mr. Hasan Imam which 
has been accepted by the plaintiff*. The 
document runs as follows : 

“The decree of Raj Banwari Lai Sahu 
against me for Rs. 41,532-6-8/16 cr;/I6 
ms. is under execution in the Court of the 
District Judge at Muzaffarpur and the 
sha»*es of me, the executant in fcaiuka 
Laheri, pargana Jabdi, T. N. 1522 and in 
mauza Pandual, pargtna Ilati, T. N. 
54167 have as per inventory filed by the 
said decree-holder, been advertised for 
sale on the 17th April 1876. Although 
J, the executant, tried to procure money 
from creditors, etc , for payment of the: 
decretal amount to the said decree-holder, 
i could not get it and 1 see no means to 
safeguard my milkiat pro pert e* from sale 
as mentioned in the inventory. As the 
sale will entail loss of the said milkiat 
properties on sale, belonging to me, the 
executant, my share of 7/8 3 4 ga. situate 
in taluka Laheri asli with dakhli, pargana 
Jabdi, T. N. 152 2 apperta.ining to Regis¬ 
tration Office, District Darbbanga, and 
9ub-district Madhubani, and thana Lo- 
ckhe, with trees fruit-hearing and non¬ 
fruit-bearing, and ahar, pokkar and re¬ 
servoir and tank and kachcha and pakka, 
wells, and sair, and salt 9air and houses 
occupied by tenants, and all my zainin- 
dari rights which up to now have been 
in my possession without the co-partner¬ 
ship of anyone, to my wife Mt. Anuragin 
Bahuasin, having taken R 3 . 41,532 6-8' 

16 cr. 16 ma. in each, J have made, oi 
my free-will an! accord, heba-b'd-twaz 
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and having wifch the said amount paid up 
the amount of the decree of the aforesaid 
decree-holder, and got the property releas¬ 
ed from sale, have put the aforesaid Mus- 
smmat in possession of the subject of the 
hcba. The aforesaid Mussammat should by 
becoming possessed of the subject of the 
heba spend the produce of the property 
with sons generation after generation, (lia, 
farzandan naslan bad naslan). I, the 
declarant, or my heirs and representa¬ 
tives (< quam moqaimain ), shall have no 
right or concern in demanding the subject 
of the heir.i or the consideration money 
from the aforesaidMussaramat or her heirs 
and representatives. Should I, the execut¬ 
ant, my heirs and representatives, make 
any claim or put forward any demand in 
respect of the gift properties or the con¬ 
sideration thereof, tho same will be deem¬ 
ed null and void. I have, therefore, given, 
in writing, these few words in the shape 
of a heba- bil-ewaz so that it may he ot 
use when required.” 

No doubt the payment of a considera¬ 
tion of Rs. 41,532 is mentioned ; but the 
question is whether the transaction was 
substantially one of gift or one of sale. 

If Mahmood, J., is right in his view that 
a heba-bil-eivaz is a transaction made up 
of mutual or reciprocal gilts between two 
persons, then it would appear that there 
was a gift by the bahuasin 01 R>3. 41,532 
to her husband and a gift of taluka Laheri 
by her husband to her. The income oi 
the property was anything between 
Rs. 30,000 ind Rs. 40,000 a year : and, m 
my opinion, it is impossible to regarc 
the transaction as a sale when all 
that was paid by the bahuasin was 
Ra. 41,532. 1 have no dillicuty what¬ 

ever in understanding the transaction. 

Durga Dutt was in need of Rs. 41,532 
to save the property from sale. He had 
tried to procure the money from tho 
market and had failed. Tbo bahuasin 
had Rs. 41,532. In order to save the 
property she handed it over to her hus- 
band. The husband in return made a 
gift of the property to his wife. In 
my opinion the transaction was sub¬ 
stantially one of gift,although Durga Dutt 
received Rs. 41,532 as a gift from his 
wife. 

Mr. Hasan Imam has drawn our atten¬ 
tion to certain statements alleged to have 
been made by the bahuasin , suggesting 
an inference that the transaction in her 
favour was one of sale. In Suit No. 6 ol 
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1881, which was the suit instituted by 
her against Turant Lai Chowdhury, she 
is alleged to have put forward the claim 
that she was the purchaser of the pn> 
porty in question. Th© plaint tiled by 
her in that case is however not in the 
record. But Mr. Hasan Imam relies up¬ 
on the recitals in the judgment itself, 
but as I have said before, the recitals 
in the judgment arc not admissible in 
evidence against the plaintiffs in this suit. 
Tho next admission upon which Mr. 
Hasan Imam relies is that alleged to 
have been made by her in Sait No. 29 of 
1900. That wa* a suit by her as against 
the Maharaja ol Darbhanga under the 
provisions of S. 283 of the Code of 1882 
to establish her right to certain proper¬ 
ty which did not include the property 
now in suit. The Maharaja had obtained 
a decree against Babu Durga Dutt and 
in execution of that decree had attached 
certain properties alleged to belong to 
him. The bahuasin laid a claim to 
those properties and was defeats 1 in 
the claim case. Thereupon a title suit 
was instituted by her. Neither the plaint 
filed in that suit nor her deposition is 
in the record. It appears that the ques¬ 
tion arose as to the source of the bahua- 
sin’s income which enabled her to acquire 
the properties in dispute in that suit; 
and in dealing with this point the learn¬ 
ed Subordinate Judge says as follows: 

‘ The second source of plaintiff s income 
is said to ho tho mauza Laheri. This 
property is said to have been purchased 
by her in 1284 from her husband.” 

As I have said before the recital in 
the judgment is not admissible in evi¬ 
dence against the plaintiffs, and assum¬ 
ing that the admission as alleged was 
made by the bahuasin , I cannot attach 
any impo r tance to it, since, on the con¬ 
struction of the document itself, we are 
in a position to say what the transac¬ 
tion was. 1 come to the conclusion that 
the transaction of 1876 in favour of the 
bahuasin was one of gift. 

The next question is, What is the effect 
of that gift ? The plaintiffs contend that 
by virtue of the Mithila law, by which 
the parties are admittedly governed, the 
bahuasin tock a heritable hut inalienable 
interest in the property and that the 
terms of the gift did not confer on her 
a larger interest. I will first consider 
the case under the Hindu law. The 
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question must be determine! in accor¬ 
dance with the doctrine to be found in 
the Vivada Chintaviaui. Bachaspati Mis- 
ra, the author of Vivada Chintamani, 
adopts the enumeration of women’s pe¬ 
culiar property which is to be found 
in Matin and Kntyayana, hut says that 
the six kinds of property” which i 3 to 
found iD Mann “means that there can¬ 
not ho a less number.” In fact Bachas- 
pafci Misra gives other kinds of stridkan 
which are not to ho found in Mmu. 
It is not necessary for our present pur- 
to go through Bachaspati Mis¬ 
ra s list, which appears to he exhaus¬ 
tive. The plaintiffs contend that the gift 
in this case is what ip known as a gift 
subsequent and constituted the saudayica 
of the bahurrsin . The original text up¬ 
on which the claim is founded is tha; 
o f Vishnu which is referred to by Ba¬ 
chaspati Misra ana which runs as fol¬ 
lows in the translation of Vivada Chinta- 
mani by Mr. Tagore : 

The property of a female is what 
her father, mother, son, or brother has 
given her : what she recieved before the 
nuptial lire ; or at the bridal procession; 
or when her husband took a second 
wife ; what her husband agrees should be 
regarded as her perquisites ; what she re¬ 
ceived from his or her kinsmen as a gift 
subseqent to the marriage.” 

The gloss of Bachaspati Misra on the 
text of Vishnu as translated by Mr. 
Tagore is as fallows : 

“What is received by a woman after 
marriage from the kinsmen of her lord 
or those of her parents is called a gift 
subsequent.”—(Mr. Tagore's edition, page 

2 - 19 ). 

Mr. Hasan Imam contends that a gift 
from a husband is not within the text, 
for the husban.l cannot he referred to 
as “the kinsman of her lord”; but there is 
no doubt whatever that the translation 
o' Mr. Tagore is not very accurate. The 
words used in the original are bhartri 
kul which mean the hid or the 

family of her husband and includes the 
husband. The correct translation of the 
passage is as follows: 

‘ That which is received by a woman 
from the family of her husband sub¬ 
sequent to marraige is called anvadheya 
or gift subsequent ; so also that which 
is similarly received from the family 
of her father.” 
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A reference to Vivada ll it tinker, Chap- 
pter 12, verse 10, which is also of au¬ 
thority in Mithila , will show that this 
translation is correct. The passage is 
translated as follows by Mr. Shastri: 

’ Whatever is received by a woman 
after marriage from the husband’s family 

or from her own family is called gift 
subsequent.’ 

I am of opinion, therefore, that thei 
gift in the present case, being a gift) 
by the husband to the wife subsequent 
to marriage, must be regarded as the 
stridkan of the wife. According to Ba¬ 
chaspati (see Mr. Tagore’s edition, pa^el 

259): 1 

"Saudayica is the name by which the 
different kinds of the peculiar property 
of women are known.” 

That being so, the gift in the pre 3 en;[ 
case was a siudayicz gift of the hus 
band tj the wife. ' 

This was not seriously disputed before 
us ; but it was contended that such a 
gift is niether heritable nor inalienable. 
That such a gift is heritable admits of 
no doubt whatever. Bachaspati Misra 
refers to the text of Maim on this point 
which is as follows : 

“On the death of the mother let all 
the uterine brothers (and if uomarried) 
the uterine sisters divide the maternal 
estate in equal shares. It is tit even to the 
daughters of those daughters something 
should be given from the estate of their 
maternal grandmother on tho ground of 
natural affection.” 

The words “uterine brothers” obviously 
do not mean the brothers of the donee, 
as is shown by the text of BrihuspAti 
to which Bachaspati Misra next refers 
in these words: 

“Brihaspiti confirms this,’’namely, the 
text of Mdktiu, by declaring that “a wo¬ 
man’s property gees to her children, and 
the daughter is a sharer with them, 
provided she be unaftirmed ; but 
if she be married, she shall not 
receive the maternal wealth. Something 
should bo given to her tint her feeling 
may not be wouuded.” 

Bachaspati Misra makes the position 
perfectly clear by interpreting the words 
‘ to her children” in the text of Brihas- 
pati as meaning “to her son.” The other 
text to which ho refers on this point is 
that of Gautama which lays down that a 
woman’s separate property goes to her 
daughters unmarried and unprovided for. 
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In this case at the date of the transaction, 
namely, the 17th April, 1876, the bahua- 
sin had a daughter Aparajita and five 
sons who are the plaintiffs in this action. 
Aparajita was married in 1869 and was 
cited as defendant third party in the ac¬ 
tion. It is nobody’s case that Aparajita 
was unmarried and unprovided for at the 
time when the succession opened out. 
That being so, the plaintiffs, as the sons 
of the bahuasin, were entitled to succeed 
to the property after her death as her 
heirs and not as the heirs of her husband. 

I now come to the question whether, in 
her hands, the property was inalienable. 

I propose to consider the point first on 
the Hindu Law itself apart from the 
terms of the heba-hil-ewaz. Bachaspati 
Misra refers t:> the following text of 
Narada : 

“Property given to her by her husband 
through pure affection, she may enjoy at 
her pleasure after his death or give away, 
with the exception of lands or houses’ . 
and draws the following conclusion from 
that text : 

“Consequently a woman can dispose of 
moveable property which has been given 
to her by her husband, but she run never 
dispose of immovable properly. The same 
rule holds good in the case of saudayica 
or the gifts of affectionate kindred'' [see 
Tagore’s edition, page 261]. 

It would appear from this passage that 
it was the view of Bachaspati Misra, who 
is of paramount authority in Mithila, that 
a woman can under no circumstances dis¬ 
pose of immovable property given to her 
by her husband. Bachaspati Misra then 
refers to the text of Katayayana which 
provides that a woman, on the death of 
her husband, may enjoy his estate accord¬ 
ing to her pleasure ; hut that in his lit©- 
time she should carefully preserve it. He 
concedes that the text admits of two 
meanings : 

“Tbe one is that, on the death of the 
husband his property devolves on his wife 
and becomes her own in default of other 
heirs ; the other is that the p*operby she 
enjoys with the consent of her husband in 
the life-time is to he regarded as her 
peculiar property.’’ 

It will he noticed that the text of 
Katyayana is open to two interpretations, 
and this has given rise to a difference of 
opinion amongst the commentators. The 
word used in Katyayana is daya.’ Now 
the dictionary meaning of ‘daya* is both 


heritages’ and ‘gift’and this is the sense in 
which Bachaspati Misra understands the 
term daya’ as used in Katyayana. On 
the other hand, the author of Smriti 
Chandrika. which is of paramount autho¬ 
rity in Madras, interprets the term ‘daya’ 
as meaning a ‘donation*. 

According to Bachaspati Misra the words, 
let a woman on the death of her 
husband enjoy her husband's property 
at her discretion” refer to a heritage, 
that is to say, to the property which 
devolves on the widow in default of other 
heirs, and the words, “while he lives 
she should carefully preserve it, 
refer to a donation, that is to say, to 
what is received by the wife in the life¬ 
time of her husband ; and the conclusion 
at which Bachaspati Misra arrives is as 
follows : 

As a woman cannot make a present 
of or at pleasure dispose of immovable 
properb} given to her by her husband in 
his life-time, so she cannot'dispose of any 
immovable property which she inherits 
on his death,” 

and he says that the same opinion is 
maintained in Ratnakara and the 1'ra- 
kashakara which are of authority in 
Mithila. In my opinion, a reference to 
the scheme set cut by Bachaspati Misra 
makes it abundantly clear that a wife 
receiving a gift from her husband is 
incapable of alienating it except under 
circumstances which would enable a >' 
widow baking the property of her husband 
by inheritance to alienate it. He is at 
some pains to show that a wife taking a 
gift from her husband is exactly in the 
same position as a widow succeeding to 
the property of her husband by inheri¬ 
tance. If that he so, it follows that in 
the absence of legal necessity or the con¬ 
sent of those persons who are entitled to 
succeed to the property on her death, 
there is no power ol alienation in a 
woman taking a property by gift from 
her husband. 

The next question is whether the con¬ 
sent of her husband has the effect of 
validating the transaction, and, if so, 
whether there was “consent” in this case, 
within the meaning of that term as used 
in the Hindu texts. It is contended on 
behalf of the plaintiffs that Bachaspati 
Misra is perfectly clear on this point and 
reference is made to the following passage 


646 Patna 


Hitendra Singh v. Rameswar Singh (Das, J.) 


in Vivada Chintamani as translated by 
Mr. Setlur : 

Just as in the case of immovable 
property given by the husband the widow 
has no power of gift, etc., even with the 
permission of the husband, so also in the 
case of immovable property of the hus¬ 
band which is descended to the widow. 
The Prakashakara and the Ratnakara are 
to the same effect” (Part II, page 257). 

If Mr. Ketlur’s translation be correct, 
then the point is concluded by the autho¬ 
rity of Bachaspati Misra; but the original 
passage in Vivada Chintamani has been 
translated by Mr. Tagore, by Mr. Ghose 
and by Golap Chandra Sarkar. The 
translation of Mr. Tagore is as follows : 

As a woman cannot make a present 
ot or at pleasure dispose of immovable 
property, given to her by h9r husband in 
his life-time, so she cannot dispose of any 
immovable property which she inherits 
on his death. The same opinion is main¬ 
tained in the Ratnakara and the Pra¬ 
kashakara’'— (Mr. Tagore’s translation, 
page 263). 

Mr. Ghose adopts the translation of 
Mr. Tagore. Mr. Shastri translates the 
text as follows : 

“Just as in immovable property given 
by the husband there is incocnpetency of 
women in making gift and the like by 
reason of this text, so also in the hus¬ 
band’s immovable property devolving by 
inheritance on the wife”. 

The text referred to in Shastri is the 
text of Katyayana referred to above. 

It would appear then that Mr. Setlur 
stands alone in his translation that there 
is prohibition on the wife to dispose of 
immovable property taken by her under 
a gift from her husband even with the 
consent of the husband. The critical 
words in the original are etat bachmiat'. 
It is contended on behalf of the plaintiffs 
that there are two readings of this pas¬ 
sage and that in one of these readings the 
word >/. it’ is omitted. The contention 
is that if the word *etat' he omitted, the 
word ‘ bnchanat' is capable of being ren¬ 
dered as “by the command or order,” and 
the disputed passage is capable of being 

rendered as follows : 

As by virtue of the order or pernission 
/'of the husband) a woman cinnob make 
h present of or at pleasure dispose of 
immovable property, given to her by her 
husband in his life-time, so she cannot 
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dispose of any immovable property 
which she inherits on his death,” 

hut that if the word ‘ etat ’ be taken into 
consideration, the passage would mean 
that as by virtue of the text a woman 
cannot males a present of, etc. It is con¬ 
tended that the word ‘bachanab’- may 
mean either a text or order, command, 
permission, etc., but it appears that in 
the text a9 quoted in Shasbri the word 
etat ’ is omitted and still he renders 
the word ‘ bachanat’ as text. 

In view of the authority of Tagore and 
Shasbri, I am unable to come to the con-* 
elusion that there is a direct prohibition 
in Vivada Chintamani on the power of a 
woman to deal with immovable property 
even with the consent of her husband.' 

But I am of opinion that Mr. Setlur 
has rendered the spirit of Bachaspati 
Misra. The whole idea running through 
the mind of Bachaspati Misra is that the 
property taken by a woman by a gift 
from her husband must he protected 
during her life-time and that she is 
in the same position in regard to that 
property as a widow taking the property 
of her husband by inheritance after his 
death. Now a widow can alienate such 
property only for legal necessity or with 
the consent of those who are entitled 
to succeed to the property on her death. 
So also it would seem that in the view of 
Bachaspati Misra, a woman taking the 
property by gift from her husband can 
only alienate the property in case of 
necessity or with the consent of those 
who are entitled to succeed to Ghe pro¬ 
perty on her death. 

It has been uiged before us that if 
there is no express text on this point in 
Viva la Chintamani we must decide the 
point on the interpretation of the texts of 
Mitnkshara with such assistance as may 
by afforded by other commentaries 
(though not recognised as authorities in 
IWithila) and by modern text books. It 
is conceded that there is no express text 
on this point in the Mitak.diara ; but it is 
contended that both in the M njnkha. and 
Smriti Chandrila it is expressly provided 
that the prohibition on the right of a 
woman to alienate property" taken by her 
as a gift from her husband is not abso 
lute, but that she may alienate such pro¬ 
perty with the consent of her husband ; 
and a decision of the Bombay High Court 
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in Bhau Bin Abfiji v. Raghunath Kri¬ 
shna, (39), has been cited before us : 
j I will consider the case first under the 
Mitaksh&ra, ; for the Mitakshara is of 
i authority in Mithila except in regard to 
those matters where there is a difference 
of opinion between Vignenasvara and the 
\ Mithila commentators. Now it is con¬ 
ceded that there is no text in the Mitak- 
shara dealing with the question whether 
a woman taking a property by gi?t from 
her husband can alienate such property 
with the consent of her husband. 

But Mitra Misia, who is of very high 
authority in the Benares School is o( 

opinion that : 

“ in the disposal of women s property, 
females have not independence without 
the permission of their husbands (see Sir- 
car’s edition of Yiramiirodya, page 2 2U. 

At first sight the text o) Mitra Misra 
would appear to be conclusive in this cise. 
but on further investigation it will he no¬ 
ticed that the opinion of Mitra Misra is 
based on a text of Manic which lias been 
interpreted in a different sense in the Mi¬ 
thila school. The text of Maim ,Chapter J. 
upon which reliance is placed in all 1 10 
schools, verse 199 has been translated as 
follows inthe Sacred Books of the Bast : 

Women should never make a hoaid 
from (the property of) their families 
which is common to many, nor from 
their own (husband’s particular) property 
without permission’ . (Volume 2o, page 

m ). . 

It is obvious that there is wide scope 
for different interpretations, since the 
critical words “husband’s particular aie 
missing in the text, and are left to ho in ' 
ferred from the context. Now Mitra 
Misra (and, as 1 shall presently show, 
the authors of Smriti Chandrika and 
Mayukha) declined to read these words in 
the text, with the result that he rename* 
the text as follows : 

“ Women shall not make any disburse¬ 
ment out of family property which is 
common to many, or even out of their 
own property, without the permission of 
'heir husbands.” 

The conclusion at. which Mitra Misra 
arrived followed directly from the text ot 
Max in as he read it, which he accepted as 
of undoubted authority. Now this text 
of M enu is not referred to in l inada 
Ghintxmim ; but Chan Ires war, who is of 
equal authority in Mithila , refers to it 

(89)” ieo.il 30 l’> VI. 229 7 Bo n. L. H. 930. 
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shall not make 
(property) com- 
from her hus- 


ODly to show that ha has read the text 

differently. The passage occur? in chap¬ 
ter 7, paragraph 2. and is rendered as 

follows by Sircar \ 

“Manu says, ‘woman 
abstraction from family 
mm to many, nor even 
band’s own property, without permis 

sion . , 

And then follows the commentary ot 

Ch ina re iwar in these words : 

“Here by the word ‘family' is intended 
family property by reason of contextual 
association ; hence, out of joint property, 
‘abstractions’, i. e. % secret appropriation 
of property, should not be made by 
women without the permission of the 
owners. Likewise ‘from even husband s 
own property’, L £•, from husband s pro¬ 
perty, held not in common with other 
members of the family, secret appropria¬ 
tion should not be made, without the per¬ 
mission of the owner of the property. 

This i3 the meaning.” 

It is obvious that there is a difference, 
and a serious difference, between Mitra 
Misra and Chandreswar on the critical 
text of Manu, and that the view of Mitra 
Misra, based as it is on his interpretation 
of the text of Manu, can lie of no autho¬ 
rity in Mithili. 

The view of Mitra Misra as to the text 
was shared by Nilkantha, the autluc 01 
the Mayukha. In the Mayukha (chapter 
4, S. 10, page 93 of Mr. Mandlik s edition) 
the text of Manu is rendered as follows : 

Hence, says Manu (Chapter 9, verso 
199k ‘A woman should never make any 
expenditure out of the family (property) 
belonging to several or even (ou*» of) her 
own wealth without the assent of her 

husband’.” 

Thie passage is prominently referred to 
in the judgment of Jenkins, C. J., in Bhau 
Jim Abaji Gurav v. Raghunath Krishna 
Gurav { 39), in support of the proposition 
that a woman’s power of disposal over 
her stridhan is during coverture subject 
to her husband’s consent 

The author of the Smriti Chandrika 
also adopts the interpretation pi iced upon 
the text of Manu by Mitra Misra and 
Nilkantha. That text is rendered as 
follows in Smriti Chindrika : 

‘‘Manu therefore says : ‘Women should 
never make expenditure from the wealth 
of the family common to many, inclusive 
of themselves, or even from their sepa- 
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rate property without the permission of 
their respective lords ” 

And the comment of the author on the 
text is as follows : 

The meaning is that women who are 
naturally wanting in independence cannot 
of their own choice, make disbursements, 
use, or the like, of the property belonging 
in common to themselves and their hus¬ 
bands, or of property belonging to them 
exclusively.” (Chapter 9, S 9 . 14 and 15, 
Setlur’s Collection of Hindu Law Books 
on Inheritance, Part 1, page 259.) 

Now I quite agree that, in dealing with 
this point, we may take such assistance 
as may he afforded by other commenta¬ 
ries, though not recognised as authorities 
in Mithila ; hut I think that 1 have 
shown with sufficient clearness that the 
view presented in the Viramitrodya, the 
Mayukha and the Smriti Chandrika 
on this point cannot he regarded 
as of authority in Mithila. The founda¬ 
tion of the rules enunciated in those 
schools is the text of Maan\ and, when 
that text is interpreted in a different 
light in the Mithila school, it follows 
that the rule based on a particular inter¬ 
pretation of the text, not accepted in 
Mithila, cannot have any operation in 
Mithila. 

And a careful examination of Vtrada 
Chi ataman i will lead to the conclusion 
that there is no question of the control of 
the husband in property given by him to 
his wife. Bachaspati Misras refer to 
the text of Katyaya ua , only to put it 
aside. He then quotes the text of Narada 
and draws toe conclusion, binding 
in MitkCa that a wife can never dispose of 
immovable property given to her by he)' 
husband (Mr. Tagores edition, page 
201). Later in the chapter lie says that: 

The immoveable property which a 
woman gets after the death of her hus¬ 
band, cannot he disposed of at her pleas¬ 
ure “and that’* the meaning of' this is con¬ 
sonant with that of the husband's dona¬ 
tion (which can only he enjoyed hut not 
spent )": and lastly he points out that: 

as a woman cannot make a present 
of or at pelasure dispose of immovable 
property, given to her by her husband in 
his life-time, so she cannot dispose of any 
immoveable property which she inherits 

on his death." 

It will he noticed that, in the scheme 

of Bachaspati Misra, the gift anti the 
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/ eritage stand on the same footing and 
':haU he deduces the rule that the widow 
cannot dispose of any immovable pro¬ 
perty which she inherits on the death of 
her husband as a logical consequence of 
the rule that the wife cannot make a. 
present, or at pleasure dispose of im¬ 
movable property. 

Now if the gift and the heritage stand 
on the same footing then it follows that 
the subject-matter of the gift, if im¬ 
movable property, cannot he dealt with 
by the wife, except for purposes which 
may he denominated “ necessary pur¬ 
poses. The consent of the husband, who 
has parted with his proprietary interest 
in the property, will not validate the 
transaction, though the consent of the 
next heirs may raise a presumption of 
the existence of necessity. In this case the 
transaction did not rest on any necessity, 
nor is it pretended that it did. Babu Durga 
Butt, it is true, owed a sum of money 
to the Maharaja; but he had valuable pro¬ 
perties of his own which could ho offered 
;is a security for the debt It is urged tlmt 
Durga I)utt and his sons wore under the 

% 

impression that hahumia pro] ci ties were 
inalienable; but the Maharaja was not of 
that opinion, and the impression of Balm 
Durga Butt and his sons cannot decide 
the question of necessity to the prejudice 
of the hahuasin . It is for the party 
founding title on an alienation by a limi¬ 
ted owner to show necessity in respect of 
the alienation: and the Maharaja obviously 
cannot establish necessity, ,-ince he ne\er 
assented to the doctrine that hahuana 
properties were inalienable. 1 have no 
doubt whatever that under the Mithila 
haw immovable property taken as a 
gi'T hv a wile Irorn her husband is herit¬ 
able hut inalienable except lor purposes 
which may he denominated necessary 
purposes, and that in this case there was' 
no legal necessity to support the trans¬ 
action. 

Assuming that 1 am wrong in my view 
that the consent of the husband will not 
validate the alienation, I have still to 
enquire into the question whether there 
was in this case ‘ the consent " of her 
husband to the mortgage. Now the 
case cannot he put on a higher footing 
than this, that, while the husband is 
living, his consent will raise the pre¬ 
sumption that there was necessity to 
support the transaction. But presumption 
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is a rule of evidence, nob a rule ot 
law; and we have all the facts to enable 
us to decide the point on evidence. 
Those facts are not in dispute; and I am 
unable to assent to the proposition that 
the act of the husband in consenting to t 
transaction for his beneSt is to be re¬ 
garded as a consent which will validate 
the transaction. The control exercisable 
by the husband in regard to the dealings of 
the wife with property given tocher by 
him is in no sense proprietary. It may 
be incident to his statu* as the guardian 
of his wife ; but if his control is to be put 
cn that footing, he is bound to exercise it 
for the protection of his wife and the pic* 

• servabion of the property. It cannot be 
suggested that it is in tiie power of a 
guardian to give validity to a transaction 
by the ward by consenting to it, when 
the transaction is wholly for the benefit 
of the guardian; and in this case, toe 
"Maharaja must be regarded as a party to 
the breach of trust, since he know that 
the debt was of Durga i)utt Singh, and 
in no way binding on the bahuasin. 

It was next contended cn behalf of the 
respondent that the Hindu Law allows 
the husband, under certain circumstances, 
to deal with the property ot his wile for 
his benefit, and that the transaction 
ought to he supported on this ground. 
The texts of Dcvala Yanjnavilkya m<l 
Katyyaana have been adopted by all the 
achools as the law on the subject; but we 
are concerned with the interpretation put 
on these texts in the Mithila school. De- 
vala gives a complete enumeration of the 
peculiar property of woman. According 
to him, it consists of: 

food and vesture, ornaments, per¬ 
quisites and wealth received by a woman 
from a kinsman (1 iradci (Jtintainani, 

Tagore's edition, page 203). 

According to him, the husband has no 
right to it except in extreme distress. 

He provides, however: 

If he (the husband) give it away on a 
false consideration, or consume it, be 
must make good the value to the woman 
with interest ; but he may use the pro¬ 
perty of his wife to relieve a distressed 
son.” 

Bachaspati Misra’s gloss on this text 
l is important, and 1 give it in full as Mr. 
Hasan Imam strongly relies on it in su]^ 
port of his case. The gloss is as 

follows: 


“ The property of a woman should not 
he improperly given away or consumed 
without her consent, but it may be used 
for the relief of a distressed son. It is 
declared by the same writer that the 
husband has power to use it with or 
without the consent of his wife. If the 
husband having obtained 'her consent used 
the property amicably, he shall he re 
quired to pay the principal when he be¬ 
comes rich. If the wife give her peculiar 
property through affection, when her hus¬ 
band is ill, or in danger, or has been con¬ 
fined by a creditor, he may give her the 
value of it when he pleases. The 
meaning of the above is that it the wife,, 
observing her husband's illness and the 
like, give her wealth, it may be repaid 

by him at his pleasure. 

Mr. Hasan Imam contends that ^tne- 

text gives the husband the power to 
use the property amicably having obtain 
ed her consent ;” hut it is obvious that 
the rule is confined to such properties as 
are enumeratsd by Dei da which,* according 
to him, constitute “ the several kinds ol 
peculiar property of woman.” They arc 
(1) food and vesture, (2) ornaments, fd) 
perquisites, that is, wealth given to a 
damsel on demanding her in marriage., 
and (4) wealth received from a kinsman. 
We are not concerned in this suit with 
the first three classes of stndhcin , for 
property given by a husband to a wife 
does not fall within these classes. Doe^ 
it fall within the words wealth received 
from kinsman ?” The word in the ore 
ginal for kinsman is bandhit which word 
is also used in 1 aj: id valley a and which is 
rendered in the Mitakshara as matrihan- 
dhus and pitribandhus , that is to say, 
persons related to mother and fathei [see- 
Colebrook, 2-xi-b, Ghaipure's edition of 

the Mitakshara, page 273, and Banarji s 
Stridhan, page 299). It is obvious that 

the husband is not comprehended within 
the term, and that the text of Devala can¬ 
not be cited as authority for the proposi¬ 
tion that the husband may deal with the 
property given by him to his wife with 

her consent. 

In the next place it seems to me that 
neither in form nor in substance was the 
transaction one in which the husband, 
“ having obtained her consent, used the 
property amicably.’ Low what was tbo 
transaction ? In point of form the mort¬ 
gage was by Durga Dutt and the bahua* 
sin on the footing that the property be 
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longed to them, and that the debt, to 
secure which the mortgage was executed, 
was binding on both. If, however, the 
substance is to be regarded then obvious¬ 
ly the Maharaja secured the execution of 
the mortgage by both of them for his own 
safety, because there was a hehanamah in 
'avour of the bahuasin, ani it might be 
urged if he took the mortgage from 
the bahuasin that the heba did not 
operate to convey any title to the 
bahuasin. The transaction was not a 
transaction ot the husband with the con¬ 
sent ol the wife, bub a transaction of 
the husbanl and wife on the footing that 
the title was in both of them, so that the 
Maharaja wotdd have a claim good on the 
mortgage, if the title was in either. 

Lastly, I am of opinion that it has not 
>een established that the bahuasin con¬ 
sented to he)* husband mortgaging the 
property for her personal benefit. Now 
J am quite aware that the plaintiffs can¬ 
not, in this action, raise the question 
whether there was not undue influence 
exerted on the bahuasin in regard to the 
execution of the mortgage by her. Oa the 
hypothesis that the property was aliena¬ 
ble by her, no question of undue influence 
can now arise;, since the bahuasin had the 
right and the opportunity to establish a 
ease of undue influence in the mortgage 
action against her. But if I am right in 
holding that the property was nob aliena 
hie by her, then the question of “ con¬ 
sent ” becomes material in discussing whe¬ 
ther there is an answer to the plaintiff’s 
suit. The plaii tiffs say that the ’property 
was inalienable and that accordingly they 
became entitled to recover the property 
on the death of the bahuasin. To that, 
the defendant relies that under the Hindu 
Law, Durga Dutb had complete power to 
mortgage the property with the consent 
of the bahuasin. Thereupon the plaintiffs 
retoit. 1 Prove that the bahuasin con¬ 
sented to her hu-hand mortgaging the 
property for his personal benefit.” Now 
this question was not in issue in the 
mortgage action, either directly or cons¬ 
tructively, for it was a simple suit to en¬ 
force a mortgage executed by Durga Dutt 
and the bahuasin, on the footing that the 
property belonged to both of thorn. The 
only defence that could ha put forward by 
the bahuasin in that litigation would be 
that there was undue influence exerted on 
her in the matter of the execution of the 
bond. That issue cannot be raised by 
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the plaintiffs in this Court. But at the 
same time it must be remembered that 
the question as to the inalienability of the 
property could not be pub in issue in that 
litigation ; for, as I have said before, the 
bahuasin could nob claim adversely to her 
own deed. The plaintiffs raise the ques¬ 
tion of inalienability in this action, and, 
in answer bo the defendant’s case that, 
though the bahuasin could nob mortgage 
the property, her husband could mortgage 
it with the consent of the bahuasin, they 
are entitled to ask the defendant to prove 
that the bahuasin did consent to her hus- 
bmd mortgaging the property for his per¬ 
sonal benefit. 

lb is therefore, necessary to examine the 
eirc jrnsbances connected with the execu¬ 
tion of the mortgage bond. In dealing 
with the ppnt, it is to he remembered 
that the bahuasin was an illiterate p%r- 
d'lii'zshin woman living with her husband 
at the date of the transaction. Tfio evi 
donee of Amarendra Singh, one of the 
plaintiffs in this action is as follows : 

The Maharaja had several decroos 
against Durga Dutt which were under 
execution. Mr. Duff, a sub-manager of 
the Dirbhanga raj, brought an account of 
the rneney due to the raj and informed 
Durga Dutt that 3he Maharaja wanted a 
mortgage document to secure the debt. 
After some conversation Mr. Duff left but 
came hack again after a few days and 
said that the Maharaja wanted the 
Laheri property to he mortgaged. Durga 
Dutb said : The property is not mine. I 
have given a heba of it to my wife.’ 
Mr. Duff went away, hut came back again 
and said, Maharaja has ordered me to 
get the mortgage deed executed by both of 
you as t no property is in the name of your 
wife." Durga Dutb thereupon directed 
the maternal uncle of the witness to ask 
the bahuasin, and said “ whatever dec¬ 
rees there are on me, she also ought to 
pay." The psrson so directed went to 
the bahu-nin, and related everything to 
h or. The bahuasin said: ‘ 1 know nothing. 
What is proper may be done. Durga Dutt 
on hearing this, informed Mr. Duff that the 
deed would be executed by both of them. 
The witness denied that the bahuasin had 
any independent legal advice. 

This is substantially the evidence of 
Amirendra Singh : and whatever difficul¬ 
ty there may he in accepting the whole of 
that evidence, this at least is clear that 
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the lady did not have any independent 
advice and that she executed the docu¬ 
ment because she was asked to do so by 
her husband for this part ot the evi¬ 
dence ol Amarendra Singh remains un- 
challenged and contradicted. 


Patna 651 


what took 

transaction 


The defendant’s version of 
place in connection with the 
is as follows : 

“ Durga Dutt Singh accompanied by his 
son, Amarendra Singh, came and saw the 
Maharaja and said: I owe you money 

but I am unable to pay it now. bo 1 want 
to execute a mortgage bon3 for the who 
amount.' The Maharaja asked him whs , 
property he wanted to mortgage, lie sam 
Chat he would mortgage Laheri. Ra- 
hhadra Misir, a senior musahib of the 
Maharaja, thereupon said that Dar^a 
Dutt had already executed a fam deed in 
respect of that property in favour a " 
wife. To this Durga Dutt said : Lhw is 
true. But the property is mine, but 1 
have actually executed the tar/.i deed. 
This should not stand in the way as 
and my wife would jointly execute 
mortgage.’ The Maharaja thought oier 
Che matter and said that he was agrem 
able if there was a joint execution ot the 
document by Dirga Ditt. and n- Wl e - 

It is not necessary for me to say which 
of Che two versions is truo. It is sufficient 
forme to point out that, whether the 

suggestion that a mortgage bom 810 
be exeouted to cover the debt proceede 
from the Maharaja or from Durga Dutt 

the parties are agreed chat Clio w 6 
the negotiation was conducted bv Guiga 
Dutt without any reference to his 
wife, and that her consent was assu¬ 
med rather than taken, and that, it her 
consent was at all taken, it was taken as 
Emitter of form, and that.no opportunity 
was given to her to consult iei n -eio 
it, the matter. It is, in my opinion, not 
open to doubt that her consent was o i 

tained by pressure through her u> ,iri< 
and without independent advice. 

In these circumstances the 

arises whether a Court of Equity will 
give effect to the argumont advanced on 
behalf of the Maharaja that the bahuasm 
consented to her husband mortgaging 
her property for his personal en 0 ■ 
In Turnbull and Company v JJnvai 
{40) Lord Lindley said as fol.ows 

140) [1920] A. C. 429. 


Whether the seourity would be upheld 
if che only ground for impeaching it was 
that Mrs. Duval had no independent 
advice has not really to be determined 
Their Ljrdships are nnt prepared to say it 
could not. But there is an additional and 
even stronger ground for impeaching it. It 
is in thoir Lordship's opinion quite clear 
that Mrs. Duval was pressed by her husband 
to sign, and did sign, tt.e document, wmcb 
was very different from what she suppos¬ 
ed it to he, and a document of the true 
nature of which she had no concep ion. 

It is impossible to hold that Campbell or 
Turnbull and Company, are unaffected by 
such pressure and ignorance.' In Uank 
of Montreal v. Stuart (41) the evidence 
was summed up in these words by i^ord 
Macuaghten : The evidence is clear that 
in all these transactions Mrs. Stuart, who 
was a confirmed invalid, acted in passive 
obadience to her husband's directions, bhe 
had no will of her own. Nor had she any 
means of forming an independent judg¬ 
ment even if she had desired to do so. 
Upon this evidence, the House of Lords 
had no hesitation in refusing to support 
the transaction by which Mrs. Stuart gave 
her own properties as securities for ad¬ 
vances made by the Bank to her husband 
Other cases may be cited ; but it is not 
nocessirv to pursue the subject. In my 
opinion, "consent" has not been proved 
■as a fact. If, however, it is to be inferied 
from the circumstances that she was a 
party to the mortgage bond, 1 have no 
difficulty in coming to the conclusion that 
a Court of Equity will disregard that con 
sent, having regard to the fact that the 
bahnasin, an illiterate pardanashin lady, 
acted'in passive obedience to her hus 
band’s direction, not having a will of her 
own, nor having any means of forming an 
independent judgment, even if she hau 

desired to do so. 

I now come to the text of Yajnavalkya, 
which, in my opinion, creates no diiticul- 
tv whatever. The text is as follows . 

' “ A husband is not liable to make good 
the property of his wife, taken by him in 
a famine, or for the performance oi a duty 
or during illness or while under restraint 
The conditions which would enable 
Durga Dutt to deal with the property of 
his wife-were not present, and the Maha¬ 
raja was * ware that those conditions were 

nod present. 
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The only other text on this point is 
that of Katya} ana who declares that. 

money taken by a man from his wife, 
for performing some imperative duty, 
when he his no means of doing so, shall 
not he repaid.’* 

The text has no application, and it is 
nob necessary to pursue the point. 

Ip my opinion, the subject-matter of 
the gilt was under the Hindu Law herit¬ 
able, hub inalienable except under circum¬ 
stances which were not present, and if the 
terms of the gift did not confer on the 
hahuasin the right to alienate the proper¬ 
ty, the plaintiffs as the heirs of the 
hahusasin, are entitled to succeed in the 
action. This brings mo to the question 
whether the hahuasin too); an alienable 
interest under the terms of the gilt. 

Now in construing the hebii-bil-ewor 
executed by Dtirga Dutt in favour of his 
wife, we are hound to pioceed on the as¬ 
sumption that a Hindu knows that, as a 
general rule, women do not take absolute 
estates of inheritance which they are en¬ 
abled to alienate. This was laid down by the 
judicial Committee in Moulvte Mohamcd 
Shunt soot Hood a v. Shrwuhnm alias lion 
Doorqa Prruhud 11*2 > and repeated by their 
Lordships in Jhidh ■/ Vr'Sid Mn/ltci, v. 
llunnc Mam Du usee (LX’, this does not 
mean that, where there are words of sufli- 
jeient amplituie conveying in the terms of 
the giifc if self the fullest rights of owner¬ 
ship, including the power to alienate, the 
Court will refuse to construe the deed of 
gift so as to deny to the donee the right 
to alienate. Bui 1 think, that in constru¬ 
ing a deed of gift executed by a Hindu 
husband in favour of his wife, the Court 
would he right in leaning towards a ccn. 
stvuction which is in consonance with 
the ordinary notions and wishes <>i the 
Hindus with respect to devolution of pro¬ 
perty and in harmony with the law b\ 
which the parties are governed. The 
ordinary notions and wishes of Hindus 
are well known and have peen re¬ 
cognised by the .Judicial Committee in 
the cases to which J have referred. In 
regard to the law by which the parties 
are governed, 1 have already expressed 
my opinion that the Mithila law recog¬ 
nises that immoveable property taken as 
~4'ir (1874J 2 i.A. 2*2 W .R. 409=14 lV. L. H. 
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a gift by a wife from her husband is in¬ 
alienable except for purposes which may 
be denominated necessary purposes.’ 

The question then is, to quote the 
language of Lord Buckmaster in T. B , 
Ramachandra Ran v. A. N. S . Ramachan- 
dra Rao (41), has the donor made use of 
words of sufficient amplitude to convey in 
the terms of the gift itself the fullest rights 
of ownership, including the power to 
alienate ? It is not necessary that there 
should he an express declaration to that 
effect : hut it must follow, as a matter of 
construction, that something more has 
been granted than what the law would 
give, that in fact the fullest rights of 
ownership, including the power to: 
alienate, have been conveyed. 

1 have set out the document earlier in 
this judgment and it is not necessary to- 
set it out again. It is conceded that 
there is no express declaration to the 
effect that the hahuasin would have the 
power to alienate ; but it is contended 
that there are various expressions in the 
grant itself which suggest the inference 
that the fullest rights of ownership were 
conveyed to the hahuasin. 

It, was argued that the donor, having 
described himself as a malik and having 
conferred all hia zamindari rights upon 
his wife, has said as plainly as he could 
that she should have the power Co exer¬ 
cise the fullest rights of ownership. The 
argument is an attractive one ; hut it is 
necessary to consider the passage upon 
which the argument is founded. That 
passage is as follows : 

• 

Having taken Rs. Il,do2, I have made 
h eba-bil-ewaz to my wife of my share of 
7-annas S’M-gandas situate in t-aluka 

Laheri.with trees, fruit-bearing 

and non-fruit-hearing and ahar and pokur 
and reservoirs and tank and kacheha and 
pakka wells and sair and salt sair and 
houses occupied by tenants and 
«11 my zamindari rights which up to now 
have been in my possession without the 
co-partnership of anyone in possession, 

Mr, Hasan Imam s argument is tnat 
the words, zamindari rights mean 
rights over the zamindari and that, as the 
rights of the donor over the zamindari 
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were absolute, nothing short of an abso¬ 
lute estate were by these words granted 
to the bahuasin. With great respect, J am 
unable to assent to the argument. Here 
general words-"zamicidari rights’ — follow 
an enumeration of specific things,— trees, 
fruit-bearing and non-fruit bearing, and 
ahir and pokar, and reservoirs and tanks 
and kachcha and pakka wells and sair and 
salt sair and houses occupied by ten¬ 
ants”—which undoubtedly have some 
common characteristic which constitutes 


them a3 genus, and the general words can 
be properly regarded as in the nature of a 
sweex>ing clause designed to guard against 
accidental omissions. That being s ), the 
rule of ejnsfhm (jcueris will apply, and 
the general words will be restricted to 
things of the same nature as those which 
have been already mentioned. The 
expression “zaraindiri rights,” in my 
opinion, means rights to specific properties 
of the same nature as those specilied, and 
not rights of a zamindar in Ghe properties 
specilied. If there wa3 any doubt as to 
this interpretation, the words which 
.precede and the words which follow 
remove that doubt. The document says : 
‘l am making a keba-bil-eicnz." 


Now in respect of what properties ? 
'The grantor enumerates the specific pro¬ 
perties and enis with the sweeping clause, 
"all ray zamindari rights," and he puts 
the matter beyond doubt by adding the 
words, “which up to now have haen in 
my possession without the co-partnership 
of anyone.” Now J can understand a 
heba bil. cwaz of specific properties ; hut 1 
•do not understand a heha-bil-eicaz of an 
ahstnct right, the right of a proprietor to 
alienate the properties. Nor is it possible 
'to speak of an abstract right as being in 
the possession of the donor without the 

partnership oi any one. In my opinion, 
the full description ol what was intended 
to bo conveyed shows conclusively that 
the expression “zamindari rights” means 
rights or title do properties constituting 
the zamindari, those properties being of 
the same nature as those alrea ly specified. 

U was next contended that a gift by a 
husband to his wife, generation after 
■ generation (ha f.irz indent , naslan bid 
naslan) carries with it the right to 
alienate. Now I entirely agree that these 
words, in the absence of anything show¬ 
ing a contrary intention, pass a general 
•estate of inheritance according to Hindu 


Law. This is the primary signification of 
the^e words, which denote heritability 
and connote an estate of unlimited dura¬ 
tion. I also agree that the right of aliena 
tion, speaking broadly, is a necessary parG 
of the ownership of an estate of inheri¬ 
tance. Hence there is a secondary signi¬ 
fication of tiose words, which denote an 
absolute estate and connote alienability. 
A grant of an estate to a person ha 
farzandan, naslan bad naslan is a grant 
of an estate of inheritance. An estate of 
inheritance is a heritable estate. A 
heritable eatate is an absolute and aliena¬ 
ble estite. Therefore an estate granted 
to a person ‘ ba farzandan naslan bad 
naslan ' i- an absolute and alienable 
estate. If I am right in this view, then 
the words ‘ ha farzandan, naslan bad. 
naslan ’ are apt for conferring an estate 
of inheritance and therefore an absolute 
and alienable estate, not an estate of 
inheritance and an absolute and alienable 
estate. 

Now it is quite true that, ’noth in this 
oouLtry and in England, the right of free 
disposition is generally inherent in an 
estate of inheritance ; hut the holder of 
such an estate might he prevented by 
personal incapacity from exercising the 
right of alienation ; and a restraint on 
alienation might be imposed by family 
custom or loeal law. For instance, an 
infant, though holding an estate of inheri¬ 
tance, is not permitted to exercise the 
right of alienation So, in England, wives 
married before 1883, could not dispose of 
any property to which their title accrued 
before that year. So also, where tho 
personal enjoyment of the property is 
essential to the performance of certain 
public duties, no alienation of such pro¬ 
perty can be mule. So also, as 1 have 
already said, a restraint on alienation 
might he imposed by family custom or 
local law. If I am right in this view, 
then an estate o' inheritance would not 
carry with it the right of alienation, when 
such an estate is conveyed Go a person 
sulforing under a personal incapacity 
or subject to a family or local custom 
prohibiting alienation. If this he so, then 
clearly a right of alienation is not neces¬ 
sarily inherent in an estate of inheritance, 
and a grant of property to a person ‘ ba 
farzandan, naslan bad naslan would not 
necessarily give that person the right to 
alienate the property, though these words 
would conier on him an estate of inheri- 
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tance. For instance, a grant of property 
to a gbatwal ‘ ba farzandan naslan bad 
nasi an ’ to enable him to perform certain 
public duties would not confer on him the 
right to alienate the property. I arrive 
at the conclusion that these words 
ba farzandan , naslan bad naslan are 
generally sufficient to confer an estate 
of inheritance ; that a right of alienation 
is generally inherent in an estate of 
inheritance but that, as the incidents of 
every estate in land may be afiocteu n\ 
the personal incapacity of the holder for 
the time being or, by the existence of the: 
personal law by which the bolder may be 
governed, it may be shown in any parti¬ 
cular instance that the grant o! an estate 
of inheritance di i not carry with it the 
right of alienation. 

Now the personal law by which the 
bahuasin was governed prohibited he’ 
nom alienating the immovable property 
which she took as a gift from her husband. 
Hachaspati Misra has laid down m 
distinct terms that though a woman can 
dispose of moveable property which has 
been given to her by her husband, •'>he 
can never dispose oi immovable property. 
In my opinion, the ordinary incident or 
an estate of inheritance was so affecten 
by the personal law by which the bahuasin 
was governed that in this case the giant 
01 such an estate a* evidenced by the 
words ‘ bn far: mdan naslan hid naslan 
did not carry with it the right « 
alienation. 

I will now consider some ot the eas**s 
on the subject : but 1 may begin by giving 
the opinion of "Mr. Mayne on too point . 

'(iifb< by a husband to his wife of 
immovable property,’ says Mr. Mayne 
in his Hindu Law, “even though accom¬ 
panied by express words of inheritance, 
are not alienable unless distinctly declared 
to be so. It is a quality of such gifts 
that though they descend to wife s heirs, 
she cannot alienate them.” C s th edition. 

paragraph 1197, page ->42). 

I am informed that this passage is 

omitted in the latest edition ot the hook 
hut the latest edition is not by Mr. Mayne. 
The only criticism that can legitimately 
he directed against this passage is that 
there is a suggestion in it that there is no 
power of alienation unless that power i-» 
expressly conferred. This would not he 
correct i nor do 1 think that Mr. Mayne 
has so stated the proposition. Hut the 
passage is valuable a-s indicating that an 
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estate of inheritance granted by a hus¬ 
band to hi3 wife doe3 not carry with it 
the right of alienation. 

In Bhujanga Bau v. liamayamrna (45) 
the Madras High Court held that “ where 
property is given to a Hindu lady by 
her husband, and the gift is expressed only 
in such terms as create a heritable estate, 
it must be taken that it was the intention 
of the donor that she should acquire such 
an interest as the personal law of the 
parties recognises to be created by the 
transaction. ’ The gift in ^ that case was 
),v a Hindu to bis wife putra poutra 
paryantan , which expression his the 
same significance as that conveyed by the 
expression ‘ ba farzandan naslan bad 
JslZ: Thu decision was followed 
in Nnnnu Meah v. Krishnasirami (46), hut 
was disapproved of in Mutkuvenlcatanara- 
i/anu n Chetti v. Atkipanduranga Naidn 
( 17 ). In the latter case, however, the 
question did not fall to he considered, as 
a power of alienation was expressly 
conferred on the wife. H was also dis¬ 
approved of in lianoarha ndi a Lao v. 
[iamackandra Jiao (48) where Sheshagiri 
Ayyar, J., considered that it was inconsis¬ 
tent with the conclusions of the Judicial 
Committee in Sara j mam v. Halt Nath 
Ojh-i (-HO. In delivering his judgment 
that learned Judge referred to the terms 
of S. 8 of the Transfer of Property Act 
and held that, unless a different intention 
is expressed or necessarily implied, a 
uransfer of property by a liusban 1 to hi- 
wife passes forthwith to the wife all the 
interest which the husband is capable ot 
passing in the property or in the legal 
incidents thereof ; and the learned Judge 
said : “ This is what was laid down in 

S u.rajviam v. Baht Nath Ojha (49). 

Now if that is what was laid down in 
Sarajmanis case (49), then it is obvious 
that Bhujanga Ban v. liamauamma U >> 
can no longer be followed. The decision 
of the High Court in I iamackandra Hao 
v. Bo mack mdra Boo (43) was, however, 
reversed by the Judicial Committee on 
another point [see T. B. Jiamacka naru 

J>ao v. 4. N. S. Jiamackandrn liao (44JJ 
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but their Lordships thought it their duty 
to state in clear terms what was actually 
decided by them in Suraj marts case (49), 
as there was some misapprehension as to 
the effect of that decision, “in the case 
referred to,” said their Lordships, * when 
originally heard before the High Court 
[Surajmani v. Rabi Nath (50)], it had 
been stated that under the Hindu law m 
tin c-ass of a gift of immoveable property 
to a Hindu wWow, she had no power to 
alienate unless such power was expressly 
conferred. The decision of this Board 
did no more than establish that that pro¬ 
position was not accurate, and that it was 
possible by the use of words of sufficient 
amplitude to convey in the terms of the 
gift itself the fullest rights of ownership, 
including, of course, the power to alienate, 
which the High Court had thought re¬ 
quired to be added by express declaration. 
In that case, it is true that there is some 
comparison drawn between the ^ift 
to a widow and a gift to person 
not under disability hut that was not the 
foundation of the decision which depends 
entirely upon the wide meaning attribute 
to the words in which the gilt to.the 
widow was clothed. More recent decisions 
of this Board in Sasiman Choicdhurain v. 
Shib Narayan Chowdhnry (;>J) and 
Bhaidas Shiva das v. Bai Gulak («.-) 
nothing hut repeat :his same proposition 
in other words.” 1 think that it is per!eon} 
clear that their Lordships did not decide 
in Surajmani s case (49) that, to quote the 
words of Sheshagiri Ayvar, L, unless 
there is an expressed or implied qualifica¬ 
tion to the confer *ry, the donor must he 
deemed to have conveyed all that he wu* 
possessed of in the property granted. 

The decisions of the Indian Courts o n 
this point affird an interesting study 
Mo ulvie Moii(lined Shumsool Hooda \. 
Shewukram alias Roy Doorga Per shad 
(42) was decided by the Judicial Commit¬ 
tee in 1874. The rule of construction 
formulated in that, decision gradually came 
to be treated as a rule of law. and a 
tendency appeared in the decisions to 

(50) [1903] 25 All. 351-=(i903) A. W. N. 6>. 

151) 1922 P. 0. 03 — 1 Pat. 305=49 I A. 2o - 

26 C.W.N. 425=3 I*. L. T. 133=10 M.L. W. 
434=42 M. L. J. 492=24 Horn. L. R. 57G-- 
35 C. L. J. 427=20 *A. L. «1. 30*2 =(19*22) 
M. W. N. 864 -30 M. L. !'. 242 IP. C.l 

<521 1922 P. C. 193=40 Bom. 153 — 49 1. A. 1 

=24 Bom. Ij. R. 551=20 A. L. •'• -39 35 

C. L. 2 . 314=20 C. W. N. 129 -15 M. L.W. 
442—42 M Tj. J. 3^5=30 M L T. 149. 
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treat gifts by Hindu husbands to their 
wives as conveying only a limited estate 
unless a power o', alienation was conferred 
by express declaration. This tendency 
found its fullest expression in Surajmani s. 
case (49) which was decided by the 
Allahabad High Court in 1903. An 
appeal was taken to the Judicial Com¬ 
mittee which decided in 190/ that the 
expression mah 1c wa hhud ikhtiyar 
imported full proprietary rights and that, 
in order to cut down tne full proprietary 
rights that the words imported, something 
must be found in the context to qualify it. 
Now this was all that was decided by the 
J udicial Committee in Surajmani s case 
(19) ; but it was thought that the decision 
came to this, that a gift by a Hindu 
husband to his wife should be construed 
as conveying an absolute estate, unless 
there was something in the contest to 
quality it. But, as the Judicial Commit¬ 
tee has now plainly intimated to the 
Indian Courts, it decided nothing of the 
kind. Their Lordships found an expres¬ 
sion in the'grant, malik V'a khud ikhtiyai , 
which they construed as importing full 
proprietary rights. The decision therefore 
rested on the view that the grantor had 
used words ol sufficient amplitude to 
convey in the terms of the gift itscll the 
fullest rights of ownership, lb is obvious 
that there is no conilict between the deci¬ 
sion in S u raj via n i s case (49) and the deci¬ 
sion in 1 ihujanaa Ban v. Jiamayammu.^ 
( 15 ). In my opinion, the latter case was 

correctly decided, and there is no reason 

why wc should not follow it. 

1 should like to say a word about S. 8 
of the Transfer of Property Act on which 
Sheshagiri Ayyar, J., strongly relied in 
Ramachandra Rao v. Ramichandra Rao 
(4S). That section provides that unless a 
different intention is expressly or necessa¬ 
rily implied, a transfer of property passes 
forthwith to the transferee all the interest 
which the transferor is then capable of 
passing in the property, and in the legal 
incidents thereof. But S. 8, which is in 
the second chapter of the Act, must be 
read subject to the provision of S. 2 which 
provides that nothing in the second chap-1 
t er of the Act shall l>o deemed to affect, 
any rule of Hindu, Muhammadan or, 
Buddhist law. Now, it. is a rule of Hindu 
law as it is understood in Mithila , that a 
gift by a Hindu to his wife does not carry 1 
with it the right to alienate. In my 
opinion.. therefore, we cannot have: 
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recourse to S. S in construing the gift in 
this case. 

In the Tagore case Ganedva Mohan v. 
(J pend ra Mohan (53), Sir Barnes Peacock 
'-•aid as follows : “It is certainly true, as 
stated In the learned .lodge, that a gift 
to a man and his sons and grandsons, or 
to a man and his son and son's son, 
would, in the absence of anything show¬ 
ing a contrary intention, pass a general 
state ol inheritance according to Hindu 
Paw. I believe the words usually used 
in Bengal are pulra-poutradikrame and in 
the upper province nashni had nasi cm , 
the literal meaning of the former being 
sons and grandsons, etc., in due succes¬ 
sion’, and of the. latter, ‘in regular descent 
or succession.’ If I may say so with the 
utmost respect, this is a very accurate 
statement of what those expressions im¬ 
port. The opinion of Sir Barnes Peacock 
was accepted by the Judicial Committee 
as the basis of their decision in Raminl 
Mookerjce v. Secretary of Stale (54). A 
Hindu died leaving a widow, a daughters 
daughter and a brother. By bis "Will, 
he loft his properties to his daughter s 
daughter in these teims : 

“ll no daughter or daughter’s son of 
mine should he living at the time ( t the 
death of my wife, then my grand-daugh¬ 
ter (daughter’s daughter) shall become the 
proprietress of my property and shall 
remain in undisputed possession thereof 

vutra pou tradik rame." 

The question raised in the appeal turn¬ 
ed upon the construction of the terms ot 
the gift to the daughter’s daughter. Their 
Lordships quoted with approval the pas¬ 
sage from the judgment of Sir Barnes 
Peacock in the Tagore case (53). and pro¬ 
ceeded to say as follows : 'The cor¬ 
rectness of these observations was not 
questioned in the judgment, on appeal. 
It was not denied at the Bar that these 
words, though undoubtedly importing .the 
male sex in their primary signification, 
would in the case of a gift to a male, he 
read as words of g< rural ii l <r tame pi d 
would include female as well as male 
heirs, where, by the law, his estate would 
desce nd to females.” Stopping here tor 
a moment, it is to he noted thar toe force 
of these words may’ be profoundly affected 
by the law by which the grantee may he 
governed, and that this is wo at their 


< :>8) [1870] 4 13. L. R, O. C. 103. 
y:A) [1881] 7 Cal. 304=8 LA. 46- 10 C. 
34 0=4 Svr. $25 (P. C.) 



Lordships expressly decided. This is 
exactly what was decided by the Madras 
High Court in Bhujanga Ran v. Rama- 
gamma (45). Their Lordships continued 
as follows : “Their Lordships feel no 
greater difficulty in applying them to the 
female heirs of a female, where, by law, 
the estate would descend to such heirs, 
and see no sufficient reason for narrowing 
the construction of words which have 
been often recognised in J»dia as apt for 
conferring an estate of inheritance.” If 
there was nothing else in the judgment 
of their Lordships, it could not be con¬ 
tended that there is anything in the 
decision to encourage the argument 
that these words are regardei as apt 
for conferring an absolute estate. Mr. 
Hasan Imam, however, strongly relies 
upon the next passage in the judgment 
which is as follows They are of opinion 
that clause 7, if it stood alone, would 
confer an absolute estate on Haridasi 
(the grand daughter) upon the death of 
the widow.” 

Now, in my opinion, the decision of 
the Judicial Committee cannot he regard¬ 
ed as an authority for the proposition 
that the words, putra-pontradikrnme or 
naslan had n-azlan, import, of their own 
force, an absolute estate. Their Lord- 
ships have already said that the force of 
these words may he qualified by the per¬ 
sonal iaw of the grantee. Now, what is 
the actual decision ? The exa3t signifi¬ 
cation of these words has already been 
considered : and their Lordships have said 
very definitely that these words are re¬ 
cognised “as apt lor conferring an estate 
of inheritance But then, in the passage 
which followed, their Lordships said that 
the terms of the gift conferred an absolute 
estate on Haridasi. And so they did, 
unless there was something in the per¬ 
sonal law by which Haridasi was govern¬ 
ed (which there was not) which prevented 
her from alienating t he property which 
she got from her grandfather. As I have 
said before, an estate of inheritance is. 
prim a facie, an absolute estate ; and 
Haridasi took an absolute estate, urless 
she suffered from a personal incapacity 
or was subject to a personal law which 
imposed a restriction or. her right, to 
alienate the property. Obviously there 
was no personal incapacity which affected 
her in any way : and the personal law 
by which she was governed imposed no 
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restriction on her right to alienate. [See 
Dyabhaga, 4-1-23, Setlur, Part 2, page 

•32]. 

The case of Lalit Mohtn Singh Hoy v. 

.. Chukk'ilal Roy (55) does noli carry us any 
further. A Hindu testitor who had no 
children devised his estate to his nephew 
in these terms. 

“If no children are born to me, then 
the eldest son born of the womb of my 
third sister Srimati Kshiroda, my nephew 
:Sriman Lalit Mohan Roy ... becoming on 
my death my sthalbhishikta and be¬ 
coming owner ( malik) of all my estate 
.and properties, etc , shall, remaining my 
sthalbkishikta, obtaining the management 
of the Is war Sheba . . . keeping the estate 
intact, enjoy with son, grandson and so 
on in succession, the proceeds of my 
-estate.” The quesitcn raised in the ap¬ 
peal was whether Lalit Mohan took an 
absolute heritable and alienable estate, 
or whether there was an attempt by the 
testator to tie up the estate tor evei, in 
which case the gift would fail, subject to 
a life estate in favour of Lalit Mohan. 
Their Lordships said as follows : “The 
words become owner {malik) of all my 
estate and properties’ would, unless the 
• context indicated a different moaning, be 
sufficient for that purpose even without 
the words enjoy with son, grandson and 
so on in succession’ which latter words 
are frequently used in Hindu Wills and 
have acquired the force of technical 
words conveying a heritable and alienable 
estate.” Their Lordships further said : 

4 Their Lordships do not tied any express 
prohibition in this Will against alienation 
of the estate, the beneficial enjoyment 
of which is given to the devisees, as there 
is of the estates appropriatei to religious 
and charitable purposes. If there were 
such a clause added to a gift of a heritable 
estate, it would be repugnant and vcid. 

I have no doubt whatever that their 
Lordships were dealing with the parti¬ 
cular case before them, and not laying 
down a rule applicable to all cases. As 
I have said before, a heritable estate is 
■pnma facie alienable, and a clause pro¬ 
hibiting alienation added to a gift of a 
heritable estate would be prima facie 
void. In the case before their Lordships, 
■the grantee took a heritable estate and 
therefore an alienable estate, because he 
was not affected by any personal incapa- 
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city nor subject to a personal law which 
imposed a restriction on his power of 
alienation. But supposing a gift wag 
made to a person .naslan bad naslan on 
condition of rendering services of a public 
nature ? If the wide interpretation 
sought to be placed on the decision of the 
Judicial Committee were to be accepted 
as correct, then obviously the grantee 
would have the right to alienate the 
lands. But exactly the opposite was held 
by the Judicial Committee in Nilvioni 
Singh Deo v. Bakranath Singh (56). 
Although the point is not made clear in 
the decision of their Lordship?, there is 
no doubt that the grant was naslan bad 
naslau ’. I may usefully refer to the 
argument of Counsel on this point. The 
argument was put as follows : “ Again 

it was to he noticed that it did not follow 
that, because the Government might 
disallow the succession of an unfit person, 
the jagir could not be hereditary. It was 
hereditary, and because it was hereditary, 
it w r as alienable. Grants held naslan 
bad naslan ’, ' buntan pad buntan ’, as 
the jagir was, were transferable by gifts, 
sale, or otherwise, bv the terms of Regu¬ 
lations 37 of 1793 and 1 2 of 1805. ” Their 
Lordships found that the jagir was 
hereditary, but came to the conclusion 
that it was inalienable. I take the basis 
of the decision to be that where the 
personal enjoyment of the property is 
essential to the performance of certain 
public duties, no alienation of such pro¬ 
perty can bo made, although the grant 
may be heriditary. This is one instance 
where the words ‘ naslan bad naslan ’ did 
not convey an alienable estate, though 
they did couvey an heritable estate. 
Other instances may be cited ; for 
instance in Raj Ramgarh, there is a well- 
understood custom that jagirs are resum- 
able on failure of heirs in the male line, 
though the grant may be to a person and 
his putra-poutradic L see Ram Narayan 
Singh v. Ham Saran Lai (57)] . The 
Calcutta High Court, relying upon the deci¬ 
sion of bhe Judicial Committee in Hamlal 
Mookherjee v. Secretary of State (54) and 
in Lalit Mohan Singh Hoy v. Chukkun 
Lai Hoy (55) had come to the conclusion 
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that those words imported an estate of 
inheritance. The decision of the High 
Court was, however, reversed by the 
Judicial Committee. So also the force of 
the words, * putra-poutradic ’ may give 
way to a family custom. This was held by 
the Judicial Committee in Elradeshivar 
Sinyli v. Jmicshwari Bahuasin (5s). The 
.grant in that case was to a lady and in 
these terms : \ ou and your sons and 

grandsons, etc., ( putra-poutradic), shall 
cultivate or get cultivated the mauza 
aforesaid, and enjoy the usufruct thereof 
yourself. 

Their Lordships held that thefe words 
as used in the sanad must he regarded as 
words of limitation, consistent with the 
custom, and not as words of general 
inheritance. 

I have laboured this point at unneces¬ 
sary length because it was contended at 
the Bar that the decision of their Lord- 
ships in the two cases to which I have 
referred concludes the matter, and that 
the words, ‘ nasi an had naslan ’ or words 
having the same signification, wherever 
used, must he regarded as conferring an 
estate of inheritance with power cf alien¬ 
ation. In those cases, these words 
undoubtedly did confer estates of inherit 


ance with power of alienation : hut I am 
unable to read those decisions as estab¬ 
lishing a fixed and unalterable rule appli¬ 
cable in every case, although the grantee 
may be prevented by personal incapacity 
from exercising the right of alieration, 
and although the personal law governing 
the grantee may impose a restriction. 
In Kkradeswar Sindh v. Janeshwari 
Bahuasin (58), their Lordships held that 
these words must be read as consistent 
with the custom and not as words of 
general inheritance. I am of opinion that, 
in this else, those words must he road as 
consistent with the personal law by which 
the hahuasin was governed. That law 
imposed a restriction on her right to 
alienate the lands : and reading the 
words, * ha farzandan, naslan bad naslan 
J as consistent with the Mithila Law, 
II must hold that these words, although 
they conveyed to her an estate of inherit¬ 
ance, did not confer on her the right to 
alienate the property._ 

(58) [1915] 42 Cal. 582= 41 I. A. 275^18 
C. W. N. 1249=27 M. L. J. 375=10 
M. L. T. 382=1 L. W. 863=(1914) 
M. \V. N. 807=12 A. L. J. 1217=25 I. C. 
417=21 C. L. J. 9=17 Bom. L. R. 18. 
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It was lastly contended that it ought 
to be held, on a construction of the cove¬ 
nant for title, that an alieoable interest 
was conveyed to the bahuasin. The cove¬ 
nant is in these terms : 

I, the declarant, or my heirs aod 
representatives (quam mo qua i man) shall 
have no right or concern in demanding. 
the subject of the heba or the consider¬ 
ation money from the aforesaid Mussam- 
mat or her heirs and representatives. 
Should I, the executant, my heirs and 
representatives, make any claim or pub 
forward any demand in respect of bhe gift 
properties or the consideration thereof, 
the same will be deemed null and void. ” 

It was contecided that by the use of the 
words “ heirs and representatives, ” the 
grantor clearly intimated that he had 
conferred the fullest proprietary rights on 
the grantee including the right t^ alienate 
the property. In my opinion the argument 
is without substance. I have expressed 
my opinion that in the actual dispositive 
words used by the grantor there is noth¬ 
ing to innicate that an alienable interest 
was conveyed to the grantee. That being 
so, can a covenant of this nature be con¬ 
strued as in my way enlarging the grant ? 
In my opinion the covenant secured the 
grantee in the possession of that which 
was previously granted, and gave an addi¬ 
tional remedy, namely, an act’on for 
damages, if the grantee was deprived of 
that which was previously professed to 
he granted, but did not enlarge that which 
was previously granted [see Leech v. 
Schireder (59) and Davis v. Tovn Proper¬ 
ties Divestment Corporation, Limited 
(60). In Nottidye v. Deri ay (61) Cozens- 
Hardy, M. R., said as follows : “ Cove¬ 

nants for title are really ancillary to the 
assurance of the property, and ought not, 
in the absence of clear words, to be 
extended so as to confer a larger estate 
than is expressly assured.” Thi3 is a 
sufficient answer to the argument : hut 
I think the argument must fail on broader 
grounds. The estate which wai expressly 
granted to the bahuasin was an estate of 
inheritance, that is to say, an estate of 
unlimited duration. Now whether a power 
of alienation is incident to such an estate 

(59) riS741 9 Ch. 463=43 L. J., Ch. 487 =30 

L. T. 586=22 W. K. 633. 

(60) [1903] L Ch. 797 = 72 L. J., Ch. 389 -S3 

L. T. 665=51 W. R. 417. 

(61) [1910] 1 Ch. 297=79 L. J., Ch. 439=102 

L. T. 145. 
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must depend, in my view, upon the 
personal law of the person who happens, 
for the time being, to-be the holder ol the 
estate. If the holder happened to be a 
person who is not subject to a Uw 
prohibiting him from alienating the land, 
clearly he could exercise the power of 
alienation ; and the covenant would 
operate so as to prevent the grantor, his 
heirs and representatives from ‘ demand¬ 
ing the subject of the heba from the 
alienee. This is how I construe the 

covenant in question. 

Mr. Ilasan Imam referred to Ram 
Narain Singh v. Peary Bhugat (62) 
in support of his argumen*. on this 
point. That was a case ot a gift 
of immovable property hv a husband to 
his wife. The grantor stated in distinct 
terms that he was conveying all his 
rights to his wife without exception 
that neither he nor bis heirs shall at 
time have any claim either to the 
peity or to the price or value of it. 
Calcutta High Court held that, looking 
at the fact that the husband divested 
himself of all his rights, and that he pro¬ 
hibited his descer danti from claiming the 
property 7 or its price, the gilt was a gift 
‘ out and out.’ 1 do not see how the 
decision throws any light on the subject. 
The decision proceeded on the terms ol 
the dispositive words used in the gift, and 
no other conclusion could be reached on 

the terms of the grant. 

1 have anxiously considered the terms 

of the hehanainah , and I am ol opinion 
that the grantor has not, to^ quote the 
words of Lord Buck master, made use 
of words of sufficient amplitude convey¬ 
ing in the terms of the gift itselt the full¬ 
est rights of ownership, including the 
power to alienate. It must he remem¬ 
bered that the language used by Hindus 
in instruments relating to grants of im¬ 
moveable property is very often merely 
descriptive of the course of legal succes¬ 
sion. A grant of immoveable property 
by a Hinc u hu&band to his wife is herit¬ 
able under the Mithila La v. The words 
used by Durga Dutb do to more than 
describe the course of succession under 
the law by which he was governed. Such 
a grant is inalienable except under cir¬ 
cumstances which are not present here. 
Durgi Dutt was presumably aware of the 
restriction pLced by law on the right of 
the wife to alienate immovable yjroperty 

W [1S83] 9 Cal. 830=13 cTl. R 109. 
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received by her as a gift from her husband. 
It i 9 not disputed that Durga Dutb could, 
by u.'6 of apt words, convey the fullest 
rights of proprietorship in the property to 
his wife. The question is, Has he done 
so ? I have come to the conclusion that r 
reading the whole hehanamali consistently 
with the law by which the parties were 
governed there is no indication in the 
terms of the gift that the fullest rights of 
proprietorship, including the right to 
alienate the property, were conferred on 
the bahuasin. That being so, the plain 
tiffs are entitled to succeed in the action. 

My learned brother and 1 wish to ac¬ 
knowledge the assistance we have received 
in this case from Counsel and \ akils on 
both sides. We in this Court are accus¬ 
tomed to get every Assistance from the 
leading Counsel engaged in the case ; and 
that assistance was ungrudgingly given. 
But we would especially like to express 
our appreciation of the industry and 
learning shown by Mr. Lachmi Kant * Jha. 
himself a Maithil Brahmin, in his wide 
survey of the Hindu Law texts. 

I would allow the appeal, set aside the 
judgment and the decree of the Court 
below, and g ; ve the plaintiffs a decree 
for possession with mesne profits which 
must now he assessed in the usual way. 
The plaintiffs are visa entitled to their 
costs both in this Ceurt and in the Court 
below. 

As my learned brother and 1 differ in 
opinion on two points, both being points 
of law, namely : 

First, whether the present suit is main¬ 
tainable by the plaintiffs, and whether 
it is barred by limitation ; and 

Secondly, whether, on the interpreta¬ 
tion of the heba bil-ewaz the fullest rights 
of ownership, including the power to alien¬ 
ate the property were conveyed by Babu 
Durgi Dutt Singh to his wife, this 
appeal must be heard, in accordance 
with S. 98 of the Code, on these points 
only, by one or more of the other Judges 
of this Court. The papers must he laid 
before the Chief Justice for the necessary 
orders. 

Foster, J. — The following pedigree 
and statements appended thereto which 
I gather from the plaint will explain 
some of the facts of this case: (vide Page 
660 Col. 1.) 

I. —No. 3 received from the Maharaja 
settlement of babuana properties in par - 
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ganrt Jabcli and purchased ( inter alia) 
16-annas taluk a Laheri. 

II. Nos. 4 and 5 partitioned Laheri, 
No. 5 getting as hi9 separated share a 
7-annas 8-gandas 3-kauris share. 

Ill—No. o made a gift of this Laheri 
share to No. 6 (1876). 

IV.—Nos. 5 and 6 executed a mortgage 
of the Laheri property in favour of No. 5’s 
creditor to satisfy No. 5's debts (1890). * 
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The. plaintiffs, the eldest of whom was 
born about the year 1860, belong to a 
junior branch of the Darbhanga raj 
family and are Mithila Brahmins. Their 
father Durga Dutt Singh, after partition 
of bahu.ana and other properties (which 
included taluka Laheri) in 1876 conveyed 
to his wife Mussammat Anuragin Kuer, 
whom I shall call the hahtiusin, his share 
in taluka Laheri by way of heha-bil-eiraz . 
Whether this transaction was beuami or 
genuine is an issue in this case. Plaintiffs 
say there was a complete change and 
transfer of ownership and possession ; de¬ 
fendants say it was merely nominal. In 
1890 Durga Dutt Singh, being in debt to 
the Maharaja to the extent of about 
Rs. 1,89,000, at the Maharaja’s ii stance, 
executed along with his wife a mortgage 
of the Laheri property aforementioned in 


favour of his creditor. The Maharaja 
had always been piying the land revenue 
of the b ibuana properties, and so a debt 
had accumulated. Whether this mort¬ 
gage could affect the present plaintiffs’ 
interest as heirs of the property is the 
main question in this case. That the 
plaintiffs claim as heirs of their mother 
is stated in the plaint. Id 1897 this 
mortgage was decreed, the Maharaja 
being plaintiff and Durga Dutt Singh and 
his wife defendants. In 1902 the whole 
interest in the Laheri property was sold 
in execution of the mortgage decree and 
purchased.by the Maharaja who is now 
defendant. In February 1904 the 
bahuasiu died, at a time when an 
application to set aside the sale made by 
her and her husband was pending ; and 
her sons were at Durga Dutt’s instance 
substituted as her heirs who had inherited 
the Laheri property. Two months or so 
later this application was rejected and the 
sale confirmed on the 2nd June, 1904. In 
February 1906, the plaintiffs instituted 
Suit No. 19 of 1906, for a declaration of 
their title and confirmation of possession 
in Laheri, on the ground that the mort¬ 
gage bond was got by fraud without the 
knowledge of their mother the owner, 
and that the mortgage decree was 
fraudulent. Durga Dutt Singh was pro 
forma defendant in this case ; he died in 
Jul\, 1907. In June, 1907 the plaintiffs- 
withdrew the suit with permission to 
bring a frsh suit. On the 24th July 1918, 
the plaintiffs instituted the present suit. 
The cause of aciion in the previous plaint 
had been stated as having arisen in Feb¬ 
ruary 1906 when the frauds therein stated 
had been discovered. The cause of action 
in the present plaint is dated 16th Decem¬ 
ber 1906, the delivery of possession to 
the Maharaja as auction-purchaser. The 
declarations sought in the plaint are that 
the property belonged to the plaintiffs’ 
mother, and that Durga Dutt Singh had 
no right to execute the mortgage bond ; 
so the rights of the bahutsiu and the 
plaintiffs were not affected by the mort¬ 
gage suit, the de3ree, the sale and the 
delivery of possession. The plaintiffs 
pray for recovery of possession and mesne 
profits. It is important to note that 
there is no prayer for setting aside the 
mortgage decree —seemingly because of 
limitation—and the word “fraud” does 
not occur in the statement of reliefs 
sought. It is also important to note that 
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the plaintiffs sue not as reversionary heirs 
of their father, bat as heirs ot their 

mother, the position which in tact they 

had occupied in ths exeeubioi proceedings. 

The present suit having been dismissed 
the plaintiffs are appealing and there is a 

cross-objection: all the important issues 
are thus re-opened. 

It is obvious that the mortgage decree 
obtained against Durga Dutt Singh and 
his wife must stand in this case as a 
fundamental fact. So long as the decree 
stindsit must bind the heirs. The decree 
and the execution directed the sale ot the 
whole interest—not of a life estate or any 
restricted interest in the Laheri property, 
and the decree has been accordingly en¬ 
forced in the sale. But the plaintiffs 
case, which does not deny these facts, is 
that the decree and the sale could pass 
only the bahuasin’s estate. It is urged 
that she had a heritable but not an aliena¬ 
ble estate, and she had no power to mort¬ 
gage the whole estate so as to disinherit 
her heirs. The contention purports to he 

based upon the Mithila Law. 

Before proceeding to consider the main 
issue, I wish for convenience sake to take 
up the issue raised by the Maharaja 
defendant whether the heba-bil-ewaz ot 
1876 was benami. I have had the advan¬ 
tage of reading my learned brother s 
judgment on this point and 1 need not 
repeat his arguments, with every one ot 
which I am in agreement. 1 find bhat 
the heba-bil-ewaz was not a benami trans¬ 
action and that the issue has been correct¬ 
ly decided by the learned District Judge. 

It yet remains to see what was the 
legal result of this heba-bil-ewaz of 1876. 
It appears to me that if Durga Dutt Singh 
wanted to grant an estate with restric¬ 
tions on alienation, he need merely havm 
executed a heba or a simple gift. By mak¬ 
ing a transfer in the form of a heba-bil- 
ewazy which ordinarily carries the in¬ 
cidents of a sale, he must he taken to 
have intended the usual legal consequen¬ 
ces of such a common form of transfer. 

I admit that in this argument I am 
paying more attention to form than sub¬ 
stance ; but so, 1 think, did Bahu Durga 
Dutt, whose intentions I am attempting 
to discover. He a Mithila Brahmin of 
wealth, having some knowledge himself 
and no d wbb numerous advisers within 
reach, must haveknown the difference bet¬ 
ween a heba and a heba-bil-ewaz. W by 
did he choose the latter expression instead 


of 'heba’ or the corresponding term in 

Hindi Daupatra especially if he intended 
that his wife should take property as a 
Mithila Hindu wife. Are we justified in 
thinking that so much of the document 
was a pure mistake ? After a careful 
examination of all the expressions of the 
document, I can find none which clearly 
indicate a limited estate. It is noticeable 

that the document mentions that the 
property 7 transferred is to pass into ohe 
possession of the Mussammat and the 
produce thereof is to he enjoyed generation 
after generation : 


“And I, the executant, and my heirs 
and representatives neither have noi shall 
have any demand or dispute with respect 
to the gift properties or consideration 
thereof as against the sa d Mussammat her 
heirs and representatives. 

The adjectival word ‘'gift” is in the 
original ' mahuba,’ a term which is used 
to describe properties transferred by either 
Aheba or (a i in this case) a heba-bil-ewaz. 
Now, the noticeaole points are firstly that 
no mention is made of any specified heir 
such as a daughter or son, though sue i 
existed : the expressions of the document 
in this respect are such as might be used 
in a transfer to an utter strangei . 
secondly, as the learned Judgere remarks: 

“The use of the words ‘ warisan wa 
qaem moqamia n in respect of both the 
donor and the donee shows that the donor 
contemplated that the donee may have 
qaem vioqamian\ i. e., representatives 

other than her heirs”; 

In the third place the passage quoued 
recalls the case of Ram Narain v. Pear ay 
D ha gat (62), and certainly supports the 
contention that this was an absolute 
transfer. No doubt the facts are not set 
out in this reported case, and at first 
sight the only question appears to have 
been whether the wife., the donee, took an 
estate of inheritance or for her life-time. 
But the issue must have been also as to 
whether the gift conveyed an absolute 
estate (“a gift out and out”). For that 
is the conclusion arrived at, and the two 
Calcutta cases quoted dealt with what 
purported to he absolute alienations by a 
wife (devisee in one case, donee in the 
other). The issues governing those cases 
were whether she, the wife or widow, took 
an absolute and therefore freely alienable 
estate. The cases are Kunj Behari Dhur 
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\. Prem Chand Dutt (63) and Srimati 
P ibitr t Disi v D i m >id ir Jim (64). 

As I read the Privy Council decisions 
they lay down uniformly the rule that 
the Courts should examine the documents 
of transfer with an eye to the ordinary 
•Hindu s inclinations ; he does not usually 
intend to make a wife absolute owner by 
.a deed of transfer. In the earlier inter¬ 
pretations of this rule of the Privy 
Council the CourtB went almost so far a* 
to import a strong presumption that the 
.grantee was to reoaiv9 a limited estate, 
ind it was held that something express is 
necessary to exclude what is tacitly im¬ 
plied. h.rpress/on fncit cessarc ticit/im. 
But 1 conceive that the rule adopted 
in modern ’.imes is that if by a con¬ 
struction ot the document the grant of an 

absolute estate cm reason ablv be 

•• 

extracted, there is no need to insist on an 
express and distinct grant of an absolute 
estate fc.r press io corum quae /nsunt nihil 
\operatur. Express words are not essential; 

• the fact that the donor is a Mitkila wife 
is not fundamental; it is to be seen whe¬ 
ther the words are of sufficient amplitude 
to convey an absolute estate [Ramckan- 
dra v. Ramchu.ndru (44) ’. 


meswar Singh (Poster. J.) 1925 

to the wife, un’ess riisbinofcly stated to be 
alienable, even though accompanied by 
express words of inheritance, cannot be 
alienated even with the consent of the 
husband As he forcibly put it in his 
argument, so far as such property is con¬ 
cerned, the husband is as a dead man.” 
The proposition is of course surprising, 
and it is unfortunate that it wa 3 not put 
forward in the plaint ; for in a case like 
this evidence of local usage in Mitkila 
tracts would have besn of great value. 
My learned brother’s discussion of the 
texts has entirely unsettled my original 
impression that the Mitkila law had no 
divergence from the law of the other 
schools in regard to the alienation by a 
wife with her husband's consent of im- 
moveablo property granted to her by him 
in his lite-time. At the same time I am still 
impressed with some difficulties which 
do not amount to substantial doubts. 
As I have said, we have no evidence 
of local usage, a matter which is im¬ 
portant when there is no authoritative 
text expressly and positively supporting 
the alleged Mitkila rule. The rule is 
gathered by inference and is nowhere 
explicitly stated. 


It appears from the pedigree and the 
statements given above <\noted from the 
plaint that maaza Eaheri was (in spite of 
the recital in the keb i-bilcnz) ancestral 
property held in co-parcenership by J)urga 
Dutt and his sens. The gift of 1*76 was 
made in the life-time of some of the sons, 
but in the circumstances it must, I think, 
be held that blie transfer, though effected 
by the father, was made by him as 
agent of the .joint family who ratifiel and 
affirmed the transaction. 

After a prolonged consideration of the 
document, I am disposed to think that 
this was the transfer of an absolute 
estate. 

The keba-bi Revaz was evidently, we 
see from its recital, rather an act of gra¬ 
titude than a sale for value. In spite of 
its form, it seems to me to he reasonable 
to regard this transfer of the Eaheri pro¬ 
perty as in substance a gift (d’ttnn) 
within the moaning of the Hindu texts— 
unless of course it bo an absolute grant. 

The learned Vakil for the appellants 
urges that on the Mithil / text whatever 
immoveable prooerty the husband grants 

(63) [187 H 5 Cal. 684 -o U.L.ii. 06 I. 

(64) [1873] 7 B.L.R. 697 — 21 W. R. 397 (Note) 


The ruling of the Madras Court, Bku- 
janf/a Ran v. R imauuama (45), has been 
declared to lie inconsistent with later 
Privy Council decisions and to be no 
longer law by the Editor of the 9th 
edition of Mr. May no’s Hindu Raw 
(paragraph 697); hut this statement is a 
marked departure from the 8th edition. 
The case refers to alienations by the 
widow, not by a wife with her bus- 
hand’s consent. The form of alternative 
proposition in the Mitakskara school 
would. I conceive, be different from the 
form of alternative proposition in the 
Mitkila school though both might ho ex¬ 
pressed loosely as “if not an absolute 
estate, inalienable." But it would have to 
he understood that in the Mitikskara 
law the word “inalienable” in such a 
context would mean ‘ inalienable without 
the husband's consent” and in Mitkila, 
law ‘ inalienable without legal necessity.” 
That is how I understand the Smriti 
Ck nidril t (Chapter IX, S. 1, verses 13 
and 14, and S. 2. verse 4, ct ptssim) 
in regard to the Mit >I:sk mi law as ap¬ 
plied in Madras. But on the whole I 
arrive at the conclusion that the rule 
that the wife must preserve the corpus 
of the property while her husband lives, 
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spending only the income subject to his 
ipermission, and after his death must 
preserve it for her heirs, is fairly do- 
dueible from the Mithila texts ; and I 
defer in this matter to my learned bro¬ 
ther’s arguments. 

Reverting to the question whether tde 
sift was absolute, as I understand Bha- 
janga Raws case (45) it laid down that 
gifts by a husband to his wife of im¬ 
movable property, even though accom¬ 
panied by express words of inheritance, 
are not alienable by her unless distinct¬ 
ly stated to be so, though they descend 
to the wife’s heirs. I think this is 
put forward as a rule of MUakshara law 
and I take the meaning to be that such 
a gift oven though it creates an estate 
of inheritance does not free the wife in 
respect of alienation from her husband s 
tutelage, or after his death from the 
limitations of a widow’s estate, unless 
the matter is made distinctly clear. 1 
am not convinced that such a demand 
for a distinct statement in the docu¬ 
ment could be applied in Mdhila law, 
where the husband’s tutelage can never 
exist in such circumstances and the 
grantor would (on one of the alterna¬ 
tive constructions) be rendering his pro¬ 
perty absolutely inalienable. In Xitwila 
law the alternative is ordinarily between 
absolute alienability, and absolute ina¬ 
lienability where there are no special 
limitations reserving control by some one. 
So I am not disposed to import the 
rule of Bhwjanqt. Rut’s case (4o), as I 
construe it, into the present case. A 
husband, Icarta and father under Mithih t 
law would be taking a very serious 
step in making such a gift to his wife 
as is suggested on the plaintiff s sm© . 1 © 
would be surrendering his authority and 
control, and tying up the property for 
an indefinite period. In ray opinion the 
hibn-hil-ewaz of 187G was an ao 3 olute 
transfer, and 1 find that the intention 
deduoible from its expressions was an 
absolute transfer. The finding is per¬ 
tinent at this point because it shows 
why 1 think that the special rules of 
Mithilu law as to absolute inaliena¬ 
bility remain outside the facts of the 
present case. 

1 come now to the questions that have 
arisen in connection with the execution ot 
the mortgage bond. In the first suit 
it was the plaiotiffV case that the mort¬ 
gage was fraudulently executed and that 


the bahmsin never gave her consent at 
all. The discovery of this fraud was 
stated to have occurred in February lJOb 
(though the documentary and oral evi¬ 
dence show that three of the plaintiffs 
had a close connection with the aocu- 
ment evidencing the transaction). lbe 
only evidence to suggest undue influence 
—which is all that is now asserted-- 
is the statement that Babu Durga Butt 
Singh, when he was being pressed by 
the Maharaja, sent a message to the 
bahuasin through her own relative Ka- 
shunandan Jba (a very important tact 
in itself) that she ought to meet the 
decrees against her husband. On this 
point as to undue influence I entirely 
agree with the learned District Judge 
who finds that there was no undue in¬ 
fluence and that the lady had her un¬ 
cle’s independent advice. The matter is 
not in fact within the legal scope ot 
the present case. 

The position of the plaintiffs is anoma¬ 
lous. From the facts set out in para¬ 
graphs 1 to 3 of the plaint (the details 
of which I have quoted at the commence¬ 
ment of this judgment), I gather that 
tilwki Laheri was ancestral property. 
In paragraph 17 of the plaint), toe relict 

(<?) is stated : 

That should the Court for any reason 
hold that the said doed of gift was only 
a colourable transaction, the Gnirt may 
bo pleased to hold that the said mortgage- 
bond, the decree passed thereon in the 
absence of the plaintiffs Nos. 1 to d and 
the proceeding in execution theieof, 
affected, if at all. only the right, title 
and interest of the said Babu Durga Dutt 
Singh an 1 not that of the said plaintiffs ; 
and the slid plasotiffs are entitled to 
recover possession of their legitimate 
share in the disputed props ty and with 
this declaration the Court may be ploasod 
to pass in favour of the said plaintiffs 
a decree for possession of their legitimate 
share ancl for mesne profits with regard 
to that share from the date of this suit 
until the date of recovery of possession.” 

Now the property being co-parcenary 
and having been, on the faots which are 
assumed in this relief and asset ted m 
the plaint, mortgaged by the father for 
his previous debts which were neither 
immoral nor illegal, and the whole 
property having been sold in enforcement 
of the mortgage decree, it is difficult to 
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see what the plaintiffs expect to get 
under tiffs prayer ; but, as 1 have found 
that the property was sold in execution 
of a mortgage executed by their mother 
who was the absolute owner thereof, 
and as that mortgage was decreed against 
her and the whole property was sold 
in execution, this relief need not be 
considered. 


The next fact to note is that the 
mother was not a co-parcener or a 
manager cr anything but absolute owner, 
and the sons, the present plaintiffs, were 
not co-parceners or reversionary heirs, 
but direct heirs who would have suc¬ 
ceeded co the property, after the death of 
their mother, by simple inheritance : 
they derive title from their mother and 
are her heirs and legal representatives, 
they are therefore claiming under their 
mother. 7 tie mortgage decree still stands 
good, therefore the .-^ale thereunder. In 
the previous suit, which was on a 
different cause of action from that cf 
the present suit, as 1 have mentioned 
already, there was an express prayer for 
a declaration that the mortgage bond 
and the decree wore viti a ted by fraud 
and there was an express prayer for 
setting aside that decree. That suit wag 
withdrawn and has never again been 
instituted. The opportunity passed 
away, and was lost. The present suit 
is quite different. I do not ; se9 how the 
question of undue influence can lie raised 
in the present suit so as to have the 
effect of annulling the mortgage decree 
and the sale thereunder. As I have said 
before, the plaintiffs have no title in¬ 
dependent of their mother. 


I agree with the learned District Judge 
that the plaintiffs could not sue for 
possession until they had cleared the 
way for such a suit by securing the annul¬ 
ment of the mortgage decree and the 
sale thereunder. The point is raised in 
the written statement, paragraph 3, in 
the issues Nos. 2 and 4, and has iound 
a place in the arguments in this Court. 
The policy of restraining multiplicity of 
suits is not merely a matter for parties 
to invoke in their own interest, hut it is 
a matter of public concern, and therefore, 
I have no hesitation in giving it import¬ 
ance. The contention of the plaintiffs 
is that they can ignore the decree and 
sale, as they put it, we are not 
bound by them.” In my opinion, the 


property Laheri has passed away in the 
execution sale and it is now too late to 
set that sale aside, and so the suit is 
maintainable. No doubt there are case 3 
where a person’s interests are not 
affected by Court sales ; the commonest 
example is where the decree and sale were 
without jurisdiction, as when the pro¬ 
perty of a stranger to the suit is sold 
in execution, that property being outside 
the property ordered to be sold under the 
decree [Kndir Ilossi 'ni v. Ilossziu Saheb 
(65)]. Another instance is of course 
where the sale has not passed any pro¬ 
perty ; as in Motilnl v. Karaacldin (66). 
In that case there were two sales of the 
same property, and it was found that in 
the second sale there was no right, title- 
or interest of the judgment-debtor left 
to be sold, so the first purchaser was 
secure. I do not find that the present 
ca-e falls within this class, There is a- 
second class of cases in which the Cjurb 
sale is valid co the extent of the judg¬ 
ment debtor's life interes", hut the re¬ 
versioners can effect to avoid the sale 
and indicate their election by bringing 
a suit for for possession (nb’/o/e Go pal 
Mttkharjpi! v. Krishn i M-ih/shi L)cLi (67)]. 

But this latter rule must he subjected 
to weighty reservations. 1 venture to put 
forward in a lengthy sentence what I 
conceive to he an enunciation of the law 
go\erning this case : (Later I shall refer 
to this as my main proposition;. I am 
assuming, of course, that the case falls 
under Hindu Law. 

If the hahuanin , as mortgagor-defen¬ 
dant. represented the whole estate in 
the mortgage suit : if the trial of that 
suit has not been shown to have been 
unfair; and even if the lnhunsin was 
personally estopped from raising certain 
picas, for instance, the absolute inalien¬ 
ability of the Laheri property : still, if 
the evidence before us shows that the 
debt was in fact due, and if wo find 
nothing to show collusion or fraud in 
the obtaining from the Court of the decree 
in that suit, then the plaintiffs are 
hound by it. unless and until they get 
that decree set aside. 

(65) 18)7 1 -20 Mad. 118—7 M. L. J. 52 

<F. Bj. 

(GO) [1393] 25 Cal. 179=24 I. A. 170=1 C. W. 

N. 0 V.) —7 Sar. 222 (P. C.). 

(07) [1907j 34 Cal. 329=34 I. A. 87 =11 C. W. 

N. 421 =3 C, L. J. 354=3 Bom. L. R. 002 
— 2 AI. L. T. 138 = 17 M. L. J. 154=4 A. 

L. J. 329 (P. C.). 
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In order to he quite fair to the ulain- 
tiffs, I am assuming that they are in 
the favourable position—in view of the 
peculiar provisions of Mithila Law accep¬ 
ted in this judgment—of reversioners, 
and therefore not “ claiming under ” the 
bahunsin in the sense of S. 11 of the 
Code of Civil Procedure. 

I have premised in my main proposition 
that there must he nothing to show 
collusion or fraud. We have before us 
the following facts : (a) intelligent adult 
members of the family, tho father and 
three sons, either joined or took some 
part in the execution of the mortgage ; 
(6) the father took a noticeable part in 
the litigation and so did the son, after 
the sale in execution ; (c) the oral 

evidence before us consists in mere 
negations—attesting witnesses know 
nothing of tho contents of the mortgage 
bond, processes weie not served in the 
mortgage suit, and so forth —there is 
no positive evidence of fraud having the 
effect of misleading tho Court ; b/) the 
suit to annul the mortgage decree was 
withdrawn by the present plaintiffs and 
never revived. 

So, to come back to my main proposi¬ 
tion. What weight are we to give to 
the fact that the bihuasin was subject 
to a personal estoppel, when, so far as 
we can see in this suit, the mortgage 
debt was in fact due and there was no 
proved fraud or collusion in the mortgage 
suit? For the sake of brevity, I do not 
propose to go at length in the authori¬ 
ties. My findings of fact and law are 
thaj the bahuasin in the mortgage suit 
was the one person in the world capable 
of defencing the property ; that she was 
under a duty to protect it ; and that 
she did not, because so far as we know, 
she could not, ontest the suit; and 
that her personal estoppel did not detract, 
so far as we know, from the fairness of 
the trial of the suit. I agree with the 
learned Judge’s discussion of issue 14. 
He might have quoted Exhibit G 3. 
I find that the bahuasi n had due notice 
in the suit, fheso being my findings, 
I invite attention to Mayne’s Hindu Law 
(9th edition) S. 661, read with Ss. 611 
to 643, and Mulla’s Commentaiy on tho 
Code of Ci vil Procedure (7th edition), 
pages 60 and 61. But 1 quote as autho¬ 
rities specially pertinent Subbamal v. 
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Avudaiyammal (68) and Gur Nanak v. 
Jai Narain (69). 

1 also quote the case of Parekh Ranch or 
v. Bai Vakhat (70) as I think it is useful 
to indicate rny point of view. A widow, 
in spite of her duty to protect the estate,, 
suffered a collusive decree and sale and 
the nearest heir of the widow’s husband 
brought a suit for a declaration that the 
sale was inoperative as against him. 
His suit was out of time under Art. 12, 
but timely under Art. 96 of the Limita¬ 
tion Act. It was held that Art. 12 did 
not apply to the case and he was entitled 
to a decree. Now, in the present case, 
the plaintiffs do not allege that the mort¬ 
gage decree was collusive, and they are 
out of time under both Articles. In the 
previous plaint the fraud there alleged 
was state! to have been discovered in 
February 1906, and the present suit was 
instituted on the 24th July 1918. 

If the plaintiffs assert, as they do in 
tho plaint, that they are the heirs of the 
bahuasin, it is clear th it tho decree must 
bind them as her heirs and legal repre¬ 
sentatives. If they attempt bo assert 
that, having regard to 5he special condi¬ 
tions of the Mithila law, they are very 
much in the same position as reversioners, 
because it is the duty of the wife to pre¬ 
serve the property for the heirs, I would 
refer to my previous discussion of the 
legal position of reversioners. As to their 
claim to ignore the decree and the sale, 

I refer to the Privy Council decision in 
Malkarjnn v. Naraliari (71). In that 
case, notice of execution of a money 
decree was issued upon the nephew of the 
deceased judgment-debtor as his heir and 
legal representative, when in fact the 
judgment-debtor had left his properties 
by Will to his two daughters. Tho 
daughters had no notice. It so happened 
that a mortgagee of the property sold had 
purchased the property in this execution. 
The daughters sued the mortgagee for 
redemption and possession. It was held 
that the plaintiffs must clear the ground 
for redemption by a suit to set aside the 
sale. The omission to serve notice on 
the two legal representatives, though a 
serious irre gula rity, did nob operate to 

(68) [1907] 30 Mid. 3. 

(69) [1912] 34 All. 335—14 I. C. 814=9 A. L. J. 
375. 

(70) [18S7] 11 Bom. 119. 

(71) [1901 j 25 Horn. 337=27 I. A. 216=5 C. W. 

^ • 10=10M. L. J. 358=2 Bom. L, K. 927= 

7 Sar. -739 (P. C.) 


Hitendra Singh v. Rameswar Singh (Foster, J.) 



'666 Patna Hitendra Singh v. Rvmeswar Singh ((Foster, J.) 1925 


divest the execution Court of jurisdiction. 
In such circumstances the plaintiff could 
not ignore the s lie. The jurisdiction 
being there, tie Court was empowered to 
decide wrongly as well as rightly. The 
case was barrel under Art. 12 of the 
Limitation Act. There was a similar 
cas9 in R uikxvendra Am/ar v. Kiruppz 
(72), a suit to recover land, with no 
prayer to set aside a sale effected under a 
Rent Recovery Act. The suit failed, 
being barred by Art. 12. 


It is also to be remembered that the 
plaintiffs were present in Court as heirs 
an 1 representatives of their m )ther and 
prosecuted her application to set aside 
the sale early in 1901. In their presence 
that application was rejected and tho sale 
confirmed by the Subordinate Judge on 
the 2nd June 1901, and an appeal from 
that order was dismissed in the High 
Court in -January 1906. The order of the 
2nd dune 1901 was an order against 
the present plaintiffs, in the sen-»e of 
S. 3 32 of the old Code of Civil Procedure. 
So the plaintiffs were by that enactment 
debarred from bringing a suit to set aside 
the sale on grounds which would re-open 
the questions decided in the proceedings 
under S 311. It is clear that any suit 
to cancel the mortgage bond would he 
barred under Art. 91 or 12o ot the 
Limitation Act and any suit to have tne 
decree set aside on the ground of fraud 
would he barrel under Art. 9d. Article 
111 is inapplicable, for, at the death of 
the h illU'f-tin, the plaintiffs being equally 
bound with her to submit to the mortgage 
decree and sale were riot entitled t :> the 
property in the sense of the Article. 
How could they he when that sale was 
subsequently confirmed and certified? 
Article 112 cannot refer to mere posses¬ 
sory til lo (as it is called): there is a 
special provision for that in Art. 3. At 
the time of delivery of possession the 
plaintiffs were divested of all title, No 
other Articles of the Indian Limitation 
Act appear to me to ho apposite. 

In my opinion, with great respect to 
my learned brother, whose judgment 
1 have had the advantage of reading, this 
appeal should fail on the two grounds, 
that the mortgage of 1S90 was a valid 
transfer made by the plaintiffs mothei, 
and that the present suit, which could 
not lie a=i long as the mortgage decree 

(7-2) [189 i ] 20 Mad. 33=0 M. L. J. 278. 


and the sale thereander remain in force, 
is now barred and not maintainable. 

[On application by the appellants for 
judgment it favour of the appellants 
under clause 28 of the Letters Patent the 
following judgment was delivered :] 

Judgment.—Mr. K. B. Dutt, appearing 
on behalf of the appellants, draws our 
attention to the decision o: the Judicial 
Committee in B/i.zidas Skivadas v. Bcii 
Gulab (73) and contends that on the 
authority of that decision his clients are 
entitled to judgment in their favour. The 
first question is whether we have any 
jurisdiction to entertain the application 
which is now made before us. 

It is well established that there is no 
authority to alter or add to a judgment 
after it is dated and signed, save as pro¬ 
vided by S. 172 or on review. Our Code 
recognises the rule in O. 20, R. 3. But 
in tins case we ire not asked to alter or 
add to the judgment. The judgment pro¬ 
nounced by us remains. The only ques¬ 
tion is as to the procedure for giving 
effect to the judgment. We have differed 
in opinion on points of law ; and the 
question is whether there should he a 
reference to a third Judge under S. 98 of 
the Code or whether the appellants are 
entitled to judgment in their favour under 
clause 28 of the Letters Patent. The 
order which Mr. Butt is asking us to vary 
did not decide anything as of right bet¬ 
ween the parties : it merely referred the 
matter to the decision of a third Judge. 
We are now asked to vary that order 
because of what the Judicial Committee 
is said to have held in the case to 
which 1 have referred. It has been 
held in Ragland that, in in ittars of 
mere procedure, a Judge has power, 
in dealing with what has been directed 
by a previous interlocutory order, when 
new facts are brought before him, 
which show that following the precise 
directions of that previous order will 
cause what he considers inconvenience 
or other injury to the parties, to give 
directions that, notwithstanding the pre¬ 
vious interlocutory order, a different mode 
shall he adopted for carrying into effect 
the substance of the previous order. [See 

(7 P 1 10*2Lj 45 Bo n. 7IS- -48 I A. 181 -40 M. 
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Prestney v. Colchester Corporation, (74).] 
The question before us is of a somewhat 
.different natuio ; but wa are of opinion 
that the order which we ara asked to 
vary not having decided anything as of 
right between the parties but merely 
laying down the procedure by which the 
right should be decided, we have complete 
jurisdiction to vary the order if we are 
satisfied that the right between the 
parties cannut be ascertained in the mode 
indicated by us. 

Coming to the merits of the application, 
it seam 3 to us that the order passed by us 
is right. No doubt the Judicial Com¬ 
mittee held in the case cited that clause 
.36 of the Letters Patent of Bombay 

(corresponding with clause 28 of our 
Letters Patent) prescribes a special form 
of procedure by which, if the Judges hear¬ 
ing an appeal are equally divided, the 
opinion of the senior Judge prevails and 
that that clause is not controlled by S. 93 
of the Code of Civil Procedure which 
provides for a reference of the point in 
dispute to one or more other Judges, 
But it must he remembered that the 
Judicial Committee was dealing with a 
case which was heard on the Original Side 
of the Bombay High Court ; and this was 
prominently referred to in the arguments 
of Mr. DeGruyther who pointed out that 
the case was on the Original Side and the 
procedure in appeal was regulated by 
clauses 15 and 36 of the Letters Patent 
of Bombay. Now there is no doubt that 
the provisions in S. 98 of the Code create 
a totally distinct method of procedure in 
the event of difference between two 
Judges from that which is laid down oy 
clause 36 of the Letters Patent of 
’Bombay. Under clause 36 the judgment 
of the Judge who is the senior Judge 
would be the judgment which the pirties 
before tho Court would have a right to 
obtain ; under S. 98 the judgment to 
which they are entitled is the judgment of 
the majority o! all the Judges who have 
heard the appeal, including the Judges to 
whom the peints in d life re nee may be 
referred. 

In our opinion there is no conflict bet¬ 
ween the Code and the Letters Patent. 
The special procedure indicated in the 
,Lotters Patent applies to Letters Patent 
'appeals ; the procedure indicated in S. 98 
of the Code applies to appeal 0 from sub- 

174') [1883] 24 Gb. D. 376=52 L. J. Gh. 877 = 
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ordinate Courts. The matter was fully 
considered by the Bombay High Court in 
Bhuta Jayatsingh v. Lakachc Dhansing 
(75) and we concur so completely in the 
judgment of the Full Bench that we 
think it unnecessary to state our reasons 
in support of the order which we have 
already passed. In our opinion the ap¬ 
plication must be refused. 

[The appeal was laid before the Chief 
Justice, owing to the difference in opi- 
ion between the learned Judges : ] 

Dawson Miller, C. J.— This appeal 
has l)3en referred to me under S. 98 of 
the Civil Procedure Code for determina¬ 
tion upon two points of law upon which 
the learned judges before whom the 
appeal came originally have differed in 
opinion. 

The peints is formulated in the judg¬ 
ment of Das, J., are :—First, whether the 
present suit is maintainable by tho plain¬ 
tiff's, and whethor it is barred by limita¬ 
tion ; and secondly, whether, on ihe 
interpretation of the heba-bil-eiuaz , the 
fullest rights of ownership, including the 
power to alienate the property, wore con¬ 
veyed by Babu Durga Dutt Singh to his 
wife. 

Tho facts are fully recorded in the 
judgment of Das, J., and it is unnecessary 
to repeat them. 

The argument before me was mainly 
directed towards ihe second print and it 
will he convenient to deal with it first. 
It was conceded at the outset by Sir 
Biuode Mitter, who appeared on behalf of 
ihe appellants, that if the heba-bilewaz 
passed all rights of ownership to the 
grantee, the suit is not ma tainable. 
Again it is not disputed that the instru¬ 
ment of 1876 conveys an estate of inheri¬ 
tance which would, after the doabh of the 
grantee, devolve upon her own heirs and 
not upon those of her husband as in the 
case of property inherited by a Hindu 
widow from her husband. It is further 
conceded that if ibo grantee had bean a 
male or even a female under no personal 
disability, there is nothing in the Hindu 
law which would exclude the right of 
alienation incident to a grant of an estate 
of inheritance. 

It is contended, however, that in deter¬ 
mining the intentions of the grantor it 
must be taken that Durga Dutt Singh 

(75) [1919] 43 Born. 433 -50 I. (J. 715-21 Bom.' 

L. R. 157 (F. B.). 


66 S Patna Hitendra Singh v. Rameswar Singh (Dawson Miller, G.'J.) 1925 


was well aware that a Hindu wife govern¬ 
ed by the Mitbila law could not alienate 
immovable property, the gift of her hus¬ 
band, and that presumably his intention 
would be to transfer only such powers as 
the ordinary law T recognised, and even if 
he erroneously supposed that the grantee 
might alienate the property with his 
consent, this can make no difference in 
the present case if in fact, as now found, 
his consent did not validate the transac¬ 
tion. 

The proposition contended for is stated 
in the judgment of the Judicial Committee 
in Moulvi Mohamed Shamsool Ilooda v. 
Slieu'dkrnm (42) in the words : “In con¬ 
struing the Will of a Hindu, it is not 
im cro] or to take into consideration what 

are known to be the ordinary notions and 

* 

wishes of Hindus with respect to the 
devolution of property of Hindus. It 
ma\ lie assumed that a Hindu generally 
deires that an estate, especially an 
ancestral estate, shall be retained in his 
family : and it may ho assumed that a 
Hindu knows that, as a general rule, at all 
events, women do not take absolute estates 
of inheritance which they are enabled to 
alienate.” Bearing that in mind and 
having regard to all the expressions in 
the Will, which must he taken together, 
their Lordships held in that case that 
the testator’s intention wa? to grant to 
his deceased son’s wife a life interest 
only with remainder to her two daugh¬ 
ters w 7 ho were also mentioned in the 
Will as heirs and Maliks. This principle 
was again recognised by the Judicial 
Committee in Had ha Prasad iMuliek v. 
Iianer Maui Dassee (43). There is no 
doubt that the principle is one which 
must he given due weight. In both the 
cases cited, them were, however, indica¬ 
tions in the W ill itself that an interest 
for life only was intended to be given to 
the daughters with remainder over to 
other persons named. So clearly was 
this intention expressed in the later case 
that, notwithstanding the provisions of 
S. 82 of the Indian Succession Act of 
I 860 , which was applicable urder S. 2 
of the Hindu Wills Act of 1870 to the 
case in question, their Lordships were 
satisfied that only a restricted interest 
was intended to pass. 

A somewhat- similar principle is some¬ 
times expressed by saying that the law of 
the place where the contract is made is 
prima facie that which the parties in¬ 


tended, or ought to be presumed to have 
adopted, as the footing upon which they 
dealt, and that such lxw ought therefore 
to prevail in ths absence of circumstances 
indicating a different intention. [See 

Lloyd v. Guibert (37).] 

But, after all, the intention is primarily 
to he gathered from the words of the 
instrument itself, and the application of 
this and similar doctrines, although they 
must he given due weight, must not be 
allowed to overrule the clear indications 
of intention to he gathered from the 
words of the document. Perhaps it may 
not be out of place to repeat here what 
was said by Lord Justice Turner in deliver¬ 
ing the judgment of the Judical Com¬ 
mittee in Srccmuttn Soorjeemoney Dossee 
v. Demibiindoo Maliik (76) The case 
was one of the construction of a W ill. 

In determining that construction,” said 
the learned Lord Justice, ** what wo must 
look to, is the intention of the testator. 
The Hindoo law, no less than the English 
law, points to the intention as theolemenb 
hv which we are to he guided in deter¬ 
mining the effect of a testamentary dis¬ 
position ; nor, 30 far a3 we are aware, is 
there any difference between the one law 
and the other as tio the materials from 
which the intention is to he collected. 

Primarily, the words of the the Will are 

% 

to he conside’ ed. They convey the ex¬ 
pression of tho-tostator’s wishes ; but the 
meaning to ho attached to them may be; 
affected by surrounding circumstances, and, 
where this is the ease those circumstances! 
no doubt must he regarded. Amongst 
the circumstances thus to he regarded, is 
the law of the country under which the 
Will is made and its dispositions are to 
bo carried out. If that law has attached 
to particular words a particular meaning, 
or to a particular disposition a particular 
effect, it must ho assumed that tho tes¬ 
tator, in the dispositions which ho has 
made, had regard to that meaning or to 
that effect, unless the language of the 
Will or the surrounding circumstances 
displace that assumption.” 

In applying these principles to testa¬ 
mentary and other forms of gift, the 
Courtis in India appear to have inclined 
from time to time towards two extremes : 
one view being feh it a gift of an estate of 
inheritance to a Hindu wife did not pass 

^7t5) 11854-57] 6 M, I. A, 526=4 \\\ R. 114 = 
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the right of alienation except when con 
ferrei by expres* words; the other that 
such a gift always ga/e the right of alien¬ 
ation except when expressly excluded. 

I think it cnay be gathered from the 
decisions of the Judicial Committee that 
neither of these views quite correctly ex¬ 
presses the proper rule of construction in 
such cases. In Surajamcini v. Rabinatk 
(50), the High Court at Allahabad follow¬ 
ing earlier decisions of the same Court 
had held that under the Hindu law a 
testamentary gift of immovable property 
by a husband to his wife, although made 
in terms creating an heritable estate, did 
not confer upon her any power of alien¬ 
ation unless 9uck power wa9 given by 
express words in the instrument. The 
High Court considered tha’. in the absence 
of such express power it must be presumed 
that as regards her power of alienation 
the testator intended that she should be 
under the same restrictions as the Hindu 
Jaw imposes upon a widow in the case of 
property inherited from her husband. On 
appeal to His Majesty in Council, their 
Lordships overruled the decision and held 
that where full proprietray rights are clearly 
granted over the property this conferred 
the power of alienation unless there was 
something in the context or the surround¬ 
ing circumstances showing a different 
intention and the fact that the donee was 
a woman was not in fchkt case sufficient 
in itself to impute a different intention. 
(See Sur.ijamnni v. Rabinatk Ojka (49)J. 
mis important to remember that that case, 
although it applied to a Will made after 
the year 1870, did not come within the 
operation of S. 2 of the Hindu Wills Act 
of that year and S. 82 of the Indian 
Succession Act had therefore no applica¬ 
tion. In that case also the decision of 
Mibter, J , m Roll iny Kooer v. r j , ic\<nee 
Pershad (77) was cited with approval. 

The High C3uri a? Madras on the other 
hand, appears in more recent decisions to 
have inclined towards the opposite ex¬ 
treme. In Ramachindra R to v. Ram i- 
chandra R io (48). a ca-ie of a tesbamen- 
tarj gift to a Hindu wife, it was held by 
Sashagiri Ayyar. J , that the earlier de¬ 
cisions of the same High Ceurb in 
Bhujanija v. Ramatjamma (45) and 
Nnnnu Me iJi . v. Krishna Sioami { 46).” 
must he deemed to have been overruled 
by the decision of tha Julicial Committee 
in Suraj mani's case (49), and that unle ss 

177) [I875J 21 W. 


there is an express or implied qualification 
to the contrary the donor must be deemed 
to have con/eyed all that he was pos¬ 
sessed of in the property granted including 
the power of alienation. The words of 
the grant in that case were : Out of 

the remaining property my adopted son 
shall be entitled to enjoy one-half of the 
property. Out of the remaining half my 
two wives shall take half and half.” I do 
not wish to he understood either as 
questioning the propriety of that decision 
or expressing concurrence with it ; I 
merely wish to point out that on appeal 
to the Judicial Cormnit'.ee, where the deci¬ 
sion was overruled upon another point, 
their Lordships, although it was not neces¬ 
sary for them tojletermine the effect of the 
d eed of gift at the same time thought it ex¬ 
pedient to Lsue a note of warring, as 
some misapprehension appeared to them 
to exist in the High Courts in India as to 
the effect of certain decisions of the 
Board and notably that of Surajmani v. 
Rabinatk Ojlia (49). Lord Buckmaster, 
in delivering the judgment of the Judicial 
Committee, says : ’ In the case referred 

to (Surajmani’s case), when originally 
heared before the High Court, it had been 
stated that under the Hindu law in the 
case of a gift of immovable property to a 
Hindu widuw she had no power to alien¬ 
ate unless such power was expressly con¬ 
ferred. The decision of this Board did no 
more than establish that that proposition 
was not accurate, and that it was possible 
by the use of words of sufficient amplitude 
to convoy in the Germs of the gift itself the 
fullest rights of ownership, including of 
coarse the power to alienate, which the 
High Court had thought required to be 
aided by express declaration. In that 
case it is true some comparison was 
drawn between the gift to a Hindu 
widow and the gift to i person not 
under disability, but that was nob the 
foundation of the decision, which depend 
ed entirely upon the wide meaning of the 
words in which the gift to the widow 
was clothed. More recent decisions of this 
Board [in Sasiman Ghowdhiirain v. Shib 
Naran in Chowdkurt/ (51) and Bhaidas 
Skivdas v. Bai Gulab (52) ] do nothing 
but repeat ' the same proposition in 
other word 35 iBee Ramcliandra Rao v r 
Ramackandra Rao (4 4).] 

Tne effect of these decisions appears 
to me te he that there is n)bhing in the! 
Hindu law which prohibits a woman,! 
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•whether wife or widow, from acquiring 
an absolute estate in property including 
the power of alienation. If words of 
grant are used importing the transfer of 
full proprietary rights, then effect must 
he given to them irrespective of the sex 
of the grantee. It may appear, however, 
from the context or from the surround¬ 
ing circumstances that a limited power 
of disposal was intended to he conferred, 
.even where an estate of inheritance is 
Igranted. Where ambiguity exists in the 
'document itself or where the words are 
not of sufficient amplitude to confer full 
powers of alienation it is legitimate to 
assume that the grantor had in mind 
the ordinary disability which the Hindu 
|law attaches to a woman’s rights over 
property and this may be considered in 
(determining the intention even where an 
estate of inheritance is granted. Rut 
where words are used which in their 
/context express an intention of trans¬ 
ferring full rights of ownership, it seems 
to me that the other principles of inter¬ 
pretation relied on are of minor impor¬ 
tance and should not he allowed to 
restrict the natural meaning ot the 
words. 

Before considering the interpretation 
of the document, 1 cesire to point out 
that 1 am hound by the findings already 
come to by the learned judges who heard 
the appeal in so far as they are agreed. 
Ido not therefore prosose to discuss the 
question whether under the Mifchila law 
as expounded in the Vivada Chintam nii, 
the property was alienable during the 
husband’s life-time and with his consent. 
Whether the learned judges were agreed 
that the hcba-hH-eiraz was a gift or a sale 
is perhaps not altogether free from doubt. 
Das, J. held a clear view that the trans¬ 
action was a gift. Foster J., thought 
that it was rather an ac: of gratitude 
than a sale for value and says: 

“In spite of its form it seems to me to 
he reasonable to regard this transfer of 
the Laheri property as in substance a 
gift ( dattam) within the meaning of the 
Hindu texte , 

but he adds— 

“unless of course it is an absolute 
grant.” 

I have some difficulty in seeing how 
the nature of the transaction could de¬ 
pend upon whether it was an absolute 
or a restricted grant. I think what the 
learned Judge probably had in mind w&s 


that the ordinary Hindu law would not 
prevail over an absolute grant carrying a 
power of alienation, and not that the 
quality of the estate granted would affect 
the nature of the transaction. If full 
rights of ownership were transferred it 
would not matter whether the transfer 
was effected by gift or by sale. In either 
case the right of alienation would subsist. 
I think however I ought co assume that- 
the learned Judges were agreed that the 
transaction was one of gift, and, what 
ever my own views on the subject may 
be, I must hold that on the terms of the 
reference I am piecluded from re-opening, 
the point. This quesiion arose in argu¬ 
ment in discussing the intention of the 
grantor in connection with what may be 
called the surrounding circumstances. It 
was urged by Mr. Hasan Imam, on behalf 
of the i es ponder ts, that Duiga Dutfc 
Singh would never have transferred the 
property to his wife in the form of a 
heba-hil-ewaz ,which text-book writers ap¬ 
pear to agree, carries with it the incidents 
of a sale, if ho really intended the Hindu 
law restraining alienation in the case of 
a gift to a Wife to apply. Foster, J., 
appears to accede to this argument, 
although as I have stated, he eventually 
agreed that it was a gilt. It was also 
argued that although it has now been 
decide I that the instrument is one of gift 
it does not follow that Durga Dutfc Singh 
took the same view some 70 years ago' 
when he transferred the property to his 
wife and therefore the presumption which 
would arise in the case oi a gift either 
disappears or is materially weakened. 

In the same connection it was also 
argued on behalf of the respondents that 
in all the cases ir which the principle 
enunciated in Shamsool Moo da s case (42) 
has been applied, the Hindu law applicable 
was well known and established and know¬ 
ledge thereof might well he imputed to the 
person making a disposition of his pro¬ 
perty whereas in the present case it does 
not follow that the law now laid down, 
after a critical examination of the text3, 
was so universally acknowledged in 16/6 
as to carry any presumption that the gran¬ 
tor was then aware of it. It is argued that 
even if it be clearly stated in the Vi rad a 
Chintamani , and it appears to be so, that 
a wife cannot at her pleasure alienate 
immovable property given to her by her 
husband, the finding that she cannot do 
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so even with his consent during his life¬ 
time and in order to pay his creditors is 
arrived at rathe • as an inference drawn 
from the text of Bacha3pati Misra than 
from any direct prohibition therein con¬ 
tained, and that there has hitherto been 
no decided case in which the Mithda law 
has been so expounded. The question 
then arises how far it whould he safe in 
in the present case to presume that Durga 
Dutt Singh in effecting the transfer was 
aware of the restraint on alienation 
imposed by the Mithila law as now ex¬ 
pounded, upon a wife during her husband’s 
life time with his consent and for the 
purpose of satisfying his creditors. 1 am 
not sure that it would he sate to presume 
more than this, namely, that the grantor 
was aware that in the Mithila count rv a 
wife could not at pleasure dispose ot the 
property given to her by her husband. 
Sir Binode Mitier contended that even 
then the husband’s consent wouln not 
make the alienation valid it in tact the 
law prohibits it in spite of his consent. 
I quite agree but the question is not, tor 
this purpose, what the law is, hub how 
far it can he presumed that the grantor 
was aware of it and intended the transac¬ 
tion to be governed by it. 


It was also argued by Mr. Hasan Imam 
for the respondents that tlie subsequent 
action of Durga Dutt Singh in joining in 
the mortgage transaction was io itself a 
strong indication that when he made the 
gift in 1876 he did not i n'.end the property 
to be inalienable even with his consent. 
I think, however, it would he highly 
dangerous and hardly legitimate to inter¬ 
pret his intentions in 1876 by reference 
to his conduct 14 years later when the 
considerations which then influenced him 
may have been entirely different. He 
has not been charged and no question ot 
estoppel by his conduct arises. I have 
referred bo these matters somewhat fully 
out oi respect to the learned Counsel who 
argued them at some length, but in the 
view I take of the meaning of the hehn - 
bil-ewaz it is not necessary to determine 
how far the presumption of intention con¬ 
tended for by the appellants is affected by 
the considerations mentioned. I should 
he prepared to hold, if necessary, that 
there are circumstances present in this 
case which tend to weaken the presump¬ 
tion which, Bpeaking generally, arises in 
such cases. I refer more particularly to 


the;form in which the transfer took place* 
and the fact that a substantial considera¬ 
tion passed from the donee to the donor as 
indications that Durga Dutc Singh may,, 
after all, not have had in mind the restra¬ 
int on alienation in the case of gifts to a 
wife when he transferred the property. I 
do not however wish to base my decision 
upon the strength or weakness of the pre¬ 
sumption in the present case and it is 
unnecessary to discuss it further, for, 
giving full weight to the principle 
enunciated in the cases already cited, 
there was. in my opinion, in th9 heha-bil- 
ewaz a clearly expressed intention to 
transfer full rights of ownership including 

the right of alienation. 

The document begins by describing 
Durga Dutt Singh as the proprietor 
( malil ) of the Laheri propertv. It then 
recites ohat a decree obtained against 
him by his creditor for Rs. 41,532 is in 
course oi execution in the Court ot the 
District Judge and that the property in 
suit and another property of his have been 
advertised for sale on the following day; 
that he has tried and tailed to raise the 
money and as the sale will entail loss of 
both the milkiab properties, having taken 
the sum stated above from his wife, he 
makes heba-bil-ewaz to her, his wife, of 
hi ^ share in taluka Laheri. “With 
trees, fruit-hearing and non- 

fruit-hearing and ahar and pokhar and 
reservoir and tank and kabcha and pakka 
wells and sail* and salt 3airs and houses 1 
occupied by tenants and all my zaraiu 
dari rights which up to now have (or has) 
been in my possession without the co¬ 
partnership of anyone ’. 

It then recites that he has paid off 
the sum due under the decree and got 
the property released from sale and 
put musammat in possession and directs 
that by becoming possessed of the pro¬ 
perty she should si end the produce with 
sons, generation after generation and 
the declarant his heirs and representa¬ 
tives shall have no concern in demanding 
the subject of the heba or the considera¬ 
tion mone\ from n.usanniat oilier heiri 
andrepresentatives. It is admitted that the 
words “with sons generation after genera¬ 
tion” used in their context convey an 
estate of inheritance. There is no res¬ 
traint either express or implied on ali¬ 
enation but on the contrary all the 
zamindari rights are transferred by the 
donor. The zamindar is the proprietor 
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ancl the zamindari rights are proprietary 
Tights I cannot accept the view of my 
brother Das. .T., that the words ’and ail 
my zamindari rights” add nothing to the 
words immediately preceding them or 
that they must be construed by reference 
to the ejusdom generis rule. The pre¬ 
ceding words, as he truly observes, ap¬ 
pear to he specific items of property, bat 
they are of a corporeal nature such as 
trees, wells, etc., whereas the zamindari 
rights are intangible or incorporeal and 
not of the same genus. I can hardly 
believe that such words would have been 
used had they been intended merely as 
descriptive of toe preceding category. It 
would have been sufficient to say “and 
other things” or similar words if that 
were the meaning. The learned Judge 
appears to have had a difficulty in hold¬ 
ing that abstract rights could be the sub¬ 
ject of gift or could he possessed. I 
confess I do not share the difficulty. In 
connection with this point some discus¬ 
sion arose before me in argument as to 
the word which is rendered have” in the 
exnression. 

“which up to nov have been in my 
possession without the copirfcnorship of 
of anyone.” 

Mr. Hasan Imam said the word in the 
original document, which was translated 
by him in Court and taken down by the 
learned Judge, was “has” and not have”, 
and that either he had made a slip in 
dictating the translation or he had not 
been properly understood. I do not 
think the question is one of material 
importance ; but to set the matter at re9t 
I sent for the translator who originally 
translated the document as it appears at 
page 7 of Part III of the record. It 
seems that in the original the word is 
“has” and as a matter of syntax it; must 
he governed by tie earlier words "ray 
share, etc., in taluka haheri” and not 
to the zamindari rights and other mat¬ 
ters mentioned. This reading would no 
doubt obviate the difficulty felt by Das, 

J. It was further argued on behalf of 
the respondents that the reference to the 
heirs ard representatives of the grantee 
indicated an intention to grant an alien¬ 
able estate a< the word “representatives ’ 
would include assigns . who were not 
heirs. The word translated "represen- 
atives” is gaiin-nzogaini/ in which literal¬ 
ly means "those who stand in another’s 
place” and is correctly translated ' repre¬ 


sentatives”. I believe the word “repre¬ 
sentatives’’ when used in an English 
conveyance has a technical meaning and 
includes executors or administrators but 
not assigns. However this may be, I am 
not aware that the word “qaim-moqaim- 
ian” is a term of art in such a document 
in India. But it is clear that the expres¬ 
sion coming as it does in what amounts 
to a covenant for quiet enjoyment cannot 
add anything to the extent of the grant. 
It might possibly throw some light upon 
the earlier part of the document if there 
were any ambiguity; but even assuming 
that it includes “assigns” the use of such 
a word would not indicate an absolute 
power of alienation, for it is admitted 
that in certain events, such as legal 
necessity, the grantee might alienate. I 
do not think any importance can be 
attached to the use of the word. 

It was argued on behalf of the ap¬ 
pellants that the words directing 
the grantee to spend the produce indi¬ 
cated that she was given the usufruct 
ody. Those words are coupled with the 
words “with sons generation after genera¬ 
tion” which admittedly passed an estate 
of inheritance. But it is not suggested 
that the sons who followed after would 
be in any way restrained from alienat¬ 
ing the property. Moreover, although 
the grantee was directed to spend or 
enjoy the produce, the enjoyment was 
that of a person having full rights of 
ownership which were also conferred. 
Such words are not uncommonly used in 
India in conveyances which transfer an 
heritable and alienable estate Ad in¬ 
stance will he found in the cas9 of Lcilit 
yloh an Singh Ron v. Chukkun Ral 
Hog (55). The words used there were 

“my nephew. becoming on 

my death ray sthalabhishikta and becom¬ 
ing owner (malik) of all my estates and 

properties, etc., shall. enjoy 

with son, granisen and so on in succes¬ 
sion the proceeds of my estate.” 

Lord Divey, in delivering the judg¬ 
ment of the Board, said : "iNor was it 
disputed that the words of gift to the 
appellant we^e such as to confer on him 
also an heritable and alienable estate. 
Toe words become owner (malik) of all 
my estates and proper ties’ would, unless 
the context indicated a different mean¬ 
ing. ho sufficient for th at purpose even 
without the words ‘enjoy with son, grand¬ 
son and so on in succession’ which latter- 
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words are frequently used in Hindu 
Wills and have acquired the force of tech¬ 
nical words conveying an heritable and 
alienable estate.” So far as I am aware 
such words have never been interpreted 
as restricting the full rights of owner¬ 
ship conferred in an earlier part of the 

instrument of grant. 

In my opinion the heba-bil-eicaz was 

intended to and did pass an heritable 
and alienable estate and the woids used 
were of sufficient amplitude for that 
purpose. 

If this view of the meaning of the 
document is accepted it is admitted that 
the suit n not maintainable. But as this 
case may go before a higher tribunal. 1 
propose to express shortly my opinion on 
the question of maintainability and 
limitation on the assumption that an 
unrestricted power of alienation was not 
conferred. 

The plaintiffs who obtained possession 
of the property after their mothers death 
in 1904 and remained in possession until 
the 14th December 1900, when they 
were dispossessed by ihe Maharaja, 
would in the ordinary course have 12 
years from that date in which to sue for 
recovery of possession under Article 112 
of the Schedule to tho Limitation Act. 
The suit was instituted in July 19IS 
within tho period of limitation. But it 
is contended that they were barred by 
S. 47 of the Civil Procedure Code as 
they ought to have raised the question 
of their muther’s right to alienate when 
they were substituted in her place in the 
execution proceedings. As pointed out 
by Das, J., the application made by them 
to set aside the sale on the ground ol 
irregularity under S. 311 of the old Code, 
although purporting to be an application 
under S. 244 also, dii not in fact raise 
any question coming under the latter 
section and did not cover the point now 
raised. In my opinion it was not open to 
the appellants to raise the question in 
those proceedings. The executing Court is 
bound to execute the decree and could 
not, apart from fraud, consider whether 
the decree ordering sale of the property 
was one which the trial Court ought 
rightly to have passed. The representa¬ 
tives of the mortgagor could not success¬ 
fully reopen the question which, if it 
were open at all, should have been urged 
before the trial Court. 

Next it was contended that the suit 
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was barred by S. 11 of the Civil Proce¬ 
dure Cede. It is pointed out that the 
appellants claim under their mother as 
her heirs. They are not reversioners 
taking as heirs of their father subject to 
the life interest in their mother, nor are 
they remainder men taking under their 
father’s Will. Primarily therefore they 
would he hound by the act3 of their 
predeeessor-in-titlo as well as by any 
decree obtained against her. But in truth 
it can hardly be said that the mother in 
this case represented the estate for all 
purposes so as to bind those who succeed¬ 
ed her. Kr liypothesi she had no power 
of alienation. In this respect her position 
is very like that of a Hindu widow taking 

hv inheritance. She could no more hind 
• 

the estate in the hands of tho heirs by an 
alienation than a Hindu widow inheriting 
from her husband could bind the rever¬ 
sioners. She assumed a power which tho 
law denied her. She could not transfer a 
good title to the mortgagee. If the mort¬ 
gage was not binding upon the heirs, 
then, as long as their possession was not 
disturbed, they could, I think, ignore it 
and treat it as non-existent. Being in 
possession they were under no obligation 
to assert their title by a declaratory suit 
or to sue for possession. Does it then 
make any difference that a mortgage 
decree was passed in favour ol the mort¬ 
gagee ? I think not The mortgagor did 
not, and could not, in that suit plead her 
disability, she could not derogate from 
her grant and the question was, neither 

substantially, or at all in issue within 
the meaning of S. 11 of the Civil Proce 
dure Code, nor could the inalienability 
be made a ground of defence in that suit 
within the meaning of Explanation I\ 
of the section. 

It is contended, however, that a decree 
against a Hindu widow can bind oven the 
reversioners taking as heirs of her hus¬ 
band, and a fortiori her own heirs 
must be hound. Shivayunyo,'s case (78.) 
[Katama Natchiar v. Raja of Shiuagungo] 
and Risal Singh v. Baiwant Singh (79) 
were relied on in support of the argument. 
But in both those cases the question for 
decision had arisen and been determined 

'(78) 1H >i-04J 9 M. L A. 639=2 \Y. 14. 31=i 
Sutber. 520=2 car. *25 (P.C.), 

(79) L19INJ -10 All. 593 = 45 I. A. 108=28 C. L. J. 
519 -21 M. L. T. 301=9 L. \V. 5*2 23 
(’. W. N. 326=(1919) U. \V. N. 155=3 > 
M. L. J. 597=43 I. C. 553 21 Bom. L. R. 

511 'I\C.) 
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in the previous suit to which the widow 
was a party and all the pleas available to 
the reversioners had been taken by her 
and after a fair trial had been determined 

against her. ^ 

In the present case I think the princi-'. 
pie followed by their Lordships of the 
Judicial Committee in Bijoy Gopal Mu - 
klierji v. Krishna Maliishi D'ebi (80) is 
applicable. That case, it is true, was a 
case of alienation by lease by a Hindu 
widow followed by a suit by the rever¬ 
sioners after her death to recover the pro¬ 
perty ; but the ground of the decision 
was that the alienation was not binding 
on the reversioners who could therefore 
treat it as a nullity without first seeking 
the intervention of the Court to set it 
aside and I think the same principle is 
applicable to the heirs whom the aliena¬ 
tion did not bind. Nor do 1 consider that 
the fact that a decree has been passed 
against the mortgagor in the present case 
can give the transaction any more bind¬ 
ing force if the mortgagor’s power of 
alienation was not in question before the 
Court which passed the decree. 

I agree, however, that if, contrary to 
the view just expressed, it is necessary to 
set aside the decree before the present 
suit is maintainable, the period witlnn 
which the decree could be set aside has 
long since passed and the suit in that case 
could not proceed. In my opinion,, how¬ 
ever, on the assumption that the right of 
alienation did not exist the suit is main¬ 
tainable and is not barred by limitation. 

The result of my findings is that the 
suit fails and the appeal should be 

d ismissed. _;_ 

(80) 34 Cal. 829=34 I. A. 87=11 C .WN. 

4*24=5 C. L. J. 334=9 Bom. L. R. 602= 2 
M. L. T. 133=17 M. L. J. 154=4 A. L. J. 

329 (P.C.) 


been determined, if the Court is of opinion that 
the case or any part of it may be disposed of on 
the issues of law at first. There is no suoh 
power to separate the issues of fact. [P 676 C 2} 
Per Mullick, J. —There is no authority under 
the Code for postponing the trial of an issue of 
fact except on the ground of embarrassment. 

[P 676 C 1} 

A plaintiff is entitled to a trial of the issues 
of fact which he raises and the Court has no 
authority to refuse to try these issues if the 
suit is properly framed. [P 677 C ll 

★ ( b) Civil P. C., O. 2, R. 4— Plaintiff cannot be 
allowed to claim alternative titles arising out of 
inconsistent facts. 

Per Midlick, J .—A plaintiff may join as many 
causes of action as he pleases subject to (1> the 
provisions of O. 2, R. 4. of the C. P, Cede and (2) 
the general rule that though he may base his 
claim on alternative and inconsistent titles he 
should not in any event be allowed to claim on 
alternative titles which arises out of inconsis¬ 
tent facts. [P 675 C 1] 

(c) Civil P. C., S. 115— Trial Court Indefinitely 
jJostponing some issues of fact — Loss of evidence to 
parties almost certain—High Court will interfere 
under general powers, if not under S. 115—C/or/* 
of India Act S. 107. 

If the effect of an orler of the trial Court in¬ 
definitely postponing the trial of an issue of fact 
in an almost certain loss cf material testimonv 
to plaintiff as well as defendant the High Couro 
will interfere in the exercise of its powers of 
superintendence though S. 115 of the Code may 
not apply. [P 676 C ll 

A. K. Ray —for Petitioners. 

S. M . Mullick, Ram Prosad and Bin - 
deshri Prosad —for Opposite Party. 

Mullick, J.—The question in this case 
is whether an order made by the Sub¬ 
ordinate Judge of Bhagatput on the 28th 
July 1927 is to be set aside. 

The plaintiffs are the sons of Rani 
Padmabati, the widow of Raja Padma- 
nand Singh of Benaili. This lady exe¬ 
cuted a Will on the 21th September 1908 
of which probate was granted by the High 
Court of Calcutta to defendant No. 1, 
Babu Jagarnath Prasad, and to certain 
other persons. The plaintiffs admit that 
claiming under a trust declared by the 
Will and also a trust deed executed on 
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Mullick and Ross, JJ. 

Bhimnath Misra and others Plaintiffs 
—Petitioners. 

v. 

Jagarnath Prosad and others Defen¬ 
dants— Opposite Party. 

Civil Revision No. 361 of 1924, Decid¬ 
ed on 7th May 1925. 

*& {a) Civil P. c., O. 14, P. 2—Issues of fact— 

Decision on. cannot be postponed . 

O. 14, R. 2 of the Code giv c s the Court power, 
where issues both ol fact and of law arise in the 
same suit, to postpone tbe settlement of the 
issues of fact until after the issues of law have 


the 19fch April 1912, the first party defen¬ 
dants have taken possession of the entire 
nroperties left by the Rani and they 
bring the present suit for a declaration 
that the Rani had no disposing power 
over the properties in question and that 
no trust deed was executed and they pray 
for recovery of possession with mesne 
profits and in the alternative for the cons¬ 
truction of the Will and the trust deed 
and for the rendition of accounts, the 
removal of the trustees for misappropria¬ 
tion and for the appointment of new 
trustees. 
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The first 12 issues relate to the title of 
the plaintiffs and their right to recover 
possession and they are admittediy quite 
distinct and based on a different cause of 
action from issue No. 15 which ran as 
follows :— 

“Are the trustees or any of them liable 
to removal for misappropriation and mis¬ 
conduct ?” On the 28th July 1924 the 
Subjrdinate Judge decided to try issues 
Nos. 1 to 11 first. Issue No. 12 concerns 
mesne profits and admittedly it cannot be 
conveniently tried till after the decision 
of issues Nos. 1 to 11*, but with regard 
to issue No. 13, which arises out ot an 
altogether different cause of actioD, 
namely, breach of trust and is based on 
facts wholly inconsistent with those mate¬ 
rial to issues Nos. 1 to 11, it is contended 
that the plaintiffs should not be allowed 
to proceed to trial and that they should 
be called upon to elect so that the defen¬ 
dant may know what case he has to meet. 

| It is true that a plaintiff may join as 
many causes of action as he pleases sub¬ 
ject to (l) the provisions of O. 2 r. 4 of 
the Civil Procedure Code and (2) the 
general rule that though he may base hi3 
claim on alternative and evon inconsis¬ 
tent titles, he should nob in any event be 
allowed to claim on alternative titles 
which arise out of inconsistent facts. 
Although the Judicature Act in Lngland 
has widened the rules af pleading and 
now enables parties to claim relief in the 
alternative upon setting out inconsistent 
facts, the trend of judicial decisions in 
India seems to limit the scope of the 
Code and to forbid a plaintiff, certainly 
where the facts are presumably within 
his knowledge, to plead inconsistent facts 
and to require him to elect, so that the 
defendant may know what cause he has 
to meet ; and similarly a defendant may 
not plead inconsistent facts unless ho is 
a stranger to the transaction and the true 
state of facts is not within his personal 
knowledge. So it has been held by the 
Judicial Committee of the Privy Council 
in Alahomad Buksh Khan v. Ilossaini 
Bihi (l) that a plaintiff could not he 
allowed to plead that a liihanam t was 
forgery and also at the same time that it 
was executed under undue influence. In 
Iliyappa v. R(imalcikshvia.mnia (2) their 
Lordships of the Madras High Court held 

(1) [ 1838 ] 15 Cal. 084 -15 i. A. SI -3 Sar. 175 
(P C.) 

(2) [1900] 13 Mad. 549 (P. C.) 


that it was not open to a plaintiff to 
plead that a deed of sale was a forgery 
and at the same time that it was void for 
want of consideration. So again in 
Ningappa, v. Shiv cl p pcu (3) the Bombay 
High Courb held that inconsistent asser¬ 
tions of fact cannot he permitted in plead¬ 
ings hut on the same oagi3 of facts two 
distinct titles may be put forth. On the 
other hand, a dissenting note was struck 
in Jinn v. J Ianon (4) where the decision 
of the Privy Council in Mahomad Buksh- 
Khan's case (l) was sought to be distin¬ 
guished and it was held that a plea that a 
bond was a forgery could bo joined with 
a plea that it was null and void for want 
of actual consideration. Bub in Abdul 
All Abdul Hussain v. MiaJchan Abdul 
Hussain (5) the earlier view was re-assert¬ 
ed and ib was held that a Muhammadan 
plaintiff could nob be allowed to plead 
that he was entitled to the property in 
suit as heir of his father to the exclusion 
of his mother and also at the same time 
that he had inherited it from bis 
daughter who had acquired a good title 
from his mother. 

1 think, therefore, thab the Subordinate 
Judge would have been well advised in 
this case Dob to have allowed a joinder of 

causes of action. # 

Bud the defendants not having taken 
any steps to move higher authority to 
have issue No. i3 struck out, what is the 
Subordinate Judge’s proper course now ? 

It is contended that by deciding to 
postpone tde trial of issue No. 13 till the 
other issues have been tinally decided, the 
Subordinate Judge subjects the plaintiffs 
to the risk of losing valuable testimony 
which it is highlv desirable to perpetuate. 
It is suggested thab the final disposal of 
the other issuos may take < or 8 years 
and that by that time the trustees and 
material witnesses may be dead and much 
of the evidence of breach of trust may 
disappear. It is argued that when a 
Court postpones the trial o! an issue 
indefinitely it is committing material ir¬ 
regularity in the exercise of jurisdiction 
and therefore S. 115 C. P. C. applies. 

It is also contended that as there is 
likely to be a substantial denial of the 
right of fair trial S. 107 of the Govern¬ 
ment of India Act also applies. 

*M3r[ls94] id) Bom. 323 ( pT(I) 

(4) [1695J 18 All. 125 -1G A. \Y. N. 1 (P. C.) 

( 5 ) 19111 35 All. 297 -10 I. C. 890—13 Bom. 

L. R. 26s. 



192S 


G76 Patna Bhimnath v. Jagarxath (Ros3, J.) 


I doubt whether S. 115 applies to the 
case, for the Court was competent to exer¬ 
cise his own discretion as to the order in 
which he would take up the issues and 
if he was satisfied that issue No. 13 would 
embarrass the trial of the other issues, 
he had jurisdiction to postpone its trial. 

But I think that if the effect of his 
order is an almost certain loss of material 
(evidence, then the apprehension of a 
denial of the right of fair trial arises and 
we are competent to interfere in the exer¬ 
cise of our powers of superintendence. 

The Court is competent to postpone 
the trial of issues of fact if the case can 
be decided on isssues of law only. But 
there is no authority under the Code for 
postponing the trial of an issue of fact 
except on the ground of embarrassment. 
As already stated above, the issue should 
not have been allowed to be raised and 
there is reason for fearing that the trial 
will be greatly prolonged, if the facts 
as to the alleged breach of trust are in¬ 
vestigated and accounts are to be taken, 
and it is pointed out by the defendants 
that the plaintiffs have waited nearly 12 
years since the death ot the R-'.ni t) 
bring this suin and that the trustees have 
been in possession without any. objection 
during this period. In my opinion . these 
objections con ?6 too late. Having re¬ 
gard to the time which has elapsed since 
the issues were framed, I think it is now 
too late to put the parties into the posi¬ 
tion which they would have been oc¬ 
cupying if the Subordinate Judge had 
taken the proper course in the first in¬ 
stance by refusing to frame the issues. 
As the defendants have in effect assented 
tc the trial of the issue, I think the Sub¬ 
ordinate Judge must try it as soon as the 
trial of issues Nos. 1 to 11 has been con¬ 
cluded by him. 

I would, therefore, allow the application 
with costs, hearing fee three gold rnohurs. 

Ross, J.—The plaintiffs claimed re¬ 
covery of land with mesne profits from 
the defendants on the allegation that 
they were the heirs of the last owner who 
had no power to dispose of the property 
by Will or deed and that the deed of trust 
said to have been executed by T her was 
invalid. In the alternative they prayed 
that if the trust was good the trustees 
should render accounts and should be le- 
moved for breach oi trust. 

Sixteen issues were framed, of which 
the thirteenth issue was : Are the 


trustees or any of them liable to removal 
for misappropriation and misconduct?” 
On the application of the defendants, the 
trustees, the learned Subordinate Judge 
has ordered that the thirteenth issue 
should be tried after the other issues 
have beeD disposed of. From the tenor 
of his order it would appear that the 
intention is that a separate judgment 
should be delivered on the other issue 
and that the trial of the thirteenth issue 
should be postponed until the earlier 
issues have been decided, if necessary, on 
appeal. In making this order the learned 
Subordinate Judge relie 3 upon Or. 2, r. G 
of the Code of Civil Procedure and his 
orcer is virtually an order of the separate 
trial of the thirteenth issue. 

Now Or. 14, r. 2 of the Code gives the' 
Court power, where issues both oi law 
and of fact arise in the same suit, to 
postpone the settlement of the issues ol 
fact until after the issues of law have 
been determined, if the Court is of opinion 
that the case or any part of it may be; 
disposed of on the issues of law first., 
There is no such power to separate the, 
issues of fact. The plaintiff may rely 
on several different rights alternatively 
though they 7 may be inconsistent. Or. 2 r 
r. 4 requires that with certain excep¬ 
tions, the leave of the Court should .be 
given for joinder of o:her causes of action 
with a suit for recovery of immovable 
property. Assuming that the present 
case does not fall within these exceptions 
and that the leave of the Court was re¬ 
quired and had not been obtained, yet I 
think that that was a mere irregularity 
which can be waived and must be taken 
to nave been waived in the present case 
by reason of r. 7 of Or. 2. This view was 
taken by the Court of Api eal in Lloyd v. 
Great Western Dairies Company (6) 

where Fletcher Moulton, B J*» * 

“The effect of Or. 18. r. 2, (which corres 
ponds to Or. 2. r. 4 of the Civil Procedure 
Code) is t lat no cause of action, with cer¬ 
tain strictly limited exceptions, can bo 
joined with an action for the recovery of 
land, unless by 7 leave of the Court or a 
Judge. This provision appears to have 
beer made for the protection of defen¬ 
dants, and a defendant can therefoie, by 
his conduct waive the performance of the 
condition because it is a condition imposed 
for h s benefit. In the present case it is 

~7(i> [1907] 2 ~kT B. 727=70 L. J.“ K. B. 924=97 
L. T. 384—23 T. L. R. 5 r ,0=51 S. J. ocO. 
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executed a d%r-m>ikarmn in favour of the 
appellant No. 16, a p irdanxshi a lady, and, 
her husband and two sons were alleged to 
have assisted her in getting toe dai- 
mulcirmn registered. When the applica¬ 
tion under S. 83 came on for hearing, the 
alleged mortgagee, the proprietress ot the 
7-anna Tikari Raj, stated that theie was 
no milk trrari or dnr-muHrran or usu¬ 
fructuary mortgage encumbering the 
estate, and the Subordinate Judge accord¬ 
ingly declined to order the redemption. 

Thereupon one of the servants or the 
proprietress applied to the Subordinate 
Judge for the prosecution of the -W 
persons who were parties to the 1st peti¬ 
tion and also of the lady s husban an 
her two sons, with the result tnat the 
District Judge, upon an application made 
by the Public Prosecutor of Gaya, ordered 
the prosecution of the 37 persons as 
well as of the la ly’s husband and two 
son- for offences under Ss. 471 and 4b I, 
Indian Penal Code. On an appeal to the 
High Court, IChamari Simjh v. Public 
Prosecutor of Guv (l),] a Division Bench, 
on the 18th June 19J4, set aside the order 
of the District Judge and directed further 
inquiry, und.r which the learned Judge 

revised his former order and discharged 
all hut the present appellants 1 to 1 9. 

_ . m r . . 1 * . 1 1. „ J 
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not contested that the acquiescence in the 
proceedings for some months by the de¬ 
fendants would amount to a waiver, it it 
were possible for them to waive the ob¬ 
jection. I am of opinion that it was 
possible to waive the objections, and that 
the defendants did do so.” This initial 
irregularity has therefore ceased to have 
any effect and the case must 1)3 treated 
as if it was a case in which leave to join 
these causes of action had been given. It 
ia therefore unreasonable and indeed 
illegal that the trial of one of the causes 
of action should be postponed indefinitely. 

A plaintiff is entitled to a trial of the 
issues of fact which he raises, and the 
Court has no authority to refuse to try 
these issues if the suit is properly framed. 
And in any case, the consideration that 
if the litigation arising out of the earlier 
issue is prolonged by appeal, as it must 
be. the plaintiffs as well as the defen¬ 
dants will lose testimony which is now 
available for the decision of the thirteenth 

issue, must be decisive. 

1, therefore, agree that this application 

should be allowed with costs. 

--— Application allowed* 
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Mullick and Buckmll, JJ. 

Chamari Sindh —Applicant. 

v. 

Public Prosecutor of Gaya Opp. Party. 
Criminal Appeal No. 222 of 19*21, Decid¬ 
ed on 26th January 1925. 

Criminal P. C.. S.V.G-Kxtent of preliminary 
enquiry is in Court's discretion—0 rant of right of 
appeal does not extend the scope of the enquiry. 

The nature of the preliminary inquiry men¬ 
tioned in S. 47C (1) id a matter in the discre¬ 
tion of the Court; the law does not corape, a 
detailed inquiry. The grant of a right of appeal 
has not conferred any new right upon the 
accused and the extent of the preliminary 
inquiry is still left to the discretion of the 
Court. [P. 677, C. 2. P. 07S. C. 1] 

Manohar Lai—(or Applicant. 

H. L. Nandheolyai for the Crown. 

Facts.—The appellants 1 to 15 were 
alleged to have iiisd a petition togethei 
with two documents before the Subordi¬ 
nate Judge of Gaya asking for certain 
reliefs under S. 83 of the Transfer c! Pro¬ 
perty Act. These documents were alleged 
to he forgeries and the appellants were 
alleged to havo dishotestly used these 

documents as genuine. 

It was alleged that in 1923 these appel¬ 
lants who claimed as mule irraridavs under 
one of the forged documents ol 1811 


Mullick, J. 


[After standing the facts 
as set out above, his Lordship proceeded.-j 
There is certainly a prima facie. case 
that the documents are forgeries ; for 
the former Raja of Tikari, who is alleged 
to have given the mukarvari and also the 
Raja in favour of whom the usufructuary 
mortgage is alleged to have been executed, 
were not alive on the dates on which the 
documents were executed. As regards 
the adult mukarraridars , i. c., appellants 

1 to 11, it is clear that the District Judge 
was of opinion that they knew that they 
bad not a shadow of a title and that theo 
tiled or instigated the filing of the docu¬ 
ments knowing that they were forged. 
In the circumstances he was justified m 
taking proceedings against them under, 
S. -176, Criminal Procedure Code. The 
Uw does not compel him to make a de¬ 
tailed inquiry, and as he has considered 
the case of each of these appellants he 
has, in my opinion, complied with the 
orders of the Division Bench. The grant 
of a right of appeal has, in my opinion, 
not conferred any new right upon the 

■(11 lUuTT'atia 4 Par. 24- ~t> P. L. T* 

025 ■= 3 Pat. L. R. Cr. 01-26 Cr. L. J. 170. 
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Parmeshwar Lal 

accused and the extent of the preliminary 
irquiry is still left to the discretion of 
the Court. If a prima facie case has 
been made out the appeal Court ought 
not to interfere. In this case the Court 
has made an inquiry as regards these 14 
accused and has made a complaint to a 
1st Class Magistrate in order that the 
Magistrate may follow the procedure of 
S. 202 or proceed otherwise according to 
law. The learned Judge evidently in¬ 
tended that the Magistrate, if satisfied that 
process should issue, should call upon the 
Public Prosecutor to produce his evi¬ 
dence before him and then either dispose 
of the case himself or commit it for trial. 

We think, however, that some revision 
of the learned Judge’s order is required as 
regards appellants Nos. 15, IB, 17, 18 and 
19. Mt. Nageshwar Kuer, appellant 
No. 16, being a pardanashin lady, can¬ 
not be expected to have had any know¬ 
ledge of the nature of the documents or 
to have taken any part in filing them in 
Court, and therefore we do not think that 
there is at this stage a sufficient prima 
facie case against her. 

It also appears that appellant No. 15 
is a minor and his name also should be 
excluded. 

With regard to the appellant No. 17, 
who i 3 the husband of 3 It. Nageshwar 
Kuer, and appellants Nos. 18 and 19, who 
are her two sons, the learned Judge does 
nob state what evidence there is of their 
complicity. The learned Assistant Govern¬ 
ment Advocate has informed us that ij is 
proposed to lay a charge of conspiracy 
against them under S. 120B of the 
Indian Penal Code and also of abetment ; 
but there is nothing on the record to 
indicate whether there is any primx facie 
evidence against them. An application 
has been shown to us, which was made 
by the Public Prosecutor in the Court cf 
the District Judge on the 11th of Febru¬ 
ary 1924, asking the District Judge f o 
examine certain witnesses and documents 
in order to connect appellants Nos. 17, 18 
and 19 with the other accused. The 
learned Judge declined to take that evi¬ 
dence. The decision was unfortunate, 
and as there has been also no further 
inquiry in regard to these accused since 
the Division Bench remanded the case, 
we direct that the inquiry before the 
Magistrate be confined for the present to 
petitioners Nos. 1 to 14. If the Public 
Prosecutor considers it necessary to pro- 
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ceed against appellants N 03 . 17, 18 and 
19, he is at liberty to meke a fresh appli¬ 
cation to the District Judge, who, after 
making such further inquiry as he may 
consider necessary, will decide whether or 
not their case also should be referred 
under S. 476 to the Magistrate for trial 
along with the other petitioners. 

Bucknill, J.— I agree. 
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Mcjllick and Bucknill, JJ. 

Parmeshwar Lall —Appellant. 

v. 

King Emperot —Respondent. 

Criminal Appeal No. 227 of 1924, De¬ 
cided on 20th January 1925. 

★ Penal Code , S. 211— Giving false informa¬ 
tion to police is ‘ instituting criminal proceedings ’ 
within S. 211. 

A false information given to the Police U a 
proceeding instituted on a false charge within 
the meaning of S. 211 as a charge laid before the 
police is i criminal proceeding. 17 Cal. 574 
(F .B.) Foil. i P.680, C. 2] 

K. P. Jayaswal and Kailashpxti —for 
Appellant. 

Assist. Govt. Advocate —for the Crown. 

Facts.—On thej22nd of May 1924 the 
appellant Parmeshwar Lai laid an infor¬ 
mation before the Sub-Inspector of Police 
at Daltong'anj, charging one Munsaf Ram 
with having set fire to a hut belonging to 
the appellant’s master Gajadhar Prasad 
with the intention of causing wrongful 
loss. The case was investigated and was 
found to be false. A complaint was then 
lodged by the Sub Inspector in the Court 
of the Magistrate of Daltonganj against 
the appellant for an offence under S. 211, 

I. P. C., with the result that the appellant 
was committed to the Court of Session 
and was convicted by the Sessions Judge 
of an offence under the latter part of 
S. 211, I. P. C., and sentenced to rigorous 
imprisonment for four years. One of the 
assessors returned a verdict of guilty 
while the other three were of opinion that 
the case was doubtful. 

The appellant lived in the Gaya District 
and his master Gajadhar Prasad, who also 
resided in that District, appeared to have 
assisted the Rani of Dao who was the niece 
of one Thakurai Jagat Prasad Singh 
mauza Burhibir in the Palamau District, 
in a litigation with her husband, the Raja 
of Deo. That litigation was eventually 
settled by the Raja’s making over a pro¬ 
perty worth Rs. 5,000 per annum to the 
Rani and paying a sum of Rs. 10,000 in 
cash to Gajadhar Prasad. Subsequently 
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Gajadhar Prasad lent money b) Thakurai 
Jagat Prasad in a litigation with his 
brother Bamsunder and took from Jagat 
Prasad a zerpeshgi of a two annas eight 
pies share in certain mauzas of which 
Burhibir was one. In consequence of 
Gajadhar Prasad s realising the rent of a 
five annas four pies share of the villages 
instead of two annas eight pies share 
disputes arose between him and Jagat 
Prasad in or about September 1923 and 
Ram 3 under having by this time settled 
his dispute with Jagat Prasad and joined 
Jagat Prasad in resisting Gajadhar a 
complaint was lodged by one of the 
servants of Gajadhar against Ramsunder 
and his servants alleging that they were 
threatening a breach of the peace and 
requesting that action should be taken to 
bind them down. Munsaf Ram was one 
of the persons thus complained against. 
In consequence of that complaint the 
Sub-Inspector of Police at Daltonganj 
which is eight miles from Burhibir, 
stationed constable Ramgulam Tiwari at 
Burhibir to see that no breach of the 
peace took place between Gajadhar’s men 
and Rumsunder’s men. The constable 
who had taken up his residence in the 
village about ten days earlier st ated that 
on the day of the tire he cooked his food 
at an open chulha (fireplace) near the 
hut in question and after pouring soma 
water on the tire he went to rest in a 
Thakurbari (temple) of Jagat Prasad. 
About 3 p. m. a dust storm arose and 
immediately afterwards he saw the hut 
in Haines; among others Munsaf Bam 
came to the place, but the appellant 
Parmeshwar Lai was not in the village at 
all that dav. 

Mullick, J. — [After stating facts as 
set out above the judgment proceeded to 
the discussion of evidence as follows :1 

Prosecution witness Ram Lall Singh, a 
peon in the service of the Rani of Deo, 
who was at the time residing with her 
uncle Jagat Prasad, had been sleeping in 
the hut after his midday meal. He says 
that about 4 p. m. he got up and went to 
wash his face. Then came the dust storm 
and immediately afterwards he found 
that the hut was on fire. He suggests 
that the tire came from the embers in the 
open fireplace where he had cooked his 
food and near which there was a quantity 
of jute sticks. He says that Munsaf Ram 
arrived after the hut was completely 
burnt cu'j or about five minutes after the 


fire began, and that he assisted in extin¬ 
guishing the fire in a neighbouring house, 
namely that of Nanki Dusadin, to which 
the fire had spread. 

Ram Lai is corroborated by Jawadhan 
whose house is immediately oast of the hut. 

Surajnath Pathak, who is Jagat Pra¬ 
sad’s priest and was in the Thakurbari 
about 30 paces to the west, Rxmdhari 
Lohar. Jamaluddin. the grandson of 
Jawadhan, and Mb. N mki also corroborate 
Ram Lai. 

All these witnesses prove that Munsaf 
Ram did not set fire to the hub, that he 
cams after the tire began and that he 
assisted in putting it out. 

The witness Lai j i proves that at the 
time o' the tire Mumaf Rim was working 
with other coolio3 at a vail which was 
being built for his master Ram Sunder 
Singh to the west of the hut, and that on 
hearing shouts of “ Fire ” Munsaf ran to 
the place, and that he returned about half 
an hour later. This witness states that 
the hut is some distance from where he 
w is working and ho did not g j to it. 

In my opinion the leirnel S;-juons 
Judge w is right in holding that Munsaf 
did not set fire to the hub and that the 
appellant's information to the Police was 
miliciouslv false. 

With reg ir 1 to ownership of the hut. the 
evidence is that it was milt by the Rani’s 
men with wood, straw and leaves taken 
from Jagat Praiai’s jungle. At that 
time the Rani had already given Gajadhar 
Prasad the managership of her properties 
in the Gaya District and the prosecution 
witnesses seem t) have looked upon the 
Rani’s servants as Gajadhar’s servants. 
It appears that after Gajadhar obtained 
the zerpishgi from Jagat Prasad he 
appointed one Audh Behari as his Dewan 
at Burhibir for making collections About 
8 days befo *o the lire the appellant 
Parmeshwar succeeded Audh Behari. 
The hut in question was built about two 
months before the fire. Gajadhar’a o vn 
servants used at first to live in a tent, but 
after the hut was built Ram Lai Singh and 
BuHki Singh, two peons of the Rani, ard 
Jhari Singh, the Tahsildar of Gajadhar, 
used to sleep in it. Ram Lai says that 
lie used at first to sleep in a room in 
Jagat Prasad’s house which is to the west, 
bub owing tc shortness of accommedation 
he came over to the newly built hut. 
Tie was paid by the Rani through her 
Manager Gajadhar Prasad, and it is clear 
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from bhe evidence of the chaukidar 
Faujdar that the villagers made no distinc¬ 
tion bet veen the servants of Gajadhar 
and the servants of the Rani. 

I think, therfore, that it is established 
that the hub was not the property of 
Gajadhar and in the circumstances it is 
difficult to see why Munsaf Ram, the 
servant of Ramsunder, should set fire to it. 

In the first information it is stated th >,t 
the value of the hut was Rs. 25 and that 
the articles destroyed consisted of rice, 
dal, salt, clothes and aluminium pot3 
worth Rs. 21. It is not stated to whom 
these properties belonged, but the evi¬ 
dence is that some of them belonged to 
Ram Lai Singh md the constable Ram 
Tewari. Jhari Singh, the Tahsildar, was 
at Daltonganj that lay vith hi3 master 
Gajadhar Prasad who had come there 
fr )m G iya. Bulaki was also away and 
it does not appear that any property 
belonging to Gajadhar’s own servants was 
in the hut. Parmeswar certainly had 
nothing there. That this should have 
been so is natural for Parmeshwar 
was only appointed 8 days before the fire 
and he had only paid one visit tD 
Burhibir. I accept the statement 
of Ram Lai when he says that 
Parmeshwar came to Burhibir on Sunday 
the 30th Baisakh, and went away on the 
next day, and that the fire took place bhe 
following Wednesday. Parmeshwar Lais 
statement that he was in the hub at the 
time of the fire is in my opinion, wholly 
and intentionally false. I cannot accept 
his explanation that he could not leave 
the village immediately after the fire be¬ 
cause there was nobody else to look after 
his master’s interest. 1 do not think ib is 
likely that he would have stayed in the 
village alone that night if this had been a 
real case of arson. Next, if Parmeshwar 
had himself seen Munsaf setting fire to 
the hut, I do nob understand why on the 
following morning Ram Lai should have 
been ordered by Audh Behari to go to 
Daltonganj to inform Gajadhar Prasad. 
There would have been no necessity for 
Audh Behari to interfere. I am satisfied 
that Ram Lai was sent by Audh Behari 
and the chaukidar Paujdar by the con¬ 
stable ard that at Daltonganj they had 
an interview with Gajadhar and Parmesh¬ 
war and that under Gajadhar s ordeis 1 ar- 
rneshwar went afterwards to thana to 
lodge an in-ormatiou against Munsaf Ram. 

It has been contended that the first in¬ 


formation contains deiailg which it would 
not have been possible for Parmeshwar 
to give if he had not himself seen Munsaf 
in the act. I am not impressed by this 
argument. The statement that Munsaf 
was running awa} r and that Jagat Prasad 
was standing near the Thakurbari might 
easily have been invented by one who was 
not at the place of occurrence at all. 

It is next; contended that most of the 
information is a mistake of fact and does 
not amount to a false information within 
the meaning of S. 211 I. P. C. If the ap¬ 
pellant had said to the Police that he 
suspected Munsaf Ram and if he had not 
deliberately charged Munsaf Ram with 
having set fire to the hut there might 
have been some substance in this plea, 
but here it is clear that the appellant’s 
intention was not merely that the Police 
should follow up a clue but that the 
Police should put Munsaf Ram on his 
trial. It was clearly the appellant’s in¬ 
tention to set the criminal law in motion 
against Munsaf Ram and to injure Ram¬ 
sunder and Jagat Prasad. 

Next it is contended that the case does 
nob come within the latter part of S. 211. 
It is urged that a false information given 
to the Police is not a proceeding institut 
ed on a false charge within the meaning 
of the second part of the section. In 
my opinion a charge laid before the police 
is a criminal proceeding, and not with¬ 
standing the authority of Queen Empress 
v. Bisheshar (1) I think that the decision 
of Full Bench of the Calcutta High Court 
in Karim Buksh v. Queen Empress (2) 
contains a correct statement of the law. 

Finally there remains the question of 
sentence. Having regard to the fact that 
the hut was a very flimsy and temporary 
structure, and that it was worth only 
Rs. 25-0-0 and that the total value of pro¬ 
perty destroyed was less than Rs. 50“0~0 
a sentence of four years’ rigorous impri¬ 
sonment seems to be unduly severe. 
There might have been a suspicion in the 
the mind of Parmeshwar that Ram 
Sunder s men had had a hand in causing 
the fire and the false charge does net 
bear any indication of any deep laid plot. 
In the circumstances I think that a 
sentence of two years’ rigorous imprison¬ 
ment will meet the ends of justice. The 
sentence is accordingly reduced. 

Bucknill, J.—I agree. 

“(I) [1894] 16 All. 124=1894 A. W. NT 10. 

(2) [1890] 17 Cal. 574 (F.B.). 
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Dass and Ross, JJ. 

Madan Mohan Lal— Defendant—Ap- 
pellanfc. 

v. 

Abdul Razaque Khan and others 

Plaintiffs and Defendants—Respondents. 


Appeals Nos. 127, 128 and 13 t of 1921, 
and 139 to 145 of 1922, Decided on 27th 
May 1924, from a decision of the Sub.-J., 
Gaya, from original decree, D - 7th May 

1921. 


(a) Bengal L ind Revenue Sales Act, {XI of 185!)), 
S. i2— Non-raising of objection on the ground of 
existence of arrears does not prevent party from 
subsequently objecting on that ground. 

. Tho thr 9 e»kinds of objections specified in-S. 12 
are the only objections that could be made to 
the only statements that the application is to 
contain. It would seem to follow from this 
that if no such objection is made, the Collector 
is bound to open a separate account whether 
tho share fro n wnich the separate account is to 
he opened is in arreirs or not at the time. Xo 
inference, therefore, unfavourable to the party 
attacking the opening of separate accounts on 
the ground of the existence of arrears can be 
drawn frem the fact that when the separate 
accounts were opened no objection was raised 
on the ground of the existence of arrears.^ ^ ^ 

{b) Bengal Land Revenue Sales Act, lXI of 185')), 
Ss.lO and 11 —Statute does not authorise apportion¬ 
ment of arrears of revenue irJien separate account 
is opened—But such apportionment so Jar, as it 
is a master of accounts, cannot affect collectin's ju¬ 
risdiction to sell share in arrears. 


There is no authority in the statute for ap¬ 
portioning, when a separate account is opened, 
the arrears of revenue, whether after taking an 
account or merely according to the ratio bet¬ 
ween the Government revenue assessed on the 
separate account and that remaining to be as¬ 
sessed on the residuary share. But so far as 
such an apportionment is a matter of accounts, 
it would be merely an irregularity which at the 
most might give ground for impugning a sale 
under S. 33 of the Act. But tne defect in the 
method of dealing with the arrears cannot affect 
the jurisdiction of the Collector to sell a share 
which admittedly was iu arrears and was liable 
to sale. [B 684 C 1, 2] 

(e) Bengal Land Revenue Sales Act, (A I of 1859), 
S. 13 —Separate accounts—Collector cannot sell 
any share from which separate accounts do not 
show any arrears as due—Date when estate is in 
gcncrcd arrear determines extent of residuary 
share liable to be sold. 


All that the Collector has to do is to look at 
the separate accounts as they stand and if he 
finds that any separate account is not in 
arrear. he is not entitled to sell that share ; he 
can only sell the share from which according >o 
the separate a-counts an arrear of revenue is 
due. The Collect jr is not permitted to sell a 
share merely because that share is in arrears ; 


but he can cnly sell if tho estate is in genera 
arrear. It must be shown therefore that the 
estate as a whole is in arrears and liable to 
sale : and the date on which this liability to 
sale arose must be the date which will fix the 
extent of the residuary share of the estate to be 
put up for sale, if it is that share which is in 
arrears. It may be that the arrears shown at 
that date as due by the rosiduary share had in 
fact come down fro n an earlier period when the 
re- iduary share was larger in extent, that is a 
matter which may give rise to a claim for con¬ 
tribution, but the Collector is bound by what his 
accounts show as they stand. [P 085 C 1, 2] 

(</) Bengal Land Revenue Senes Act, {XI of 1859), 
S. Yd—Residuary share sold aftci opening of sepa¬ 
rate accounts—Onus of showing that at date of 
opening of separate accounts latter also v'ere liable 
to sale is on party alleging so. 

The sale law corHemplabe* that an estate iu 
arrears should be sold as soon as possible after 
the liability to sale has arisen by failure to pay 
the arrears on the latest day of payment. '1 here- 
fore vhere, after opening of separate accounts 
the balance of the residuary share is sold for 
arrears of revenue, the onus of showing that the 
entbe • estate (i. e.. including the separated ac¬ 
counts) was liable to ^alo at the date of tho 
opening of the separate accounts is on the party 
alleging the same. [P 685 C 2] 

(r?) Bengal Land Revenue Sales Act, {XI of 1859), 
S. 13 —Suit contesting sale or residuary share as 
covering separate accounts—Seme old accounts 
shown —Their continued existence should be proved 
by plaintiff. 

In a suit impugning a sale of a residuary 
share for arrears, where plaintiff alleges that the 
sale covers also some separate accounts and 
where some old separs te accounts are shown, 
it is not for the defendants or the Collector to 
show what became of the separate accounts. 
The b .rdeu is on those who challenged the sale 
to show that the separate accounts still exist. 

[P 6S7 C 2) 

(/) Bengal Land Revenue Sales Act, {XI of ’859), 
Ss. LO and 11 —Separate account—Share whether 
poUhta or leham—Proportion between toted jama 
sadr and jama sadr assigned to the share in appli¬ 
cation for separate account determines question . 

When an application for opening a separate 
account is made, the relation between the total 
jam* sadr and jama sadr assigned in the appli¬ 
cation to the share in respect of which the ap¬ 
plication is made is the determining factor as 
to whether the shire is pokta or kham and the 
Collector, iu opening the separate account, 
ought to interpret the share according to this 
proportion. [P 688 C 2] 

P. C. Manuk, Kailashpati , Sarjoo Pra¬ 
sad and Raghanindan Prasad —for Ap¬ 
pellant. 

Saltan Ahmad, Hasan Jan , Syed Ali 
Khan , T. N. S thny and Sultanuddin Hus¬ 
sain —for Respondents. 

Ross, J. —This is an appeal by defend¬ 
ant No. 3 against a decree passed by 
the Subordinate Judge of Gaya in favour 
of the plaintiffs. 
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The facts are these. Mahal Pankardih 
Malehari, Tauji No. 4687, consists of 213 
villages owned by a large number of pro¬ 
prietors many of whom have had separate 
accounts opened from time to time. In 
1918 the residuary share comprised 
shares in 96 villages. This share had 
been in arrears since before 1908, but 
separate accounts continued to be opened 
until 1917. In 1916 the arrears were 
Rs. 4,019-6-7, and in that year, the Col¬ 
lector apportioned Rs. 780-12-0 out of these 
arrears to the separate accounts that had 
been openei during the period in which 
the residuary share had been in arrears. 
On the 8th of June 1917 and on the 
17th of January 1918 the residuary share 
was sold for arrears of Government 
revenue. Both the sales were set aside. 
Eventually on the 23rd of September 1918, 
when the arrears were Rs. 4,961-11-7, 
the share was sold and purchased by 
defendant No. 1, a servant and benamidar 
of defendant No. 3, for Rs. 9,500. Three 
appeals were preferred to the Commis¬ 
sioner of Revenue against the sale by 
certain of the plaintiffs in the present 
suits. These appeals were dismissed. A 
sale certificate was granted and delivery 
of possession was given in 1919. There¬ 
after ten suits, out of which these ten 
appeals have arisen, were instituted by 
some of the proprietors of the residuary 
share, covering some 40 villages out of 
the 96. 

The plaintiffs in their plaints impugned 
the revenue sale on various grounds. 
Some of these grounds they have failed to 
establish and there is no cross-appeal. 

I am therefore concerned only with the 
grounds on which they have succeeded 
in getting the sale set aside. These 
grounds are two, one of which covers all 
the cases while the other affects three 
cases only. 

The first ground is that separate ac¬ 
counts were opened illegally by the 
Collector, while the residuary share was 
in arrears, without realisation of the 
arrears but after deduction of what is 
described in the plaint as an imaginary 
portion of the arrears, and the Collector 
was not legally authorized to sell by 
auction only those ijmali shares which 
were found existing subsequent to the 
default in place of those which existed 
at the time of the default. At the trial 
the answer of the defendant was that 
the proprietors who cot separate accounts 


opened paid their portion of the arrears 
due, but even if they did not do so, the 
sale cannot be challenged on this ground. 
The plaintiffs’ case was that the Collector 
had no power to apportion the arrears 
between the separate accounts and the 
residuary share, that even if he had this 
power the arrears had not been appor¬ 
tioned correctly, that the residuary share 
had been sold for an arrear greater than 
was due from it, and that what ought to 
have been sold was the residuary share 
as it stood when the share fell into 
arrears, and not the residuary share as it 
stood at the time of the sale. In suit 
No. 33 of 1919 (First Appeal No. 139 of 
1921), Suit No. 282 of 1919 (Eirst 
Appeal No. 140 of 1921), and Suit No. 54 
of 1919 (First Appeal No. 144 of 1921), 
the plaintiffs’ case was that the residuary 
share which was sold included shares 
belonging to these plaintiffs which were 
protected by separate accounts. 

The learned Subordinate Judge, in 
dealing with the main ground on which 
the suits were brought, examinel the 
accounts of the estate from the June kist 
of 1913 when the Government revenue of 
the residuary share was, Rs. 2,273-8-0 and 
the arrears were Rs. 2086-13-11. He con¬ 
tinued the examination down to the time 
of the sale when the Government revenue 
had been reduced to Rs. 852-13-0 and the 
arrears had increased to Rs. 4 961-10-7. 
As a result of his examination he found 
that whereas Rs. 1,383-13-0 ought to have 
been apportioned out of the arrears to the 
separate accounts, the Collector had ap¬ 
portioned only Rs. 780-12-0. The arrears 
for which the residuary share was sold 
therefore exceeded the true arrears by 
Rs. 603-1-0. He held therefore that the 
sale was without jurisdiction. He further 
held, however, that the procedure by way 
of apportionment of arrears between the 
separate accounts and the residuary share 
was unwarranted by law and that if 
separate account was to be opened while 
the residuary account was in arrears, this 
could only be properly done if an account 
of the payments made by the co-proprie¬ 
tors had first been taken, and that the 
shares which were separated by opening 
of separate accounts were also liable to be 
sold jointly with the residuary share. 

On the second ground, which was con¬ 
fined to three cases only, the learned 
Subordinate Judge found that the shares 
of the plaintiffs in Suit No. 33 of 1919 in 
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villages Lawabar, Karangarh and Kofchi 
Khas were protected by separate accounts 
]S T os. 34 and 50, and thai in Suits Nos. 
282 and 54 of 1919 the plaintiffs owned 
certain pokhta shares in villages Simri, 
Karhani and Amnabad amounting to 
1 anna 12 dams or 4 annas 18 dams and 
13 kowris Kham which were protected by 
separate accounts whereas in the Collec¬ 
tor’s registers these shares were shown as 
1 anna 12 dams kham with the result 
that a portion was included in the resi¬ 
duary estate which ought to have been 
fully protected by the separate accounts. 
In the result, the learned Subordinate 
Judge passed a decree declaring that the 
sale of the properties of the plaintiffs 
held on the 23rd December 1918 was null 
and void and beyond the jurisdiction of 
the Collector to hold and that the auction- 
purchasers-defendants acquired no title by 
their purchase. He passed a decree for 
recovery of possession in favour of the 
plaintiffs. 

On behalf of the appellant it is conten¬ 


ded in the first place that it is not the 
function of the Civil Court to check the 
accounts of the Collector on what must he 
imperfect materials, and that these 
accounts must be presumed to he correct 
except perhaps in a case where it can lie 
shown that in fact there were no arrears 
due. It is true that the learned Subor¬ 
dinate Judge has gone into the question 
whether the arrears were correctly appor¬ 
tioned between the now separate accounts 
.and the remaining residuary share, but 
this was in reality a subsidiary matter, 
because the main position taken up by 
the learned Subordinate Judge was that 
apportionment could nob he made at all 
and that if a separate account is to be 
opened while the residuary share is in 
arrears this can only bo dore alter an 
account has been taken ol tho payments 
made by the different co-proprietors since 
the time when the residuary share fell 
into arrears. The respondents further 
contend that the opening of a separate 
account while the residuary share is in 
arrears affords no protection at all, and 
that the share which ought to be sold is 
the share as it stood when the share fell 
into arrears. The learned Counsel for the 
appellant on the other hand argues that 
although there is no legal obligation on 
the Collector to apportion the arrears, 
this is an equitable and just procedure 
sanctioned by levenue practice, and that 
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the Civil Court has no right to go behind 

the apportionment as made. 

In order t) deal with this argument 
it is necessary to consider the relevant 
sections of the Revenue Sale Law and of 
the Bengal Land Registration Act. The 
sections relating to the opening of separate 
accounts are Ss. 10 and 11 of Act XI 
of 1859 and S. 70 of the Bengal Land 
Registration Act (Bengal Act VII of 1870) 
Without going into the details which 
differentiate these sections, what they 
require generally is that V hen a record¬ 
ed sharer of a joint estate desires to pay 
his share of the Government revenue 
separately, he may submit to the Collector 
a written application to that effect 
which ’ must contain a specification of 
the share held in the estate by the appli¬ 
cant" and in the case where “ the share 
consists of a specific portion of the land 
of the estate" .... “ specification of 
the land and of the boundaries and extent 
thereof, together with a statement of the 
amount of sadr jama heretofore paid on 
account of it.” The Collector is then 
required to publish in certain places a 
copy of the application, and, if within 
six weeks from the date of the publication 
of these notices, no objection is made by 
any other recorded sharer, the Collector 
shajl open a separate account with tho 
applicant, and shall credit separately to 
his share all payments made by him on 
account of it. Tho date on which the 
Collector recorded his sanction to the 
opening of a separate account shall 
he hell to be that from which 
tho separate liabilities of tho share 
of the app'licant commence." S. 12 pro¬ 
vides that if any recorded proprietor of 
the estate. . . .object that the applicant lias 
no ri ght to the share claimed by him, or 
that his interest in the estate is less or 
other than that claimed by him, or, if the 
application lie in respect of a specific 
portion of the land of an estate, that the 
amount of sadr jama stated by the ap¬ 
plicant tD have been heretofore paid on 
account of such portion of the land, is not 
the amount which has been recognized by 
the other sharers as the jama therecf, the 
Collector shall refer the parties to the 
Civil Court and shall suspend proceedings 
until the question at issue is judicially 
determined." S. 74 of Act \ II of 1876 
contains a similar provision. Now at this 
point a question arises whether the Col¬ 
lector has any discretion to refuse to open 
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a separate account when the residuary 
share is in arrears. On behalf of the 
appellant it is contended that if S. 12 was 
nob there, it could not 1)9 said that the 
Collector could not deal with objections, 
that the fact that S. 1*4 provides for the 
disposal of thre9 particular kinds of ob¬ 
jection by the Civil Court, must not be 
taken to imply that the legislature con¬ 
templated no other kind of objection and 
that any proprietor may raise the objec¬ 
tion that the residuary account is in 
arrears, and if the objection is not raised, 
it must be taken that the parties ac¬ 
quiesce and the Collector is entitled to 
open a separate account. For the res¬ 
pondents it is argued that the Collector 
has no power to deal with objections ; 
that they are for the Civil Court and that 
the question of arrears does not concern 
the Collector as the law gives ample 
security for - the revenue. It is not 
perhaps necessary to decide the question, 
but it may be pointed out that the three 
kinds of objections specified in S. 12 are 
the only objections that could be made to 
!the only statements that the application 
is to contain. It would seem to follow 
from this that if no such objection is 
made, the Collector is bound to open a 
separate account whether the share from 
which the separate account is to be 
opened is in arrears or not at the time. 
No inference, therefore, unfavourable to 
Ifche respondents, can in my opinion be 
drawn from the fact that when the 
separate accounts were opened no objec¬ 
tion was raised on the ground of the 

existence of arrears. 

The next question is whether the 
Collector’s procedure in dealing with the 
arrears was correct, and, if not, whether 
this in itself affects his jurisdiction to sell 

the residuary share. 

There is no special procedure appointed 
by the Act for dealing with the case 
where the residuary share is in arrears, 
possibly because it was not contemplated 
that there should be arrears, or because 
the security of the revenue is not affected 
by the opening of a separate account. 
There is no authority in the statute for 
apportioning the arrears, whether aftei 
"taking an account, as the learned Sub¬ 
ordinate Judge has suggested, should be 
done, or merely according to the ratio 
between the Government revenue assessed 
on the separate account and that remain- 
ling to be assessed on the residuary share. 


It is true that this latter method appear 
to be authorized by the practice of the 
Revenue Courts ; see the letter from the 
Commissioner of the Patna Division to 
the Collector of Gaya (Ex. GG at page 89 
of the paper book). The justice of such a 
method may be open to question, because 
it may be that the proprietor who is ap¬ 
plying for a separate account has been 
punctual in his payments ; and normally 
it would be the proprietor who was 
punctual in his payments who would seek 
protection against the less punctual pro¬ 
prietors by opening a separate account 
(see the preamble to Act XI of 1859). 
But so far as this is a matter of accounts, 
it would be merely an irregularity which 
at the most might give ground for impugn¬ 
ing a sale under S. 33 of the Act. But 
I do not see how the defect in the method 
of dealing with the arrears can affect the 
jurisdiction of the Collector to sell a 
share which admittedly was in arrears 
and was liable to sale. 

But there is another aspect of this 
matter and it is upon this aspect that the 
respondents especially insist. They con¬ 
tend that there is no means of dealing 
with arrears and that no means is neces¬ 
sary because the opening of a separate 
account when the residuary share is in 
arrears has no effect at all; the share 
which is to be sold when it eventually 
becomes liable to sale is the share as it 
stood when it fell into arrears. The 
consequence is that the Collector has in 
effect split up the re/enue unit which he 
ought to have sold and which was liable 
for the arrears and has sold a part of it 
for an arrear for which it was only 
partially responsible ; this, it is contended, 
he had no jurisdiction to do and the sale 
is bad on this ground apart from S. 33 
altogether. On the first part of this argu¬ 
ment it is contended that if the share of 
A, B, C and D is liable for a- debt, that 
debt cannot be thrown upon the share of 
B y C and D while the share of A is saved 
from liability by being separated out after 
the debt had been incurred. It seems 
clear on general grounds that the resi¬ 
duary share, as it stood when the debt 
was incurred, would be charged as a whole 
with that debt and that no part of it 
could escape from the charge by subse¬ 
quent separation. The question is whether 
the Sale Law prevents the application of 
this principle. The section relevant to 
this question is S. 13 which provides that 
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Whenever the Collector shall have ordered 
a separate account or accounts to be kept 
for one or more shares, if the estate shall 
become liable to sale for arrears of 
revenue, the Collector iD the first 
place shall put up to sale only that 
share or those shares of the estate from 
which according to the separate ac¬ 
counts, an arrear of revenue may be 
cue.” S. 14 then further provides for the 
contingency that the highest offer for the 
share may not equal the amount of the 
arrear, and for the liability of the whole 
estate to be sold in such a case It 

is argued for the respondents that S. 13 
contemplates the case cf an estate 
becoming liable to sale for arrears of 
revenue after the separate account has 
been opened ; that it deals with the case 
where the Collector shall have ordered 
a separate account to be opened and 
that in such a case, if the estate shall 
become liable to sale, then certain con¬ 
sequences tollow ; and that there is noth¬ 
ing in tbi 3 section to protect a separate 
account which has been opened after the 
liability to sale arDse, because the sec¬ 
tion does not deal with such a case. 
But the section does lay down a gene¬ 
ral rule, and it must be construed so 
as to express a general rale. The learned 
counsel for the appellant contends 
that all that the Collector has to do 
is to look at the separate accounts as they 
stand, and if he finds that any separate 
account is not in arrear, he is not en¬ 
titled to sell that share, he can only 
sell the share from which, according to 
the separate accounts, an arrear of 
revenue is due. lie points out that the 
Collector is not permitted to sell a share 
merely because that share is in arrears; 
but he can only sell if the estate is in 
general arrear. It must bo shown, there- 
ifore, that the estate as a whole is in 
arrears and liable to sale ; and it is con¬ 
tended that the date on which this 
liability to sale arose must be the date 
iwhich will fix the extent of the resi¬ 
duary share of the estate to ho put up 
for sale, if it is that share which is in 
arrears, as in bho present case. This 
contention appears to he sound. The 
argument accepts the main position of 
the other side, hut seeks to escape from 
the effects of that concession by throw¬ 
ing the date after the period when the 
separate accounts in question were 
opened. It is contended in short that 


although the residuary share may ha76 
been in arrears, and in considerable ar¬ 
rears, since 190c, there is nothing in 
this record to show that the estate as 
a whole became liable to sale for ar¬ 
rears before June 1917 when it was 
actually put up for sale. The Sale Law 
contemplates that an estate in arrears! 
should ho sold as soon as possible after | 
the liability to sale has arisen by 
failure to pay the arrears on the latest: 
day of payment ; and it must he pre-i 
sumed that inasmuch as the estate was 
not put up for sale until June 1917, it 
did not become liable to sale before that 
date. In any case it is for the plain¬ 
tiffs to show that the estate became, 
liable for sale before the separate ac i 
counts in question were opened. The} 
have not shown that the estate became 
liable to sale before Juno 1917 or that 
any separate account was opened after 
March 1917, and they must therefore 
accept what the separate account* show 
at that date and consequently the sale 
was properly held according to the pro¬ 
visions of S. 13. The apportionment of 
arrears was made in 1916 and there¬ 
fore cannot affect the question. S. 13 
lays down what the Collector has to 
do at the time when he takes action 
under that section, and ho is bound by 
what the separate accounts show at that 
point of time. The co-sharers may have 
rights of contribution inter se, but that 
is not a matter with which the Col¬ 
lector is concerned. The point of time 
which determined the action of the Col¬ 
lector in the present case was dune 1917 
and no separate account was opened 
after that date and therefore the resi¬ 
duary shares, as it stood at that time, 
was properly put up for salo. It may 
he that the arrears shown at that date 
as due by the residuary share had in, 
fact come down from an earlier period 
when tho residuary share was larger in 
extent ; that is a matter which may 
give rise to a claim for contribution, but 
the Collector is bound by what his ac 
counts show as they stand. The argu¬ 
ment for the respondents is that the 
residuary share which was sold in 1918 
was not the share from which the ar¬ 
rears were due. Between September 
1913 and September 1915 at least 


eighteen separate accounts were opened, 
viz., separate accounts 368, 370, 372, 


374,379, 380, 381, 382, 383, 386, 388 
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to 395. These all formed part of the 
residuary share and were opened out of 
it and were responsible in part for the 
arrears for which the sale took place. 
Therefore, the sale of the residuary share, 
as it stood in 1918 for these arrears, 
was without jurisdiction. Now it is ai- 
mitted that when the estate became 
liable to sale, the share, which, accord¬ 
ing to the separate accounts was 
liable to sale for an arreai* of reve¬ 
nue, was the share that had to be 
put up for sale. The phrase “accord¬ 
ing to the separate accounts” is 
construed by the respondents as 
requiring the Collector to trace the 
arrear back to its origin, taking into 
consideration ail the separate accounts 
which had been opened since the arrear 
began and to determine what the share 
then was and to put that up for sale. 
This does not seem to me to be the 
natural force of the words, but a strained 
and artificial sense. It is pointed out that 
this is the view which has been adopted 
by the Board of Bevenue in the rule 
relating to Wards’ Estates quoted by the 
learned Subordinate Judge, framed under 

Ss. 23 to 26 of Act IX (B. C ) of 1879. 

That rule, however, is not binding on the 
Civil Court in construing S. 13 of the 
Bevenue Sale Law. It leads to obvious 
difficulties. Thus, in the present case, 
in 1913, when the arrears were 
Bs. 2,205-1-6, separate accounts 368, 370, 
372 and 374 were opened and separate 
accounts 16, 17, 22, 56, 66, 89, 163, 182 
and 191 were closed. In January 1914 
separate account 363 was closed. In 
March 1914, when the arrears were 
Bs. 2,493-12-9, separate accounts 377 and 
378 were opened, and in June 1914, when 
the arrears were Bs. 2,782 9-9 separate 
accounts 379, 380, 381, 382 and 383 were 
opened. In September 1914 separate 
account 276 was closed. In January 1915 
separate accounts 386 and 388 were opened, 
the arrears being then Bs. 2,680-9-5. 
In March 1915 separate accounts 389 
and 390 were opened when the arrears 
we *e Bs. 3,057-1-11. In -June 1915, 
when the arrears were Bs. 3,326-2-8, 
separate account 391 was opened, and in 
September 1915 separate accounts 392 
to 395 were opened when the arrears 
were Bs. 3,356-0-6. It is difficult to see 
on what principle these separate accounts, 
which have had a separate existence 
which sets them free from the burden of 


the accumulating arrears can be held 
liable to sale for an arrear much greater 
than any arrear for which they could be 
held responsible. Again, for aught we 
know, the separate accounts which have 
been opened may have been formed 
partly out of the residuary share and 
partly by amalgamation wiGh other sepa¬ 
rate accounts. On what principles are 
they to be desintegrated ? It seems 
therefore that the construction for which 
the respondents contend is not practicable^ 
The explanation must be this : that 
the Collector is concerned with the collec¬ 
tion of the revenue, and sales take place 
with this object in view, the co-sharers- 
being left to the ordinary remedies for 
enforcing their rights inter se. I hold, 
therefore, that the Collector was entitled 
to put up for sale in June 1918 the 
residuary share as it stood at that date 
for the arrears then shown against it in 
the Collector’s books. 

The second part of the argument is 
equally without force. It is admitted 
that the estate was in general arrears and 
that the share in arrears, according to 
the separate accounts, was liable to sale. 
The Collector therefore had jurisdiction 
to sell. If there was any irregularity in 
the exercise of the jurisdiction the remedy 
was provided by S. 33. But where there 
is jurisdiction, an irregularity in its exer¬ 
cise cannot take the sale outside the 
Act. The respondents rely on the deci¬ 
sion in Mah'int Krishna Daijal Gir v. Syed 
Abdul Gaf/ar (1). But the facts of that 
case were entirely different from the facts 
of the present case, and the question was- 
one of the construction of the. notice 
under S. 6 of the Act, viz., whether the 
dominant description of the i^roperty 
sold was the word ‘ ijmal ’ cr the detailed 
list of the villages annexed thereto. 
The decision on that question cannot 
throw any light on the present case. 

1 hold, therefore, that the Collector had 
jurisdiction to sell the property, and as 
the sale is not attacked on any of the 
grounds stated in S. 33 it must stand. 

I now turn to the second ground 
which concerns three of the cases.^ The 
contention of the plaintiffs in Suit No. 33* 
of 1919 was that the shares in Lawabar, 
Karangarh and Kothi Khas were pro¬ 
tected by separate accounts Nos. 34 and 
5 0. Now Begister D does not show 
( 1 ) [1917J 2 Pat. L. J. 402=40 1. C. 13=2. 

Pat, L. \V. 229. 
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these separate accounts for any of these 
bnree villages. A Rubakar of 1871 
(Ex. 57 d) shows that a separate account 
was opened for certain shares in certain 
villages in this estate, including Lawabar 
and Karangarh for a share of la. 16d. 
19k.17b. lOph. and Kobhi for a share 
of lBd. 9k. 18b. 15ph. The revenue 

assessed on this separate account is 
Rs. 650 ; and as this is the amount shown 
against the separate account No. 31 in 
the tauzi roll (Ex. Z) it may be taken 
that this separate account which is 
shown in Ex. Z to have been opened on 
the ‘21st March 1871, the date of Ex. 57d, 
is that separate account. Similarly by 
a Rubakar, Ex. 57 c, dated the 14th of 
September 1874, a separate account was 
oponed for shares in Lawabar and 
Karangarh of 1 anna 4 dams and 1 krant 
which by reference to the tauzi roll 
Ex. Z, is seen to be separate account 
No. 50. The tauzi roll shows that numerous 
separate accounts have been opened out 
of accounts Nos. 34 and 50 although these 
accounts still exist ; because Ex. Z shows 
that a revenue of Rs. 347-1-0 and Rupees 
37-13-0 is still assessed on separate 
accounts, Nos. 34 and 50, respectively, 
liut the question is whether, after the 
subsequent dealings with these separate 
accounts, what remains contains the 
three villages in question. The register 
of separate accounts, Register No. 12 A. 
(Exs. 44 to 44h) does cot show any 
separate account, No. 34, so far as Lawa¬ 
bar is concerned. Moreover, the total 
of separate accounts Nos. 249,317, 318 
and 320, which the tauzi roll shows to have 
been opened out of separate accounts 
Nos. 34 and 50, covers a greater share in 
Lawabar than was covered hv the 
original separate accounts Nos. 34 and 50. 

With regard to Karangarh, separate 
account No. 50 does not appear. Separate 
account No. 395 which has been opened 
out of both separate accounts N )s. 50 and 
34 (see Ex. Z) is shown, as well as the 
separate accounts Nos. 317, 318 and 320 
which were opened out of separate 
account No. 34. It is true that separate 
account No. 34 is also shown as covering 
a share of 1 anna 8 gandas : but it is con¬ 
tended that this is an error due to the 
omission to strike out this old account 
from the register when new accounts 
were opened out of it. This may be so 
because the total of the shares in 
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Karangarh opened out of separate account 
No. 34 comes to more than the 
share originally represented by that 
account. In Kothi Khas separate 
account No. 34 i*s still shown for a share 
of 18 gandas and odd. Three separate 
accounts Nos. 317, 318 and 320 opened 
out of separate account No. 34 total 
more than the share in Kothi Khas 
originally represented by separate 
account No. 34. Probably, therefore, the 
continued appearance of separate account 
34 in Register 12 A is a mistake. 

It is contended on behalf of the res¬ 
pondents that the continuity of the 
separate account must be presumed and 
that the defendant must show that it 
went back to the ijmali account or became 
part of some other account'; and that 
it is enough for the plaintiffs to 9 how that 
a separate account once existed. In my 
opinion this argument throws the burden 
of proof wrongly. It is not for the 
defendants or the Collector to show what 
became of these separate accounts. The 
burden is on those who challenge the sale 
to show that these separate accounts 
which were opened so far back as 1871 
and 1874 still exist. The evidence sho ws 
that they do not exist in their original 
form any longer. Register 12 A is inac¬ 
curate as is admitted by both sides and 
the traces of one or other of these 
accounts in the register cannot he relied 
upon. Register I) does not show their 
existence and this in my opinion is the 
best evidence in the case. 1 hold that 
the plaintiffs have failed to establish 
their case on this head. 

In Suit No. 282 of 1919 (First Appeal 
No. 140 o r * 1922) the plaintiffs claim 
that their shares in mauzas Sirari and 
Kurhani are protected by sepa¬ 
rate account No. 152. Their case is that 
these villiges fall in three mahals, 
namely, Pankhardih-Malihari, (iarua and 
Khaira (see Mahalwar Register, Pargana 
Sherghati, Ex. 45). Kurhani appears as 
No. 62 in toe register to the extent of 
5 annas 6 dams and 2 kowris, and Simri 
as No. 1H4 with a similar share in Mahal 
Pankhardih-Malihari, that is to say, one- 
third of each of these villages belongs to 
that Mahal, and i3 treated for the pur¬ 
poses of that Mahal as being 16 annas. 
The documents show that the plaintiffs 
purchased ! anna 12 dams 17 kowris 
13 howris and 6 phouris in these villages 
out of 5 annas 6 dams and 2 kowris. 
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Separate account No. 152 was opened in 
respect of this share in March 1889. Ac¬ 
cording to the plaintiff’s case this sepa¬ 
ratee account ought to have been shown in 
the Collector s register as being opened in 
respect of 4 annas 18 dams and 13 kowris, 
treating the share of these villages in 
mahal Parkhardih-Malihari as 16 annas; 
whereas, in fact, it was opened in respect 
of only 1 anna 12 dams 17 kowris 
13 bowris and 6 phouris, with the remit 
that the difference was left unprotected 
by the separate account and went into 
the ijmali share which was sold for arrears 
of Government revenue. The application 
for the opening of separate account is 
Ex. 38-A. That application was made 
under S. 70 of the Land Begistration Act. 
In accordance with the requirements of 
that section it specified the share of the 
petitioner as 1 a. 12 d. 17 k. 13 b. 6 ph. It 
also specified the jama sadr of the 

16 annas as Bs. 12-4-3 and the propor¬ 
tionate revenue on the share of the peti¬ 
tioner as Rs. 3-12-9. Consequently it is 
clear from the Government revenue stated 
to be due on the share in respect of 
which the application was made that the 
share referred to in the application was a 
pokhta share and that the separate ac¬ 
count ought to have been opened for 
4 annas 18 dams and 13 kowris. The 
Government revenue on that share has 
all along been paid and it was only by 
mistake that in the Collector’s register 
the share was entered as a kham share 
and not pokhta with the result that the 
greater portion of it was left unprotected. 

In Suit No. 54 of 1920 (First Appeal 
No. 144 of 1922) the plaintiff’s case is 
similar ard relates to a similar share iu 
mauza Amnabad which is one of the con¬ 
stituent villages of Mahal Panknardih- 
Malihari and which appertains also to two 
other Mahals, the shares in the three 
Mahals being equal. The plaintiff pur¬ 
chased 1 anna 12 dams 17 kowris 
13 bowris and 6 phouris out of 5 annas 
4 pies share in this village and made an 
application for the opening of a separate 
account (Ex. 38), ard separate account 
No. 158 was opened under S. 70 of the 
Land Begistration Act. The petition is 
not as clear as it might have been. It 
describes the share a9 1 anna 12 dams 

17 kowris 13 bowris and 6 phouris out of 
16 annas ; but it states the previous jama 
aadr to be Bs. 5-13-10 and the propor¬ 
tionate revenue Re. 1-13-0. The relation 


r . Nand Kishore Prasad 

between the total jama sadr and the jama 
sadr proportionate to the applicant’s share 
clearly shows that the application was 
made in respect of a pokhta share. The 
separate account, therefore, ought to have 
been opened for 4 annas 18 dam3 
13 kowris kham share ; but, in fact, it was 
opened in respect of 1 anna 12 dams 
17 kowris 13 bowris and 6 phouris kham 
share. The plaintiff has all along been 
paying Government revenue on full extent 
of her interest ; but, owing to the mistake 
in the Collector’s register, that interest 
has not been fully protected by the sepa¬ 
rate account which was opened. The 
contention on behalf of the appellants is 
that it is not the duty of the Collector to 
ascertain whether the share specified in 
the petition is pokhta or kham ; but, in 
my opinion, the relition between the 
total jama sadr and the jama sadr assigned 
in the application to the share in res¬ 
pect of which the application was made 
is the determining factor ; and the Collec¬ 
tor, in opening the separate account, ought 
to have interpreted the share according 
to this proportion. 

I think, therefore, that the entire shares 
of the plaintiffs in these suits were pro¬ 
tected, and as it is not disputed that the 
Government revenue had been fully paid 
in respect of the entire shares, the sale of 
these shares was without jurisdiction. 
Moreover, the shares sold were in fact no 
part of the residuary share and did not 
pa3s by the sale of the same. The plain¬ 
tiff's are therefore entitled to succeed in 
these two suits and Appeals Nos. 140 and 
144 of 1922 must be dismissed with costs. 
The other appeals are decreed with costs 
and the suits are dismissed with costs. 

A pj^eals partly allowed. 
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Boss and Kulwant Sahay, JJ. 

Ravi Ghulam Singh and others — 
Appellants. 

v. 

Nand Kishore Prasad and others —* 
Besxjondents. 

Appeal No. 415 of 1922, Decided on 
20th January 1925, from a decision of 
the Addl. D. J. of Patna, D - 11th 
January 1922. 
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+ (a) Hindu, Law — Debts— Sons are nit liable 
for father's simple money debt where partition 
has occurred before suit . 

While the pious duty attaches to the son- 
even during the life-time of the father, where 
partition has taken place before the suit is 
brouzht, the property of the sous cannot be pro¬ 
ceeded against in satisfaction of a ^mple money 
debt. 41 Mad. 13b Foil. [P- 689 C. 1J 

K. P. Jaycisw.il and Bimola Charan 

Sinha —for Appellants. 

Siveshwar Dayal—tor Respondents. 

Ross, J.— The first contention raised 

by the learned counsel for the appellants 

is that the learned District Judge was in 

error in holding : . 

“ that the sons cannot be made liable 

on the ground that it is their pious duty 

to pay off their father's debt inasmuch 

as the father (defendant No. 1) is alive. 

It is conceded by the learned vakil tor 

the respondents that this is an error and 

that, so far as the pious obligation is 

concerned, it attaches during the luetime 

of the father. 

The second contention was that the 

enquiry was sufficient. The learned 
counsel referred to the passage of the 
judgment of the Additional District Judge 
dealing with this point and observed that 
two cousins of the defendants had given 
information to the plaintiffs. He con¬ 
tends that this evidence ought to have 
been acted upon by the Additional Dis¬ 
trict Judge. In my opinion, it is not 
open to this Court in second appeal to 
question the finding on this part of the 
case which is a finding of fact. 

On behalf of the respondents, while it 

is admitted that the pious duty attaches 
to the son even during the lifetime ot 
the'father, it is contended that as parti¬ 
tion had taken place, and had taken place 
before the suit was brought, the property 
of the sons cannot be proceeded against 
in satisfaction of this simple money debt. 
This contention was supported by a ieici- 
ence to the decision in Vinjamampati 
Pedci Venkanna v. Vadlamannati Sree- 
nivtisd Deekshatulu (l) and specially to 
the judgment of Kumara3wami Sasuriyar, 

J. (at page 142, 41 Mad.). It is clear 
that in any case only the assets of the 
father in the hands ol the sons coul 1 ho 
followed. Rut, after partition has taken 
place, there are no assets of the father 
in the hands of the sons and there is 

* (L) i L )18J 1L Ma i. 136 =33 d. L. 519 22 

M. L T. 33 4—6 L. W. G49— 43 I. C. 225 - 
(1918) M. W. N. 55. 
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nobbing to follow. This is not a case o f 
mortgage where the security attaches to 
the property and clings to it even after 
partition. In the case of a simple mor ey 
debt, where there are no assets of tne 
father in the hands of the sons, there is 
nothing for the creditor to proceed against 
so far as the sons are concerned. 

Finally, it was argied by the learned 
counsel for the appellants that in equity 
defendants Nos. 2 to 4 are bound hy this 
debt because they have obtained benefit 
from it. It is said that the money was 
borrowed in connection with the partition 
suit and that these defendants have 

obtained the benefit of this loan by the 

partition being effected. Now, this argu¬ 
ment also is met by the findings of fact. 
The learned Additional District dudge 

has held : 

" that it has not been shown how much, 
if anything, the defendant No. 1 had to 

pay as commisdoner’s fee. 

and it has baen stated above that no 
money was necessary to be borrowed to 
meet the family expenses. Necessity to 
borrow the money has not at all been 

proved.” 

It follows that if there wag ao necessity 
to borrow the money these defendants 
cannot be bound to mike gool the loan. 
The decision ot the learned Additional 
District Judge is right and the appeal 
must therefore be dismissed witn costs. 

Kulwant Sals ay, J —I agree. 

A p peal d is m issed . 
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Jw ala Prasad, J. 

Rameshwar Sindh Applicant. 

v. 

King-Eviperor — Opposite Party. 

Criminal Revision No. i in of 1924, 
Decided on idth ot January 1921, from 
an order of Honorary Magistrate, Gaya, 
D - 6th November 1924. 

(a) Criminal V. C., S. 522 —House taken posses¬ 
sion of by criminal trespass by accused threatening 
io me force — S, 522 applies. 

Where the accused su iceedcd i i taking posses- 
rue i ot the house br moans of criminal trespass 
threatening to uie force to the complainant and 

his men. 

Held' that their act clearly came under S. 522. 

[ P. G90C11 
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(b) Criminal P. C., S. 522 (3)— No lime V-mit 
exists for order under .S’. 522 to be passed Oy Court 
Ot appeal , revision , pfc. 

the CSnrfJ U f Uder t H e Seotion ma y be Passed by 
the Courts of appeal, confirmation, referenoe or 

revision at any time howsoever long aRer the 

bv the Magistrate. Thus, where a 

the°nre r e fc O Pa ^ SSeS ^ ° rder UUder S ” 522 beyond 
the prescribed one month, though the order by 

heS’r t 1S1 "f’ Jet ,itis com petent to 
the High Court as Court of Revision to order 

il ““j ' 0 ” Cf P° ssessi °“ *o the person 

possessed. [P, 690, C 2] 

b. Bashiruddin and S. N. Nooruddin — 
for Appellant. 

Jwala Praia t, J.—The Magistrate by 
Ins order of the 6th November 1924, 
directed the Sub-Inspector, Tikari Police! 
to see than possession of the house, for 
enteiing which the petiiioners were in 
another case convicted under S. 448, 
Penal Code, was restored to the com¬ 
plainant. The order is objected to on 
two grounds: first, that the mere convic¬ 
tion under S. 448 does not justify an 
order for restoration under S. 522 of the 
Code of Criminal Procedure. The com¬ 
plainant’s case under S. 448 was that the 
accused persons in large numbers came 
armed and forced themselves into the 
house in spite of the remonstrance made 
by the complainant. The accused suc¬ 
ceeded in taking possession of the house 
by means of criminal trespass threaten¬ 
ing to use force to the complainant and 
his men. Therefore, their act would 
clearly come under S. 522 which says : 

W henever a person is convicted of an 
offence attended by criminal force (or 
show of force or by criminal intimida¬ 
tion), and it appears to the Court that by 
such force (or show of force or criminal 
intimidation) any person has been dis¬ 
possessed of any immovable property, the 
Court may, if it thinks fit (when convict¬ 
ing such person or at any time within 
one month from the date of the convic¬ 
tion) order (the person dispossessed) to 
he restored to the possession of the 

i« 
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dation have been added. I n the pre- 
sent case the finding of the Magistrate is 
the accused were members of an 


same. 

The case cited on behalf of the peti¬ 
tioners Mahesh Scihu v. Emperor (l), does 
not apply to the present case, and the 
amendment of S. 522, as it then stood, by 
adding the words “ show of criminal 
f orce puts an end to the present conten¬ 
tion. S. 522, previous to the amendment 
of 1928, had only the words by criminal 
force. By the amendment the words 
or show of force or by criminal intimi. 

(1) [19ly] 20 Cr. L. 3. 2,0^50 I. C. dO. 


„7 _, c , , - ui an 

umawxul assembly under S. 143, Penal 

unrW fch6 ^ haV6 b60D ^Dvicted 

ndei that section though no separate 

sentence has been passed ; so the convie- 

ion in the present case is not merely 

under S. 448, but under Ss. 448 and 143. 

, contention must, therefore, be over- 
ruled. 

Next it is contended that the order of 
tbe Magistrate in the present case passed 
on the 6th of November, more than six 
weeks after the conviction of the accused 
by him on the 23rd September 1924, is 
illegal. In this connection also the 
recent amendment may he usefully looked 
into. Under the old section the Magis¬ 
trate was required to pass an order of 
restoration immediately upon the convic¬ 
tion of an accused, and it was held that 
the order of restoration must have been 
passed simultaneously. In view of those 
decisions one month s time is now given 
to the Magistrate to pass an order of 
restoration after' the conviction of an 
accused. The order in the present case is, 
no doubt, more than six weeks after the 
conviction of the accused. Strictly speak¬ 
ing, therefore, the order will be beyond 
the power of the Magistrate. But clause 
v3J of the section is a new provision 
added in 1923 whereby an order under 
the section may be made by any Court of 

appeal, confirmation, reference or revi- 
sion. 

Thus, the order may be passed by the 
Courts of appeal, confirmation, reference 
oi revision a f - any time howsoever long 
after the conviction by the Magistrate, 
ihe matter has come to this Court in 
revision. This Court is, therefore, com¬ 
petent to pass an order restoring the 
property to the complainant of which he 
has been dispossessed by forcible criminal 
trespass committed by the accused. In 
the circumstances of the case I exercise 
my poorer to pass an order under S. 522 
of the Code of Criminal Procedure, which 
virtually is confirmation of the order 
passed by the Magistrate. 

Revision disallowed. 
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ADAMI AND KULWANT SAHAY, JJ. 


Hansraj Sangechi and others 
menfc-Debtors—Appellants. 


Judg- 


v. 


Decree 


a petition was 

judgment;-debtor 

of Rs. 8*23-1-9, 
Court that day, 


Jogeshar Prasad and another" 
holder9—Respondents. 

Miscellaneous Appeal No. 3 of 192 ), 
Decided on 20th May 1925, against an 
order of the D. J. of Monghyr, D - 26th 
September 1921. 

Civ'l P. C., S. 143 —Date of payment of decretal 
amount fixed by consent of parties-Sa'e to be can¬ 
celled on payment of money agreed—f line xs 
essence of the compromise and cannot le extended 
by the Court—Contract Act, S, 55. 

Time is of tlie essence of the agreement, when, 

in the course of proceedings by the judgment- 

debtor to set atide an execution sale, a com¬ 
promise is made between the decree-holder and 
judgment-debtor that on payment of the judg¬ 
ment-debt within a prescribed period, the sale 
shall stand cancelled, while upon failure to 
make such pavinont the sale shall stand con- 
hrnod. Io such a cam the Court has no power to 
extend the time fixed for payment. *3 C. P- J • 

244 Foil. L1 * L * 1 

Subal Chandra Mazumdar for .6a/ 
Mohan Ganguly—tot Appellants. 

Bnj Kishore Prasid—iov Respondents. 

Facts—On the 28th August 1924, 
while nn appeal was pending lief ore the 
District Judge of Monghyr, the parties 
came to terms, and it was agreed that 
if the present appellant, t°.e judgment- 
debtor, deposited in Court in favour ol the 
decree-holder, the present respondent, the 
full amount of the decree including the 
costs of the appeal within lc days from 
that date, that is to say, by the 13th 
September 1923, the appeal would be 
allowed and the sale held in the connected 
execution case would he sot aside- If 
the money was not deposited within the 
time allowed, then the appeal would he 
dismissed and the sale would stand con¬ 
firmed. 

Accounts had to he made up and were 
ready on the 4th September. On the 
13th September, the date on which the 
sum should have been deposited by the 
judgment-debtor, the latter filed a peti¬ 
tion asking for a short extension of time 
for the deposit of the amount. I he order 
passed w’as that the petition should he 
put upon the 15th September, which was 
the date which had been fixed by the 
learned District Judge for dealing with 
the case. No deposit was made until the 


19bh September, when 
filed on behalf of the 
praying that the sum 
which was brought to 
should be ordered to be deposited with 
the nazir. The District Judge passed 

the order that the appellant might deposit 

the amount and produce a chalan by the 
23rd September. On the 23rd September 
an order was passed that the case should 
he put up on the 25th. On this latter 
date an order was recorded that the 

amount had been deposited on the 22nd 

as shown by a chalan. On the 26th the 
learned District Judge heard the pleaders 
on both sides and held that as the judg¬ 
ment-debtors had failed to deposit the 
money within the time ordered by the 
Court, the appeal must be dismissed with 
costs, and the sale must stand confirmed 
as had been ordered. The judgm6nt-debtor 
appealed to the High Court against this 

order. 


Adarr.i, J — L At'tor stating facts as set 
out above, his Lordship proceeded;—. 

It is contended that the learned 
District Judge by his order of the 19th 
September, and also by his order ot the 
13th September, allowed an extension of 
the time and that he had power so to 
order an extension, and therefore, the 
depositing of the decretal amount on the 
22nd September fulfilled all the require¬ 
ments of the agreement and the sale 
should have been set asido. In the order 
sheet there is no order for extension of 
time ; there are orders that an inquiry 
should he made whether the amount had 
been deposited or not. and, when the ap¬ 
pellant brought the money into Court and 
asked leave to deposit it, the learned 
District Judge allowed the deposit, but 
he did not express that by that deposit 
the terms of the agreement would he held 
to have been fulfilled. The question is 
whether the learned District Judge would 
in any case have jurisdiction to allow an 
extension of time having in view the 
terms oi the agreement reached between 
the parties and whether time was of the 
essence of the contract. Several cases 
have been put before us in which it has 
been held that, whero there has been a 
consent between the parties, the Court has 
power to grant relief against forfeiture 
and to extend the time for this purpose. 
But the present case is not a case of 
relief against forfeiture. In the case of 
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Kandarpa, Nag v. Banwari Lai Nag (l) 
Mookerjee, Acting G. J., laid down, after 
considering the case-law on the subject 
the principle which governs cases like the 
presenu one. From the cases he examined 
he laid down the principle that time is of 
the essence of the agreement, when, in 
the course of proceedings by the judg¬ 
ment-debtor to set aside an execution 
sale, a compromise is made among the 
iecree-holder, judgment-debtor and execu¬ 
tion purchaser that on payment of the 
judgment debt within a prescribed period, 
the sale shall stand cancelled, while upon 
{failure to make such payment the sale 
shall stand confirmed. He said: 

in such cases as the parties 'intended 
in the first conception of the agreement 
to make time the essence of tlie contract, 
the Court would not be competent to 
extend the time except by consent of all 
the parties concerned.” 

That principle must be applied in the 
present case, and I am of opinion that the 
[District Judge had not the power to ex¬ 
tend the time which had been settled and 
agreed upon by the petitioners. As I 
have said before, the cases relied on by 
the learned vakil for the appellants are 
cases where the question was ore of relief 
against forfeiture, and in the present case 
that question does not arise. I thus find 
that the learned District Judge was cor¬ 
rect in finding that the appellants had 
not observed the terms of their agree¬ 
ment and therefore could not claim to set 
aside the sale. 

Therefore, I would dismiss the appeal 
with costs. 

Kulwant Sahay, J. —I agree. 

Appeal dismissed. 

(1) [1920] 33 C. L. J. 214=60 I. C. S64, 
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Adami and Kulwant Sahay, JJ. 

Gobind Prasad —Decree-holder—Appel¬ 
lant. 

v. 

Hriday Thakur and others —Judgment- 
debtors—Respondents. 

Appeal No. 35 of 1925, Decided on 27th 
May 1925, from an order of the District 
Judge, Darbhanga, D- 13th November 
1924. 
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• ^ CwM P- C., O. 21, R. ll— Pleader author¬ 
ised, to appear in suit is also deemed as authorized. 

to appear in execution proceedings—Civil P. C., 
O. 3, JR % 4. 

ings in execution are proceedings in 
continuation of the suit and a fresh authority 
ia not required for a pleader to appear, act and 
plead on behalf of the decree-holder in the exe¬ 
cution proceedings if he was so authorized by a 
vakalatnamah in the suit itself." 1G C. W. N. 736 
and 1925 Patna 3G9. Foil. [p G93 C 2] 

T. N. Sahai and Mahesh Ch . Dutt '~for 
Appellant. 

■Tanak Kishore — for Respondents. 

Kulwant Sahay, J.— This is an ap¬ 
peal on behalf of one Gobind Prasad who 
was the holder of a decree against the res¬ 
pondents. An application for execution 
wa3 filed on his behalf which was signed 
and verified by his son Bhola Prasad and 
presented by his pleader who was duly 
appointed under a vakalatnamah by 
Gobind Prasad to appear for him in the 
original suit. The judgment-debtors ob¬ 
jected to the execution on two grounds: 
first, that Bhola Prasad, the son, had no 
right and authority to sign and verify the 
application for execution and that one of 
the judgment-debtors Daro, Thakur, was a 
minor and he had been wrongly described 
in the application as an adult. The learned 
Munsif disallowed- the objection ; hut 
on appeal the learned District Judge has 
set aside the order of the Munsif and ha 3 
allowed the objection of the judgment- 
debtors and ordered the execution to lie 
dismissed. 

Against td.is order the present Second 
Apppeal has been filed in this Court. 

I he circumstances under which the ob¬ 
jection as regards the authority of the 
son, Bhola Prasad, to sign and verify the 

application for execution was raised are 
these : 

Ihe decree-holder Gobind Prasad was 
an oldman. On the 27th May 1.922 he 
was coming from Barh to Patna in a 
train ; ho was seen at Barh getting into 
the train, hut since then he has not been 
heard of and has disappeared. There is 
no evidence as to whether he is still alive 
or dead. The objection of the judgment- 
debtors is that as it is not proved that 
Gobind Prasad is dead it must bo pre¬ 
sumed that he is still alive ; and as he 
is still alive bis son Bhola Prasad, who 
holds no authority from him and is not a 
recognized agent with any power of at¬ 
torney from Gobind Prasad, has no autho¬ 
rity to sign and verify the application for 
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execution which under the provifions of 

O. 21, R 11 (2) has to he signed and 

verified by the applicant or by some 
other person proved to the satisfaction of 
the Court to b9 acquainted with the facts 
of the case. 

The learned Munsif held that the son, 
Bhola Prasad, was authorized to verify 
the execution petition under O. 21, R 11 
that the vakalatnamah showed that 
the decree-holder Gobind Prasad had 
authorized his pleaders Babu Abinash 
Chandra Nandi and Babu Bishun Chandra 
Sen to execute the decree ; and that the 
said pleaders had taken steps to execute 
the decree by filing the application for 
execution. He accordingly held that the 
application filed by the pleaders and sign¬ 
ed and verified by Bhola Prasad could 

legally be entertained. 

The learned District Judge, however, 
has held that although Bhola Prasad 
might have authority to verify the appli¬ 
cation under O. 21, R 11, yet under 
the provisions of the said rule he was not 
authorized to sign the application, lie 
further held that the pleader could not 
sign and present the application without 
being instructed by the decree-holder to 
do so. He has accordingly held that the 
application for execution could not be 
entertained under the law. In this view 
of theca io he rejected the application lor 
execution without deciding the other 
question as regards the minority ot one 
of the judgment-debtors which had been 
decided in favour of the decree-holder by 
the Munsif. 

Now, as regards the proper presenta¬ 
tion of the application: the law requires 
that the application for execution of the 
decree should be in writing signed and 
verifiel by the applicant or by some other 
person proved to the satisfaction ol the 
Court to he acquainted with the facts oh 
the case. There can be no doubt that 
the son Bhola Prasad, if he was proved 
to the satisfaction of the Court to be ac¬ 
quainted with the facts of the case, would 
be authorized to verify the application. 
It has, however, been contended that he 
was nob authorized to sign the application 
under the provisions of O. 21, R 11 
(2). This question is nob free from 
difficulty ; but, in my opinion, in the pre¬ 
sent case it is not necessary to decide as 
to whether an application for execution 
can be signed by any other person proved 
. to the satisfaction of the Court to be 


acquainted with the facts of the case, al¬ 
though such person may have no autho¬ 
rity from the decree-holder to sign it. I 
am of opinion that the pleaders who wore 
authorized by their vakalatnamah filed in 
the suit to take out execution were autho¬ 
rized to present the application for exe¬ 
cution without any fresh authority or in¬ 
structions from the decree-holder him¬ 
self. Proceedings in execution- are pro¬ 
ceedings in continuation of the suit and 
a fresh authority is net required for a 
pleader to appear, act and plead on behalf 
of the decree-holder in the execution pro¬ 
ceedings if he was so authorize I by a 
vakalatnamah in the suit itself. This 
view has been taken in a number of cases, 
and 1 may only refer to the observation 
of Mookerjee and Carduff JJ. in Baghu- 
bar Do gal Sukul v. Jadtuiandan, Misser 
(1). In the case in which the present 
decree-holder Gobind Prasad was the 
decree-holder a similar question arose and 
a Division Bench of this Court held that 
the application for execution filed by the 
pleader on behalf of Gobind and verified 
by his son could he entertained in law 
(see Lain Gobind Prasad v. Gala Jagdip 
Sakai (2).) 1 am in agreement with the 

observations of the learned Judges made 
in that case and as the question raised in 
this case is exactly similar to that raised 
in the above case 1 would decide it in the 
same manner as that case was decided. 

I, therefore, hold that the application 
for execution in the present case could bo 
entertained by the Court below. The 
order of the District Judge dismissing, 
the execution is therefore set aside. The 
learned District Judge, however, did nob 
decide the objection of the judgment- 
debtors as regards the minority of Daro 
Thakur. He will proceed to decide that 
objection and dispose of the case accor- 
i ding to law. Under the peculiar circum¬ 
stances of the case ihere will he no order 
as to costs in the present appeal. 

Adami, J. —1 agree. 

Appeal allowed. 


ill 1.1912] 16 C. \V. -N. 736—13 I. U. oOo— 
15 C. Ij.'.J. £-9. 

(2) 1925 Patna 361=4 Iatna 378= 1925) P. 

H. C. C. 57=3 Pat. L. P.. Civ. 43=6 P. L. 
T. 547. 
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19-5 PATNA 694 accepted by the Income-Tax Officer and, 

Dawson-Miller, C. J„ and therefore, he wished the personal atten- 

K/r * (' pitt' doav T 1 dance of the assessee and the production 

MACPHERSOX, Of his books if he relied upon them. Tho 

11 ay ha Nath Mahcideo —Petitioner. assessee did attend and he produced his 

v. books relating to these four classes of 

The Commissioner of Income-Tax, Behar !u t0 ' 

and Orissa —Opposite Party. I l f T \ uT" ^ ^ ^ ese 

H j n v ~n e m tn . , hooks had not been balanced and therefore 

T iL L V- :S0, ° f 13lj0 i Declded on loth he could get no reliable information from 

' une a » ainifc an ol £ 0r of Com- them. He accordingly proceeded to assess 

misaionei of Income-Tax, Behar and fche profits ,apparently adopting She powers 

^ nssa * conferred by the proviso to S. 13 of the 

(a) Income-Tax Act (1922), S. 23 (4 )—Assessee Act. 

aneming Income Tax office jci'.h his evilence in From that decision tho assessee ap- 
ooedience to notice issued under b. 2 5 (2)— Income - , A , , . . ~ F 

Tax ‘Officer's ->iot acceptin'j the evidence as con- peaiea t0 the Assistant Commissioner. 
elusive does not bring the case under sub-See. 4. His contention was, as it is to day, that 

All that the notice under S. 23 (2) requires is hooks produced by him, although not 

that the assessee should attend at the Income balanced in the sense of the expenditure 

Tax Oiliser’s Office and shoul-J produce such having been deducted from the profits, did 
evidence as he himself (the assessee) relied , , ,, ’ 

upon in support cf his case. If the assessee sh ° w exactly what tha expenditure was, 

does so, the mere fact that the Income Tax an0 vehafe tho gross income was, and that 

Ollicer does not a:cept that evidence as couclu- fche only thing which remained to be 

siye oi the matter does not bring the case done was to deduct the aggregate of the 

1 j^p o <)3 (- o] expenditure trom tne aggregate of the 

T , n r *" gross profits and then you would get tho 

jy. L . Jay as teal .or Petitioner. net profits which is the taxable income. 

Dawson-Miller, C. J. In this case That is merely a simple question of 
it seems to me that the Commissioner of subtraction, and because this had not 
Income-Tax took a wrong view of the been done he complains that the Income 
law. He treated tho case as one m which Tax Officer refused to regard his books as 
no appeal lay under b. 30 ot the Income- showing what tho actual profits were. 
Tax Act, 1932 and, therefore, decided that The Assistant Commissioner uphold the 
tho assessee wai not entitled to ask him decision of the licome tax Officer, 
to state a case under tho provisions of The assessee then applied under S. 66 
S. (5(3. What happened, shortly, was this: sub-S. (2) of tho Act asking the Commis- 
fcbe assessee carries on a business in sioner to state a case. The Commissioner 
cloth, gold, silver, jute and groceries at took tho view that the assessment had 
Kishungunj and other places. With been made not under S. 23 (3), but under 
regard to his income at tho other places S. 23 (I), and consequently there was no 
we are not concerned and no question appeal permissible from the Income-Tax 
arises. With regard to his income from Officer, and although the Assistant Com 
his business in groceries in Kishungunj, missioner had in fact heard and deter- 
ifc is no longer contended that the assessee mined such an appeal still he considered 
can seek any further relief under S. 6(>. # that tho Assistant Commissioner had no 
But with regard to the cloth, gold, silver jurisdiction to do so, and, therefore, he 
and jute business at Kishungunj, iG is must treat fche case as one in which no 
contended that the accounts were produc- appeal was permissible and as if no appeal 
ed and that under S. 13 the Income-Tax had been preferred. If that were so, it 
Ollicer ought to have assessed the would follow that no application under 
income in accordance with the regular S. 66, sub-S. (2) could succeed, 
method of accounting as shown by the Tho first question we have to determine 
assessee’s hooks. What happened vas in the present application is whether the 
that the assessee was called upon hv the Income-Tax Commissioner was right in 
Income Tax Officer under S. 23, sub-S. (2) arriving at the conclusion that the income 
to attend at the Income-Tax Officer’s in the present case was assessed under 
office and produce any evidence on which S. 23 (I), or whether it was not in fact 

he might rely in support of his return, assessed under S 23 (3). S. 23 provides 
The return, 1 may mention, had not been in the first clause that if the Income Tax r 
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Officer is satisfied that a return made 
under S. 22 is correct and complete, he 
shall assess the total income of the as¬ 
sesses, and shill determine the Bum 
payable by him on the basis of such return. 
Then by clause (2) it is provided that if 
the Income-Tax Officer has reason to 
believe that a return made under S. 22 is 
incorrect or incomplete, he shall serve on 
the person who made the return a notice 
requiring him, on a date to be therein 
specilied, either to attend at the Income 
Tax-Officer’s office or to produce, or to 
•cause to be there produced, any evidence 
on which such person may rely in support 
of the return. The assessee did attend 
and he did produce the evidence upon 
which he relied in support of his return, 
but that evidence, as I have said, was not 
treated by the Income-Tax Officer as 
conclusive of the matters which he had 
to determine. Nevertheless the assessee 
did attend at the office and he did pro¬ 
duce the evidence upon which he relied. 
In other words he complied with the 
notice issued under S. 23, subjection (2). 
The learned Commissioner seems to have 
thought that because the books were 
nob relied upon by the Income Tax-Officer 
therefore, the assessoe had not complied 
with the notice served upon him under 
S. 23 (2). I cannot however take this 
view. Sub-S. (3) of the same section 
provides thit on the day specified in the 
notice issued under sub-S. id), the Income 
Tax Officer, after hearing such evidence 
as such person may produce and such 
other evidence as the Income Tax Officer 
may require on specified points and 
there is nothing in this case to show 
that ho required any further evidence) 
shall, by an order in writing, assess the 
total income of the assessee and deter¬ 
mine the sum payable by him on the 
basis of such assessment. It seems to 
me that the assessment in the present 
case was carried out under that sub-sec¬ 
tion. He saw the witness, he considered 
the evidence produced by him and upon 
which he relied, and he thoreuoon made 
bis assessment and, in fact, when the 
assessment was made and the demand 
sent to the as3essee for payment of the 
amount assessod, it was stated therein 
that it was made under S. 23 sub S.-(3) 
and that ho might appeal to the Assistant 
Commissioner, if he wished, within 30 
days. So there can he no doubt what¬ 
ever that the opinion of the Income-Tax 


Officer was that he was acting under 
sub-S. (3) of the section. 

The fourth sub-section and the one 
under which the Commissioner consider- 
el that the assessment in this ca3e had 
bean made provides in effect as follows : 
That ii the assessee fails to make a re¬ 
turn or fails to comply with all the terms 
of the notice issued under sub-S. 4 of 
S. 22 or, having made a return fails to 
comply with all the terms of a notice 
issued under sub-S. (2) of S. 23, the 
Income-Tax Officer shall make the assess¬ 
ment to the besi of his judgment. The 
Commissioner seems to imagine that the 
assessee in this case had failed to comply 
with the terms o f the notice issued under 
the subjection. In my opinion ho did 
nothing of the sort. All that the notice 
required and could require was that the 
assessee should attend at the Income-Tax 
Officer's office and should produce 9 uch 
evidence as he himself f the assessee ! 
relied upon in support of his case. That- 
he did, and the mere fact that the 
Income-Tax Officer did not accept that 
evidence as conclusive of the matter does 
not appear to me to bring the case 
within the provisions of S. 23 sub-S. (4). ( 
The reason, therefore, given by the 
Commissioner for refusing to state a case, 
in my opinion, cannot stand. 

The next question we must consider is 
whether there is any substance in the 
present application that the Commis¬ 
sioner shouldho ordered to state a case. 
The facts as set out in the petition and 
as stated by Mr. -Tayaswal on behalf of 
the assessee are that the accounts pro¬ 
duced in support of the cloth, gold, silver 
and jute businesses although not bal¬ 
anced or not closed in the sense 1 have 
already referred to, do undoubtedly show 
by taking very slight trouble and carry¬ 
ing out a very simple sum in arithmetic 
what the actual profits made for the year 
in question were. If that is so it seems 
to me quite clear that the Income Tax 
Officer was negligent in his duty in fail¬ 
ing to carry out that simple matter him¬ 
self and so ascertain what was the effect 
of the books. Ho cannot shirk his duty 
by merely stating that the account is 
not balanced if the result of that balance 
can he ascertained by taking a small 
amount of trouble. The hooks were 
there hut he apparently refused to accept 
them merely upon that ground. In my 
opinion he was not entitled to act in 
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that way. The question seems to me to 
be one of importance bat before we can 
actually decide the question we must ask 
the Commissioner to state a case detail¬ 
ing what the actual facts are. It may 
be that when the hooks are examined, 
the case, as I have stated it, is put a 
little too broadly, hut one cannot at the 
present moment say because we have 
not got the books before us. The Com¬ 
missioner will draw up a case stating 
precisely what the facts are with regard 
to the evidence before the Income-Tax 
Officer, what the effect of the books is 
and then having done that and forwarded 
the case to the Court we will decide 
what is the law applicable to such cir¬ 
cumstances. The assesses I understand 
has now got tho custody of the books 
which were relied upon before the 
Income-Tax Officer. These books will 
have to bo returned to the Income-Tax 
Commissioner to enable him by personal 
inspection thereof to ascertain what the 
actual facts are. 

Macpherson, J. —I agree. 

Order accordingly. 
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Bucknill and Macpherson, JJ. 

1 jo Mian an-1 others —Petitioners. 

v. 

King-Emperor —Opposite Party. 

Criminal Revision No. 97 of 192), De¬ 
cided on 15ih April 1915, from the deci¬ 
sion of tho S. J., Bhagalpur. 

<a) Criming P.C., S. 257 — Prosecution wit - 
nts .S 5 S called under S. 237 cm be cross-examined 
Court Is not bound to summon them merely be - 
cclucc. of absence of previous cross-examine^ ion.^ 

The accused are entitle! to cross-examine 
prosccuti-m witnesses called to the C3urb under 
S. 257. The section itself however gives the 
Magistrate certain powers to refuse an applica¬ 
tion for the summoning of witnesses under 
S. 257 whether it is the case of a witness who 
is desire l to be called for the defence or whether 
it is one whom it is desired only to^cross-exi- 
mine. The mere fact that an accused’s lawyers 
declined to cross-exami: e such witnesses or the 
mere fact that such witnesses were not cross- 
examined does Ti .>t comp;- i Court to summo* 1 
them. [P 697 C 2, P 693 C 2] 

(/;) Criminal P.C., S’. 257— Unreasonable and 
improper refusal cm be revised. 

if a good case was made out that the Magis¬ 
trate’s refusal was outside the limits of reason¬ 
able discretion, the H ; gh Court should and 


would interfere. The fact that it might perhaps 
have baei p tssi ole from a crsss-3xamination of 
tho 39 witnesses to have extracted from them 
something which might have been of advantage 
to the accused is not sufficient, but it must ap¬ 
pear in fact that there vvai master to ba obtain¬ 
ed from the witnesses sought to be called for 
cross-examination which would have materially 
affected the result of the trial. [P 638 C 2] 

All Imam and S. A. 'Sami —for Peti¬ 
tioners. 

Assistant Govt. Advocate — for the 
Crown. 

Bucknill, J. —This was an applica¬ 
tion in Criminal Revisional Jurisdiction 
made on behalf of six Muhammadans. 
The first was found guilty by a Magis¬ 
trate of the first cla33 at Bhagalpur on 
the 23rd December last of an offence 
punishable under S. 326, I. P. C. (causing 
grievous hurt with a dangerous weapon) ; 
he was sentenced to one year’s rigorous 
imprisonment. He was also found guilty 
of an offence punishable under S. 148 
I. P. C. (rioting armed with a deadly wea¬ 
pon). For this offenc 3 he was again 

sentenced to one year's rigorous imprison¬ 
ment ; the sentences were to run conse¬ 
cutively. The other five applicants were 
all found guilty firstly, of an offence 
punishable under S. 147 I. P. C. (riot) 
and secondly of an offence punishable 
under tho combined provisions of Ss. 326 
and 149 I. IN C. that is to say of causing 
griovous hurt with deadly weapons whilst 
members of an unlawful assembly. The 

object of the unlawful assembly was 

stated to be to assault Hindus. The 

second applicant was in respect of each 
of these offences sentenced to undergo 
rigorous imprisonment for one year ; hut 
tho sentences have been ordered in his 
case to run concurrently. The other ap- 
licants were sentenced to six months’ rigo¬ 
rous imprisonment in re.spect of each 
offence and in their cases also their sen¬ 
tences were ordered to be concurrent. 

On appeal to the Sessions Judge of 
Bhagalpur the conviction of the first ap¬ 
plicant was set aside in so far as the 
charge against him under S. 326 was 
concerned. His conviction and sentence 
however, under S. 148 was upheld. The 
convictions and sentences of the other 
applicants under S. 147 were also upheld 
but although the convictions under the 
combined provisions of Ss. 326 and H9 
were upheld the sentences were set aside 
in view of tho fact that double sentences 
in respect of such cognate offences were 
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nob regarded hy the Sessions Judge as 
being permissible. 

The circumstances which gave rise to 
the prosecution were very unfortunate 
and were the result of some communal 
disturbance at Bhagalpur between the 
Muhammadans and Hindus. It i9 said 
that the Hindus were celebrating a festi¬ 
val with considerable ceremony and that 
the passing of their procession with 
music and song close to a Moslem Mos¬ 
que gave some umbrage to the Muham¬ 
madans. It is alleged that the Muham¬ 
madans attacked some Hindus and injured 
some of them considerably. We are in¬ 
formed that more than one set of charges 
has arisen from this affair. It is, how¬ 
ever, with the facts of this prosecution, 
which is the subject matter of the present 
application, that wo are at the moment 
concerned. 

The learned counsel who has appeared 
for the applicants has urged three points 
bef Dre us; the first is that his clients 
have been the victims of certain illega¬ 
lities in procedure at the hands of the 
trying Magistrate. The second is that 
there was no common object as alleged in 
the charge, viz., assault of Hindus, but 
merely an isolated series of encounters 
for which perhaps individuals might pro¬ 
perly be found guilty of specific offences 
if they were brought home to them. 
Thirdly, that in the peculiar conditions 
exemplified in the evidence the sentences 
imposed are unnecessarily severe. 

With regard to the first point it seems 
clear that after the prosecution case had 
proceeded for some time, the counsel who 
was appearing for gome of the applicants 
fell ill ; he was assisted by some pleaders 
who asked for a postponement of the 
trial on the ground that they were not in 
a position to undertake the cross-exami¬ 
nation of the remaining few prosecution 
witnesses. The Magistrate, however, 
who had, from the commencement, inti¬ 
mated his intention to the parties of 
continuing if possible to hear the case 
de die in diem refused the application. The 
result was that some five of the prosecu¬ 
tion witnesses including both members 
of the police force and private persons 
were not cross-examined. It is not 
seriously contended that the Magistrate 
acted either illegally or really unreason- 
a ably in what he did ; one can only agree 
with the learned counsel for the appli¬ 
cants that the attitude of the pleaders 
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who were appearing for the applicants 
cannot be the subject of commendation. 
It is obvious that under the circumstances 
they should have done their best to help 
their clients, and it would seem that they 
were not doing so by the attitude which 
they thought fit to adopt. However, 
when the accused filed their list of 
witnesses and applied to the Magistrate 
under S. 257 of the Or. P. Code, they 
asked that these five witnesses should be 
ordered to attend for the purpose of cross- 
examination. It is quite clear that it is 
contemplated under the provisions of that 
section that they had a right to make 
this application, and indeed it has been laid 
down in the Calcutta High Court in the 
case of Sheo Prakash Singh v. Rawlins (1), 
that if the Magistrate in fact does 
accede to such a request the accused are 
entitled to cross-examine such witnesses 
so called to the Court. The section itself, 
however, gives the Magistrate certain 
powers to refuse such an application 
whether it is the case of a witness who is 
desired to be called for the defence or 

whether it is one whom it is desired only 

___ | 

to cross-examine. These grounds are 
either that the application has in the 
Magistrate’s view been made for the 
purposes of vexation, or delay or for 
defeating the ends of justice ; and he has 
to record in writing his decision for his 
refusal. In this case the Magistrate 
refused to grant the application for the 
order that these prosecution witnesses, 
who had not been cross-examined, should 
attend for that purpose. In rejecting the 
application the Magistrate in his order 
sheet has written, “ I have already 
rejected the prayer to adjourn on that 
account and see no reason to revise my 
opinion and grant it now ”. Had the 
section rested there, it is possible that 
the Magistrate could have been rightly 
said not to have given in writing any 
ground for his decision which is contem¬ 
plated hy the section a3 a good ground 
for his refusal: hut there is a proviso to 
the section which alters the complexion 
of his action. The proviso to the section 
is to the effect that, when an accused has 
cross-examined or had the opportunity of 
cross-examining any witness after the 
charge has been framed, the attendance 
of such witness shall not be compelled 
under the section’s provisions, unless the 

(1) [1001] 28 Cal. 504. 
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Magistrate is satisfied that it is necessary 
for the purposes of justice 

I think that it is quite clear in this 
case that the Magistrate was not satisfied 
that it was necessary for the purposes of 
justice to compel the attendance of these 
witnesses ; hut it is contended that the 
Magistrate cannot unreasonably say or 
assume the position that he is not so 
satisfied. In other words, if, where there 
exist cogent reasons why the Magistrate 
should have been satisfied, it is illegal for 
him to say that he is not : his non¬ 
satisfaction must bo based on reasonable 
grounds. It is argued that in this case 
there were very good reasons for thinking 
that it was ne3essary in the interests of 
justice thab these witnesses should 
be directed to attend for cross- 
examination. 

There can be no doubt that in this 
case an opportunity was in fact afforded 
to the accused to cross-eximine these 
witnesses at the proper time : it may 
not have been possible for the accused’s 
leading counsel to conduct the cross- 
examination, but the accused were repre¬ 
sented, it is admitted, by other lawyers. 

The learned counsel for the applicants 
does not contend th lit the mere fact that 
an accused’s lawyers declined to cross- 
examine such wittesses, or that the meie 
fact that such witnesses were not cross- 
examined, constitute iactors which would 
justify an argument that a Magistrate s 
opinion of satisfaction that under such 
circumstances it was not necessary for 
him to order the attendance of such 
witnesses under S. 2 >7 could he attacked ; 
for to do so would of course be to contend 
that the proviso to the section was mean¬ 
ingless and that whenever for ary reason 
prosecution witnesses were not cross- 
examined they must be ordered to ‘attend 
if application for their cross-examination 
is made by an accused under S 257. 

What, however, he does, urge is that 
this Court should scrutinize the reasons 
why the Magistrate was satisfied that 
the attendance of the witnesses was no5 
necessary and that if it he shown to this 
Court that there were existing reasons 
why their attendance was necessary for 
cross-examination for the purposes of 
justice, this Court should interfere 
in its Revisional Jurisdiction and 
hold that the Magistrate’s refusal 
was unreasonable and inequitable. 
I am ready to agree that if a good case 


was made out that the magistrate’s refusal 
was outside the limits of reasonable dis¬ 
cretion this Court should and would in- 
terfere, but I am sure that that position 
must be mo9t clearly established ( i. e. 
that the Magistrate’s decision was unrea¬ 
sonable and improper) before the inter¬ 
ference of this Court can properly be 
invoked or expected. 

I do not, however, think that in this 
case any such position has been establi¬ 
shed. The point was argued at some 
length before the Sessions Judge who 
deals with it in his judgment thus:— 
“There remains to be considered the 
matter of prejudice raised by the appel¬ 
lants. On 15th November 1924, after 
the framing of the charges, and while 
the cross-examination of the prosecution 
witnesses was in progress, a petition wa9 
put in on behalf of some of the accused 
stating that Mr. Hassan the defending 
counsel had fallen ill and asking for an 
adjournment. This was refused. On 
that date some witnesses were cross- 
examined on behalf of two of the accused, 
namely Sachidanand Singh, Sub-In¬ 
spector, Upendra Mohan Ghose, In¬ 
spector Rajendra Prasad, Deputy Super¬ 
intendent, Muhammad Ahsan, Sub 
Inspector, and some others. The 
pleaders appearing on behalf of the other 
accused, that is to say, accused whom 
Mr. Hassan was defending, refused to 
cross-examine at all. On 19th November, 
after the prosecution had closed their 
case, a petition was put in on behalf of 
o lese aciused to recall the four witnesses 
mentioned above for cross-examination 

under S. 257 of the Cr. P. C. This was 
rejected by the Magistrate. Consequent¬ 
ly these four persons wore not cross- 
examined on behalf of the accused for 
whom Mr. Hassan appeared.” 

“Section 257 lays down clearly that 
the Magistrate need not recall witnesses 
whom the defence have had an oppor¬ 
tunity for cross-examining unless he is 
satisfied that it is necessary for the pur¬ 
poses of justice. The order of the Magis¬ 
trate accordingly was perfectly legal, nor 
do I consider that he exercised his dis¬ 
cretion wrongly. It is not suggested 
that the pleaders appearing for the other 
accused were insufficiently instructed or 
particularly incompetent, and if it was 
considered that the counsel appearing for 
the other accused had not covered the 
whole ground in his cross-examination; 
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their conduct in refusing to put any 
questions at all is deserving of repro)f. 

In any case these four officers did not 
fully implicate any of the appellants 
except Ajo, Hafiz, Gafoor and Abdul 
Latif. The rest of the evidence is suffi¬ 
ciently strong against the two former, 
and Abdul Latif was one of the two men 
on behalf of whom cross-examination was 
actually made.” 

These observations seem substantially 
to show that the Magistrate’s decision 
could not have been regarded as unrea¬ 
sonable. Nor has the learned Counsel 
for the applicants in the course of his 
able and interesting argument been able 
to prove to us in what way with cer¬ 
tainty his clients’ position was prejudic¬ 
ed or could have been improved by cross¬ 
-examination of these witnesses : all that 
he can urge is that it might perhaps 
have been possible from a cross-examina¬ 
tion of these witnesses to have extracted 
from them something which might have 
(been of advantage to the accused. But 
this is not, H think, enough in order to 
justify this Court's interferencs in a case 
such as this, and on a decision based on 
the proviso to S. 257 Cr. P. C., it must bo 
shown to this Court not that there pos¬ 
sibly, by some chance might have been, 
but that in fact there was matter to be 
obtained from the witnesses sought to 
be called for cross-examination which 
would have materially allooted the result 
of the trial : as the Assistant Government 
Advocate has aptly expressed it, the onus 
is clearly on the applicants to establish 
that position and I do not consider that 
in this case they have succeeded in so 
doing. 

With regard to the second point urged 
by the learned counsel for the applicants, 
namely, that there was really no common 
object as laid in the charge (that is to 
say of assault on Hindus) , he bases his 
argument upon a close and detailed exa¬ 
mination of the somewhat confused 
phases of what took place on the day of 
occurrence. He shows that there were a 
series of not very closely-if at all-con¬ 
nected events on that day: but they had 
for some little time before been preceded 
by happenings which had given rise to a 
good deal of Muhammadan misgivings 
and chagrin. In the opening words 
of the applicants’ petition: For some 
time past the relations between the 
owt communities viz., the Hindu ar.d 


the Muhammadan of Bhagalpur had 
become strained and the feelings were 
running very high. ” The Hindus had, it 
is said, issued notices to their co-reli¬ 
gionists on 21st August 1924 to the effect 
that it was contemplated celebrating 
shortly their Jmmasthami festival with 
considerable splendour ; and on the 22nd 
they issued another notice asking that 
they ( the Hindus ) should on the follow¬ 
ing day keep their shops shut and stop 
business and join the Dadhikado proces¬ 
sion which was to take place on the 
23rd. 

The Moslems seem to have been afraid 
that they would be insulted in some 
fashion and went so far as to apply to 
the Sudder Sub-divisional Officer at Bha¬ 
galpur asking for police arrangements to 
be made in order to prevent a breach 
of the peace and that the Sub-civisional 
Officer should take some preventive 
measures : the Sub-divisional Officer was 
a Moslem gentleman; he 6id not take any 
measures to prevent the procession tak¬ 
ing place, but apparently took some police 
precautions which seem indeed unhappily 
to have been needed. 

On the 23rd, the procession took place: 
it seems that a large number of Moslem 
wore gathered in and around a large 
mosque which the precession passed. The 
procession was guided and shepherded by 
the police : it was carrying an image of 
Sri Krishna to the Ganges : some of the 
processionists carried bamboos with flags. 
Apparently trouble was only averted as 
the procession passed the mosque by the 
police ; for some stones were thrown at 
the tail cf the procession by several 
Muhammadans. Some of the processionists 
(the procession is said to have been about 
5,000 strong) were beginning to throw 
stones back and some of them began to 
jump over the rails at the side of the 
road and to run back towards the 
Muhammadans : but the police managed 
to stop any fracas. The'procession went on 
to the Ganges and then was apparently 
returning : bub it was diverted by another 
route : some (perhaps 00) Hindus, partly 
processionists and partly perhaps specta¬ 
tors, were retracing their steps by the 
route by' which the procession had come 
and drawing towards the mosque ; at this 
stage a number of Moslems, said to be 
armed with swords, axes and lathis, raised 
shouts and ran out : the police tried to 
prevent any outbreak and so also did 
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some very respectable Moslems : they 
seem to have prevented the Moslems from 
attacking this party : but some of the 
Muhammadans ( amongst them being, it 
is said, the applicants) turning hick began 
to knock about any Hindus whom they 
met, several of whom were witnesses in 
this case. The applicant No. 1, Ajo Mian, 
is well identified as being the leader or 
one of the leaders of this party of Mos¬ 
lems to which the accused ( and no doubt 
others ) belonged ; he is said to have 
carried both a sword and a lathi: and I 
regret to say to have used the former 
vigorously. Applicant No. 2, Hafiz Gafoor, 
is shown to have carried and used a 
Mirzapur danta which is a heavy stick. 
Applicant No 3, Sheikh Janglu, is said to 
have carried a lathi. Applicant No. 4, 
Sheik Bado, is said to have been armed 
either with what is described as a meat¬ 
cutting instrument or a small lathi and 
to have been throwing stones. Appellant 
No 5, Abdul Latif, is said to have been 
armed with a sword or a lathi whilst a 
lathi only is said to have been carried by 
applicant No. G, Abdul Razak. 

I have at the commencement of my 
observations stated what sentences were 
imposed : 1 year on Ajo Mian ; 1 year on 
Hafiz Gafoor; and 6 months on each of 
the rest. 1 cannot see any good reason 
for justifying the attack which the appli¬ 
cants made, although I am quite prepared 
to think that they felt a good deal vexed 
at the Hindu religious demonstration. I 
have, however, very little sypmpathy 
with people who use swords unnecessarily 
in an emciUc. 

I think, however, that taking all the 
circumstances into consideration, the sen¬ 
tence on Ajo Mian may be reduced to 6 
months and on the others to two months 
rigorous imprisonment and 1 should like 
it actually drawn to their attention in 
thus taking a lenient view of what might 
havs been, had it not been for the police 
and the more sober-minded members of 
their own community, a most serious 
matter, that I most earnestly trust that 
in future theyswill endeavour to keep on 
good terms with their neighbours what¬ 
ever differences of creed may separate 
their religious and social lives. They 
have got to live side by side and the 
many ties which would bind them to¬ 
gether are really stronger than the forces 
which sometimes seem to tend to sepa¬ 
rate them. 


Macpherson .—I agree to the order 
proposed. 

On behalf of Ajo Hafiz, Ghafur, 
Jenghi and Bado the the first four 
petitioners, chief reliance is placed 
on the first argument. Now while a 
Magistrate is bound under S. 257 (l) 
to 'issue process on the application of 
an accused who has entered on his defence 
for compelling the attendance of a wit¬ 
ness for the purpose of examination or 
cross-examination (save in certain stated 
circumstances which he must find and 
must set forth in writing), the proviso tc 
that enactment on the other hand defi¬ 
nitely prohibits the Magistrate from issu¬ 
ing such process, if the accused has cross- 
examined or had the opportunity of cross- 
examining the witness after the charge was 
framed, unless the Magistrate is satisfied 
that such attendance is necessary for 
the purpose of justice, that is 30 say, un¬ 
less he is convinced of the existence of the 
strongest possible grounds for disregarding 
the prohibition. The exception to the pro¬ 
hibition must not be read as swallowing 
up the prohibition or the whole proviso as 
enjoining that the Magistrate shall issue 
process if he is not satisfied that the 
attendance of the witness is unnecessary 
for the ends of justice or if he is not 
satisfied that (as in the case of the wit¬ 
nesses not covered by the proviso) the 
application is made for'the purpose of vexa¬ 
tion or delay of or for defeating the ends 
of justice. On the contrary the prohibition 


may not be disregarded unless in the 
opinion of the Magistrate the purposes of 
.justice not merely warrant but demand 
such disregard. It is also clear that it is 
not incumbent upon him (though it is 
often expedient) to record in writing the 
reason for not being satisfied-the natural 
course would be to require a record of 
reasons for disregarding (not for not dis¬ 
regarding ) a statutory prohibition. 


Though there may be exceptional cases 


where the Court can see at once that the 


attendance of a witness referred to in the 


proviso should be compelled, it is ordinari¬ 
ly for the applicant to satisfy the Magis¬ 
trate that it is necessary for the purposes 
of justice that his application for com¬ 
pelling the attendance of such a witness 
should he granted. In the present in¬ 
stance the first four petitioners had had 


an opportunity of cross-examining certain 
witnesses through pleaders who represent¬ 
ed them throughout the trial but they 
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had not availed themselves of it. They 
-sought to bring themselves within the 
proviso by merely pointing out that their 
Counsel, who would have cross-examined, 
was ill. But much more than the mere 
statement of that fact was necessary in 
the circumstances of the case to show 
that the attendance of the witnesses who 
had not been cross-examined on the peti¬ 
tioners behalf, was necessary for the 
purposes of justice ; for instance, that 
there were definite matters of impor¬ 
tance on which the witnesses ought to be 
cros 3 -examired on behalf of ^ the peti¬ 
tioners. Only general considerations, 
however, were advanced and no real at¬ 
tempt was made to satisfy the Court that 
the application cime within the exception 
to the statutory prohibition. Manifestly 
those considerations failed to satisfy the 
Magistrate. Now, the burden of show¬ 
ing in appeal or revision that the Magis¬ 
trate ought to have been satisfied lies 
very heavily on the appellant or peti¬ 
tioner. The discretion is committed 
to the Magistrate and if valid 
reasons for exercising it in favour of the 
accused are not advanced in his Gouit 01 
do not clearly appear from the record as 
‘it stood at the time, it is impossible for 
the superior Court to hold that ho was 
wrong in failing to disregard the statutory 
prohibition in favour of the accused. 
Little weight is to be accorded to consider¬ 
ations which did not occur to the appli¬ 
cant at the time and are -of the nature of 
after-thought. It is clear therefore that 
even if autention is restricted to the con¬ 
siderations in favour of the argument, 
there is no ground for interfering in re\i- 
sion with the order of the Magistrate. 

There are, however, special considera¬ 
tions in the present case which militate 
against interference in revision. Not only 
is it nob shown that there were materials 
before the Magistrate on which he was 
satisfied or which ought to have satisfied 
him that process to compel the attendance 
of the witnesses who had not been cross- 
examined, was necessary for the purposes 
of justice, but it is obvious that he was 
not so satisfied and that he was even 
satisfied to the contrary. The parties had 
been warned that the trial would proceed 
from day to day, and the pleaders of 
petitioners 1 to 4 ought to have been 
ready. Mr. Naim, an experienced Coun¬ 
sel cross-examined at length the witnesses 
present on that date on behalf ot Latif 


Patna 701 

and Razak, petitioners Nos. 5 and 6, and 
on the ease generally prima Jncie covering 
the whole ground. Several of the numer- 
ous pleaders appearing on behalf of the 
first four petitioners were also retained on 
behalf of Latif and Bazak and two of 
them at least were present in Court. 
There were sixteen accused on trial, and 
when Mr. Naim concluded not only peti¬ 
tioners 1 to 4 hut also all the other ten 
accused declined to cross-examine, it 
was thus even possible for the Magistrate 
on consideration of all matters before 
him actually to be satisfied that it was 
not necessary for the ends of justice to 
compel the attendance of the four prose¬ 
cution witnesses for further cross-exami¬ 
nation. 

It is not unusual for the defence to 
take advantage of a centre temps of tho 
nature indicated in order to make capital 
out of it in appeal or revision, especially 
where, as in this instance, the risk in¬ 
volved is negligible. In circumstances 
such as have been detailed the tr^in 0 
Magistrate alone is in a position to gauge 
the situation and to appreciate whether 
the refusal to cross-examine and the 
subsequent application for process against 
tho same witnesses has been merely 
“ tactical” and thus it behoves superior 
Courts to he on their guard against sug¬ 
gestions as to the conduct of the trial. 

Finally reference maybe made to the 
specific finding of the learned Sessions 
Judge that the elimination of the deposi¬ 
tions of the witnesses nob cross-examined 
on behalf of petitioners 1 to 4 would not 
improve the position of these petitioners, 
since those witnesses do not advance tho 
prosecution case against petitioners J and 
4 and the other evidence on record is 
adequate to establish the charges against 
the petitioners Ajo and Hafiz Ghafur. 

The first ground U therefore without 

merit. 

Tho secoad plea on behalf of appellants 
fails since the common object set out in 
the charge of assaulting Hindus nob the 
processionists only bub also any mem¬ 
bers of the community met with has 
been found to he established, while as to 
the sentences I would join in the hope 
that the reduction may have a beneficial 
effect on the relations between the two 
communities at Bhagalpur. 


Ajo Mian v. Kino-Emperor (Macpherson, J) 
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Mhllick and Ross, JJ. 

Sham Narayan Singh —Appellant. 

v. 

Basdeo Prasad Singh —Respondent. 

Appeals No. 125 and 118 of 1924, Deci¬ 
ded on 5th March 1925, from an order of 
the Sub.-J., First Court, Saran, D/- 10th 
May 1924. 

Civil P. C., O. 21, ft. 91 —Adjustment after 
sale—D cree-holder applying to have sale set aside 
a?i the gr und of adjustment—Court will not set 
aside sale at decree-holder's request. 

The only ground upon which a decree-holder 
can set aside the sale is that the judgment- 
debtor has no saleable interest in the property. 
There is no provision in the Code for allowing 
adjustments 'between the parties after the sale 
has been held. The sale is a solemn act and the 
Ccurt is not competent to review it merely at 
the request of the parties. [P 702 C 2] 

S. K. Mitra —for Appellant. 

N. N. Sinha , B. P. Sinha , S. S. P. Singh 

and U. N. Singh —for Respondent. 

Mullick, J .— These two appeals arise 
out of the execution of two decrees for 
Rs. 7,161-2-0 and Rs. 1,070 obtained by 
the respondent Bas eo Prasad Singh 
against the appellant Sham Narain Singh. 
In execution of the former decree the 
properties of the judgment-debtor and 
his sons, who with him were members 
of a joint Mitakshara family were attached 
and sold and purchased by the decree- 
holder on the loth March 1924. On the 
31st March the decree-holder is alleged 
to have llled a petition stating that he 
had made a compromise with the judg¬ 
ment-debtor and praying that the sale 
should he set aside. On the 10th May 
1921, the application was disallowed and 
the sale was confirmed. This order was 
made in the Execution Case No. 221 of 
1923. The other execution case, namely, 
No. 3 of 1924, which was for the other 
decree, was disposed of by transferring a 
sum of Rs. 237 from the sale-prc3eed * in 
Case No. 221 of 1923 to the credit of 
Basdeo Narain for the satisfaction of the 
other decree. 

Appeal No. 118 of 1924 is preferred 
against the final order in Execution Case 
No. 221 of 19 23 and Appeal No. 12“) of 
1924 is preferred against the final order 
in Execution Case No. 3 of 1924. 

It is contended before us that the Sub¬ 
ordinate Judge should he directed to set 
aside the sale in Execution Case No 221 
and his final order in Execution Case 


Nc. 3 and refund to the decree-holder the 
deposit made by him on account of part 
of the purchase-money, or, at any rate, 
he should be directed to make further 
inquiry into the question whether the 
decree-holder had, in fact, filed the appli¬ 
cation of the 31st March 1921. It 
appears that on the 2nd April 1921 the 
decree-holder appeared in Court and 
repudiated the petition that had been 
made on the 31st March. He said that 
he had not compromised with the judg¬ 
ment-debtor an! that he had never filed 
any petition to set aside the sale. The 
learned Judge held that the C. P. Code, 
did not authorise him to entertain any 
application to set aside the sale by 
arrangement between the decree-holder 
and the judgment-debtor and he dismissed 
the application. In my opinion this! 
decision was correct. The only ground 
upon which a decree-holder can set aside 
his own sale is that the judgment-debtor 
has no saleable interest in the property. 
There is no provision in the Code for 
allo.ving adjustments between the parties 
after the sale has been held. The sale 
is a solemn act and the Court is not 
competent to review it merely at the 
request of the parties. The Subordinate 
Judge was, therefore, right in confirming 
the sale. 

There were allegations made by the 
decree-holder that ho had been wrongfully 
confined and had been coerced by the 
judgment-debtor Sham Narayan into 
signing certain documents and that the 
application of the 31st March had been 
made by some one woo hid falsely 
impersonated him (the decree-holder). 
The Subordinate Judge declined to go 
into this allegation as a criminal case 
wa3 pen ling in regard to that matter. 
We understand that since then Shim 
Narayan after conviction by the Court ol 
first instance has been acquitted in 
appeal. 

in Appeal No. 118 of 1921 nothing 
further remains to be done except to • 
affirm the Subordinate Judge’s order and 
to dismiss the appeal with costs. 

In Appeal N). T25 the same result 
follows. The Subordinate Judge’s final 
order in Execution Case No. 3 of 1921 
will be allirmel aod the appeal dismissed. 
There will be no separate costs in this case. 

Ross, J. — I agree. 

A ppeals dismissed. 
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Adami and Macphebson, JJ. 

Kanhaiya Lal— Defendant—Petitioner. 

v. 

Baldeo Lal and others — Plaintiffs— 
Opposite Party. 

Civil Revision No. 196 of 1924, Decided 
on 7th August 1921, from an order of 
the Sub-J., Gaya, D/- 16bh April 1924. 

(a) Court-fees Act , 2 nd Sch., Art 17 (6)— 
Partition suit—Declaration of ti le and possession 
sought —Ad valorem fee is payable. 

Where the plaint clearly asked for a declara¬ 
tion of title and possession as well as partition. 

Held : that advalorem Court-fee was payable: 
1923 Pat. 113 Foil. C p - ' J()4 * c - G 

ib) Civil P.C.,S. 115 -Order that Court-fee 

paid is sufficient-Neither revision nor^appeaX^ 

lirBS* 

An order directing that the Court-fee paid by 
the plaiutiff on a plaint is sufficient is open 
neither to appeal nor to revisiou. 

Nawal Kishore Prasad II — for Peti¬ 
tioner. 

Rai Guru Saran Prasad— for Opposite 

Party. 

Adami, J—The petitioner and the 
plaintiffs Nos. 1—4, opposite party, are 
brothers, beiDg the sons of Babu Ganb 
Chand, deceased, who had a brother, 
Babu Sahob Lal, a pleader. The latter 
died on the 25th December 1911, leaving 
a will dated she 19th December 1911, by 
which he bequeathed all bis property to 
the petitioner, who took out probate of 
tho will on the 17th May 1922. Subse¬ 
quently during the survey settlement 
proceedings the petitioners name "as 
entered in the record of rights and in the 
municipal register with respect to ail the 
properties which he took under the will 
ol Babu Saheb Lal. It appears that the 
opposite part} did not contest either the 
grant of probate to the petitioner or the 
record cf his name in the record of 
rights. This year, however, they have 
instituted the suit out of which this ap¬ 
plication arises, seeking partition of the 
properties coming down both from their 
father and from Saheb Lal. 

In their plaint they asserted that 
Garib Chand and Saheb Lal were joint 
in mess and property, and that Saheb Lal 
died while still joint with his brother. 
They claimed that all the said properties 
were ancestral and that they W6re in 
joint possession of them all ; and that 


Saheb Lal had been educated to become 
a pleader out of the joint funds. The 
plaint, while not denying that Saheb Lal 
had made a will in favour of the peti¬ 
tioner and that probate had been granted 
to him or that the petitioner’s name was 
recorded in respect of Saheb Lal s pro¬ 
perties in the record of rights, .alleged 
that the petitioner had obtained Probate 
of Saheb Lai’s will b> fraud, and had pro¬ 
cured the entry of his name in the Sur¬ 
vey and Settlement Record and in the 
municipal register while he was karta 
of the family, without the knowledge of 
his brothers and in collusion with others. 
The plaintiffs in the suit stated in the 
plaint that they did not admit the 
genuineness of the will and they denied 
Saheb Lai’s right to execute the will 
bequeathing property which they claimed 
to be joint property. The reliefs claimed 
in the plaint were a declaration that all 
the properties, including those covered 
by Saheb Lai's will were joint family 
properties and that they were ei titled to 
a four-fifths share on partition of all this 
property and the delivery to them cf 
their partitioned share and costs. 

They valued their four-fifths shares at 
Rs. 15 107 for the purpose of jurisdiction 
and paid Rs. 15 as Court-fees claiming 
that the suit was a partition suit, pure 
and simple. 

The petitioner, as defendant to the suit 
at once put in an objection that the 
Court-fee of Rs. 15 was -insufficient and 
that an ad valorem fee must be paid be¬ 
fore the plaint could bo accepted seeing 
that tho plaintiffs sought for a declaration 
of title, and for partition and possession. 

The learned Subordinate Judge in his 
order on tho objection admitted that the 
suit is for a declaration of title and pos¬ 
session as well as for partition and that 

the decision of Dawson-Miller, C. J., and 
Coutts, J., in the case of Rachhya 
Rant v. Chando (1) to the effect that if in a 
partition suit in the forefront of their pra¬ 
yer in the plaint the plaintiffs ask for a 
declaration of title and possession they 
are claiming under the guise of a parti¬ 
tion suit a declaration of their title and 
they must pay an ad valorem Court-fee 
applies in the present cise. But giving 
it as his reason that some of the proper¬ 
ties in suit were admitredly joint, and 
the fact that the plaintiff’s pleader took 


(T) 1923 Pat a 113 —3 1 J . L. T. 293=19*2 P. 
H. 0 C. 65# 
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upon himself the responsibility of having 
the suit dismissed respecting the other 
properties which are the subject-matter 
of dispute as having been held adversely 
by the defendant if complete ouster- were 
established as well as the fact that the 
plaintiffs were not in a position to pay 
the ad valorem fee, the learned Subordi¬ 
nate Judge held that under the peculiar 
circumstances of the case the Court-fees 
Act had to be construed leniently and 
that the decision in Rachhya Raut v. 
Chando (l) did not entirely apply. He, 
therefore, held that the Court-fee of 
Rs. 15 was sufficient and overruled the 
objection. 

It is against this order that the present 
application is made. If an appeal lay 
against this interlocutory order there is 
no doubt what the result would be. The 
plaint clearly asks for a declaration of 
title and possession as well as for parti¬ 
tion, and the learned Subordinate Judge 
'was bound by the decision in Rachhya 
j Raut v. Chando (l). The mere facts that 
:a pleader gives ail undertaking or that no 
'declaration is necessary with regard to a 
jpartition of some of the property or that 
the petitioner is too poor to pay Court- 
fees give no good ground for neglecting an 
■express decision of the High Court, and 
the provisions of the Court-fees Act or 
for depriving of its dues the Government 
(revenue in the interest of which the 
Court fees Act was passed. 

No appeal, however, lies and we have 
to consider whether this Court can inter¬ 
fere in revision. I think it is clear that 
it cannot. No question of jurisdiction 
arises; for the Subordinate Judge had 
I jurisdiction to decide whether the suit 
was one in which an ad valorem fee 
should he paid; he may have decided 
the question wrongly, but jurisdiction is 
not affected. Order 7, R. II (c) can¬ 
not be invoked by the petitioner; for that 
rule requires the rejection of a plaint 
where the plaintiff, on being required 
by the Court to supply the requisite 
stamp paper within a time to 1)9 fixed by 
the Court, fails to do so." 

In the present case the Subordinate 
Judge accepted the Court-fee of Rs. 15 
as sufficient and, therefore, there was no 
direction to the plaintiffs which was dis¬ 
obeyed. This is not a case either in which 
the decision of the category within which 
a suit lies affects the jurisdiction and 
competence of the Court to try the case. 
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It must be decided, I think, that this 
Court cannot interfere at the present 
stage. At the same time I think it should 
be made clear to the learned Subordinate 
Judge that, as he has by his order circum¬ 
scribed the scope of the plaintiff’s suit 
the plaintiff should not be allowed to 
again extend its scope unless he con¬ 
sents to pay the further Court-fee requir¬ 
ed by law. 

Subject to this remark, I would reject 
the application, 

Macpherson, J.— I agree. 

Application rejected. 
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Bucknill and Ross, JJ. 

Dukhiram Raut —Accused—Petitioner. 

v. 

Jamuna Kuer and another — Opposite 
Parties. 

Criminal Revision No. 6*26 of 19*24, De¬ 
cided on the 17th December 1924, from a 
decision of the Dt. Magistrate, Palamau, 
D - 14th August 1924. 

Criminal P. C., Ss. *203 and 20*2 —Dismissal of 
c cm plaint — Investigation under S. 202 is not 
necesary. 

S. 203 is not dependent on the provisions for 
the postponement of the issue of process, contain¬ 
ed in S* 202. The use of the word ‘any** clear- 
ly implies that an investigation or enquiry under 
S. 202 may or may not be made. [P. '<05, C. 2] 

P. ('. Rai —for Petitioner. 

The Assistant Govenmc.nt Advoacte — 
for Opposite Parties. 

Ross, J. — The petitioner, a servant of one 
Babu Sham Behari Singh, lodged a com- 
laint before the Deputy Magistrate of Dal- 
tonganj to the effect that his master had 
advanced Rs. 14,c00 to Dulhin-Jamuna 
Kuer on a zerpeshgi bond and had obtain¬ 
ed possession of the mortgaged properties 
which included a store-room and cultur- 
able lands. Possession was taken, but on 
the 10th .July 1924 the opposite party, that 
is, Dulhin Jamuna Kuer and Bindni Debi 
accompanied by a large number of men 
who were armed with various arms, com¬ 
mitted trespass in the said store-room 
and forcibly dispossessed the petitioner 
and his master. The case was instituted 
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under Ss. 147, 379 and 448 of the Indian 

Penal Code. The Magistrate examined 
the complainant and dismissed the com¬ 
plaint under S. 203 of the Cr. P. C., re¬ 
cording the following order : 

“ The facts stated by the complainant 
show that ho left the bhandcir at 
Saraidih when asked by the accused and 
their men. Beyond this nothing appears 
to have happened. No case is made out. 

The petitioner then applied before the 
District Magistrate who also refused to 
interfere. His order was in the following 

t erms : 


The complainant left the bhandav 
when requested. Presumably he was re¬ 
buked for doing so by his master and then 
tried to get out of his trouble by sayirg 
he did it under threats. That two par- 
danashin ladies of very high rank would 
deliberately place themselves in a position 
where they might be involved in a brawl 
or disturbance is simply incredible. I 
cannot believe the complainant's story 
and consider the lower Court was quite 

right to summarily dismiss the case. 

Two points have been urged in support 
of this application in revision. It is con¬ 
tended in the first place that the orders 
of the Courts below show that some 
occurrence took place and that there w as 
some show of force and that at all events 
offences under Ss. 448 and 506 of the 
Indian Penal Code have been committed. 
The facts of the alleged occurrence have 
not been disbelieved. In my opinion this 
is not a correct reading of the orders 
which have been passed. I he ordei ol 
the Deputy Magistrate does not show 
that the complainant submitted to any 
show of force, while the District Magis¬ 
trate expressly states that the allegation, 
involving as it does, two pardanashin 
ladies of very high rank in situation 
where a brawl or a disturbance might 
have taken place, was incredible, lhe 
view expressed by the District Magis¬ 
trate appears to he sound, and on the 
merits I see no ground to interfere with 
his order. 

In the seconcl place it is contended that 
under the amended Cr. P. C., it is not 
open to the Magistrate to dismiss a com¬ 
plaint in this way. The learned vakil 
referred to the chango that has been made 
in the language of S. 203 of the Code. 
Hinder S. 202 of the Code a Magistrate, on 
receipt of a complaint of an offence, may, 
if he thinks fit, for reasons to be recorded 


in writing, postpone the issue of process, 
and either inquire into the case himself or 
in certain circumstances direct an enquiry 
or investigation to he made by a Magis¬ 
trate subordinate to him or by a police 
officer or by such other person as he 
thinks fit. That section deals with the post¬ 
ponement of the issue of process, b. 
deals with the dismissal of a complaint. 
It enacts that the Magistrate may dismiss 
a complaint, if, after considering the state¬ 
ment on oath, if any, of the complainant, 
and the result of any investigation or 
enquiry under S. 202, there is in his judg¬ 
ment no sufficient ground for proceeding, 
and in such a case he should briefly record 
his reasons for so doing. The learned 
vakil contends that S. 203 is dependent 
upon S. 202. Prima facie I see no reason 
why the dismissal of a complaint should 
he necessarily dependent on the provisions 
for the postponement of the issue of pro¬ 
cess. But the argument is that whereas, 
in the old Code the words were the 

result of the investigation, if any, made 

under S. 202 ” the words in the present 
Code are “the result of any investigation 
or enquiry under S. 202, and the infer¬ 
ence is that an investigation or enquiry 
under S. 202 is now obligatory. There is, 
in my opinion, no substance in this aigu- 
ment. It the invesoigation or enquiryi 
under S. 202 was obligatory then the 
words would have been the investigation 
or enquiry under S. 202;” hut the words 
are : “ any investigation or enquiry under 

S. 202.” The uso of the word any’ 

clearly implies that an investigation or 
enquiry under S. 202 may or may not he 
made. In other words the change is 
merely verbal and is not a change in 

substance. 

The result is that the application must 
he dismissed. 

Bucknill, J. — 1 agree. 

A ppl ica tion dis m issed . 
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Sen, J. 

Bhabataran Mzhto and others —Ac¬ 

cused—Petitioners. 

v. 

King-Emperor —Opposite Party. 

Criminal Revision No. 110 of 1925, 
Decided on 1st June 1925, against an 
order of the S. J., Manbhum, Sambalpur, 
D/- 7th February 1925. 

(a) Penal Code , Ss. 34, 149 and 325— If conviction 
under Ss. 149 and 325 is not possible, conviction 
under Ss. 34 ami 325 is less possible — A ■con - 
viction under S. 34 is not sustainable without a 
clear finding as to the accused having acted in 
furtherance of • a common intention. 

If it is not possible to bring home the guilt 
to the accused under S. 325 read with S. 149 
of the I. P. C., a fortiori, it would be more diffi¬ 
cult to bring ho ne the guilt with the aid of 
S. 34 of the I. P. C. In order to bring the 
accused within -.he scope of S. 34, it is necessary 
to come to a definite finding that the accused 
were acting in furtherance of the common 
intention of all. 

Where the co n non object charged was quite 
different, and where it was found that convic¬ 
tion would not follow under S. 32o read with 
S. 149 of the I P. C, 

Held: that a conviction under S. 325 read 
with S. 34 would not be sustainable without a 
clear finding that the accused were acting in 
furtherance of a com non intention. 

[P. 707, G. 2 ] 

A till Krishna Roy —for Petitioners. 

II. fj. Nand Reolyai —for tbe Crown. 

Judgment.—This is an application in 
revision by J1 accused whu were tried 
and convicted under S. 117 of the Indian 
Penal Code. In addition to the order of 
couviction under S. 147 pissed against 
all tbe 11 Petitioners, Petitioner No. 1 1 
has also been convicted under S. ,325 of 
the Indian Penal Cole and Petitioners 
Nos. 1, 4, 5 and 6 under S. 325 read 
with S. 34 of the Indian Pen il Code. 
The following are the undisputed facts 
of the case : In July 1914 two brothers, 
Dinu and Panu Bagal. executed a simple 
mortgage of their three-annas share in 
Chibabdih chak in favour of Bishto, 
father of Petitioner No. 1. In 1918 Dinu 
and Panu gave darmokarrari lease of 
certain plots of land in the village to 
four brothers, Sujan, Nitai, Jadu and 
Ghanu, of the prosecution party ; vhile 
some other plots were given in dirmo- 
karrari to Narsingh, Benimadhab, Pan- 
~hanan and Sharna Chiran. Bishto 
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Charan sued on his mortgage aforesaid 
miking Dinu and Panu, the lessees of 
1918, parties to the suit. Usual mort¬ 
gage decree was passed, and in execution 
of the decree the decree-holder purchased 
the property. On the 4th July 1913, the 
decree holder-purchaser, the father of 
Petitioner No. 1, obtained delivery of 

possession of the property through Court 
under O. 21, R. 95 of the Code of Civil 
Procedure. The case of the prosecution 
was that on the 30th June 1924 the 
Petitioners with other* went to the 
disputed land and ploughed it up and 
destroyed the paddy seedlings sowed by 
the four brothers Sujan, Nitai. Jadu and 
Ghanu ; that a quarrel and a fight ensued 
in which the complainants were chased 
far out of the plot and Sujan up to a 
for tree and they were there belaboured 
with the result that Ghanu sustained a 
fractured leg and Sujan a fractured 
forearm. The defence was that the 
petitioners were in possession of the 
land in dispute. It was the complainants' 
party that trespassed and upon that the 
petitioners remonstrated, upon which 
a quarrel arose and the petitioners felt 
bound in self-defence bo resist the inva¬ 
sion of their rights by the prosecution 
party. The first Court held that tho 
mortgage sale having passed the unascer¬ 
tained 3-annas share of the mortgagor 
did not affect the raiyati possession “ in 
bhag dakhal ” as they had occupancy 
rights therein. Hence the complainants 
had the right to lie on the land, and they 
sowed paddy thinking that their posses¬ 
sion was not affected. He also found 
that the story of chase was untrue and 
that it was. subsequently introduced 
to avoid the conseq lence of law as to 
right of private defence of property 
arising from the fact of delivery of posses¬ 
sion through the Court. The learned 
Deputy Magistrate convicted all the 
accused under S. 117 of the Indian Penal 
Code and sentenced them to six months' 
rigorous imprisonment except Nitai, Peti¬ 
tioner No. 8, vho was fined Rs. 200. 
He also convicted Petitioners Nos. 1. 4, 

5 and G under S. 325 read with S. 149 
and sentenced them to six months’ 
rigorous imprisonment. He further con¬ 
victed Is var, Petitioner No. 11, under 
S. 325, for giving the lathi blow to Ghanu 
anl sentenced him to six months’ 
rigorous imprisonment, the sentences to 
run concurrently. 
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On appeal bhe learned Session Judge 
of Purulia thought that the occupancy 
rights of the four brothers had not been 
established, and he came to the conclusion 
that the auction-purchaser obtained 
possession from the Court; but the parties 
not being clear as to their rights, the 
Bagals continued to be in possession and 
they cultivated the land in 1923 and 
harvested the crop. He also found as 
a fact that the Bagals were the residents 
of the village; that they remained in 
actual possession in spite of the delivery 
of possession to the auction-purchaser up- 
to the date of occurrence under considera¬ 
tion, and that in the circumstances set 
out by the prosecution, the appellants 
came in force in order to oust the Bagals 
from possession and themselves re-take 
possession. He also found that the 
details of the prosecution story are hardly 
challenged at all and are abundantly 
proved.” Upon this altered linding as 
to possession, the learned Session* -fudge 
then proceedei to reconsider the sen¬ 
tences. He reduced the sentence passed 
against the accused under S. 147 to a tine 
of Rs. i0 each, in default to one month’s 
rigorous imrisonment, except against Jitu, 
Petitioner No. 4, who injured Bhiku 
Bagalin with lathi and who was therefore 
sentenced to one month s rigorous irapii- 
sonment. As regards Petitioners Nos. 1, 

4, 5 and 6, Petitioner No. 1 was further 
fined Rs. 50 and Petitioners Nos. 4, 5 and 
0 sentenced to two months rigorous 
imprisonment, under S. 3 j 5 read ;vith 

5. 34. Petitioner No. 11 was convicted 
under S. 32) for having fractured 
Ghanu’s leg and sentenced to two months 
rigorous imprisonment. So far as the 
conviction and sentence under S. 14< 
is concerned, I think that on the findings 
of the two Courts it is not possible for 
this Court to interfere in revision. 

The learned vakil for the petitioners 
at first urged that the sentence of one 
month’s rigorous imprisonment on Peti¬ 
tioner No. 4 should he set aside as there 
was no such person as Bhiku Bagalin 
ou the record, hut it being pointed out 
to him that evidently it was a mistake 
for Bidhu Bagalin he did not press that 
point. As regards the conviction of 
Petitioner No. 11 under S. 325, 1 feel that 
this is concluded by findings of facts. 
With reference to the conviction and 
sentence under S. 325 read with S. 34, 
it is urged that the conviction under 
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S. 325 read with S. 34 is illegal and ultra 
vires and the trial Court having convicted 
under S. 325 read with S. 149, the appeal 
Court was not entitled to convict the 
Petitioners Nos. 1, 4, 5 and 6 under 
S. 325 read with S. 34 without coming 
to a definite finding as to common inten¬ 
tion and that in any event separate 
sentences passed under Ss. 147 and 325 
read with S. 34 are illegal. Now it is 
not easy to make out under what circum¬ 
stances the learned Sessions Judge 
convicted the Petitioners Nos. 1, 4, 5 
aud G under Ss. 325 read with S. 34 
of the Indian Penal Code. If it is not 
possible to bring home the guilt to the 
accused under S. 325 read with S. 149; 
of the Indian Penal Code one would: 
think that a fortiori it would be more 
difficult to bring heme the guilt with the; 
aid of S. 34 of the Indian Penal Code.; 
I find from his judgment that he observes; 
that “ the appellants came prepared for 
a marpit. They became an unlawful 
assembly when they all started to chase 
the mildly protesting Bagals with T»he 
common object of assaulting them. 
Now, the common object suggested in the 
passage above quoted is different from 
the common object charged, viz., that of 
committing mischief and by criminal 
force, or show of criminal force, to take 
possession of the land in dispute. It 
has been laid down in various judicial 
pronouncements that in order to briDg 
the accused within the scope of S. 34, 
it is necessary to come to a definite 
finding that the accused were acting in 
furtherance of the common intention of 
ail. The common object charged in this 
case being quite different, and it being 
found that conviction would not follow 
under S. 325 read with S. 149 of the 
Indian Penal Code, I think a conviction 
under S. 325 - read with S. 34 would be 
scarcely sustainable without a clear 
finding that the accused Nos. 1, 4, 5 and 
6 were acting in furtherance of a common 
intention. 

In the circumstances. I set aside the 
order of the learned Sessions Judge so 
far a 3 it relates to the conviction and 
sentence of Petitioners Nos. 1, 4, 5 and G 
under S. 325 of the Indiin Penal Code 

read with S. 34. 

Conviction partly set aside . 
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Bucknill and Ross, JJ. 

Jadu Dhanulc —Accused—Petitioner. 

v. 

Emperoi —Opposite Party. 

Mis. Criminal Revision No. 101 of 1924, 
Decided on Kith December 1924, from a 
decision of the S. J. Monghyr, D -19th 
September 1924. 

Criminal P. C., S. 100 —Prosecution for bring¬ 
ing a false charge—Accused should be given op¬ 
portunity to substantiate his allegations. 

A Magistrate who is considering whether he 
shall order an individual-to be prosecuted upon 
a charge of bringing a false charge should 
definitely offer to the accused person an op¬ 
portunity of saying whether he abandons his 
charge or whether he wishes to support it. aud 
if he says the latter, shall give him an opportu¬ 
nity of putting forward what he wishes to say 
in support of his charge prior to ordering him to 
be prosecuted for having brought a faise charge. 
M Cal. 707 (P. JJ.) Foil. [P 710, C 1] 

Manokar Cal —for Petitioner. 

4ssl. Govt. Advocate — for Opposite 
Party. 

Bucknill, J .-“This was an application 
in criminal revisional jurisdiction made 
by one Jadu Dhanuk. The circumstances 
are somewhat peculiar. The applicant 
on the 29th June last lodged a fh*9t in¬ 
formation at the Police Station ol Bar- 
bigha which related to the disappearance 
of his step-sister. The gist of the story 
which he stated to the Police was that 
about 13 days before the date upon which 
ho had appeared at the thana , his step¬ 
sister Sonitra Raj putin, who is the 
daughter of his father, Kali Singh, wa? 
missing from their house. The applicant 
searched for the girl with his father and 
eventually some suspicion was cast upon 
Loknath SiDgh who was then resident 
of a place called Nanhausi. 1 he appli¬ 
cant says that he and his father went in 
search of Loknath and found him at his 
maternal uncle’s house. The applicant 
was making enquiries from this uncle of 
Loknath, whose name was Meghan Singh 
when suddenly his step-sister came out of 
Meghan’s house and clung to the appli¬ 
cant with affection. A woman from in¬ 
side the house then shouted out to Lok- 
nath and Meghan not to let the girl go. 
The applicant then states as follows : 
‘Then Meghan Singh, Bhaglu Singh and 
Loknath Singh beat me with slaps and 
fi3ts and forcibly took away the girl . 
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My claim is on Meghan Singh, Bhaglu 
Singh and Loknath Singh for having 
stolen my sister. I cannot say why 
they have done so. From the hou3e of 
Meghan a woman, whose address and 
name I do not know, told in a loud voice: 
‘Do not let the girl go. Whatever money 
will be spent I shall bear.’ At this 
being encouraged Meghan, Loknath and 
Bhaglu who were there beat me with 
fists and slaps and took away the girl.” 
Row, on this First Information the Police 
apparently investigated the story. It 
would certainly appear that they directed 
their enquiries to the taking away of the 
girl from the fcou36 in which the appli¬ 
cant resided on the night when it was 
alleged she was missing. The final report 
which was submitted by the Police dis¬ 
closed a somewhat curious state of affairs, 
namely, that it would seem that the 
lather of the applicant went with his 
daughter and deliberately married her to 
the son of Meghan Singh. There seems 
no doubt tiiat this was so. Loknath and 
Meghan, therefore, would appear to have 
had a right to receive and keep this girl. 
It is not indicated whether the applicant 
was present at the wedding but it would 
seem that a price of Rs. 400 was claimed 
by the father for giving his daughter to 
Loknath. Only Rs. 200, however, seem 
to have been handed over by Meghan 
Singh to Kali Singh the former setting 
off the remaining Rs. 200 against some 
old debts which he (Meghan) claimed that 
Kali owed to him. The result of the 
Police investigation seems to have been 
that they thought that the story told by 
Jadu that the girl had been taken away 
wrongfully from their house on tlie night 
when he said that tho occurrence had 
taken place was unjustifiably false. But 
the Police do not 3ay anything at all as 
to the truth or falsity of the occurrence 
which is said to have taken place bet¬ 
ween the applicant and the three other 
persons whom he charged with beating 
him and with hewing taken away his 
stepsister from his protection at the 
village where Loknath and Meghan resid¬ 
ed. So far as I can understand the First 
Information, although the applicant may 
have been complaining that some one, 
(whom he did not know) had taken away 
his step-sister from their residence, what 
be appeared to have charged the three 
accused with was with having beaten 
him and having taken his step-sister 
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the provisions of S. 190 (a) of the Cr.P.C. 
However, that question is not very mate¬ 
rial What has been argued is that when 
this had been done the Sub-Divisional 
Officer should not have ordered, as he did 
the applicant then and there to be prose¬ 
cuted under S. 211, Indian Penal Code. It 
is suggested that there is authority to the 
effect that where a Magistrate purports 
to act under S. 190 of the Or. P. 0., he 

should not, where the question is as to 
whether a false case has been brought by 
the person complained or reported against 
prosecute him without oft ©ring him an 
opportunity to state clearly whether he 
no longer supports his charge or whether 
he wishes to have an opportunity of sup- " 
porting it definitely. This argument is 
based upon a Full Bench case in the Cal¬ 
cutta High Court, Queen-Empress v. Sham 
Lai (1). In that case, which was deci¬ 
ded in 1887, it appears to have been laid 
down that a Magistrate may take cogni¬ 
zance, under what corresponded then to 

S. 190 of the Cr. P. C. of an offence 
brought to his notice by a police report 
which affords ground for suspicion that 
an offence has been committed. But 
that, as a matter of sound judicial discre¬ 
tion, a Magistrate should not so proceed 
and direct that the person suspected 
should he tried until some person aggrieved 
has complained or until he has before 
him a police report on the subject based 
on an investigation directed to the offence 
to be tried, (and this is the more import¬ 
ant part so far as is here material) in 
cises of an alleged false charge until it is 
clear that the original charge has been 
either heard and dismissed or abandoned ; 
and it was further laid down that before 
an order to prosecute for the false charge 
is made, the person who is alleged to have 
made the false charge should be offered, 
by the Magistrate an opportunity of sup¬ 
porting it or abandoning it. The learned 
Assistant Government Advocate has 
pointed out that if this means that in 
every case under the provisions of S. 190 > 
in which a false charge is the matter of 
complaint, an opportunity is to be offered 
by the Magistrate to the person against 
whom the charge is brought, of stating 
whether he abandons or substantiates his 
original charge, such decision would cer¬ 
tainly appear to place some duty upon 
the Magistrate by way of exercise of 
judicial discretion which does not a ppear 


away forcibly from him when he had 
recovered her ; whereas the Police, so 
far as I can understand their report, 
appear to have come to the conclusion 
that the girl had never been abducted 
wrongfully from the house where the ap* 
plicant lived at all. They, however, did 
not direct their attention to the ocoin- 
rence which is said to have taken place 
when the applicant found his step-sistei. 

I think that the First Information report 
and the final report of the Police no not 
reallv striotly deal with the same matter. 

If may well he that for some reason or 
other some such occurrence, as is alleged 
to have taken place by the applicant, 
did actually take place where _ Meghan 
and Loknath resiled. There is no in¬ 
vestigation as to this and no report by 
the Police as to this. It also may well 
be that the girl was in fact given or sold 

by her father to the persons whom the 
applicant charged with having assaulted 
him and in consequence it may do that 
the applicant’s allegation that the girl 
had been actually abducted or kidnapped 
was in fact incorrect. It also may be 
that he was aware of this and that what¬ 
ever, if anything, took place on the date 

of the occurrence as alleged by him. was 
due to the dispute about the non-pay¬ 
ment of a portion of the bridal price^ 1 
think that in these circumstances it is 
rather difficult to see how a prosecution 
could, as matters stood, properly have 
been ordered, and I think that on that 
ground alone it is sufficient to justify this 
Court in coming to the conclusion that 
this was not a matter which as the 
record stood, could have been followed 

well by a prosecution. 

There is, however, one other point 

which has been put forward by the learn¬ 
ed Counsel who has appeared for the ap. 
plicant which is no doubt o* some slight 
importance. When the report had been 
brought to the notice of the Sub-Divi- 
sional Officer the Sub-Inspector of 
Police at the same time filed a petition oJ 
complaint in the Sub-Divisional Officer * 
Court asking that the Sub-Divisional 
Officer should take cognizance of the 
offence under the provisions of S. 190 
(b) of the Cr. P. C. As the Sub-In¬ 
spector had filed a. petition of com¬ 
plaint as well as a report in writing, it 
would seecn that he might more properly 
have asked that cognizance should be 
taken by the Sub-Divisional Officer under 
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in the language of the section itself. I- 
think that this is true. The learned As¬ 
sistant Government Advocate has endea¬ 
voured to argue that this decision only 
was intended to apply in cases in which 
the person, who was supposed to have 
made a false charge but after the police 
had reported it no be false, appeared be¬ 
fore a Magistrate and asked than bis case 
might be investigated and his witnesses 
summoned, and that the decision was not 
intended to apply in cases in which the 
person who was suspected of making a 
false charge did not apply 'to the Magis¬ 
trate that his statement should be taken 
and witnesses summoned, or to cases in 
which he only made such an application 
after the investigating Magistrate had 
ordered that he should be prosecuted for 
making a false charge. In the present 
case it was not until after the applicant 
had been ordered to be prosecuted and 
had actually gone before the trying Ma¬ 
gistrate for trial that he then requested 
that his story should be substantiated. 
Although it is true that in the case 
which 1 have quoted, the person suspect¬ 
ed of making a false charge did apply to 
the investigating Magistrate that his 
statement should he taken and his wit¬ 
nesses summoned (his application being 
refused), yet the decision in the case doe3 
not appear, as I read it, to place any such 
limitation as is suggested by the Assis¬ 
tant Government-Advocate. On the con¬ 
trary it seems to me to be wider, and if 
the decision of the Calcutta High Court 
Full Bench is correct it certainly does 
appear to me to contemplate that in any 
case a Magistrate who is considering 
whether he shall order an individual 
to be prosecuted upon a charge of bring¬ 
ing a false charge should definitely offer 
to the accused person an opportunity of 
saying whether he abandons his charge 
or whet her he wishes to support it, and if 
he says the latter, shall give him an 
opportunity of putting forward what he 
wishes to say in support of his charge 
prior to ordering him to be prosecuted for 
having brought a false charge. 

I think, however, that on the facts of 
the case, as I have dealt with the first 
point, this matter can clearly he decided. 
The whole affair of cDurse is one cons.der- 
ably to be deprecated, and to try 
and put the Police into motion on 
an absolutely incorrect and misleading 
statement is an affair which may not 
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be altogether passed over. At the same 
tim6 there seems to have been no cohe¬ 
sion between the CDmplaint of the appli¬ 
cant Jadu and the application on report 
of the Police for. proscution of the appli¬ 
cant, and in these circumstances I do not 
think a prosecution should have been or¬ 
dered. In these circumstances all I think 
that is necessary in this case to do is to 
quash the order for prosecution of the ap¬ 
plicant under S. 211 of the Indian Penal 
Code. 

Ross, J. —I agree. 

Order quashed . 
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Das and Foster, JJ. 

Ami?' Kumar Mukherjee and others — 
Plaintiffs—Appellants. 

v. 

Mr. B. Coventry and others —Defend¬ 
ants—Respondents. 

Mis. Givil Appeal No. 103 of 1924, 
Decided on 29th July 1921. 

Injunction — Ba'wara proceedings—High Court 
cm restrain parties from proceeding wit'i batwara 
proceedings till determi?iation of civil suit. 

Though the High Court ha? no jurisdiction 
over the Bitwara Court, it will always assert its 
right to act in pjrsouam and has co uplete juris¬ 
diction to restrain the parties to a pa iding suit 
frrn proceeding with batwara proceedings until 
the determination of the suit. The High Court 
will not assume that the Batwara Court will 
take any steps unfair to the parties restrained 
from proceeling with the batwara proceedings or 
compel them to act in any way inconsistent with 
their dutv of obedienco to the High Caurt. 34 
Cal. 101 Foil. [P 711 C 2] 

S. N. Bose —for Appellant. 

B likuntha Nath Mitter and Lachmi 
Narain Singh —for Rsspondents. 

Judgment.—By consent of the partie 
the order in this application will be treat-* 
ed as deciding the Miscellaneous Appeal 
No. 108 of 1921. The application itself 
is for an injunction upon the respondents 
third party restraining them from pro¬ 
ceeding with certain batwara proceedings. 
The facts are these : — The appellants who 
are the plaintiffs in the suit now pending 
in the Court of the Subordinate Judge of 
Monghyr are ten-anna9 proprietors of 
Touzi No. 1002 which is under Collec- 
torate partition. The defendants third 
party are the six-annas proprietors of 
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Touzi No. 1002. The defendant second 
party is the sixteen-annas proprietor of 
Touzi No. 1101 and wo are informed that 
the lauds of Touzi No. 1001 are mixed up 
with the lands of Touzi No 1002. The 
defendants first party are the thikadars 
of Touzi No. 1002 and the question bet¬ 
ween the plaintiffs-appellants and the 
defendants first party in the suit is in 
substance whether the disputed lands in 
the suit are the bakasht lands of the pro¬ 
prietors of Touzi No. 1002 or the tenancy 
lands of defendants first party. The 
defendants first party are not parties to 
the batwara, although they made an ap¬ 
plication for being added as parties 
thereto. The plaintiffs applied for an 
injunction in the Court below restraining 
the defendants third party from proceed¬ 
ing with the batwara proceedings. A 
petition was filed by most of the defend¬ 
ants who had been cited as defendants 
third party in this action submitting to 
the injunction prayed for ; it appears that 
defendants Nos. In,22, 24 and 6<, amongst 
some others did not join in that applica¬ 
tion. Mr. B. N. Mitter appears for the 
defendants first party who are the thika¬ 
dars of Touzi No. 1002 and for defendants 
Nos. 15, 22, 24 and 67, who have been 
cited as defendants third party. As 
against the order of tHo learned Subordi¬ 
nate Judge refusing to grant an injunction 
the plaintiffs have presented an appeal to 
this Court which is Miscellaneous A opeal 
No. 108 of 1924. The present application 

has been made in Miscellaneous Appeal 
No. 108 of 1924 and the application in 
Bubstance invites this Court to pass an 
order upon the defendants third party 
restraining them from proceeding with 

the batwara proceedings. 

Mr. Lachnii Narain Singh appearing on 
behalf of the defendant second party says 
that he is only interested in the suit beinj. 
disposed of as soon as possible as his 
lands are mixed up with Touzi No. 1002 
and he contends that the batwara pio 
ceedings should be carried on with all con 
venient speed. 

Mr. Baikuntha Nath Mitter appears on 
behalf of the defendants first party and 
defendants Nos. 15, 22,24 and 67, who are 
in the category of defendants thiid party. 
So far as he represents the defendants 
first paity, obviously he has nothing to do 
^ with the application, because his clients 
are not.parties to the bitwara proceedings. 
So far as he represents defendants 
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Nos. 15, 22, 24 and 67 it is to be remem¬ 
bered that it is to the interest of the 

defendants third party as a whole that 
the question whether the disputed lands 
are the bakasht cf the maliks or the 
tenancy of the defendant first party 
should be disposed of before the batwara 
proceedings are proceeded with. Mr. 
Baikuntha Nath Mitter on behalf of defen¬ 
dants Nos. 15, 22, 24 and 67, is prepared 
to admit the claim of the defendants first 
party, hut we are nob concerned with that 
in this appeal. The imjoitant point to 
be remembered is that most of the defen¬ 
dants constituting the defendants third 
party did file an application to the Court 
below, submitting to the injunction prayed 
for. 

It is pointed out by Mr. S. N. Bose on 
behalf of the plaintiffs that his clients 
will suffer an itreparable injury if the 
batwara proceedings are proceeded with. It 
is doubtful whether the plaintiffs will have 
any remedy at all if they succeed in the 
suit which they have filed in the Court 
of the Subordinate Judge of Monghyr. 

Mr. Baikuntha Nath Mitter points out 
that we have no jurisdiction over the 
Batwara Court : that is true enough ; but 
we have comjlete jurisdiction over the 
parties to the suit, and this Court will 
always assert its right to act in personam. 
It is contended by Mr. Baikuntha Nath 
Mitter that his clier ts will lie placed in 
great difficulty if the Batwara Court 
should decide to proceed with the batwara 
proceedings. But we have no right to 
assume that the Batwara Court will, to 
quote the words of Sale, J., in Mungle 
Chand v. Gopal Ram (lj, take any step 
unfair to those defendants or compel 
them to act in any w’ay inconsistent with 
their duty of obedience to this Court. On 
thev whole we are satisfied that the 
learned Subordinate Judge should have 
granted the injunction prayed for. That 
being our opinion we allow Miscellaneous 
Appeal No. 108 of 1924 and set aside the 
order passed in the Court below’, and we 
restrain the defendants third party from 
proceeding with the batwara proceedings 
until the determir ation of the suit pending 
in the Court of the Subordinate Judge of 
Monghyr. 

It is desirable that the suit pending in 
the Court of the Subordinate Judge of 
Monghyr should be disposed of with all 
convenient speed, and we direct the learn- 

(1) [ 1907l~34 CalN10U 
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ed Subordinate Judge to proceed with the 
suit so that decision in the suit may be 
arrived at before the end of this year. 
The costs of this appeal will be costs in 
the suit itself and will be dealt with by 
the learned Subordinate Judge. 

Order set aside. 
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Das and Adami, JJ. 

( Srimatya ) Gendamoni Debya —Appel¬ 
lant. 

v. 

Raghunandan Singh and others —Res¬ 
pondents. 

Privy Council Appeal No. 14 of 1927, 
Decised on 21st July 192b. 

Civil P. C., S. 10.)— Application for leave to 
appeal—Probate Proceedings — Opposite party 
recognizing applicant to be proper party—High 
Court will not enquire whether applicant has any 
locus standi to appeal. 

The applicant filed a caveat in the Court of 
first instance and The opposite party did not 
apply to have that caveat discharged. In o f her 
words the opposite party recognized that the 
applicant was a propur party to the probate 
proceedings. The opposite party appealed to 
High Court and he made the applicant party 
respondent to the appeal. The opposite party 
succeeding in appeal the applicant applied for 
leave to appeal to Privy Council. 

Held: the High Court was not competent to 
enter upon the question whether the applicant 
had anv locus standi to maintain the application. 

[P712C2] 

Subal Chandra Mazumdar—f or Appel¬ 
lant. 

S.M. Midlick , D.N. Mitter , L. Bannerji , 
S. N. Bauer ji , Nabadwip. Ch. Ghosh , 
L.N Singh , N.C . Ghosh-ior Respondents. 

Order.—This is an application for 
leave to appeal to His Majesty in Coun¬ 
cil. 

The judgment of this Court reversed 
that of the Court below and the desree 
involves the claim or question to or 
respecting oroperty of the value of over 
R 3 . 10,000/-. The case therefore compLes 
with the requirements of Ss. 109 and 110 
of the Code and the applicant would 
ordinarily be entitled to leave as a matter 
of course. 

But it is contended cn behalf of the 
opposite party that the applicant has no 
locus standi to present the present appli¬ 
cation. The applicant is the widow of 


the predeceased son of the testator. The 
question at issue between the parties was 
whether probate could be granted of the 
alleged will of the testator. Various 
questions were raised in the proceedings 
between the parties and this Court, differ¬ 
ing from the learned District Judge in the 
Court below, directed that probate should 
issue. 

It is contended on behalf of the opposite 
party that Srimatya Gendamoni Debya, 
the applicant before us, has no locus 
standi since in no event is she entitled 
go succeed to the estate of the testator. 
In my opinion we are not competent in 
this Court to enter upon the question 
whether the applicant has any locusi 
standi to maintain the application. She 
undoubtedly filed a caveat in the Court 
of first instance. The opposite party did 
not apply to have that caveat discharged. 
In other words the opposite party recog¬ 
nised that the applicant was a proper 
party to the probate proceedings. The 
opposite party was the appellant in this 
Court and he made Srimatya Gendamoni 
Debya a party respondent to the appeal. 
That being so, Srimatya Gendamoni 
Debya is, in our opinion, entitled to 
maintain the application for leave to 
appeal to His Majesty in Council. 

The application succeeds. Issue the 
usual certificate. 

The petitioner is entitled to the costs 
of this application. Hearing fee five gold 
mohurs. 
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Bucknill, J. 

Sanahi Ram Kandhaya Lai —Plaintiff 
—Petitioner. 

v. 

Gnlab Chand Kalu Ram and another 
Defendants—Opposite Parties. 

Civil Appeal No. 428 of 1924, Decided 
on 24th June 1925, from an order of the 
Small Cause Court Judge Patna, D - 1st 
August, 1924. 

Civil P. C. O. 9, Pi. 8,—Plaintiff present all 
along except on one date—Defendant admiting part 
of the claim—Case should not be dismissed for 
default. 

Where the plaintiff was all along present in 
Court on all hearings except one, and the Court 
dismissed the suit for default on that date 
though the defendant hud admitted a part of the 
claim. 

Held ; that the order of dismissal was no¬ 
proper. 

Janak Kishore — for Petitioner. 

B. C. Sinha —for Opposite Parties. 
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Judgment. —This was an application 
in Civil Revisional Jursidicfcion. Ig is made 
under the following circumstances : 

The applicant was the plaintiff in a 
suit which he brought against the defen¬ 
dant and his firm to recover the value of 
goods which the plaintiff had sold and 
delivered to the defendants from time to 
time. I do not know exactly what was 
the amount for which the suit was 
brought, but it was brought in the first 
Court of the Subordinate Judge of Patna 
acting as a Small Cause Court Judge. 
The defend a at put in a long written 
statement in his defence, and in it he, 
after criticising the plait tiff's claim to 
some extent, admitted that he owed to 
the plaintiff, and was ready to pay him, 
the sum of Rs. 130 0-6. The case was 

proceeding in the usual manner ; it was 
apparently fixed for hearing on the 1st of 
August of last year. When, however, it 
came up for hearing the plaintiff was not 
present and no reason appears to have 
been given why he was not. It is urged, 
however, that it is perfectly clear that the 
plaintiff, ever since the institution of the 
suit, had on all days up to this date when 
the case was down for being proceeded 
with, attended with witnesses ; however, 
unfortunately, on this day he was not 
in fact present and his plealer was appa¬ 
rently unable to attend on his behalf as 
he was engaged in another matter. The 
defendant’s pleader was, however, present. 
The Subordinate Judge thereupon dis¬ 
missed the suit in toto in default. 

At any rate this action of the Subordi¬ 
nate Judge appears to have been irregular 
because as the defendant had admitted 
that a portion of the claim was due, the 
Subordinate Judge should have passed a 
decree in favour of the plaintiff for the 
amount admitted to be due. This, 
however, he did not do. The order of the 
Subordinate Judge of the 1st of August 
1924 must in any case he set aside. 

There remains the question of whether, 
under the circumstances, it is desirable 
that the whole matter should he now gone 
into. On the whole, 1 think that it should 
be gone into. The matter has to go back 
as I am not quite satisfied a3 to why the 
plaintiff was absent on the day when the 
case was finally called upon or why his 
pleader could not attend. It is said that 
both the applicant and his pleader wer9 
regular in attendance up to this date and 
that by mistake or accident the former 


was not and the latter could not he 
present. Under these 'circumstances 1 
think that the proper order in this case is 
to set aside *-he order of the Subordinate 
Judge sitting as a Small Cause Court 
Julge made on the 1st of August last and 
to direct that he should now in due 
course restore the case and hear it. There 
will be no order as to costs. 

*Case remanded. 
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Jwala Prasad, J. 

Mohammad Nasiruddin — Accused- 
Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 699 of 1924, 
Decided on 20;h Jinuary 192'), from an 
order of the S. J., Minbhum, D,/- 21st 
November 1924. 

(a) Criminal P. C., S. 342— Detailed 
examination of accused is not essential in every 
case . 

What must be the naturo of the questions put 
by the Court depends upon the ciroumstauees of 
each case ; but Ipt would be a sufficient compli¬ 
ance with the provision of the Code if the Court 
gives to the accused an opportunity by question¬ 
ing him generally on the caso to explain the 
circumstances apoearing in the case agair.st 
him. It is neithor necessary nor desir¬ 
able to examine the accused in great detail or to 
force him to disclose his defence so as to enable 
thj prosecution to take advantage of it when 
the witnesses for the aroused are examined. But 
it is impossible to lay down any hard and fast rule 
as to the naturo f the examination of an accus¬ 
ed under S. 342 of the Code. 1925 Patna 342; 1025 
Patna 339, 29 Cal . W, N. 231 Pef. [P 716 C 1] 

■jAr (6) Penal Code , Ss. 411 and 450 —Mere 
entry into another's house with intent to have 
sexual intercourse with any woman there is no 
offence—But vliere no pre-arrangement existed 
between accused and any woman in the house and 
where all the women in the house were startled by 
accused's conduct, accused was held guilty . 

In order to constitute criminal trespass under 
S. 441, the entry into the house or property in 
the possession of another must be with intout 
to commit a i off 3nce or to intimidite, insult or 
annoy any person in possession of such property 
and in order to sustain a conviction under S.456, 
it must be proved that there was in the first 
instance criminal trespass as defined in S. 441. 
Thus, a mere entry into a house occupied by 
another with intent to carry on an intrigue or 
to have sexual intercourse with a woman living 
in that house will not in itself be a criminal 
trespass. In such a case it is supposed that the 
entry has been with the consent or connivance 
of the woman living in the house. However i{ 
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she along with other inmates is in possession 
of the house, as in the case of a joint Hindu 
family, the trespass in the house must cause an 
iusult and annoyance to the other members in 
the house. If the object is to force an intrigue 
upon a woman in the house and to have a 
forcible intercourse with her, the intention of 
the entry will necessarily be to iusult and anno} 
that woman. 

Where there was no pre-arrangement between 
the accused and any lady in the house and all 
the ladie- in the house were startled at the 
hold attempt ou the part of the accused to force 
himself into the house, 

11chi\ that the intention of the accused \va& 
not to carry on a peaceful intrigue and inter¬ 
course with any of the ladies in the house and 
with the consent or connivance of any one of 
them, but the intention of the accused was to 

commit a criminal trespass into the house and 
an indecent and unjustifiable trespass upon the 
persons of the occupants of the house. 4 C.L. 
i lciO 10 1 led. *240 aud 41 Mad. 15G /'. /«’. J)lst. 
22 Cal'. 3-.H lief. Cl’. TIG, C 2 l>. 717, T. 1] 

(•;. 3/. Aganrala and Manmotha Nath 
PuJ —for Applicant 

if. L. NandheoJuai —for tho Crown. 

Judgment. —The petitioner has been 
convicted under S. 45(>, Indian Penal 
Code, and sentenced to two months 
rigorous imprisonment. The conviction 
has been upheld by the Sessions Judge oi 

Manblium. ^ t . 

The petitioner i3 a Ticket Collector at 

Jharsuguda Railway Station and takes his 
food in the kitchen of the Refreshment 
Room. Rammurti, a Madrasi gentleman, 
has recently gone to Jharsuguda as a Re¬ 
freshment Room Clerk. He occupies a 
quarter in the Railway godown consisting 
of a room the door of which opens on to 
the closed lattice work verandah which 
itself has a door. Rammurti s house no.d 
consists of his mother, a woman of aoout 
o0 years, and his moces aged about 1.) and 
14, of whom the former is a widow and 
the latter a married woman On «he 
iii '-ht of the occurrence the ladies slept 
in the house and Rammurti on the veran¬ 
dah of the Railway Mail Service Office 
just in front of his quarter and opposite 
to it He locked the door of the verandah 
on the outside and kept the key wish him¬ 
self. About 1-30 A. M. on the night of 
the 13th July the mother of the complain¬ 
ant,Rammurti, called the elder Sundaram- 
ma ’ being aroused by the cackling of the 
fowls in the kitchen of the refreshment 
room, and heard stones thrown against the 
door of the room in which the ladies slept. 
Shortly afterwards she saw a man thrust 
hishead within the door of the room and 


throw small stones at her granddaughters. 
The junior Sundaramma woke up, nudged 
her grandmother and both of ‘them recog¬ 
nized the petitioner and cried out to* Ram¬ 
murti. Rammurti ran up to-the verandah 
and recognized the petitioner running 
away. The door of the verandah was found 
open and stones and cinders were found 
here and there in the room and some on 
the bed of the younger woman. Rammurti 
forthwith went to the Assistant Station 
Master on duty who went with the Yard 
Foreman and a constable to the com¬ 
plainant's quarters, found the brass lock 
with which Rammurti had closed the door 
of the verandah lying broken on the 
ground outside and the state of the apart¬ 
ments as described above. An information 
was lodged by Rammurti to the Police 
next morning, and after investigation the 

accused wa9 sent up. 

The Court below has found the pro¬ 
secution story as stated above to be true 
and established by evidence in the case. 

Mr. Agarwala, on behalf oi the peti¬ 
tioner, takes an exception to the validity 
of the trial upon tho ground that the 
Magistrate failed to comply with the 
provisions of S. 342 of the Code of 
Criminal Procedure. It is not denied 
that the accused was, as a matter of fact, 
examined by the Magistrate on the 25th 
August 1924, after tho close of tho pro¬ 
secution caso and before he was called 
upon to enter into his delence. Tfie 
objection is as to the manner of the 
examination of the accused by the Magis¬ 
trate. The accused was first examined on 
the 7 th August, 1924, On the 2oth 
August he was examined under the latter 
portion of S. 342 of the Code. The ques¬ 
tion put to him by the Magistrate was as 

follows: 

“You have heard the further evidence 
given by the prosecution witnesses in 
your presence to-day. Have you got to sa\ 

anything else ? ” , ,, 

The answer of the accused was INo. 
In his earlier examination he was asked 
whether he entered the house of Ram¬ 
murti by breaking the lock of the door 
and threw stones at his nieces who were 
sleeping in the room. His answer was 
“No.” Then he was asked why this case 
was brought against him. He said that 
tho case was brought against him out of 
grudge, and then he detailed this plea by 
giving facts and circumstances in hR 
statement. It is said that on the 25th 
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August 1921, after the close of the prose¬ 
cution case and before the accused was 
called upon to enter into defence, the 
Magistrate ought to have asked the 
accused questions upon the evidence in 
the case that showed the participation of 
the accused in the offence of which he 
was charged so as to give him an opportu¬ 
nity to explain those circumstances. The 
contention is that the Magistrate who 
heard the evidence of the prosecution 
must have told the accused on what 
points he considered the evidence suffi¬ 
cient against the accused for the purpose 
of enabling the accused to explain those 
circumstances. It is true that at that 
stage it is imperative upon a Magistrate : 
“to question the accused generally on the 
case” and the object of this examination is 
to “enable the accused to explain any 
circumstance appearing in the evidence 
against him. ’ 

This provision in the Code has been 
oho subject of great divergence of opi¬ 
nion. Lately there has been a difference 
of opinion in this Court [vide Durg'i Ham 
v. King-Em par or (l), and Banamali 
Kumar v. King Emperor (2)]. Kulwant 
Sahay, J., held that the examination of 
an accused person under the latter part 
of S. 312 should ha a detailed ono and the 
Magistrate ought to let the accused know 
as to what are the circumstances indicated 
in the evidence against him for obtaining 
if possible an explanation of the accused 
and that the putting of a simple question 
as to whether the accused had anything 
to say is not a sufficient compliance with 
the provisions of the law. Foster, 3 , 
took a contrary view. The matter has 
recently been dealt with by the Calcutta 
High Court in the case of King-Emperor 
v. Alimuddi Naskar (3). Newbould, *1., 
held that “ a formal question in general 
terms to give the accused an opportunity 
of making a statement of his defence with 
his own lips is a sufficient compliance with 
the mandatory provision of S. 312 of the 
Code of Criminal Procedure, since it 
enables the accused to explain any cir¬ 
cumstance appearing in the evidence 
against him. To what extent the Court 
when complying with the mandatory 
provision of the section should aho exer- 

(1) 1925 Patna 342=6 P. L. T. 33 =26 Cr. 

L. J. 716. 

(2) 1925 Patna 339=9 P. L. T. 39=3 Pat. 

L. R. Cr. 25=2G Cr. L. J. 682. 

(-3) 1925 Cal. 301=52 Cal. 522=23 C. W. N. 

231 = 41 C. L. J. 101=20 Cr. L. J. 631. 


cise its discretionary power under the 
other provisions of the section i3 a differ¬ 
ent question. The exercise of this discre¬ 
tion must vary with and depends on the 
circumstances of each particular case but 
in the majority of cases it is neither 
necessary nor desirable that there should 
be any detailed questioning of the accused. 
Mukerji, J„ held that “ in questioning 
the accused under S. 342, Criminal Pro¬ 
cedure Code, the Court must point out to 
the accused the salient points appearing 
in the evidence against him in a succinct 
form and he must be asked to explain 
them if he wishes to do so. If on a 
general question as to whether he wishes 
to sc.y anything being put, the accused 
answers in the negative, it will 1)9 no use 
asking him any further questions.” 

I would invite attention to the differ¬ 
ence in the wording of the first and the 
second portions of S. 312, the former 
being discretionary and the latter manda¬ 
tory. As the prosecution case goes on 
the first portion give3 power to the Court 
to put any question to tlie accused that 
he thinks necessary in order to obtain an 
explanation of any circumstance appearing 
in the evidence against the accused. The 
provision says that the Court may put 
such questions to him (accused) as the 
Court considers necessary.” 

After the close of the prosecution case 
tbo mandatory portion of the section 
requires the Magistrate to ‘question 
him (the accused) generally on the case” 
the object being the same as in the case 
of an examination under the first portion 
of the section, namely, to enable the 
accused to explain any circumstance ap¬ 
pearing in the evidence against him. It 
depends upon the circumstance of each 
case what must 1)6 the nature of the 
questions put by the Court, hut it would 
be a sufficient compliance with the provi¬ 
sion of the Code if the Court gives to the 
accused an opportunity by questioning 
him generally on the case to explain the 
circumstances appearing in the case 
against him. In this connection the exa¬ 
mination of the accused, if any, under the 
first portion of the section, may usefully 
he looked into. In the present case the 
accused was in his earlier examination told 
the case against him as disclosed in the 
evidence of the prosecution and that case 
was that on the night of the 13th July, 
1924, he entered into the house of 
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Ramamurbi by breaking the lock attached 
to the door and threw stones at his nieces 
who were sleeping in the room. On the 
7th of August he was asked whether 
he committed the act or not, and he 
denied it. He was then asked as 
to why the case was brought against 
him and he gave his reasons for it. 
After this, four prosecution witnesses were 

cross-examined and discharged, and then 

the accused was asked whether upon 
hearing the evidence given that day he 
had anything to say. The witnesses for 
the prosecution, as observed above, were 
cross-examined on behalf of the accused, 
and thus he was fully aware that he had 
to explain the circumstances brought 
out by the prosecution evidence against 
him. The Magistrate then gave him 
an opportunity, by putting questions 
generally upon the case under the latter 
portion of S. 312, to explain these 

circumstances against him and to dis¬ 
close his o»n cefence. His answer was 
in the negative. In the circumstances 
of the present, case I do not think the 
provision in the latter portion of S. 342 
was not complied with. It is not neces- 
-arv nor is it desirable, to examine the 

accused in great detail or to force him to 

disclose his defence so as to enable the 
prosecution to take advantage of it when 
the witnesses for the accused are 
examined. It is impossible to lay down 
any hard and fast rule as to the nature 
of the examination of an accused under 

S 342 of the Code. 1, therefore, reject 

the' contention of the learned counsel 
that the t?ial was vitiated by not pro¬ 
perly complying with the requirements 

of S. 342 of the Code. < 

The next contention is that the con¬ 
viction under S. 456, Penal Code, is had, 
inasmuch as the intention of the accused 
has not been found to be to commit any 

offence or to intimidate, insult or annoy 

any person in possession of the house in 
question. Reference has been made to 
the case of Ambikz Charan Snrkar v. 
Emperor (4). In that ca^e the finding 
was that the intention ol the accused in 
entering the house of the complainant 
was : to carry on an intrigue with the 

complainant’s widowed sister in-law. It 

was held that the entry was not an 
offence, nor was the intention to cause 
acv annoyance to the occupauts of the 
house : rather it was secretly to carry on 

(4) [1906] 4 C\ L. J- 169—4 I'r. L. J. 144. 


an intrigue without the knowledge of the 
persons in the house. The conviction 
was set aside. Tne case of Bciimakund 
Rzm v. Ghansumram (5), was disfcin- 
guiirhel in that case upon the ground that 
the intention of the accused in that case 
was to commit adultery with the wife of 
the complainant which in itself was an 
offence punishable under the Code. In 
the cise of Qiteen-Empress v. Raya- 
pndayac/ii (6), the finding was tnat the 
accused entered the house to have sexual 
intersourse with the complainant s un¬ 
married sister and it was held that the 
accused could not be convicted under 
S. 456. This case was followed in the 
Full Bench case of S. I ullappi v. 
S. Bheema Row (7), where it was held 
that an offence under S. 441, Penal Code, 
is committed only when the trespass is 
with one of the intents specified in that 
section and the proof that the trespass- 
committed with some other object was 
known to the accused to lie likely or was 
certain to cause insult, or annoyance, is 
insufficient to sustain a conviction under, 
S. 448. Undoubtedly, in order to con-| 
stitute criminal trespass under S. 441, the 
entry into Ghe house or property io the 
possession of another must be with intent 
to commit an offence or to intimidate,, 
insult or annoy any person in possession, 
of such property, and in order to sustain*, 
a conviction under S. 456 it must be 
proved that there wa9 in the first instance 
criminal trespass as defined in S. 411.[ 
Thus, a mere entry into a house occupied, 
by another with intent to carry on an 
intrigue or to have sexual intercourse 
with a woman living in that house will, 
not in itself be a criminal trespass. In 
such a case it is supposed that the entry 
has been with the consent or connivance 
of the woman living in the house. How 
ever, if she along with other inmates is 
in pos session of the house, as in the case 

of a joint Ilin iu family, the trespass in 
the house must cause an insult and 
annoyance to the other members in the 
hou 33 . If the object is to force an intrigue 
upon a woman in the house an:l to have 
a forcible intercourse with her the 
intention of the entry will necessarily be 
to insult and annoy that woman. In the 
present case the finhnS of the Conrfc 

(5) f l 9oj ( al. 391. 

(15) [1893] ID Mad. -240. 

17 ) [ 1 . 918 ] 41 Mad. 156=33 M. L. J, 729—G 
L W 791— 9 Cr. L. J. 162=43 I. C. 579= 
(1918) M. \W N. 81. (F. B.). 
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below is that there was no pre-arrangement 
between the accused and the junior 
Sundaramma, or for the matter of that 
with any other lady in the house. The 
ease stated in the judgments of the Courts 
below, on the other hand, goes to show 
that all the ladies in the house, the 
grandmother, the widowed Sundaramma 
ana the unmarried girl Raijo were startled 
at the bold attempt on the part of the 
accused to force himself into the bouse 
and to throw pebbles at them. The junior 
Sundaramma is stated to have, when she 
suddenly woke up at hearing the noise, 
nudged her grandmother. Therefore, in the 
present case the intention was not to 
carry on a peaceful intrigue and inter¬ 
course with any of the ladies in the house 
and with the consent or connivance of 
any one of them, but the intention of the 
accused was to commit a criminal trespass 
into the house and an indecent and 
iunjustifiable trespass upon the persons of 
the occupants of the house. The con¬ 
current finding of the Courts bel>w in the 
present case makes the authorities cited 
by the learned counsel on behalf of the 
petitioner inapplicable to the present) case. 
This contention mu9t, therefore, also bo 
hold to be untenable. 

The last submission o! Mr. Agarwala is 
that the punishment in this case is 
excessive and that it should he reduced. 
The view taken by the Court below is that 
the puoishment in this case is lenient and 
that the Magistrate has erred on the side 
of leniency. I do not think the accused has 
any grievance on account of the severity 
of the sentence. The act committed by 
him is most reprehensible. Rammurti 
ihappened to come to Jharsuguda only 
< recently with several ladies of his family. 
The outrage attempted upon his house- 
'hold is a heinous offence, and the punish¬ 
ment in the present case is far from being 
severe. 

The application is refused. 

Application refused. 
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Mullick and Jwala Prasad, JJ. 

Daroga Gope —Accused—Petitioner. 

v. 

King-Emperor — Opposite Party. 

Criminal Revision No. 143 of 1925, 
Decided on 15th June 1925, against an 
order of the S. J., Patna, D/- 13th March 
1925. 


if (a) Criminal P C. t S. 105 — Section should be 
given vide interpretation—One offence mag be 
commi'ted l ln relation to another though the other 
may never be committed. 

The words of S. 195 (5) should bo given as 
wide an application as possible. Some of the 
offences enumerated in the clause are capable 
of being committed in relation to a judicial 
proce;dmt? which did not exist. False evidence, 
for instance, may be fabricated for a contem¬ 
plated suit or property may be fraudulently con- 
cealed in contemplation of an execution proceed¬ 
ing. The clause applies if the judicial proceed- 
ing if- in existence at the time when it is sought 
to prosecute the offender for the offence in 
question. If two offences are even remotely 
connected by the relationship cf cause and 
effect, then the first may be said to have been 
committed in relation to the second. It inav' be 
that the commission of the latter offence may 
never have been intended, but if it is in fact the 
consequence of the former offence, then S. 195 
applies. [P D8 Cl, 2] 

(b) Penal Code , S. 211 — Complaint under S. 211 
not entertai able for want of proper complaint 
under S . 195, Cr. P. 0.—Court can investigate 
offence under S. 182, Penal Code Criminal. 
P. C ., S. 195. 

Where a Magistrate his no jurisdiction to 
take cognizance of an offence under S. 2L1 for 
want of proper complaint he can investigate the 
complaint as regards S. 182. [P /19 G 2] 

Naiuadwipa Chandra Ghosh for Peti¬ 
tioner. 

II. L. Nandkcolyar —for the Crown. 

Mullick, J— On the 5th January 
1925, the petitioner Daroga Gope laid 
an information before the police com¬ 
plaining than his landlord Bajrnngi Singh 
and others had forcibly carried off 9 Mds ; 
of paldy from his house because he had 
refused the landlord s request for the cus¬ 
tomary gift of milk and curds. Previous 
to this on the same day a counter-infor¬ 
mation had 1). on lodged before the police 
by the landlord against the petitioner 
charging him and his brothers with 
wrongfully seizing and confining the land¬ 
lord’s ploughman while the latter was 
passing the petitioner's house. It was 
alleged that previously theie hid been a 
quarrel between the petitioner’s party 
and the zamiudars servants about the 
sowing of some paddy and that the 
z nniudnr's servant was seized in order to 

annoy the zamindar. 

The pol ce investigated both cases and 
reported that the zamindar s con pla ; nt 
was true and the petitioner’s complaint 
was false. The zamindar s information, 
which was numbered by the police as 
Case No. 1 of 1925, has ended in the con¬ 
viction of the petitioner and is now under 
appeal. 
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On the loth January, the officer, who 
investigated into the petitioner's informa¬ 
tion submitted his final report declaring 
it to be false and on the 3rd February 
under the orders of the Inspector, he sub¬ 
mitted a formal complaint to the Sub- 
divisional Magistrate of Patna charging 
the petitioner with offences under Ss. 182 
and 211, I. P. C. In the meantime on the 
•7th January, the petitioner, finding that 
the police had reported his case to be 
false, filed a formal complaint before the 
Sub-divisional Magistrate repeating the 
allegations made in bis information to 
the police and on the Oth February 1925, 
the Sub-divisional Magistrate, after 
perusing the police report above referred 
to, dismissed the complaint under S. 203 
Or. P. 0. On the same day he passed 
the following order on the Sub-Inspector s 
written complaint ol the 3rd February : 
“Summon Diroga Gope under Ss. 211 and 

182, 1. P. C. for 24-2*25.” 

We are now asked in revision to set 
aside this order on the ground that the 
prosecution of the petitioner cannot pro¬ 
ceed without the written complaint of the 
Magistrate who took cognizance of the 
petitioner’s complaint of the 2*> t 

January. ^ . . 

Now clause (b) of S 195 of the Crimi¬ 
nal Procedure Code directs that no Court 
shall take cognizance of any offence 
punishable under the following sections 
of the Code, namely. Ss. i9jh 1 •' 1 • 

196, 199, 200, 205, 206, 20., 20*. -08, 

210, 211 and 228, when such offence is 
alleged to have been committed in, or in 
relation to. any proceeding in any Court 
except on the complaint in writing o 
such Court or of some other Court to 
which such Court is subordinate. In the 
present case the recording of 1 he com¬ 
plaint of the 25th January was a judicial 
proceeding, and the first question is whe¬ 
ther laying a false information before the 
police on the 5th January was an offence 
committed in, or in relation to, the com¬ 
plaint which was lodged by the petitioner 
before the Sub-divisional Magistrate on 
the 25th January. 

Admittedly the offence was not com¬ 
mitted in the judicial proceeding. But 
was it committed in relation to it ? 
This raises a point upon which there has 
been some diversity of opinion but the 
tendency seems to be to give the words 
of S. 195 (//) as wide an application as 
possible. It is clear that some of the 


offences enumerated in the clause are 
capable of being committed in relation toj 
a judicial proceeding which did not exist.! 
False evidence, for instance, may be* 
fabricated for a contemplated suit or, 
property may be fraudulently concealed 1 
in contemplation of an execution proceed- 1 
ing. The clause applies if the judicial 
proceeding is in existence at the time 
when it i 3 sought to prosecute the offen¬ 
der for the offence in question. 

With regard to a false information to 
the police, it may be argued that the 
offence is a contempt which cannot 
possibly be said to have been committed 
“in relation to” any subsequent contempt, 
each repetition being a separate, indepen¬ 
dent and complete act. On the other 
hand, if two offences are even remotelyj 
connected by the relationship of cause- 
and effect, then the first may be said toj 
have been committed in relation to the 
second. It may he that the commission 
of the latter offence may never have been 
intended, but if it is in fact the conse¬ 
quence of the former offence, then S. 195 
applies. Here it may be said that the 
laying of the false charge on the 5th 
January caused the police to submit a 
report against the petitioner which in its 
turn caused the petitioner to institute a 
judicial proceeding before the Sub-divi¬ 
sional Magistrate by lodging the com¬ 
plaint of the 27th January and thr,l, 
therefore, the offence of the 5th January 
was committed in relation to a judicial 
proceeding. This was the line of reason¬ 
ing in Hard war Pal v. Emperor 0). On 
the other hand, in Jcujat Chandra Marini- 
dar v. Queen Empress (2) the offence of 
fabrication of false evidence was 9 aid to 
have been committed by a police officer 
in the course of an investigation ; but it 
dees not appear that any judicial proceed¬ 
ing followed as a result of that investiga¬ 
tion and therefore it was held that no 
sanction under the Criminal Procedure 
Code of 1898 was required. In F. A . 
Brown v. Ananda Lai Mullick (3) a 
charge of theft was laid before the police 
and was followed up by a complaint in 
Court upon which procoss was issued and 
a trial held. After the discharge in this 
trial the accused sought to prosecute the 

(1) [1012 34 All. 522=10 A. L. J. 61=16 1. • '• 
510=13 Cr. Ij. J. 702. 

42) [1809] 26 Cal. 786=3 C- \\\ X. 191. 

<31 1916] 44 Cal. 650=20 C. W. N. 1347=1* 


Cr. L. J. 25=33 J. C. 857=25 C. L J. 
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complainant for laying a false charge 
before the police and it wa3 held that this 
could not be done without a complaint 
under clause (b) of S. 195 Cr. P. G. from 
the Court which discharged the accused. 
In Be K. Parmeswaran Nambudri (4) the 
difference between clause (c) and clause 
(b) of S. 195 wa3 pointed out and it was 

held that clause (b) was applicable in a 
case where the offence of fabricating false 
evidence was committed in respect of a 
promissory note before the institution of 
a civil suit for its enforcement, and 
where the application to prosecute the 
offender under S. 193 I. P. G. was made 
after the institution of such suit. In 
Shaikh Muhammad Yassin v. Kiag- 
Emperor (5) a complaint was lodged 
before the Magistrate after the police 
had reported the information lodged by 
him to he false, It was sought to 
prosecute the complainant for laying a 
false charge before the police without a 
complaint in writing by the Magistrate 
who took cognizance of the complaint. It 
was held that S. 195 applied. 

I think, therefore, that in the present 
case the order of the Sub-divisional Magis¬ 
trate of the 3rd February summoning the 
petitioner under S. 211 I. P. G. was with¬ 
out jurisdiction on the ground that the 
offence was committed in relation to 
judicial proceeding instituted before the 
Sub-divisional Magistrate on the 25th 
January and that the complaint in writ¬ 
ing of the Court was necessary under 
clause (6) of S. 195. 

The next question is whether even if 
the proceedings in respect of S. 211 I.P.C. 
are bad, a prosecution under S. 182 I.P.C. 
can continue. On this point it is urged 
on behalf of the petitioner that if the 
offence of the 5bh January was one fall¬ 
ing under S. 211 I. P. C. the Magistrate 
cannot split up the offence so as to give 
himself jurisdiction. 

It is true that the Bombay High Court 
has taken this view in Empress v. Arjun 
(6) but the Calcutta High Court in 
JJhokteram v. Heera Kolita (7) has held 
that it is open to the Court to convict 
under the minor offence under S. 182 
I.P.C. even though the major offence 
under S. 211 I. P. C., has been commit 

14) [1914] 89 Marl. 677=18 M L. T. 322=31 
I. C. 161=10 Cr. L. J. 721. 

(5) 1925 Pjtna 483=4 Pat. 323=6 P. L. T. 
457=2 ) Cr. L. 3. 889. 

(6) [1882] 7 Pom. 1S4. 

17) [1879] 5 Cal. 184. 


ted. It is clear that an offence under 
S. 211, must always include an of¬ 
fence under S. 182 and I do not see why 
the Court should not convict of the minor 
offence if it so chooses. Reliance is 
placed by tho learned Vakil for the peti¬ 
tioner on Giridhari Naik v. Empress (8). 
In that case it was held that a false 
charge of theft having been laid before 
the police there should be a prosecution 
under S. 211, and not under S. 182. The 
decision purports to have been based on 
Karim Buksh v. The Queen-Empress (9); 
but with the greatest respect it does noi 
appear that the Full Bench in that case 
laid down any such proposition. What 
the Full Bench decided was that a person 
who sets the criminal law in motion by 
making a false charge to the police of a 
cognizable offence institutes criminal 
proceedings within the meaning of S. 211 
of tho Penal Code. The difference bet¬ 
ween an offence under S. 182 and an 
offence under S. 211 was noticed in 
Rajliavendra v. Kashinathbhat (10). 
Every false charge made to the police is 
not necessarily an offence under S. 211. 
If the intention to injure is absent, then 
\he offence falls under S. 182 and there 
is no reason why, if the prosecutor is 
unable or unwilling to prove intention, 
that is to say, malice, he should nob be 
permitted to take a conviction under 

S. 182. 

In the present case, therefore, although 
tho Sub-divisional Magistrate will have 
no jurisdiction to take cognizance of the 
offence under S. 211, he will be com¬ 
petent to investigate the complaint as re¬ 
gards S. 182 which does not require the 
complaint in writing ot the Magistrate 
who took cognizanoe of the complaint of 
the 25th January. 

It appears, however, that the petitioner 
has already been convicted in the counter 
case and the necessity for prosecuting 
him for making a false charge is not clear. 
If the appeal Court maintains the sen¬ 
tence of imprisonment which we learn 
has been passed upon the petitioner there 
is little object in punishing him again for 
giving false information to the police. 

The application in revision is dismissed. 

Jwala Prasad, J.—1 agree. 

Rule discharged. 


(8) [1901] 5 0. \V. X. 727. 
(<•) [ 1888 ] 17 Cal. 5 r <4. 
(10) [189-1] 19 Bom. r i 17. 
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Kulwant Sahay, J. 

Lachman Machhua —Defendant—Peti¬ 
tioner. 

v. 

Mofjhal Mian — Plaintiff — Opposite 
Party. 

Civil Pevision No. Ill of 1921, Decided 
on 4th July 1924, from an order of the 
Sub-Judge, Second Court, Patna, D/- -8th 
February 1924. 

★ Civil P. C., Sch. 2, Para. 3 (2)— Court has 
inherent pov er to cancel order under para. 3 
C. P. C„ S. 151. 

Although there is no specific provision in the 
second Schedule to the C. P. C., authorizing a 
Court to cancel an order made by it under pain. 3 
ot the Schedule, yet in a proper case and for fcood 
cause t e Court has inherent power to cancel 
that order. (Cn.sc hnr discussed), 10 Bom. - 31 
Pot Foil. [P. 722, C. 2 & P 723, C. 1.] 

Nooruddin—iov Petitioner. 

A. II. Falhrudclin— for Opposite Party. 

Kulwant Sahay, J.— This is an ap¬ 
plication in revision on behalf of the 
defendant in a Small Jau9e Court 9uit 
against an order of the Small Cause Court 
Judge of Patna, dated the 28th February 
1924, whereby he allowed the plaintiff to 
withdraw from a reference to arbitration. 

The suit was for recovery of a sum of 
money from the defendant on the ground 
that the defendant had unlawfully caught 
fish from a portion of the river Ganges 
which runs from Sherpur Mancpur to 
Dinapur alleging that the plaintiff had 
the exclusive right of fishing therein and 
the defendant had no right to do so. 
The defence was that the defendant had 
not fished in the portion of tho river to 
which the plaintiff had the exclusive 
right, hut in another portion to which tho 
defendant had a right to fish. Upon an 
application of the parties, the Court by its 
order, dated the loth February 1924, 
referred the matter in difference between 
the parties to the arbitration of one 
Munahi Abdul Ghani; the order was made 
under para. 3 of the second Schedule to 
the C. 1*. C. Before the order was com¬ 
municated to tho arbitrator, and before 
the records were sent to him, the | laintifi 
filed an application before the Court on 
the 19th February 1921, wherein lie 
alleged that he had been to see the 
arbitrator and had informed him of the 
reference, but that the said arbitrator had 
demanded money from the plaintiff and 


had told him that unless he was paid, he 
would not decide the case in the plain¬ 
tiff’s favour ; that the arbitrator seemed 
to be a dishonest man and wanted to 
make money by the litigation, and the 
petitioner, therefore, prayed that the 
order of reference be cancelled and the 
arbitrator be ordered not to decide the 
case and to return the reference if the 
same had been forwarded to him. On 
the same date the defendant filed a peti¬ 
tion of objection traversing the allega¬ 
tions made by the plaintiff and objecting 
to the cancellation of that order of refer¬ 
ence. The application came on for hear¬ 
ing on tho 25th of February when it was 
postponed to the 28th of February 1924. 
On the 2C)tb of February, the plaintiff 
filed an affidavit of a karpardaz to the 
effect that in his presence the arbitrator 
had demanded money from the plaintiff 
and had to id him that the defendant was 
ready to pay him a sum of Rs. 75 in order 
that tho award might ho made in his 
favour and that if the plaintiff paid a sum 
of Rs. 100, tho arbitrator would make the 
award in the plaintiff’s favour. On the 
28th of February the learned Judge con¬ 
sidered the affidavit and made the order 
complained of, cancelling the order of 
reference and allowing the plaintiff to 
withdraw from reference. 

Against this order the defendant has 
come up in revision to this Court and it 
has been contended on his behalf that 
once an order of reference had been made 
by the Court under para. 3 of the second 
Schedule to the C. P. C., the learned 
Judge had no jurisdiction to cancel that 
order and to proceed with the trial of the 
suit. 

Fieliance has been placed on the provi¬ 
sions of Cl. (2) of pari. 3 which provides 
that where a matter is refened to arbi¬ 
tration, the Court shall not, save in the 
manner and to the extent provided in this 
Schedule, deal with sucli matter in the 
same suit : and to para. •> of the Schedule 
which deals with cases in which the 
Court cm make an order superseding the 
arbitration, and it is contended that frhe 
arbitration can he superseded only for one 
or other of the causes set out in para. 5 
of the Schedule, and that the Court hid 
no jurisdiction to s ipersede the arbitra¬ 
tion and to canctl it s order of reference 
on the ground stated in tho plaintiff s 
petition, and the allegation of corruption 
contained in the petition could only be 
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considered after the award had been filed 
and the matter had come up before the 
Court under para. 15 of the Schedule. 

On the other hand, it has been con¬ 
tended that although there is no specibc 
provision in the second Schedule to the 
C P 0 empowering the Court to super¬ 
sede an arbitration on the ground set out 
in the plaintiff’s application before the 
award is made by the arbitrator, yet the 
Court has an inherent power to cancel i gs 
order if good cause is shown as to why 
the arbitration should not proceed. 

There has been a divergence of opinion 

on the point. . 

In the case of Pestonjee Niusuneanjee 

v. Manockjee & Co. (l), their Lordships 
of the Privy Council were of opinion that 
when persons have agreed to submit tne 
matter in difference between them to the 
arbitration of one or more certain speci¬ 
fied persons, no party to sucb an agree¬ 
ment can revoke the submission to the 
arbitration unless for good cause : arid 
that a mere arbitrary revocation of the 
authority is not permitted. Their Lord- 
ships observed : ‘That the direction of 
recent legislation, both by the Lnglish 
Acts and the Acts of the Indian Legis¬ 
lature, has been to put an end to the 
distinction between the agreement to 
refer, and the authority thereby conferred, 
which formerly enabled a person who was 
a party to a binding agreement to revoke 
the authority thereby conferred, and by 
so doing to put an end to the agreement 
for submission to arbitration ; and to put 
such agreement for arbitration on the 
same footing as all other lawful agree¬ 
ments by which the parties are bound to 
the terms of what they have agreed to, 
and from which they cannot retire unle-s 
the scope and object of the agreement 
cannot be executed, or unless it be shovyn 
that some manifest injustice will lye the 
consequence of binding the parties to e 
contract.” That was a reference to arbi¬ 
tration under S. 326 of Act \ rll o 0 

which corresponds with para. 1< o < 
second Schedule to the present L. 1. U, 
but the principles laid down by their 
Lordships are ol universal application, an 
according to that principle, a submission 
to arbitration can be revoked for good 
cause, and the Court will be justified m 
superseding the arbitration if it is satis¬ 
fied that some manifest injustice will be 

U) [1867-d9) l : 2 M. I. A. 112=10 W. R. ol 
2 Bar. 300=2 Suther. 161 (1\ t 


the consequence of binding the parties to 

the contract. , , 

In Nil Monee Bose v. Mohma Chunda 

DiM (2), it was held that a reference to 
arbitration made under an order of Lour 
cannot be revoked at the instance of a 
party. That case arose out of a reference 
to arbitration in a pending suit by the 
order of the Court. The arbitrator filed 
his award in favour of the defendant , the 
plaintiff thereupon objected on the ground 
that the arbitrator had omitted to recor 
the evidence of a material witness w o 
was present and had not examined any 
witness on the point in issue ; the Court 
thereupon remanded the case to the arbi¬ 
trator under S. £23 of Act A Ill o > 

The plaintiff then filed a fresh petition to 
supersede the reference to arbitration. 
Upon that application the Small Cause 
Court Judge, before whom the suit was 
pending, referred the case to the High 
Court for opinion on the point as to 
whether, after once giving free consent to 
have his case decided, upon arbitration, 

the plaintiff could withdraw his consent 

and apply to have his case tried by the 
Court. Sir Richard Couch, C. J., in deal- 
jn* with this point observed as follows . 
“With reference *o the question which 
the Judge of the Small Cause Court puts 
as to the power of the plaintiff to revoke 
the reference to arbitration, we think that 
as this arbiration is under an order of the 
Court, the plaintiff cannot annul or revoke 
that order, he is bound by it, and the 
arbitration must proceed subject to the 

provisions of law.” Row, it does not ap¬ 
pear from the report of the case what- 
reason, if any, the plaintiff gave or with¬ 
drawing from the reference and all that 
was held in that case was that the plain¬ 
tiff could not annul or revoke the order of 
the Court. This case does not deal with 
the powers of the Court to cancel its own 
order on good cause being shown 

The case of Halimhhai Kanmbhai v 
ShanUrscii (3) is, however, a direct 
authority for the contention raised on 
behalf of the petitioner. In that case an 
application for reference to arbitration 
was made by both parties on the 19th 

June 1884 under S. 506 ot the 0. . O. 

(1882) The plaintiff’s pleider, however, 
was not on that date especially authorized 
in writing by his client to make the ap¬ 
plication. and the Court postponed making 

17 W. R. 510. 

13 ) [1836] LO Bom. 38L. 
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an order until 23rd June 1884. On the 
23rd June, the 1st defendant was absent 
but the plaintiff s pleader produced his 
authority and the Court made the order 
of reference under S. 508 of the Code. On 
the 2/th June, the 1st defendant applied 
to revoke the authority of the arbitrator 
and to appoint a new arbitrator on the 
ground that after signing the application 
of the 19bh June he had come to know 
that the arbitrator was not worthy of 
confidence. No order was passed upon 
ibis application till after the submission 
of the award by the arbitrator when it 
was rejected by the Court. It was held 
by a Division Bench of the Bombay High 
Court in that case that the objection 
raised by the 1st defendant could only be 
considered after the submission of the 
award and then only to the extent per¬ 
mitted by S. 521 of the Code of 188 2, and 
tnat when once a matter is referred to 
arbitration, it i3 not competent bo the 
Court under the second paragraph of 
S. 508 of )ho C. P. C. 1 1882) to deal with 

the matter in difference between the 
parties, except as provided in Ch. 37 
of the Code. It was held that there is no 
section in that chapter which authorizes 
the Court to revoke the authority confer¬ 
red on an arbitrator and to appoint a new 
man, except in cases falling strictly with¬ 
in the purview of S. 510 of the Code 
where the scope and object cf the refer¬ 
ence cannot ho executed : and,it is only in 
these cases, apparently, that the authori¬ 
ty conferred on arbitrators can lie revoked 
lor good cause, the cause being such as is 
contemplated in that section, as where an 
arbitrator refuses or neglects, or becomes 
incapable to act, or leaves British India 
under circumstances showing that he will 
probably not return to India at an early 
date. Now, this case is a direct authori¬ 
ty lor the proposition that an objection of 
the kind raised in the present case cannot 
he entertained by the Court before the 
submission of the award by the arbitrator. 
'Choir Lordships, however, did not consider 
the inherent power of a Court to cancel 
an order if it be shown that some mani¬ 
fest injustice will he the consequence of 
keeping the order in force. With very 
great respect to the learned Judges, I am 
of opinion that although there is no dis¬ 
tinct provision in the chapter dealing 
with arbitration in the C. P. C. cf 1882 as 
well as in the second Schedule of the 
present C, P. C., still the inherent power 
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of a Court to make proper order f or the 
ends of justice can always be invoked to 
prevent a miscarriage of justice. 

In 0. E. Coley v. V. A. Dacoste (4), it 
was taken for granted that an application 
to arbitration can be revoked on good 
grounds. In Mahomed Wahiduddin v. 
Hakiman (5), a party to reference to 
arbitration was held entitled to withdraw 
from the reference it it transpired after the 
reference had been made that the arbitra¬ 
tor has been acting am mokhtar of oue of 
the parties without any remuneration. 
In this case also, it was taken for granted 
that for good cause a party can be allowed 
to withdraw from the reference before 
the award was made. In Kunji Lai v. 
Banwari La! ((>), a Division Bench of 
this Court held, where parties submit- 
their difference to arbitration, they cannot 
1)6 allowed to revoke or withdraw from 
the submission except for good cause. 

It was, therefore, conceded that if good 
cause is shown, a party can he allowed 
to revoke or withdraw from the submis¬ 
sion. In Chaturbh'ij v. Raghuhar Dayal 
(7), although it was held that the inten¬ 
tion of the second Schedule to the 
C. P. C. is that when once a reference 
to arbitration has been made under the 
orders ol the Court, that reference should 
only he superseded for ono of the reasons 
in the schedule itself, and that allegations 
of corruption against the arbitrator should 
be dealt with under pari. 15, after the 
award has been received, yet the learned 
Judges appear to he in some doubt as to 
whether or nob the Court has an inherent 
jurisdiction to supersede the arbitration 
proceedings under its orders, and they 
proceeded to lay it down that if the 
Court does possess such inherent .juris¬ 
diction then such jurisdiction should be 
cautiously and sparingly exercised and 
that an application invoking such juris¬ 
diction should at least suggest grounds 
for supposing that th9 applicant will 
suffer some irreparable injury if prompt- 
action is nob taken. 

Upon a review of the authorities, I am 
of opinion that although there is no speci¬ 
fic provision in the second Schedule to 
the C. P.C., authorizing a Court to can-, 
cel an order made by it under para. 3 of 

(4) [1390] 17 Cal. 200. 

(oi [1902] 29 Cal. 278 G C. \Y. N. 235. 

(G) 191 s] 4 P. L. J. 394=48 I. C. 711. 

<7i [1914] 38 A!!. 354=23 I. C. 75S=12 

A. L, J. 529. 
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the Schedule, yet in a proper case and 
for good cause the Court has inherent 
° W er to cancel that order. The ground 
5 misconduct of the arbitrator would be 
a sufficient ground for setting aside the 

award when made and I fail to see w y 
the Court should allow the arbitration 
to proceed with the knowledge that the 
awLd must inevitably be set aside in the 

end ; and not invoke its inherent power 

and revoke the submission to arbitration 

before the award is made. 1 am, 
fore of opinion that the order passed by 

the learned Small Cause Court Judge 

not without jurisdiction. 

This was the only point taken by 
learned vakil for the ,>etitioner. It was 
not suggested in the present case that 
the cause shown was not a good cau 

to supersede the arbitration if it could 

under the law be superseded. 

For the reasons given above, 1 am ° 
opinion that the order passed by t*e 
El Judge in th, Court Mow w« uot 
without jurisdiction and cannot be dis 

^This application is dismissed with costs. 

4 ppliccitioii dismisscd. 
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jwala Prasad, J. 

Ilameshar Singh and other. s—Accused 
Petitioners. 

v. 

Khuj-Empero )—Opposite Part.%. 

Criminal Revision No. Tll of 1924, e- 
oided on 15th .January 192o, against an 
order of the Dt. Magistrate, Gaya, D. - 
30th October 1924. 

\ n V C S 312 —Omission to era- 

mine accused at close of prosecution 
ato* trial-Objed of examination is for the accu 

sed's benefit. , 

The examination of the accused 
of the evidence for the prosecution in the man 

ner required by S. 342 is impira ne 

s... j. tho trial. 5 i . » 


ner required Dy . r> 7 t 

omisdonto examine vitiates^the tna . 

•430 and 1923 Cal 470, Ref . 

The first portion of S. 342 is an enabling 
provision. It entitles the Court at any sta e 
of any enquiry or trial ” to put sue qu 

to him ( the accused ) as the C-ourt con . * 
necessary. “ The second ‘portion cf the see ^ 
which provides for questioning the accu sea 
generally on the case after the witnesses or 
prosecution have been examined, and e ore e 
is called on for his deience, is imperative; it 
casts a duty upon the Court to question e 
accused generally on the case after tic 'w 
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nesses for the prosecution have been ■ 

that is, the whole ease agamst tho aooU ri 

keen disclosed The object of Ih« e “J n c lr.-u.n- 

is to enable the sensed to^explam an^ 
stances appearing in 7^4, C. 2 j 

/t . • x nj v C S 360 —Depositions being 

{b) CrimlnaU .C., br l sufficient. 

read by witnesses pen^ettes preset 

Recording of the fact of desirable. 

“•m r t* 

Magistrate shall ’““J * b *l ‘J' ^* c Sei though 

Su much 'better’tha t he ought to do so in order 
that “here might be no complaint as to hi, not 

h^la^equi- that the deposition of wit¬ 
nesses should be read over 10 P r6S ^° v be 
thp accused so that an opportunity ma 

Sven to U hlm to challenge the correctness of G 

record. Therefore, merely reading of th 
by the witnesses is not siitaoient P 

with Cl. 1 of S. 360. ,2jt - 

Bashir add, a and S'. Nooruddin -for 

—Petitioners. . , . ^ 

Jwala Prasad J.-The petitioners,nine 

in number, were convicted by an Honoi- 

ary Magistrate of Gaya of offences under 

Ss 448, 380 and 143, Indian ienal 

Code Separate sentences were passed 

unde; S, 448 and 880 but no separ^ 

sentence was passed under S. 143, Indian 

Penal Code. On appeal the conviction 

under 8. 380 was set aside, and .he 

sentence pasod under S. 448 was reduced 

to a fine of Re. 24 eacn. Nc separate 

sentence was passed under '■ 1 ’ 

Indian Penal Code, by the lower Appellate 

0 °The a facts, briefly stated, are that one 

Rambalak Singh executed a trust deed 
dedicating bis properties to Sri Thalmr i 
and appointed himself manager thereof. 
After him, he appointed Ins mother, after 
her his daughter Musammat Bidyamati, 
and in the event of her dying without a 
male issue, the management was to go to 
his sister’s sors Raghunaadan and Hai- 
nandan. Rameshar Singh accused, is a 
distant gotia of Rambalak Singh. In due 
course the management of his trust pro¬ 
perties devolved upon Rambalak s daugh¬ 
ter Musammat Bidyamati Koer. She 

was married to tbe complainant Noonoo 

Sinah the resident of Sabdulpore, eight 
miles’from Aiipore. Raghunandan and 
llarnandan are residents' of Gharnai, also 
eioht miles from Aiipore, the residence of 
Rambalak Singh. Tbe prosecution case 
ia that on or about the second week ot 
March 19^4. Bidyamati, who was preg- 
ant, left Ali,cre for Sabdulpore. At 
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Subdalpore she was delivered of a male 
child on the 25th March 1924 and died 
on the 26th March 1924. The child is 
said to he still alive and was shown to 
the Sub-Inspector of Makhdumpore’ (P. 
W. No. 8). When Bidyamati left Ali- 
pore she is said to have locked the house 
occupied by her, containing grain and 
certain utensils. On the 4th of April 
1924, her husband Noonoo Singh got an 
information that the accused persons had 
forcibly broken open the lock of the house 
occupied by Bidyamati at Alpore, entered 
the same and removed the grain and 
utensils. That was the day fixed for 
performing the sradh of Bidyamati. Noo¬ 
noo Singh came to Alipore and found that 
tho information given to him was true. 
He also found the Tikari police on the 
spot and suspected them to oe in collusion 
with the accused. Accused No. 9, Masavi- 
•nit Kauleshwar Koer, mother of Ramesh 
war Singh, was actually found inside 
the house and occupying it. On the 7th 
April 1921, Noonoo Singh lodged a com¬ 
plaint in the Magistrate’s Court at Gaya. 
The accused were then summoned and 
put on their trial. 

The case of the accused was that 
Bidyamati died on the 18th March 1924, 
and not on the 26th March, as urged by 
the prosecution, and that they obtained 
peaceful possession of the house inas¬ 
much as at the time of her departure 
from Alipore, Bidyamati handed over the 
key of the house to Raghunandan and 
Harnaudan, and that the accused thus 
became the managers of the trust pro¬ 
perty after the death of Muscimmat Bidya¬ 
mati Koer on 18th March 1924 and 
transferred the property in dispute to 
Rameshwar Singh firstly, by an unregis¬ 
tered vasikci and afterwards by a regis¬ 
tered sale deed, dated the 22nd March 

1924. 

The Court belo v has indicated the evi¬ 
dence given by the parties as to the date 
of the death of Mussrnnmat Bidyamati 
Koer and the birth of a male child to her. 
The Court has referred to the hath chitha 
of the village chiukidar and the birth 
register of Makhdumpore Thcuici filed h\ 
the prosecution to prove the aforesaid 
facrs. It has also referred to a certified 
copy of a petition, dated the 2">th March 
!9 j 4, filed by the defence in which it was 
stated by one Bhajan Singh that Bidya¬ 
mati died 8 or 7 days before the date of 
the petition. The Court has discredited 
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this petition and the allegations made 
therein. From the criticisms offered by 
the lower appellate Court it would seem 
that the Court was inclined more to 
accept the version of the prosecution as 
to the date of the death of Bidyamati 
and the birth of a male child to her ; but 
the District Magistrate, as well as the 
trying Magistrate, refrained from ex¬ 
pressly deciding this question ; for in their 
opinion it was not necessary to decide it 
in this case. Be that as it may, both the 
Courts below have concurrently accepted 
the venioa of the prosecution as to 
the forcible entry of tie accused into the 
house which was occupied by Bidyamati 
up to the time of her death. They have 
disbelieve 1 the story that the key was 
handed over by Bidyamati to Raghunan¬ 
dan at the time of her departure from 
Alipore. Upon the findings of the Courts 
below it is nob possible to hold that the 
accused were not guilty of the offence of 
criminal trespass into the house which 
was occupied by Bidyamati Koer. 

The learned counsel and the learned 
vakil appearing on behalf of the accused 
have pointed out certain defects in tho 
procedure adopted by the Magistrate at 
the trial of the case. It has been urged 
that the Magistrate committed grave 
irregularity in omitting to examine the 
accused at the close of the evidence for 
the prosecution in the manner required 
by S. 342 of the Cr. P. C., and that the 
Magistrate further erred in not comply¬ 
ing with the provisions of S. 360 in 
omitting to read over tho depositions of 
the witnesses in the presence of the ac-, 
cused. It is now settled that the examina¬ 
tion of an accused under S. 342, in the 
latter part of it, is imperative. The omis¬ 
sion to do so vitiates the trial of the 
accused. The leading case of tbr's Court 
upon the subject is Rarjhit- Rhumiji v. 
Emperor (1). Since then the view has 
been followed throughout. Rankin. J., in 
his elaborate judgment la‘ely delivered in 
the case of Promothz Nath Mukhopadhya 
v. Emperor fu) has come to the same con¬ 
clusion. 'There has, however, been differ¬ 
ence of opinion as to the nature of the 
examination of the accused and the ques¬ 
tions put to him at such an examination. 
The difference of opinion is pre-eminently 

(1) [L920; 1 P. L. T. 241 ~58 l. C. 49-5 P. L. J. 
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12> 1928 Cal. 470=50 Cal. 518=27 C. W. N. 

3S9=24 Cr. L. J. 248. 
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illustrated by the two conflicting ^udg. 
ments of Kulwant Sahiy, J., and bo,tei 
T in the case of Darga Ram v. Emperor 
(3) and Bammali Kumar v. Empeioi 4) 
respectively. In the present case the 
accused wore examined after the cbse of 
the prosecution case and before they were 
called upon to enter into their defence. 

It has not been shown that the examina^ 
tion is in any way defective or that the 
Magistrate omitted to put the questions 
which he ought to have put. Theretoie, 
the contention urged must be overruled. 

1 would, however, point out the distinc¬ 
tion in the provision contained in b.dt-. 

as to the examination of an accused at 

two different stages. The first Potion of 

« 3 i2 is an enabling provision It en¬ 
titles the Court “at any stage of any in¬ 
quiry or trial” to “put such questions to 
him (the accused) as the Court coas.Iers 
necessary.” The second portion of the 
section provides for questioning the ac¬ 
cused “ generally on the case after the wit 

nesses for the prosecution have been 
mined and before he is called on for his 

defence.” 

This is imperative ; it casts a-duty upon 

the Court to question the accused gene¬ 
rally on the case after the witnesses for 

the prosecution have been examine!, that 

is, when the whole case agamst the ac¬ 
cused has been disclosed. Lheobje., of 
the examination is to enable the accused 

to explain any circumstances appearing in 
the evidence against him. 

The next contention relates to e 
omission by the Magistrate to read over 
to the witnesses their depositions in the 
psesence of the accused un.derS3 ■ 

The Magistrate's note at the end of the 
depositions shows that he explamed ko 
the accused the depositions as recorded 
and that the same were admitted by the 

witnesses to be correct. 3e9 J 

appear whether or not the evidence was 
read over to the witnesses in the presence 
of the accused. We cannot sav, one way 
or the other, whether or not the deposi¬ 
tions were read over to tne wi nesses in 
the presence of the accused per^^- 
There is nothing in the section to'in' ic1j£) 
i that the Magistrate shall record that tne 

deposition was read over in the presence 

1 ------ 

(S) 1925 Pat Da 342=6 P. Ij- T. 33=2 > J 

(4) 1925 Patna 389=3 P. L. T. 39 =3 Pat- L. K. 

25=21 Cr. L. J. 032. 


of the accused though, it is much better 
that he ought to do so in order that there 
might be no complaint as to his not 
having done so. It, however, appears 
that in the case of witnesses Nos. o and bj 
the depositions were not read over to 
them, but the witnesses lead their evi¬ 
dence themselves and ceitihed that it was 
correctly recorded. This, t o doubt, ensu¬ 
res the correctness of the record so far as 
the witnesses and the Court are conced¬ 
ed but the law requires that it should be 
read over in the presence of the accused 
so than an opportunity be given to him 
to challenge the correctness of the record. 
Therefore, merely reading of the evidence 
bi the witnesses is not a sufficient com¬ 
pliance with cl. U) of 3. SCO. The evi¬ 
dence must be read over in the presence 
of the accused. The defect might neces¬ 
sitate a remand of the case. In the cir¬ 
cumstances of this case the accused are 
naturally apprehensive that the remand 
will be harassing to them. Certainly it 
will be very expensive. 

Considering the circumstances of the 
case an! the findings of the Court below 
I would reduce the sentence of petitioners 
N 03 2 to 9 to Rs. 5 each under S. 448, 
Indian Penal Cede. The sentence of 
Hi. 25 passed upon petitioner No. I 
ltame 3 hwar Singh is maintained. 


Sentence reduced. 
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Mullick, Ag. G. J. and Kulwant 

Sahay, J. 

D hup'll Mi-ssir and others — Plaintiffs 

Appellants. 

v. 

Sarban Lal -Defendant— Respondent. 

Letters Patent Appeal No. 18 of 192,), 
Decided on 1 nh July, 1925, from a deci¬ 
sion of Das,-I., D/-L8 th December, 1924. 

,,, Landlord a, id tenant Right to trees-Laud- 
lord Is eM ,0 a nber but rot to trull unless 
there is special contract to that effect. 

The tenant has the right to cut but the 

landlord his the right do appropriate the timber 

R, the -ommon law the landlord has no light 

| - n ’ fruit unless there is a special coc- 

t utting down tne landlord’s right iu 

trait cutbius rp 725 , (j 21 

tlio tiinber. 
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{b) Civil P. C., S. 100 — Interference with a deci¬ 
sion based on snnething which the Record-of- 
Rights does not contain , is justifiable even if the 
Record-oJ-Rights is merely a document of 
evidence. 

If the Record-of-Rights is a document of title 
obviously it is open to the Court iu appeal to con¬ 
strue that document. But it is open to the High 
Court in second appeal to interfere with a deci¬ 
sion based upon the Record-of-Rights if the 
decision is founded on something which- the 
Record-of-Rights does rot contain even if the 
R cord-of-Rights i s not a dccument of title but 
merely a document of evidence. [P 72G C 2] 

S'. N. S'iJinn —for Appellants. 

Tj. X. Singh —for Respondent. 

Mullick Ag. C.J .—This is an appeal 
against a judgment of a learned Judge of 
this Court setting aside a decree made by 
the District Judge of Bhagalpur. 

The suit out of which the appeal arises 
was one for the rent of the fruit of cer¬ 
tain trees in a holding belonging to the 
defendant which had been held rent free 
lor a considerable time. 

The Munsif found that the land was 
not assessable with rent but that the 
tenant was liable to oay half the share 
of the produce of 3 mango trees, one 
hael, 10 palm, 1 mulberry, 1 guava, 1 
plum and 1 lemon tree. He assessed the 
value of the fruit for the years 1321 to 
1327 h\ and gave the plaintiffs a decree. 

In appeal the District Judge has come 

to the same conclusion. 

In second appeal Mr. Justice Das found 

that there was no liability to pay the 
value of a half-share in the fruit and he 
dismissed the suit altogether. 

In the present appeal under the Letters 
Patent, it is contended that the learned 
District Judge’s judgment is conclusive 
because it is based on a finding of fact. 

It is admitted that the land contains 
the homestead of the defendant and that 
he has been in occupation for many years. 
In his written statement the defendant 
pleaded that he had never paid rent. 
There is no clear finding upon this point 
in any of the Courts below hut the learned 
Munsif meets the allegation by saying 
that even if rent has not been paid the 
defendant is not free from the liability to 
pay the rent claimed in the present suit. 

The learned Munsif finds that as the 
defendant holds the land under the 
plaintiffs, the relationship of landlord and 
tenant arises and except for the special 
contract to the contrary, rent would he 
payable for the land. But as the 
special contract does not cover the 


trees he holds that the defendant is 
liable for the produce of the trees. He 
further finds that the Record-of- 
Rights records the liability of the 
defendant bo pay half the price of the 
fruit. 

The District Judge doe3 nob set out his 
reasons in detail fer agreeing with the 
Munsif as to the relationship of landlord 
and tenant, but it would appear that he 
agrees with the Munsif’s construction of 
the Record-of-Rights and that his decree 
is principally based upon this finding. 

If the Record-of-Rights is a document of 
title obviously it was open to Mr. Justice 
Das in appeal to construe that document, 
and I cannot say that his construction is 
wrong. Iti is to bo noticed that in regard 
tothemang), bael and palm tre3s it is 
stated that the raiyat and the malik have 
a half-share each. Then comes the entry 
that there is one mulberry, one guava, 
one palm and one lemon tree on the land. 
Against these trees there is no entry that 
the landlord has any title. I think it is 
a reasonable construction that the entry 
regarding title relates only to the timber 
and not to the produce of the trees. More¬ 
over, the entry must he read with due 
regard to the existing law. The tenant 
has the right to cut. hut the landlord has 
the right to appropriate the timber.' By 
the common law the landlord has no 
right at all in the fruit unless it can be 
held that the object of the entry was 
clearly to record a special contract cutting 
down the landlord’s rights in bhe timber. 

If it had intended to cut down the raiyat’s 
rights in the fruit the entry would have 
said so. 

If, however, it he held that the Record- i 
of-Rights is not a document of title but, 
merely a document of evidence, even then 
it was open to the learned Judge in 
second appeal to interfere with a decision 
based upon the Record-of-Rights, it the 1 
decision was founded on something which ( 
the Record-of-Rights did not contain. Now 
the Munsif with whom the learned Dis¬ 
trict Judge agrees states that the Record- 
of-Rights declares that the plaintiff's are 
entitled to the fruit. There is no such 
declaration and therefore the learned Dis¬ 
trict Judge’s finding is based upon no 
evidence and is liable to he challenged in 
second appeal. 

In either view of the case the Record- 
of-Rights cannot he called in aid by the 
plaintiff's to support their claim. 
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The Munsif rightly threw the onus 
upon the defendant to show that rent was 
not payable for the land. When the deten- 
dact proved that the holding was rent ree 
the onus was shifted upon the PlaiotiHs 
to show that there was a special contract 
bv which the rent became payable for the 
fruit. The Record-of-Rights does not help 

them to discharge that onus. 

There remains to be considered a re¬ 
ference in the learned District Judge s 
■judgment to a document marked as Lk. o. 
This was a judgment apparently no 

inter partes regarding another holding and 

it recites that rent was pay ah e for the 
trees upon homestead lands held -■> the 
tenant in that suit. Whether that home 
stead land was rent free is not clear, an 
there is also nothing in the ^ rn , e . 

-Judge’s judgment which shows that tms 

document was admissible in evidence in 

the present trial. The learned Judge s 
finding is that rent has been realised from 
the tenants of the village in respect o 
fruit from trees standing on homestead 

land. That finding is of course conclu¬ 
sive in second appeal, but the finding does 
not go far enough and show that any in¬ 
ference can he drawn from it m favour ot 
the plaintiffs for the purposes ol the 

present suit. , , ‘ 

The result, therefore, is that there were 

no materials before the District Judge 

•upon which he could come to a decision 

in the plaintiff’s favour, and - the earned 

Judge of this Court was right in hokl f°» 
that the decree was wrong and that the 

suit should he dismissed. 

We are asked to direct a remand if we 
find that the evidence is not sufficient -o 
support the decree of the DisUic • u o • 
But having regard to the fact tha„ thu 

case has reached the stage o a J0 e 
Patent appeal we do not think that we 

should give the plaintiffs another oppor¬ 
tunity of adducing evidence which they 
ought to have adduced in tho tua oui . 

The result, therefore, is that this appeal 
■will he dismissed with costs throug ou 

Kulwant Sahay, J. 1 agree. 
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Appeal dismissed. 


Mullick, Ag. C. J. AND KUI* ant 

Sahay, J. 

Agent of the Bengal Nagpur llailway 
Co, Ltd. —Defendant—Appellant. 

v. 

Eamir Mull Chagan Mull and another 

— Plaintiffs— Respondents. 

Second Appeal No. 287 of 1923, Decided 

on 1st July 1921, against a decision of 
the District Judge, Manbhum, D 2 nd 
January 1923. 

(a) Urn. Act, Art. Al—Suit for non-delivery of 
goods — Art. 31 appli'S whether the suit is m 

contract or tort. 

Whether the suit for non-delivery of goods is 
laid in tort or contract, if compensation is 
claimed for non-delivery of goods entrusted to a 

carrier the period of limitation one year as 
prescribed by Art 31. 41 Cal. In not ^ ^ 

(M Railways Art S. 77—Y "lice Is essential even 

in cases of non-delivery. 

Non-delivery constitutes ‘loss’ within the 
meaning of S. 77 and therefore the service of 
notice • under the provisions of that section is 
essential even in cases of non-delivery. 3 i.L. 

T. 215 not Foil . 128 C 2J 

A. B. Mukherji —for Appellant. 
Parmeshwar Dayal —for Respondent. 

Mullick, Ag. C, J— The plaintiffs con¬ 
signed 25 bales of cloth to themselves by 
the Bengal Nagpur Railway Company to 
ho carried from Assansol to Barabhum. 
The goods were entrusted to the Railway 
on the 25th August, 1918. On tho 10th 
September, 1918 only 24 bales were deli- 
vered and ono halo was missing. On fenc 
2 i s t August, 1021 the plainfcilf3 brought 
a suit before the Subordinate Judge of 
Manbhum claiming compensation for 
non-delivery. The Subordinate .Judge dis¬ 
missed the suit. 

\n appeal was taken by the plaintitis 
to*the court of the District Judge and ho 
on the 2nd January, 1923 reversed the 
decision of the Subordinate Judge and 
gave the plaintiffs a decree for Rs. 950 as 

compensation with costs. 

The present second appeal is preferred 
by the Agent of the Bengal Nagpur Rail¬ 
way Company. 

A preliminary point which was not 
taken in the memorandum of appeal to 
this Court has first to be noticed. 

It appears that in the court of the Sub- 

x * * _ - . i 1 • i • ___ i 1 
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impleaded the Railway Company as the 
defendant but in the court of the District 
Judge the respondent named was the 
Agent of the Bengal Nagpur Railway. 
This was cleaily an error, for having re¬ 
gard to the fact that it was the company 
that was sued in the trial court there can 
he no doubt that in the District Judge’s 
Court the plaintiffs intended to implead 
the same party and that they misdescribed 
him as the Agent of the Railway. The 
present appeal is preferred by the Agent 
and in any view of the matter he cannot 
now he heard to say that the appeal 
cannot proceed merely because he was 
impleaded in his personal capacity in the 
lower appellate court. 

The next two points are more substan¬ 
tial. The first of these is whether 
Art. 31 of the Indian Limitation Act 
or Art-. 115 governs the suit. The learned 
District Judge relying on the case of 
Bndha Sliyam Basak v. The Secretary of 
State for India (l) held that where the 
cansignee is the plaintiff Art. 31 applies 
but if the consignor is the plaintiff then 
|Art. 115 operates. Upon the authorities 
this view cannot he supported. The fol¬ 
lowing decisions shew that whether the 
suit is laid in tort or contract, if com¬ 
pensation is claimed for non-delivery of 
goods entrusted to a carrier the period 
of limitation is one year as prescribed by 
Art. 31 and that the residuary Article has 
no application:— The Indian General 
Navigation and Bailway Company ltd. v. 
Nauda Lai Banik (i); Jaid a Venkata subha 
Bao v. The Asiatic Steam Navigation 
Company of Calcutta (3), Mutsadni Lai 
v. Bombay Baioda and Central India 
Bailway Company (4) ; Vally Md. Haji 
Gunny v. Nederland S. Navigation Co. 

(5) ; Gobind Bam Marwari v. The East 
Indian Bail way Company (6). The East 
Indian Railway Company Ltd. v. Sagar 
Null (7). Here the claim is for com¬ 
pensation for breach of contract on 
account of non-delivery and should have 


been made within one year from the date 
when the goods ought to have been deli¬ 
vered. The suit has, therefore, been 
brought long after the due date. 

The other point is whether a notice 
under S. i i of the Indian Railways Act 
was necessary in this case. It is found 
as a fact by the learned District Judge 
ihat no notice was served but the learned 
Judge holds that a3 the suit is brought 
for non-delivery and not for loss, 3. 77 of 
the Indian Railways Act has no appli¬ 
cation. For this view he relies upon the 
case of the East Indian Bailway 
Company v. Messrs. Kali Cha ran Bam 
Prasad (8). That judgment, however y 
has been dissented from in later cases in 
this Court and also in the Calcutta High 
Court, see Great Ind an Peninsula Bail- 
way Company v. Titan Bam (9) ; East 
Indian Railway Company Ltd. v. Netram 
Ganesh Lai (10) ; 'The Assam Bengal 
Railway Company Ltd. v. Badhica Mohan 
Nath (11) ; East Indian Railway Com¬ 
pany v. Shco Prosad and Bam Prasad 
( 1 = 0 . These authorities show that non¬ 
delivery constitutes loss whin the mean¬ 
ing of S. 77 and therefore, the service of 
notice under the provisions of that sec¬ 
tion is essential. 

On both these grounds, therefore, the 
plaintiffs must fail. The appeal is ac¬ 
cordingly decreed with costs throughout,, 
and the suit is dismissed. 

Kulwant Sahay, J. —I agree. 

Appeal decreed. 
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On the 7tb August; 1920 Hira Lai exe¬ 
cuted a Will whereby he gave a life- 
interest to Mt. Basia over all the proper- 


Baruprashad Sahu and another Ap¬ 
plicants—Appellants. 

v. 

Mt. Basantia —Objector—Respondent. 

Appeal No. 42 of 1923, Decided on 16th 
Janaary 1925, from a decision of the 
District Judge, Patna, in oiigiDal decree, 
D/- 10th March 1923. 

(a) Will—Construction—Rule is tb interpret 
words in ordinary and grammatical sense. 

In tbe interpretation of deeds and written 
instruments the established rule of construc¬ 
tion is to read the words in their ordinary 
and grammatical sense, and to give them effect 
unless such a construction would lead to 
some absurdity or inconvenience, or would 
be plainly repugnant to the intention of 
the parties to be collected from other l arts of 

the deed. [P. C. 2] 

{b) Will— Construction—Incidental statement 
in a sale deed revoking will will not necessarily 
revoke whole will. 


If the words “ I having cancelled the said 
will and rendered it null and void find 
place in a deed of which the primary and 
ostensible object is the alteration of a testa¬ 
mentary d’spo'ition, there could be no doubt 
that even if extrinsic evidence gave rise to 
the belief that tbe testatcr intended to revoke 
a part only ol bis will the words used would 
operate to revoke tbe will for the words are 
unambiguous and the meaning 
judged from the words employed in 

Where these words found place 
which on the face of it was a deed of sale rf 
two properties of wh ch the executant was in 
the present possession and where the whole 
instrument related to those two properties 
only and the general scope and intent of the 
instrument was a transfer of those properties. 


must be 
the deed. 

in a deed 


Held : that the entire will was not revoked. 

[P. 731, C. 1] 


P . Day at and Bmdechal Prasad —lor 
Appellants. 

Ali Imam and T . N. Sahay for Res¬ 
pondent. 

Adami, J. —The only question which 
arises in this appeal is whether a will, 
executed by Hira Lai, was revoked by 
the terms of a deed of sale executed by 
him a little more than a month after 
the execution of the will. 

Hira Lai married Mt. Basia in saqai 
form but had no issue by her ; he used 
to pay Rs. 2 a month to his stepmother, 
Mt. Basantia, as maintenance. The 
present appellants are brothers of Mt. 
Basia. The two ladies Basantia and 
Basia, it appears, were not on good terms. 
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ties, after his death, with remainder to 
her two brothers, the appellants, in equal 
shares. The Will directed that Mt. Basia 
should continue to pay the maintenince 
of Rs. 2 a month to Mt. Basantia, and 
that she should maintain one Antu Lal„ 
whom the testator said he had main¬ 
tained and brought up as his son. On 
Basia s death the appellants were directed 
to pay Rs. *> a month to the said Antu 
Lai during his life. The last paragraph 
of the Will reserved to the testator the 
right to cancel or amend the Mill wholly 
or in part. 

It appears that, when she came to 
know of the terms of the Will, Mt. 
Basantia was displeased and there was a 
quarrel. On September 14th, 1920 

Basantia filed a complaint to the effect 
that Hira Lai, Ba9ia and Mt. Mirchaia, 
Basia’s mother, had assaulted her because 
she complained to Hira that she was 
not being properly maintained whila 
Mirchaia was being fed and kept by Hira 
Lai. The case never came on for trial 
for evidently, in order to avoid a scandal, 
Hira Lai came to a settlement with 
Basantia, the result of which w'as the 
execution by hira of a deed of sale, 
(Ex. A) on the 17th of September 19-0, 
whereby he transferrel to his stepmother 
a house and the land appurtenant to it 
as also a gola for a consideration of 

Rs. 1,500, the payment of which he re¬ 
mitted. In consequence of the execution 
of this deed Basantia withdrew her com¬ 
plaint on the 10th September 1920. 

Hira Lai died on the 3rd December 
1920. Basia after obtaining mutation 
of her name for that of her husband in 
the Municipal and the Land Registration 
Records, applied for Probate of her hus¬ 
band’s Will on 15th July 1922, but, 
before Probate was granted, died on the 
9th August 1922. On the 14th of 
August the appellants made an application 
for Probite or Letters of Administration 
with the M ill annexed. 

Mt. Basantia objected to the grant on 
tbe ground that Basia and her brothers 
and mother had acted in collusion and 
had exerted urdue influence over Hira 
Lai and procured his execution of the 
Will. She denied that the Will was 
signed by Hira or that it was properly 
attested and further alleged that the 
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Will had been revoked by the registered 
sale-deed (Kx. A) of the 17th September 
1920. 

The learned District Judge has found 
that both the Will and the sale-deed 
were signed by Hira Lai in sound dis¬ 
posing mind and that they were duly 
attested according to law and were 
genuine. He has held chat the entire 
Will was revoked by the deed of the 17th 
September 1920, and has, therefore, 
rejected the appellants’ petition for grant 
of Letters of Administration. 

There is no contest in this Court as to 
the genuineness of the Will propounded 
or of the deed of sale ; the sole question 
to be decided is whether certain words 
contained in the deed of sale amount to 
a revocation of the Will, and it is neces¬ 
sary to consider this deed carefully. 

The deed of sale, after stating that the 
house, land and gola are transferred to 
Mt. Basantia for a consideration which 
is remitted, and renouncing all claim of 
these properties, proceeds : 

“If at any time 1, the declarant, and 
my heirs and representatives put forward 
any plea and objection and contention of 
any kind in any form and with any state¬ 
ment in respect of these matters, then 
any such act done by me, the declarant 
and ms heirs and representatives shall 
he deemed to be null and void in face of 
this document and the same shall not he 
fit to be entertained by a competent 
Court, and 1 the declarant executed in 
favour of my wife Mt. Basia a deed ot 
Will, dated the 7th August 1920, which 
was registered in the Sub-Registry Office 
at Patna on the 10th August 1920 and 
the properties entered in this deed of 
absolute sale have been entered in the 
said deed of Will. I having cancelled 
the said Will and rendered it null and 
void, have oxecuted this deed of absolute 
sale in respect of the properties specified 
below and have mado over to the said 
vendee the documents specified below 
relating to the said vended property; 
and 1 have had the contents of this 
document read over to mo word by word 
by the scribe and have thoroughly under¬ 
stood them. They are true and correct 
and are accepted by me.” 

The respondent contends that the 
words having cancelled the said Will 
and rendered it null aud void ” amount to 
a revocation of the entire A\ ill, specially 
as all fcho formalities required for the 
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revocition of a Will by Ss. 57 and 50 of 
the Indian Succession Act (X of 1865) 
were observed in the execution of the 
document. The appellants, on the other 
hand, urge that these words revoke the 
Will only so far as it relates to the pro¬ 
perties which are the subject of the deed 
of sale, and that the words must be con¬ 
strued according to the context in which 
they are found. 

In the interpretation of deeds and writ ¬ 
ten instruments the established rule of| 
construction is “to read the words in 
their ordinary and grammatical sense, 
and to give Shem effect unless such a 
construction would lead to some absur¬ 
dity or inconvenience, or would be plainly 
repugnant to the intention of the parties 
to be collected from other parts of the* 
deed,” Bland v. Crowley (l) and as 
Bramwell, R., has laid down in Eowcll v. 
Tranter (2), “the golien rule of construc¬ 
tion is, that words are to be construed 
according to their natural meaning, un¬ 
less such a construction would either 
render them senseless, or would be oppo¬ 
sed to the general scope and intent of the 
instrument, or unless there be some very 
cogent reason of convenience in favour 
of a different interpretation.” The Court 
will not ordinarily introduce into a deed 
words which are not to be found there, 
nor strike out of a deed words which are 
there in order to make the «ense different, 
Whyte v. Burndy (3). Words will bo 
construed according to their strict and 
primary acceptation, unless from the 
immediate context or from the intention 
of the parties apparent on the face of 
the instrument, the words appear to have 
been used in a different sense, and they 
are incapable of being carried into 
eiVect, Malian v. May (4). The intention 
of the testator must be collected from 
the words employed by himself in his 
Will and no surmise or conjecture of 
any object which the testator may be 
supposed to have bad in view can be 
allowed to have any weight in the 
construction of his will unless such object 
can be collected from the plain language 
of the Will itself. In the Earl of Hard- 

(1) [1S51] G Kx. 522—0 Railw. Cas. 750-20 

L. J. Ex. 218. 

1 2) [1864] 3 H. & C. 458—34 L. J. Kx. 0 = 

13 W. R. 145—U L. T. 317. 

(3) [1847] 1G L. J. Q. IB. 156. 

14) riS44] 13 M. & \Y. 511 — 11 L. J. Ex. 43= 

9 Jur. 19. 
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foicke v. Douglas (5), Lord Cotfcenhara 
laid it down that * if there be no ambi¬ 
guity, however unfortunate it may he 
that the intention of the testator shall 
fail, there is no right in any Court of 
Justice to say those words shall nob have 
their plain and unambiguous meaning. 

As in wills so in deeds of revocation. If 
words used are unambiguous, they cannot 
he departed from merely because they 
lead to consequences which may be con¬ 
sidered capricious or even harsh : Abbott 

v. Middleton (6). 

Now, in the present case, if the words 
•“ J having cancelled the said will and 
rendered it null and void ” had found 
|place in a de^d of which the primary and 
ostensible object was the alteration of a 

testamentary disposition, I do not think 

that there could be any doubt that even 
if extrinsic evidence gave vise to the 
belief that the testator intended to revoke 
a part only of his will, the words used 
would operate to revoke the entire will , 
for the words are unambiguous and the 
meaning must bo judged from the words 
emcloyed in the deed. In Grover v. hur- 
ningham (7), Kolfe, B., observed : \\e 

are to ascertain by construing the wi 
non quod voluit sed quod dixit, or rat inr, 
we are to ascertain quod voluit >> mtei- 
preting quod dixit." 

But here these words find place in a 
deed which, on the face ot it, is a c ee o 
sale of two properties of which the exe¬ 
cutant was in present possession ; the 
whole instrument relates to t lose wo 
prooerties only and the general scope ant 
intent of the instrument is a transfer ot 
those two properties to Mt. Basan la. 

For the purpose of effecting the transfer 

and of giving a good title it was in fact 
not necessary to make any mention o e 
'previously executed will or to re '°^ e 1 
,in whole or in part, for this will could only 
have effect from the death of the testator 
iand would cover only the properties 
i which were in the testator s possession do 

the time of his death. 

It is urged by Sir Imam on behalf of 
the respondent that the fact that revoca¬ 
tion is mentioned where no revocation 
was necessary for the purposes of a valid 
transfer shows that the executant had 
the .intention not only to transfer the 


i5) flSAC] 7 Cl. & F. 795. 

«)) [L858] 7 H.L.C. 68=28 L.J. Ch. 110 
(N. S.) 717-21 Eeav. 143. 

|7» f 18501 5 Ex. 184-155 E.R. 70. 
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property but to revoke the entire will; 
and the scope and object of the deed was 
not only sale of the property hut also 

revocation of the will. 

If the executant had stated in the docu¬ 
ment : “ I do hereby cancel the said will 
and make it null and void,” and made it 
plain that the scope of the deed in that 
part was to revoke the will, I would have 
no doubt that the intention was to revoke 
the entire will; but the words used are: “l 
having cancelled the said will and render¬ 
ed it null and void have executed this 
deed, us wasika wasiyatnama mazkur ko 
talaf o batil o mansukh karke yah wasika 
bailakalami haza jaidad muffasile zail ka 
tahrir o taslim kiya. The word "karke' 
leaves us uncertain whether the executant 
is not referring to some deed of revocation 
previously executed. No such deed has 
been produced. The words do not show 
clearly an intention that the deed of sale 
should itself operate as a deed of revoca¬ 
tion. 

Considering that the words occur in al 
deed of sale of which the plain object is 
to transfer the two properties only, I do 
not think that either the general scope or 
intent of the instrument is to revoke the 
previous will in its entirety or that the, 
context justifies the interpretation that 
the entire will was revoked. 

Looking to the outside circumstances 
we know that Hira Lai had a desire to 
make a disposition of his properties on his 
death and did make a will ; we know too 
that the respondent Mt. Basantia filed a 
complaint owing to her dissatisfaction 
over the arrangements made for her 
maintenance and we know that the 
result was this deed of sale of two pro¬ 
perties to her, which had clearly as its 
object the provision of some maintenance 
for her. It is evident, then, that Hira 
Lai had the animus revocandi in so far as 
Basantia was left insufficiently provided 
for by his will, but there is nothing to 
show an animus revocandi so far as Mt. 
Basia and the appellants and Anantu Lai 
wero concerned. It is true that in the 
will Hira Lai declared his right to amend 
the will, a declaration which was unneces¬ 
sary, and it is true that Laiji Sahay 
(Objector’s Witness No. l), the scribe of the 
deed of sale, says that, when he saw the 
words "us wasika wasiyatnama, mazkur ko 
talaf o batil o mansukh karke" he asked 
Hira Lai if he had power to revoke and 
he said he had, and thereupon the scribe 
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added the word “ mansukh" in the margin, 
and Hira Lai signed to attest the altera¬ 
tion ; but this does not help to show that 
revocation of the entire will was intended. 
If the will had been wholly revoked on 
Basia’s death, the property would devolve 
on Mt. Basantia and there would be no 
necessity for the transfer of pr iperties to 
her by the deed of sale. It is evident that 
the intention was to satisfy Mt. Basantia 
and get rid of her claim. 

1 would hold that the words "us wasika 
wasiyntnama mazkur ko talaf o batil o 
mansukh karke ’ in the deed of sale do not 
amount to a revocation of the entire will 
of Hira Lai, but only revoke it in respect 
of the properties conveyed by the deed. 
I would, therefore, allow the appeal and 
direct that Letters of Administration with 
the will annexed be granted to the appel¬ 
lants. 

Bach party will pay its own costs. 

Jwala Prasad, J. — 1 entirely agree. 

Appeal allowed. 
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Das, J. 

])omni —Defendant—Appellant. 

v. 

Mahadeo and anothet —Plaintiffs—Res¬ 
pondents. 

Appeal No. 826 of 1922, Decided on 
19th December 1924, from the decision 
of the Subordinate Judge, Patna, from 
appellate decree, D/- 8th July 1922. 

T. ]\ Act , S. 54 —Contract of sale passes »o 
interest and Is not compulsorily renistrable. 

A COT tract for sale does not of itself create any 
interest in, or charge on, such property, 
and does not require registration nor docs it 
operate as a sale of the property. [P r ,32 0 2] 

Muhammad Hasan Jan —for Appellant. 

Sive.su-ar Dual — iov Respondents. 

Judgment. —This is an appeal on 
behalf of the defendant second party in 
a suit for specific performance oi a 
contract to sell a certain property insti¬ 
tuted by the plaintiff-respondent. Two 
questions fell to be considered in the 
Court below : first, whether the plaintiff’s 
contract was prior in date to the convey¬ 
ance in favour of the defendant second 
party ; and secondly, whether the defen¬ 
dant second party was a bona tide purcha¬ 


ser for value. The plaintiff’s case is that 
the defendant first party entered into a 
contract to sell the property to him on 
the 26th July 1920. The conveyance in 
favour of the defendant second party is 
dated the 17th August 1920. The Courts 
below have come to the conclusion that 
the plaintiff's contract was in fact entered 
into on 26th July 1920. This disposes 
of the first question raised befjre me. 
But it was contended by Mr. Hasan Jan 
that the plaintiff’s contract was not 
properly proved in the case. He says 
that the contract should have been 
registered in accordance with law and 
he relies upon the case of Valajt 

Isaji v. Thomas (l). The d ecision to 
which Mr. Hasan Jan refers was pro¬ 
nounced before the Transfer of Property 
Act came into operation. The basis of 
that decision is that a contract between 
the parties presently operates as a sale 
of the property. This no doubt is the 
law in England ; and before the Transfer 
of Property Act came into operation, the 
Courts in India very often followed the 
rules of English Law in deciding disputes 
between the parties. But S. 54 of the 
Transfer of Property Act expressly pro¬ 
vides that a contract for sale does not of 
itself create any interest in, or charge on, 
such property. That being so, it can no 
longer be contended that a contract for 
sale operates as a sale of the property. 

In my opinion, there is no ground 
for taking the view that the plaintiff’s 
contract should have been registered in 
accordance with law. 

The next question is whether the defen¬ 
dant second party, the appellant in this 
Court, is a bona fide purchaser for value. 

The Courts below again have answered 
this question in favour of the plaintiff. 

It appears that one of the attesting wit¬ 
nesses to the conveyance executed in 
favour of the defendant second party gave 
evidence in the case, and he stated that 
when he was asked to attest the docu¬ 
ment he informed the appellant that a 
contract had already been entered into 
between the plaintiff and defendant first 
party. In my opinion the Courts below 
were entitled to rely on this evidence and 
they did rely on it ; and the finding appears 
to he a finding of fact. But it was 
contended before rae that the Courts 
below had no business to refer to this 
evidence ina°mneJ» as the plaintiff in hi s 
~Tl*Tl« , '5- , / r /] 1 Bora. I'K). 
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plaint gave all the facts in connexion 
with his case that the defendant second 
party had notice of his previous contract 
It is contended that the plaintiff has 

stated in the plaint that actual "" fc “ 
was given to the appellant-defendant 

second party on the 17th August 19-0 

by a registered letter, and tha 

not open to the Courts below to ignore 

the positive ease made in the 

to go to the evidence of Gopi for deciding 

this point. In my opinion this w .not a 
correct way of stating what was in fact 
alleged in the plaint. It is alleged in 
the sixth paragraph of the plaint that 
defendant knev fully that Defendant 
No 1 had entered into a contract 
with the plaintiff to sell the land to 
him. It is no doubt not alleged tiat 
Gopi informed the defendant about it ; 
but then it is not necessary to set out the 
evidence in the plaint. The paragraph 
proceeds to say as follows: Accord¬ 

ingly before the execution of the sale deed 
the plaintiff sent a notice dated 17th 
August 1920 to Botal, son-in-law of 
Defendant No. 2. and Defendant No. 1 in 
registered cover. Botal lives along with 
Defendant No 2 and the plaintiff came 

to know that the deed of sale was to be 

executed in his favour. 

fn my opinion there is no merit what¬ 
ever in this case, and I must dismiss it 

with co its in all the Courts. 

Appeal dismissed. 
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Dawson-Miller, C. J., and 
Macpherson, J. 


Defen- 


Krittibash Mahton and others' 
danti— Appellants. 

v. 

Budhan Mahtani and others— Plaintiffs 

— Respondents. 

Second Appeal No. 821 of 1922, 
Decidod on 27th May 1925, against a 
decision of the D. J., Manbhum, Sam >a - 
pur, D/- 15th May 1922. 

Hindu Lau — Applicability—Manbhum district 
— Kuruil-Mahtns e presumably not governed by 
Hindu Law—Whether Dayabhaya School of Hindu 
Uam applies to them or the Mitakshara depends 
cn evidence where Customary Law has been dis¬ 
carded—Linden of proof of adoption of a parti¬ 
cular School of Hindu Law lies on person so 

alleging. 

Per Macpherson , J. —The term aboriginal, 
at loast in Chota Nagpur, denotes race only. 


veneer of HiduHm, various ^r 

° f T n the i tSm° r “HhX ” a h2'in OhoU Nagpur 
hand, the term The TCnrmi-Mahtos 

reference onlv to religion. I lie Kur n» Alan 

of the Manbhum district are rac jll> aa b 
original tribe. 1 v u 

'• <>- r ,“ss r s£~- 

tri bes who were not Hindus. ^he 8^ ^ 
.MiuaKsiKirop with tribal custom m 

Ih^matter of exelusicn of females from inlieri- 

unce. other Hindus are either "nmigranUor 

retain 1 tile law'of the looalUy frrn which they 
retain the i the date of lminigra- 

rou^lo ascert‘in whether a Hindu who is an 
tioii. to as descendant of an immigrant 

bTlongTto the Mitaksbara or Dayabhaga School 
it u 'ece^ary and sufficient to learn whether 
he belongs to an up-country or a Bengal caste 
and in a few exceptional cases, where the caste 

^ a rQe in both areas, some slight 

further P«Mouu“%’ name of a Brahmin 

and in the case of a funcfooall caste the part 
of India.from which immigration took place 
Taniua"e is no criterion; many immigrant 

llindus"from up-country now speak a f rm of 

Bengali and that is also the home-language of 
fomfol the great land-owning 

unquestionably governed by the Mitakshara 
School There is no lex loci as to the system of 

Hindu Law which prevails in Manbhum or in 

■mv area of it. It cannot be predica'ed of a 
Hindu of that district and particularly of a 
convert to Hindu!-m from the local tribes that 
he belongs by operation of law to any puticuUr 
school of Hindu Law, whether Mitakshara, i>aya- 
bhaga or another. It is a matter of proof in 
each case whether they are governed by a parti¬ 
cular school. The onus is upon the person who 
alleges that custo nary laws have been discarded 
and that the aboriginal convert adheres to a 
particular school of Hindu Law in the matter of 
inheritance. lP. <^0. 1 « -1 


A. K. Ray—tor Appellants. 

.1. B. Mukharji and B. B . Mukharji 
for Respondents. 

Dawson Miller, C. J—The only 

question raised in this appeal id whether 
the learned Judge was right in holding 
that the parties in this case wore governed 
hv the Dayabhaga School of Hindu Law. 
The plaintiffs sued for a declaration of 
their title to and recovery ot possession 
over the estato of Gharan Mahto who 
died childless in the year 188 1 . Upon 

* • i . « i • « .. _ _ __ _ 


his ‘leat.h some 


'innoiir; tin hnva 
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taken place between his two sisters and 
his mother and grandmother on the one 
hand and the descendants of a brother 
of bis grandfather on the other. The 
matters in dispute appear to have been 
left to the decision of a neighbouring 
/.amindar and he decided what he thought 
would be the proper solution of the dis¬ 
pute between the parties. He decided 
apparently that Charan Mahto's mother 
b’ulmani Mahatani, and her mother-in- 
law Radhamani Mahatani, should remain 
in possession of the property in dispute 
for their lifetime as maintenance, but that 
after their deith the property should go 
to the defendants’ branch of the family. 
Kulmani Mahatani remained in posses¬ 
sion of this property from that time up 
to the time of her death in 191b, the 
mother-in-law having predeceased her. 
It appears that she male a gift of the 
property in 1901 to her daughters, sisters 
of Charan Mahto, and two of the plain¬ 
tiffs in the present suit. The main ques¬ 
tion in contention between the parties 
in this case was whether they were 
governed by the Hindu Law or whether 
they were governed by the laws and 
customs of the aboriginal tribe to which 
they originally belonged. If they were 
governed by the custom of the aboriginal 
tribes then undoubtedly the property 
would go to the defendants’ branch of the 
family on the death of Charan Mahto. 

If they were governed by the Dayabhaga 
School of Hindu Law then it is equally 
clear that the property would go to the 
plaintiffs’ branch of the family. This was 
the main question in dispute between the 
parties. 

Loth Courts found chat they were 
governed by the Dayabhaga School of 
Hindu Law. We are asked to say in this 
appeal that the learned Judge was not 
justified in arriving at the conclusion 
that even if the parties were undoubtedly 
governed by Hindu Law they were still 
governed by the Dayabhaga School of 
Hindu Law, and it is contended that he 
has not properly considered that question, 
hut has assumed that because the parties 
lived in Manbhum, where apparently 
there are a number of Bengalis, the 
Dayabhaga School of Hindu Law pre¬ 
vailed throughout that locality and there¬ 
fore the parties in this case were governed 
by that School of Hindu Law. The only 
question really which the learned Judge 
had to decide was whether the parties 
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were Hindus or not; for it appears from 
his judgment that it was not disputed 
by the learned vakil who argued the 
appeal that if the parties were Hindus 
the plaintiffs would succeed to the pro¬ 
perty left by Charan. There was an 
admission by the learned vakil who 
appeared on behalf of the defendants that 
if the parties were Hindus it was un¬ 
necessary to go into the question whether 
the Dayabhaga or the Mitaksbara School 
of Hindu Law applied, because in that 
case he conceded that they could not 
succeed to this property. In those cir¬ 
cumstances it seems to me that we 
cannot send the case back again to the 
learned Judge to determine the very 
question of f ict which was conceded by 
the learned vakil who appeared on behalf 
of the defendants and that is the only 
question which was raised in this appeal. 

It was suggested that the learned 
Judge was wrong in failing to consider 
the effect of what has been called family 
arrangement, which I have already re¬ 
ferred to, made on the death of Charan 
Mahto. It does not appear to me that 
this was a family arrangement in the 
ordinary sense of the term. It was 
merely a dispute between the mother as 
to her maintenance and the other branch 
of the family who were claiming through¬ 
out that the property ought to go direct 
to them. The zamindar who settled that 
dispute for them considered that the 
mother ought to he entitled to remain 
in possession of the property during her 
lifetime and that afterwards -it should 
go to the defendant's branch of the 
family. 1 do not think that anybody 
else was bound by shat arrangement. 
ThD appeal must be dismissed with costs. 

Macpherson, J. — I agree. As a 
result of the astonishing admissions made 
at the Bar in the Court of the District 
-Judge this second appeal manifestly 
cannot succeed. 

By wa\ of supplement to the judgment 
which has just been delivered by my Lord 
the Chief Justice, it seems expedient to 
make some observations on cerain mis¬ 
conceptions which arose in the course of 
the litigation. 

The parties are Kurmi-Mahtos of the 
Manbhum pargana of the Manbhum 
district. They are descendants of two 
brothers, the plaintiffs (respondent-) being 
twe granddaughters (son’s daughters) of 
Dinu, the elder brother and their sons, 
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and the defendants (appellants) being a 

son and deceased sons' sons of Kmn, the 
vounger brother. The property in con¬ 
troversy belonged to Charan only son 
of the only son of Dinu, and brother o 
the first two plaintiffs and was held by 
Charan’s mother Fulmam till her death 
in 13J3. The plaintiffs alleged title by 
inheritance, on the ground (l) that they 
are Hindus governed by the Dayabhaga 
law and (2) by gift from Julmam and 
denied the tribal custom in assertion ol 
which the defendants took possession 
after Fulmani’s death. The defence 
substantially was that only agnates 
succeed as the parties are not governed 
by the Hindu skastras att all, but the 
right of succession is determined by the 
tribal custom and usage of toe Kurmi- 
Mahto tribe whereby the plaintiffs would 
not, but the defendants would inherit to 
Charan, but they also ill-advisedly added 
that they are not Hindus. They also 

put forward a mimansapatra oi 
(found by the District Judge to be 
genuine which showed that the y.amin- 
dar had decided that Fulmani and 
her mother-in-law should hold the pro¬ 
perty in dispute as maintenance for life, 
after which it should go to the eldest son 
of Kinu, who was the original Defendant 

No. 1. 

The tribal custom alleged is really not 
open to doubt but the Courts below con¬ 
sidered the main question to be . 

Whether the parties are aborigines 

or Hindus. ^ . . 

There they misunderstood the position, 

tho question sot out being as meaningless 

as would be the issue, _ 

'Are the parties English or Christians 

• The term “ aboriginal,’’ at least in 
Chota Nagpur, derotes race only. It is 
in fact so used in S. 40 (0) of the Chota 
iNagpur Tenancy Act. It implies nothing 
as to religion which may be even within 
jthe same tribo Animism, a slight veneer 
I of Hinduism, various intermediate stages 
of Hinduism, or Christianity. On the 
other hand, the term “ Hindu has 
in Chota Nagpur reference only to 

religion. 

Now it dees not admit of the faintest 
doubt that the Kurmi-Mahtos of the 
Mandhum District are racially an abori¬ 
ginal tribe. They are the most; numerous 
community (whether tribe or caste) ot 
that district from which they have over¬ 
flowed into the neighbouring districts. 


They have no concern whatever except in 
the accent of name with the Dravido- 
Aryan agricultural and menial caste o 

Bihar Proper. 

This important and numerous abon 
ctinal tribe of agriculturists has, however, 
moved substantially towards Hinduism 
and rather faster than the oth<r great 
tribes of the district, such as the Santals 
and Bhumijs. There is of course, a good 
deal of variation in the stages that hue 
beeu reached in different parts of the 
district and neighbouring districts . m 
respect of the adoption or rather supenm- 
position of Hindu practices, and some 
areas lag behind. Notification No. ooU 
of the 2nd May i9i3, under S. ^ °/ 
the Indian Succession Act, lH(io which 
withdrew the Act with retrospective 
effect from, among other tribes, the tribe 
“known as Kurmis” (that is the Kurmi* 
Mahto tribe of Chota Nagpur, as distin; 
guished from the entirely distinct bihari 
caste of Kurmis) on tho ground that they 
have customary rules of succession an< 
inheritance incompatible with the pro 
visions of that Act, indicates that the 
whole tribe at least had not then become 
Hindu : if all Kurmi-Mahtos were Hindus 
then the notification would have been 
unnecessary as the Act does not apply to 

Hindus. 

The parties, though aboriginals, being 
found to he also Hindus, it was still for 
the plaintiffs to prove that succession 
was not agnatic as tho defendants in pos¬ 
session contended that it was. It was for 
the plaintiffs to establish that the Daya¬ 
bhaga applied. The agnates would 
inherit under the customary rules of 
succession and inheritance of all abori¬ 
ginal tribes in Chota Nagpur which, 
though they sometimes allow the widow 
or mother of the deceased to remain in 
possession of the whole or part of the 
inheritance by way of maintenance, are 
adamant against succession by or through 
daughters or sisters. The exceptional 
case of the (jhar jamai in backward areas 
may he left out of consideration. It is 
also never safe to infer that a tribe or a 
me ulrer of a tribe, merely because of the 
adoption or superimposition of some 
Hindu practices, or even when it is 
practically Hinduized, is Hindu so as to 
he affected by the Hindu shastras in 
matters of succession. On the contrary 
it is at least consistent with experience 
and probabilities that the tribal customs 
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as to succession should be carried on into 
and persist; alter the adoption of 
Hinduism. This is also the view of the 
late Hon’ble the Reverend Dr. Andrew 
Campbell, the highest authority on the 
aboriginals of Manbhum. Further the 
agnates would also inheri j if on conversion 
to Hinduism, the parties had adopted the 
Mifcakshara system. The Court did not 
consider this point. The trial Court 
presumed that inheritance was governed 
by Die Dayabhaga system 

as it prevails in this part of the 
country.” 

It is not clear whether the reference is 
,to the pargana or district. But in either 
jcase it is far from settled law that the 
! Dayabhaga system is the lex loci in the 
[district of Manbhum, particularly the 
north and the western half, or indeed in 
!any part of the district. Like the rest of 
|Chota Nagpur and the jungle mahals the 
district of Manbhum was until compara¬ 
tively recent times, outside the Hindu 
pale. It was inhabited almost exclusively 
by aboriginal tribes who were not Hindus. 
!The great; landholders, most if not all of 
•'them converts to Hinduism from the 
tribes, are governed by the Mitakshara 
law which, though it may differ in de¬ 
rails, accords broadly with tribal custom 
in the matter of exclusion of females from 
inheritance. Other Hindus are either im¬ 
migrants or converted tribes or tribesmen. 
The former retain the law of the locality 
from which they immigrated as it stood 
at the date of immigration. To ascertain 
whether a Hindu who is an immigrant or 
the descendant ol an immigrant belongs 
to the Mitakshara or Dayabhaga School 
•it is necessary and sufficient to learn whe¬ 
ther lie belongs to an up-country or a 
Bengali caste and in a few exceptional 
jeases, whore the caste name is the same 
in both areas, some slight further parti¬ 
culars, e. <]., the name of a Brahmin and 
;in the case of a functional caste, the part 
jof India from which immigration took 
place. Language is no criterion : many 
[immigrant Hindus from up-country now 
speak a form of Bengali and that is also 
;the home-language of some of the great 
[land-owning families who are unquestion¬ 
ably governed by the Mitakshara School. 
The fact is there is no lex loci as to the 
System of Hindu Law which prevails in 
Manbhum or in any area of it. It cannot 
ho predicated of a Hindu of that district 
and particularly of a convert to Hinduism 


from the local tribes that he belongs by 
operation of law to any particular school 
of Hindu Law whether Mitakshara, Daya¬ 
bhaga or another. It is a matter of proof 
in each case whether they a*e governed 
by a particular School. Thus in the 
present instance the terms of the miman- 
sapatra and the faci that they have 
Pande Brahmins would go to show, that 
at least the Dayabhaga rules have not 
been adopted by the parties. In point of 
fact aboriginals, with few exceptions, move 
towards Hinduism as a tribe or large sec¬ 
tion of a tribe in a particular area, and 
they certainly do not contemplate any 
change in the customary laws of inherit¬ 
ance and succession of the tribe. The 
onus is clearly upon the person who 
alleges that these customary laws have 
been discarded and that the aboriginal! 
convert adheres to a particular School of 
Hindu Law in the matter of inheritance. 
Famndra Deb Rafkat v. Rajeswar Das (l) 
is a case in point. That was a case of 
adoption in an aboriginal family which 
had hecomo Hindu and their Lordships of 
the Judicial Committee held that looking 
to the origin and history of the family “the 
question is not whether the general Hindu 
Law was modified by a family custom for¬ 
bidding adoption, hut whether with respect 
to inheritance the family is governed by 
Hindu Law or by customs which do not 
albw an adopted son to inherit. The 
onus of proving that the adoption was 
1 awful was on the defendant who relied 
upon it to defeat the title.” 

Their Lordships then held on the evi¬ 
dence that whatever Hindu customs had 
been introduced into the family, the cus¬ 
tom of succession by adoption had not. 
Similarly in the present case the points 
for enquiry were first, whether the general 
Hindu Law was substituted for tribal 
custom in respect of inheritance as a part 
of the personal law of the parties, and if 
so, whether it was the Dayabhaga form of 
the Hindu Law on the point. On both 
point.3 the onus would be on the plaintiffs: 
whereas if the parties had been persons 
unquestionably governed by ordinary 
Hindu Law, the onus in the first matter 
to prove a custom at variance with Hindu 

Law woul i be on the person who asserted 
its existence. 

(1) f 1885] 11 Cal. 463~12 I. A. 72 = 4 Sar CIO 

(P. C.) 
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In cases relating to inheritance among 
aboriginals in Manbhum it is always ne¬ 
cessary to enquire whether even if 
Hinduized (slightly, pirtially, or com¬ 
pletely) they have abandoned the tribal 

custom as to inheritance (usually they 
have not, even where, as is unusual, 
Hinduization is complete) and then if they 
have abandoned the tribal custom whit 

particular school of Hindu Law they have 
adhered to. Both points of enquiry are 
in Manbhum questions of fact to bo deter¬ 
mined on the evidence. Insufficiently 
considered decisions of subordinate Courts 
have in some measure been disturbing 
causes, but prima facie it would seem ex¬ 
ceedingly improbable that a tribe when 1 
establishes itself as a new caste, should 
discard a tribal custom of agnatic rela¬ 
tionship as the criterion for inheritance, 
especially when the leading Hindu mag¬ 
nates of the district and a large seotion 
of the immigrant Hindus retain it, and 
other tribes of the district indisputably 
carry into Hinduism the custom of lineal 
primogeniture in the male line. 


When I had concluded these observa¬ 
tions Mr. A. B. Mukherji, appearing for 
the respondent, drew my attention to 
Trevelyan’s Hindu Law, which speaks of 
the Bengal or Dayabhaga School aa 
prevailing : 

“where the Bengali language is ^spoken 
by the inhabitants of the country ; 

and in a footnote gives i list of the 
five Commissioners’ Divisions of Bengal, 
Manbhum in Bihar and Orissa and 
certain districts in Assam as Bengali¬ 
speaking areas. There are two comments 
to make. In the first place, in 1913 
shortly after the work was published and 
just after I had been Judge of the district 
for the first time, I discussed the point 
with the learned author and I understood 
him to accept the view which I have set 
out above and to admit that even if 
Manbhum he conceded to he a Begali- 
speaking area the implication was not 
justifiable that the Dayabhaga prevails 
there particularly among non-Bengali 
castes or tribes such as the Kurmi- 
Mahtos, Santals, Bhumijs and their con¬ 
geners. The statement in the work refer¬ 
red to as to tho Dayabhaga School is in 
(act only a rough generalization. The 
Dayabhaga School actually prevails 
among persons vho are Bengalis rather 
than among persons who speak Beugali, 


and rather than territorially where a 
majority of the people speak Bengali. In 
the second i lace, as has already been in¬ 
dicated, language is not the criterion, 
least of all in a border tract where the 
persons concerned are converted aborigi¬ 
nal tribes. And indeed it is an unsolved 
problem what the language of Manbhum 
is. No doubt the late census shows 
Bengali as the language of two-thirds of 
the inhabitants, but this result was ob¬ 
tained by including many persons who 
speak Kurmali. Officially the language 
is Hindi or Bengali in the Dhanbad bub- 
division were Hindi has a numerical pre¬ 
ponderance over Bengali, and Bengali in 
tho Sadar Sub-division. Then Kurmali 
the tribal language of the aboriginal 
Kurmis, is recognized in tbe Linguistic 
Survey as a form of the Bihan (Hindij 
language, and is classified as Hindi in the 
census reports. It was returned as the 
language of 2,11,000 persons in 1911. 

while the Kurmis (tribe and immigrant 
caste combined) in the district numbered 

2,91,000. But as it is generally written 
in the Bengali character and to quote the 
Linguistic Survey, " it is looked at through 
Bengali spectacles” in Manbhum the 
language was in 1921, probably under a 

misconception, often entered by enumera¬ 
tors as Bengali though it _ was really 
Hindi. My considered view is that the 
Dayabhaga system is not a lex loci in 
Manbhum in the matter of inheritance, 
and that certainly neither that system 
nor any other system of Hindu Law. can 
be applied to the indigenous aboriginal 
tribes of tbe Manbhum district: or mem¬ 
bers of those tribes, except on proof that 

they have adopted it. 


Appeal dismissed 


Debt at 
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Kuman Das and others- Plaintiffs- 

Respondents. 

i x' Q-r, of 1922, Decided on 

Appeal °- * a „ a j n3 t a decision of 

10th June m>,- M^ i 922 
the Suh-J., Purneah, D - 31st May Uii. 
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, W Bengal Tenancy Act (8 of 1885), S. 160 ( b )— 
Sub-tenure ceasing on the annulment of tenure 

1 y sale for arrears — Owner of sub-tenure can 
apply to avoid sale . 

S. 160 v b) refers to a temporary revenue settle¬ 
ment. Where on the annulment of a tenure by 
-;ale for arrears, the sub-tenure would cease with 
it, the owner of sub-tenure would be interested 
in making the payment to avoid the sale. 

[P. 739, C. 2] 

[!>) Contract Act , S. 69 — Sub-tenure holder mak¬ 
ing dept sit to save tenure from being sold In execu¬ 
tion— Right to contribution and incidental expenses 
arises, but not to interest on sums deposited. 

Where a decree was passed against oue J/, and 
on her death her heirs became bound to pay the 
decretal amount or lose the property, and when 
r,ho property was about to be sold, the plaintiff 
a sub-tenure holder to save his sub-tenure paid 
the der.t and saved the tenure. 

Held: that the plaintiff was entitled to con- 
tribntion from the heirs of M, but was not 
entitled to interest on the sum deposited, but that 
he was entitled to the incidental expenses onlv. 

[P. 739, C. - 2J 

Sambhu Sayan —for Appellant. 

-V. C. Sinha and B. B. Ghose —for Res¬ 
pondents. 

Adami. J.—This second appeal arise- 
out ol’ a suit for contribution. One 
M. Madanwati Ojbain held an istern- 
rari mokarrari tenure of an eight- 
annas sharo of village Dhusarpati Tika- 
pati under the Maharajadhiraj of Dar- 
bhanga. Her son, Defendant No. I, and 
her grandson obtained from her what is 
described as a patni, hut is really a sub- 
fcenuio of the eight-annas share, and the 
plaintiff had a darpatni. or really an 
under-tenure, under Defendants Nos. 1 
anc 2. The landlord instituted a suit for 
irrears of rent against Alt. Madanwati 
Ojhain and obtained a decree lor 
Rs. 660-0-S. He took out execution ; hut 
before issue of attachment and sale pro¬ 
clamation, Mt. Madanwati Ojhain died, 
and before notice issued on Defendants 
Nos. 1 and 2, as her heirs, the plaintiff, 
to save his sub-tenure, deposited, on 
3rd February 19_0, Rs. 660-0-8 in Court 
and thus avoided the sale. The plaintiff 
in the suit has claimed payment to him 
by the defendants of this sum together 
with Rs. 38-4-7 for interest and costs for 
making the deposit, 

The Defendant No. 1 contested the 
case. He pleaded that his mother had 
sold her istemrari mokarrari interest to 
one Jayprakash Narayan on the 8th 
January 1913, so that the decree against 

her was of no force ; that the Mussammat 

0 

had died before attachment and sale pro¬ 
clamation, so that those processes were 
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invalid and no gale could have been held 
in those execution proceedings ; that the 
Defendants Nos. 1 and 2 had not been 
served with notice and substituted in the 
proceedings, and therefore they could not 
have been bound by the sale if held; 
and lastly, that the deposit made by the 
plaintiff was voluntary, and that the 
sale would not have caused loss to the 
plaintiff nor has the deposit conferred 
benefit on the defendants. 

In the trial Court it was held that the 
sale in 1913 to Jayprakash Narayan 
was a benami transaction, and that 
Mt. Madanwati Ojhain was in possession 
of the istemrari right and the Defendants 
Nos. 1 and 2 are now in possession. The 
learned Munsif declined to find that the 
decree was invalid. He held that the 
deposit was made by the plaintiff, but 
that it was made unnecessarily since his 
interest was a ‘protected” interest, and 
the property would have passed to the 
purchaser subject to that protected inter-! 
est under S. Ifi9, Bengal Tenancy Act. 
lie depended on S. 160 (b) for his finding 
that the sub-tenure \va9 a “protected 
interest.” As, therefore, the plaintiff 
was not interested in the avoidance of 
the sale S. 69 of the Indian Contract Act 
could not help him. The learned Munsif 
decided also that S. 70 of the Indian 
Contract Act would not apply, since the 
plaintiff did not intend to do anything in 
the interests of the defendants, and in 
fact the defendants opyosed his making 
of the deposit. It was decided therefore 
that the plaintiff was not entitled to any 
contribution and the suit was dismissed. 

On appeal the learned Subordinate 
Judge has decided that the sub-tenure ol 
the plaintiff was not a protected interest 
within the meaning of S. 160 (b) of the 
Bengal Tenancy Act, and thus the plain¬ 
tiff was interested. Also it was held that 
the defendants were benefited by the 
deposit, as, since they were the heirs of 
Mt. Madanwati Ojhain, they were bound 
to pay the decretal amount or los9 the 
property. He declined to consider what 
would have been the effect of the sale, 
if held, since that question was not within 
the scoj,e of the suit. As the sub-tenure 
was not a registered and notified encum¬ 
brance it was liable to be annulled by 
the sale ard therefore the plaintiff' was 
interested ard the deposit was not volun¬ 
tary or gratuitous or officious. The result 
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the plaintiff which did nob bind the 
defendants. There can be no doubt that 
tho deposit benefited the defendants ; for 
it enabled them to remain in possession 
of the tenure; but it is true (hat the 
deposit was made altogether in the intor- 
est of the plaintiff. However, it is un¬ 
necessary to consider S. 70 further : for 

clearly S. G9 applies. 

The simple facts of the case are that a 

decree, which has not been appealed 
against, was passed against Mt. Madan- 
wati, and on her death her heirs were 
bound to pay the decretal debt or lose 
the property. The property was about 
to be sold and the plaintiff being inter- 
esfced to save his sub-tenure, paid the 
debt and saved the istemrari mokarrari 
tenure for the defendants and his own 
sub-tenure. Under these circumstances 
the plaintiff was entitled to contribution 

from the defendants. 

The last contention of Mr. 3ambu Saran 
is that the plaintiff was not entitled to 
repayment of anything more than the 
sum deposited, and that the claim to 
interest cannot stand. There was no 
contract or agreement to pay interest, 
and I think the contention as to this 
must succeed. W ith regard to incidental 
expenses incurred in making the deposit, 
I think the plaintiff is entitled to them : 

they are quite paltry. 

Accordingly the appeal will be dis¬ 
missed except with regard to payment 
by the defendants of interest on the sum 
of Rs. bbO-b-8, and the decree of the 
lower appellate Court will be modified 
by a deduction of the sum entered in the 
schedule to tho plaint as payable for 
interest. 

Tho respondents will get proportionate 

costs throughout. 

Sen, J. — I agree. 

Decree modifi&L 
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of the appeal was that the suit was 

|lr. Sambhu Saran, on behalf of the 
defendant- appellant, argues, firstly, that 
the plaintiff was not interested to make 
the payment beoause his interest was a 
“protected interest’’ and would not be 
threatened by the sale. The learned Sub¬ 
ordinate Judge has met this argument by 

pointing out that S. 160 (b) refers to a 

temporary revenue settlement; and there 
is nothing to show that the rent for the 
sub-tenure was fixed only for the P ericd 
of any temporary settlement. S. 160 IbJ 
will not help the appellants; on the 
annulment of the tenure by sale tor 
arrears the sub-tenure would cease with 
it. The plaintiff was interested in avoid- 

ling the sale. . 

The next point taken is that the deien- 

dants were not bound to pay the decretal 
amount, since Mt. Madanwati Ojhain hac 
sold the tenure in 1013 and was no longei 
in possession, and since in tho execution 
proceedings the lady died before attach¬ 
ment and issue oi sale proclamation, so 
that any sale held would have been 
invalid, the defendants not having been 
brought on to the record. No notice had 
been served on them under O. 21, R. 2d. 

Row, if tho decree was bad because of 
the sale in 1913 which as a matter of 
fact tho Munsif found to be a benami 
transaction, tho proper course for the 
defendants to follow was to appeal against 
the decree : they cannot plead ignorance 
of it ; for they were informed about the 
deposit. They were the heirs of the 

Mus 9 ammat and as such would be bound 
to pay the decretal debt % Until set aside 
the decree was good. Whether execution 
was taken out or not and whethei. if 
taken out, the execution was bad, the 
defendants, as heirs, were bound to pay 
the decretal debt out of the assets of the 
Mussammat in their hands, and as hens 
they held the istemrari mokarrari tenure 

from the Mussammat. 

1 cannot find the defendants have 

shown that they were not bound to pay 
the debt by reason of any detect in the 
decree or in the execution proceedings. 

It is next contended that the condi¬ 
tions necessary for the application of 
8. 70 of the Indian Cortract Act do not 
exist in this case, since the deposit was 
made in the interest of the plaintiff and 
not in that of the defendants. It is urged 
that the deposit was an officious act of 
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—Respondents. 

Second Appeal No. 3-8 of 19-2, Deci¬ 
ded on l8th January 1925, against the 
decision of the Sub-J., Monghyr, D - 
December, 1921. 
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★ (a) Ejectment —Defendant 'pleading tenancy 

contract but failing—Some title diminishing 
plaintiffs title must be proved by defendant to 
defeat plaintiff's suit. 

Whore in an actiou for ejectment the defen¬ 
dant pleads tenancy by contract but fails to 
prove the same, the onus is upon the def mdants 

sho'v some title which will either exticguisli 
or dimi ish the extent of the plaintiff's title, 
if the defendants fail, then the plaintiff is enti¬ 
tled to a decree. If the defendants, pit ad adverse 
possession the onus is upon them and they 
must show what was the date from which such 
possession began to run. In such a case the 
plaintiff’s suit cannot be dismissed till the pre¬ 
cise title acquired by adverse possession has 
oeen determined. ’ [P 710 C2;P 741 C 1] 

(b) Adverse possession—Limited Interest—Farts 
necessary to prove acquisition of such-intcrest 

must be found. 

A limitei interest can be acquired by adverse 
possession, but the facts necessary to prove such 
possession must be found. [P 740 C *2] 

Murari Prasad and Sfimhlm Ska ran — 
for Appellant. 

<S‘. N . Ba.su for Shivcskirar Dayal —for 
liespon lents. 

Mullick, J .—We think that the judg¬ 
ment and the decree of the learned Sub¬ 
ordinate Judge must he set aside and the 
appeal ro heard by him. 

The plaintiff sued for recovery of pos¬ 
session of Plot No. 959 alleging that the 
defondant first party had been in per¬ 
missive occupation of it whilo the land 
was in the possession of the plaintiff s 
thikadar. The defendant first party plead¬ 
ed in his written statement that the land 
was nob the khudkashb of the plaintiff, 
hub was the jote of the defendants and 
tliat they had acquired an occupancy 
right in the s lino. The second party de¬ 
fendants were sued because they were 
the raiyafcs of Piot No. 932 and because 
they had mortgaged that land to the de¬ 
fondants first party and the defendants 
first party had by some arrangement with 
the thikadars exchanged Plot No. 932 for 
Plot No. 959. It was the plaintiff’s case 
that with the expiration of the terms of 
the thika, the title of tlie first party to 
remain in possession of Plot No. 959 by 
virtue of the exchange ceased to operate 
and that the plaintiff was accordingly 
entitled to resume possession of the land. 
The second party defendants did not file 
any written statement and the suit was 
contested by the first party defendants 
only. At the trial these defendants set 
up the case that they had been inducted 
into Plot No. 959 by the manager of the 
plaintiff in the year 1313 F. S. and had 


paid rent to him. Their case, therefore, 
was not one of adverse possession but of a 
lease from the plaintiff. The learned 
Munsif found that the case that the de¬ 
fendants first party had been inducted as 
tenants by the manager was false. He 
also found that in 1313 the plaintiff was 
in khas possession, the thika having ex¬ 
pired in 1312 and being renewed again in 
1314. The learned Munsif finds that 
although the defendants first party were 
not inducted by the manager, they in 1313 
set up a right to occupy, and as limita¬ 
tion began to run from that date, the 
suit is barred. In the opinion of the 
learned Munsif the fact that the factory 
obtained a thika again with effect from 
1314, and were in possession till 1322, 
does not prevent limitation from continu¬ 
ing to run. 

In appeal before the Subordinate Judge 
the only point that was argued was the 
question of limitation. The learned Judge 
held that as the plaintiff had not proved 
possession within 12 years of the suit 
which was brought in 1327, the suit was 
barred. 

In second appeal it is urged on behalf 
of the plaintiff that there has been no 
proper trial of the case in the Court be¬ 
low. The plea that the defendants he- 
eamo tenants by contract having been 
proved to he false, the onus is upon the: 
defendants bo show some tide which will 

I 

either extinguish or diminish the extent of; 
the plaintiff’s title. If the defendants 1 
fail then the plaintiff is entitled to a 
decree. If the defendants plead adverse' 
possession the onus is upon them and 
they must show what was the date from 
which such possession began to run. Now, 
unon this point there is no finding by the 
. -nominate Judge. The learned Munsif 
does find that the defendants have acquir¬ 
ed an occupancy light by adverse posses¬ 
sion, but it is not shown upon what evi¬ 
dence he has come to this finding. It is 
not known whether the right which he, 
the defendant, set up in 1313 was tho 
right to retain possession of Plot No. 9)9 
in lieu of Plot No. 932 of which they 
were the mortgagees. If so, they cannot 
claim a right to occupy Plot No. 959 as 
an occupancy raiyat. 

It is true that a limited interest can be 
acquired by adverse possession, hut the 1 
facts necessary to prove such possessioi j 
must he found, there is no finding hy 
either Court when the declaration of the 
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right to hoia Plot No. 959 as a raiyat was 

fir in“h? S 6 oase the plaintiff's suit cannot 
he dismissed till the precise title acquired 
by adverse possession has been deter¬ 
mined. The judgnent of the lower ^ourt 
je set aside and the appeal will be de- 


creel with costs. 

Bucknill, J.- 


I agree 


Appeal allowed. 
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appears that one Jaglam had a holding 
in Mouza Okhar Garha, of which the 
Defendant No. 5, the Maharaja of Chota 
Nagpur, is the proprietor. On the /th 
May 1903 Jaglam executed two deeds in 
favour of Mt. Mango. One of these deeds 
was a zarpeshgi deed for Rs. 159 in res- 
pect of a portion of the holding, and the 
other was a rehan deed for 11s. »>7 in 
respect of another portion cf the same 
holding. Mt. Mango took possession of the 
lands given to her under the zarpeshgi and 
the rehan. The Plaintiffs 1 to 3 purchased 
the interest of Mt. Mango under a deed of 
sale dated the 13th December 1916. 
They were, however, dispossessed by 
Defendant No. i who claimed the hold¬ 
ing of Jaglam under a settlement from 
the Defendant No. 5 on the’allegation that 
Jaglam had abandoned the holding and 
the Maharaja had taken direct possession 
of the land and settled the same with the 
Defendant No. 1 in November 1917. There 
was a criminal case which was decided 
against the plaintiffs in May 1919 and 
the plaintiffs stated that they were dis¬ 
possessed as the result of this criminal 
case. The suit was brought by the 
Plaintiffs 1 to 3 who are the purchasers of 
the interest of Mt. Mango, and by the 
Plaintiffs 4 and 5 who are the sons of 
Jaglam. The suit was contested by the 
Maharaja, the Defendant No. 5, and by 
the Defendant No. 1, and their case was 
that the original tenant Jaglam had 
abandoned the holding and that the 
Maharaja had taken possession thereof. 
It was further alleged that the transfer 
by JagDrn to Mt. Mango was invalid 
under the provisions of the Cbota Nagpur 
Tenancy Act. After the tiling of the plaint, 
and before the filing of the written state¬ 
ment, the Plaintiffs 4 and 5 filed a peti¬ 
tion on 6th May 1920, in which they 
alleged that certain proceedings taken by 
the Defendant No. 5 under S. 73 of the 
Chota Nagpur Tenancy Act were correct 
and legal, and they admitted that their 
father Jaglam had ceased to have any 
right to the disputed land and that these 
plaintiffs, namely, Nos. 4 and 5, had no 
claim to the land, and they asked that 
their claim might be dismissed and they 
might be exonerated from the liability of 
paying costs. The Munsif who tried the 
suit held that there was no abandonment 
and that the transfer to the Plaintiffs 1 to 
3 was not invalid under the provisions of 
- Chota Nagpur Tenancy Act. He 
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Ross and Kulwant Sahay, JJ. 

Maharaja Pratap Odai Nath Salu Deo 
—Defendants—Appellants. 

V. 

Mahabir Sahu aDd osiers— Plaintiffs-- 
Respondents. 

Appeal No. 10(53 of 1921, Decided on 
13th May 1925, from the decision of the 

Judicial Commissioner of Chota Nagpur, 

D/- 24th Juno 1922. 

Chita Nagpur Tenancy Act (1870), S. 10(6) as 
amended' byZngal Act S of 1003, S. 5 -Section 
governs transfers between 1 si January ana i 

November 190-3. 

Section 10,b) contemplates that all transfers, 
whether male before the Act came into opera¬ 
tion or not, provid .1 they were made alter the 
1st of January 1903, would come within the 
provisions of this section ; though the section is 
silent as regards the fate cf the transfers 
between the 1st day of January and 4 th Novem- 
her 1903, yet the meaning is plain and such 
transfers wo ill coma within the operation of 
the section, and would be rendered mva id by 

the op'.ration of that sectiou. Where ^ch title 
is invalid, the titla remnns in .the o nginal 
tenant or his heirs, it is not permissible to add 
words to the section in order to construe it. 1 he 
section must be construed as it stands. 

( 6 ) Landlord and Tenant—Surrender. 

A tenant, even after bavinc created an encum¬ 
brance, oan surrender his holding 4 1 .h.r.ov, 
(F. JBJ, Foil. f p - ,4;i ’ G ‘ 2J 

(c) Civil P.C. , S. 100 —Finding of fact. 
Question as to abandonment is one of fact. 

8. M. Mullick and B. C. Den — for Ap¬ 
pel lants. 

liai G. S. Prasad and An and Prasad— 
for Respondents. 

Kulwant Sahay, J. —This is an ap¬ 
peal by the Defendants l and o and arises 
out of a suit brought by the plaintiffs for 
a declaration of their title to, and recovery 
of, possession of certain plots of land. It 


the 
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refused bo give effect to the application of 
the Plaintiffs 4 and 5 and made a decree 
in favour of Plaintiffs 1 to 3. On appeal 
by the Defendants 1 and d the learned 
Judicial Commissioner has affirmed the 
decree of the Munsif. 

The principal question for decision in 
the present case is whether the transfer 
by Jaglam to Mfc. Mango under the two 
deeds of the 7 oh May 1903 was valid 
having regard to the provisions of the 
Chota Nagpur Tenancy Act. The Act in 
force at tho time the transfer was made 
was the Act of 1S79 as amended by 
Bengal Act V of 1903. By S. 5 of Act V 
of 1903, S. 10(b) was inserted in the Act of 
1879. This S. 10(b) has been re-enacted 
in Act VI of 190-S and is now S. 4G in the 
latter Act. Act V of 1903 came into 
operation on the 4th November 1903. 
8.10(h), which was enacted by S. d of z\ct 
V of 1903, provided that no transfer hv a 
raiyat of his right in his holding or any 
portion thereof by mortgage, or lease for 
any period exceeding live years, or by 
sale, gift or any other contract or agree¬ 
ment. shall he invalid to any extent. 
Clause 5 of this section provided that 
nothing in this section shall affect the 
validity of any transfer not otherwise 
invalid of a raiyat’s right in his holding 
or any portion thereof made bona tide 
before the 1st day of January 1903. Tho 
transfer in the present case took place on 
the 7th May 1903, that is, after the Ist of 
January 1903, and before the 1th of 
November 1903. The question is as to 
whether a transfer of a raiyati holding 
effected between these two dates comes 
within the mischief of the section. It 
has been held by the learned Judicial 
Commissioner that S. 10(h) had no retros- 
{SBCtive effect and that, although the 
trarsfer in question in the present case 
was made after tho 1st of January, yet 
inasmuch as it was before the 4th Novem¬ 
ber 1909, when the Act came into opera¬ 
tion. the transfer was valid. Now, in 
order to put this interpretation upon the 
wording of the section the learned Judi¬ 
cial Commissioner had to introduce 
certain words into the section. Ho was 
of opinion that tho words “ made after 
this Act comes into operation ” have to 
be added to Cl. 1 of S. 10(b). In other 
words, he was of opinion that it is only 
transfers made after the Act came into 
operition that would he invalid under 
the provisions of this section. I am, 


however, of opinion that it is not per¬ 
missible to add words to the section in 
order to construe it. We must construe 
the section as it stands, and having regard 
to the language used, it is clear that all 
transfers, whether made before the Act 
came into operation or not, provided they 
were made after the 1st of January 1903, 
would come within the provisions of this 
section. Clause d of the Act clearly says 
transfers made bona fide before the 1st 
day of January 1903/ That shows the 
intention of the Legislature. That is, it 
is clear from Cl. 5 of the section that 
but for this exception all transfers 
even of a period prior to the 1st day of 
January 1903 would have come within 
the operation of this sectiun ; and the 
Legislature has deliberately saved trans¬ 
fers made bona fide before the 1st day of 
January 1903, otherwise there appears to 
be no object in enacting Cl. 5 of the 
section. The learned Judicial Commis¬ 
sioner says that unless some such words, 
as he intends to add to the section, are 
added, the meaning of the first clause of 
the section would become absurd. In my 
opinion there is no absurdity in the sec¬ 
tion. Clau=e 1 provides that no transfer 
shall he valid if it purports to create an 
interest for a period exceeding five years 
and Cl. 3 of the section provides that 
no transfer in contravention of sub-S. 
(l) shall he registered or shall he in any 
way recognized as valid by any Court, 
whether in the exercise of civil, criminal 
or revenue jurisdiction. On reading the 
different clauses of this section I am of 
opinion that it was clearly intended 
by the Legislature to provide that all 
transfers for the period exceeding live years 
of raiyati holding would he invalid and 
the Courts were enjoined to refuse to 
recognize such transfers as valid. By 
Cl. J bona fide transfers and nob all 
transfers were saved if made before the 
Is 1 ; day of January 1903. 'The section is 
no doubt silent as regards tho fate of the 
transfers between the 1st day of January! 
and 4th November 1903, but the meaning, 
to my mind, is plain, and such transfers; 
would come within the operation of the: 
section. 

Reliance has been placed upon certain 
decisions of this Court and of the Calcutta 
Tl’gh Court. The case ot Mrs. Vesta 
Clijton Sebastian v. Knloda Prasad 
Deogharia (l) -referred to a case in 
(1) [mu] 15 C.W.X. 43=7 LC. 768. 


1925 Tokic Narain Puri. v. 

Manbhum. The Cbota Nagpur Tenancy 
Act was introduced in Manbhum by a 
notification of the Government dated the 
22nd December 1909. In that case a 
deed of sale had been taken by the peti¬ 
tioner to the High Court on the 19th 
August 1909, that is, before the Act was 
extended to Manbhum, and is was held 
that the deed of sale which was taken 
before the Act was extended to Manbhum, 
did not come within the operation of S. 40 
of the present Act which corresponds to 

S. 10(b) of the Act of lb79 as amended by 
Act V of 1903. This case was followed 
by a Division Bench of this Court in 
Braja Lai Dutta v. Kenaram Pal {2). 
That was a case from Ranchi in Chota 
Nagpur where the Act came into opera¬ 
tion in November 1903. In Ganpit 
Mahto v. Chotan Ram (3) the question 
related to the effect of S. 47 of the present 
Chota Nagpur Tenancy Act. In that case 
a sale of a holding had been ordered by the 
Court before the Act came into operation 
and their Lordships held that the Act did 
not apply to an order already passed by a 
Court. The present case is distinguish¬ 
able from all these cases ; and upon a 
plain reading of the section itself I am of 
opinion that the transfer by the original 
tenant Jaglam to Mt. Mango by the deeds 
of 7th May 1903 was invalid, and by the 
purchase of the 13th December 1910 the 
Plaintiffs 1 to 3 acquired no valid interest 
in the holding. The transfer of Mt. Mango 
and to the Plaintiffs 1 to 3 being invalid, 
the title would remain in the heirs of the 
original tenant, namely, Plaintiffs 4 and • >. 
The Plaintiffs 1 and 5 by their petition 
expressly asked the Court to dismiss the 
claim so far as they were concerned. 
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v. Baikuntlia Chandra Sutradhar (4) 
which held that a tenant having created 
an encumbrance could nob by any act ol 
surrender derogate from the encumbrance 
created by him. This decision of the 
Calcutta High Court has been expressly 
dissented from by a Full Bench of this 
Court in Shcoraji Auer v. Dhani Mian (oy. 

As regards the finding of the learned 
Judicial Commissioner that the evidence 
on the record showed that there was no 
abandonment by the original tenant, that 
is a finding on a question of fact which it 
is nob open to us to interfere with in the 
second appeal. But as I have sail this 
question does not properly arise in view 
of the interpretation placed on 8. 10(b) 

of the Chota Nagpur Tenancy Act of 1879 

and upon that interpretation the plaintiffs 
are nob entitled to a decree. 

The result is that the appeal will be 
allowed and the suit dismissed with costs 

Appeal allowed. 

14) [1921] 48 0*1. 605=25 C.NV.N. 2J=6l l.O. 

443=32 C. L. J. 280 (F.B.). 

(51 1924 Patna 1=3 Pat. 1 =4 P.L.T. 581=1 
Pat. T,R. 402=(19*3) P.H.C.C. 305 (F.P>.). 
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Dawson-Miller, C. J., and 
Macphkrson, J. 

Tokh Narain Puri —Defendant —Appel¬ 
lant. 

v. 

liam Rachhya Singh and others— Plain¬ 
tiff a-Uespondents. 

Second Appeal No. 1300 of 1922, Decid- 


Having regard to the petition filed by 0 d on 23 rd June 1923, against a decision 
these two plaintiffs, it is clear that the (){ t | 10 j) j e> Monghyr, I) - 8th September 
Court could not make a decree in their 1923. 

favour. The claim therefore of the plain- ^ pre-emption— Muhammadan Bov of pre- 
tiffs must he dismissed. nnptlon applies to Hindus in Behar . 


In this view of the case the ether ques¬ 
tions referred to in the judgment of the 
learned Judicial Commissioner and argued 
by the learned advocates on both sides do 
not arise. As regards the effect of the 
application filed by the Plaintiffs 4 and o 
it was contended that it amounted to a 
surrender. The learned Judicial Commis¬ 
sioner relied upon the decision of the 
Calcutta High Court in Syei Mohseuuddin 

1 2) [19191 4 Pat. L.J. 411=50 I.C. 515. 

,3) 11917] 2 P.Ti.W. 149=42 I.C. 387. 

% 


The Muhammadan Law relating to pre-emption 
applies also to Hindus in Behar. The right of 
pre-emption applies in the case of the cosharers 
in the vended property known as shafi-i-sharik, 
sharers in t .e appendages or appurtenances of 
the vended property, shafi-i-kalit, and neighbour¬ 
ing proprietors holding contiguous property 
known as shafi-i-jar. [P.-744, C. 2] 

(6) Pre-emption — Parties to suit — Stranger 
joining plaintiff, destroys plaintiff*s right but one 
entitled to pre-i mp! t but not performing ceremonies 
does not. 

; is well settled that if a person entitled to 
claim pre-emption joins with himself as co- 
plaiutiff a person who has no such right he 
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forfeits bis own pre-emptive right and the suit 
must be dismissed as against both ; but not 
where crsbarer has joined as a plaintiff one 
who, although otherwise qualified, had not 
himself performed the preliminary ceremonies 
of tala bi-mo wasibat and talab-i-ish-had : 31 All. 
623'(F. B.) and (18931 A, W. X. 25, Foil. 

[P 745 C 2] 

(c) Pre-emption—Oivner of servient tenement — 
Ti hen entitled to right of shafi-i-khalit . 

Where there in an ahar of considerab'e extent 
in the p aintiff's patti and the vendors have a 
right of taking water for the irrigation of their 
own land from this ahar , and the proprietors of 
the two p-ittis have joint rights over the ahar, 
and the owners of the vended patti have a right 
of easement over the altars and water courses 
situated in the p!ai itiff*s patti the owner of the 
servient tenement has the right of shafi-i-kh i lit. 

[P 74f> G 1] 

(d) Muhammadan Lair — Pre-emption — Cere- 
monies indicated. 

Muhammadan law requires that the pre- 
emptor immediately on hearing of the sale 
should make known his intention of exercising 
his ootiou of purchase. He should rise and 
declare his intention there and then whether 
witnesses are p*esent or not. The ceremony is 
known as talab-mowasibat. Having doae this 
lie must also with the least practicable delay 
make a formal declaration claiming his right of 
pre-errption before witnesses in the presence 
of either the vendor or the vendee or on the 
premises sold. The ceremony is known as talab- 
i-ish-had. [P 74(3 C 2J 

(e) Muhammadan Lair — Pre-emption—Until 
price is known pre-emptor cannot exercise his 
■right but unreasonable delap in ascertaining price 
would destroy claim. 

On general principles unless the purchase 
prim is known to the person entitled to pre¬ 
emption lie has uot all the facts before him to 
enable him to decide whether ho will exercise 
his right. However, he would be bound to take 
immediate ^teps to ascertain the price and any 
unreasonable delay in doing so would operate as 
a forfeiture of his claim. 16 11. R. 13 (F. B.) 
and 35 Cal. 402 (P. C.) Foil. [P 747 C 1] 

P. Dayal and /!. T. N. Sahay — for 
Appellant. 

Sultan Ahmad and S’. iV. Hay —for 
Respondents. 

Dawson Miller, C. J .—This is an 

appeal from a decision of the District 
Judge of Monghyr, dated tlie 8th Septem¬ 
ber 1922. The appellant Mahanth Tokh 
Narain Puri is the defendant first party 
in a pre-emption suit instituted by some 
of the respondents as plaintiffs against the 
appellant as purchaser and the defen¬ 
dants second party, also respondents, as 
vendors of an estate in Mauza Beim3n 
hearing Tauzi No. 7094 on the rolls of the 
Collector of Monghyr. Some years ago 
by a Collectorato batwara mauza Reiman 
was partitioned amongst the cosharers 


and divided into several separate revenue- 
paying estates bearing separate tauzi 
numbers. Tauzi No. 7094, which consti¬ 
tutes the property in dispute in this case 
fell to the patti of certain cosharers now 
represented by Jagdip Narain Singh and 
others, the second party defendants in 
the suit. Tauzi No. 3814 and Tauzi 
No. 7093 fell to the patti of those who are 
now represented by the plaintiffs. These 
two estates are contiguous with the estate 
in suit lying immediately to the south 
and east thereof respectively. The appel¬ 
lant (defendant first party) is the pro¬ 
prietor of Mauza Bindaban which lies 
immediately to the west of the estate in 
suit. On the 13th December 1918 the 
defendants second party, who may be 
conveniently referred to as the vendors, 
sold their interest in Tauzi No. 709* to 
the appellant, who may be referred to as 
the purchaser for Rs. 3,775 and a further 
sum of Rs. 125 to cover the arrears of 
rent then due. The plaintiffs as proprie¬ 
tors of Tauzis Nos. 3814 and 7093 claim 
the right of pre-emption on payment of 
the price agreed between the vendors and 
purchaser and instituted the present suit; 
to enforce their claim. 

The Muhammadan Law relating to pre¬ 
emption applies also to Hindus in Bihar. 
The right of pro emption applies in the 
case of three classes of persons. The first 
class are the cosharers in the vended 
property known as shafi-i-9harik. The 
second class a-e sharers in the appendages 
or appurtenances of the vended property, 
shafi-i-khalit. The third class derive their 
right from vicinage and the right applies 
in favour of neighbouring proprietors 
holding contiguous property. They are 
known as shafi-i-jar. The plaintiffs 
claimed originally as owners of the ad¬ 
joining property, hut by an amendment 
of their plaint they alleged that the 
pattis of the pi vn tiff's and the vendors 
had all along been irrigated from water 
of the same ahar and panes and they also 
claim as sharers in the appurtenance* 
common to both properties (shafi-i-khalit). 

The purchaser resisted the suit on vari¬ 
ous grounds. He contended that the 
plaintiffs were not entitled to pre-emption 
on the ground of vicinage as he also was 
a neighbouring pioprietor ; that the 
plaintiff's were not entitled to the right; 
cf shafi-i-khalit as they were not in /act 
sharers in appurtenances common to the 
two estates: and, further, that such a 
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right had not been properly claimed in 
the plaint ; that the ceremonies necessary 
to be performed in order to found a right 
of pre-emption had not been properly per¬ 
formed, and that such ceremonies, if per¬ 
formed, had been performed by the Plain¬ 
tiff No. 4 alone, and by adding other 
plaintiffs in the suit who were strangers 
having no claim to pre-emption he had 
forfeited his right. 

The learned Subordinate Judge, before 
whom the case came for trial, appears to 
have found all the facts in favour of the 
plaintiffs, but considered that although 
the plaintiffs were entitled to pre emption 
as shafi-i-jar and shafi-i-khalit they could 
not enforce their right as they were not 
actual cosharers in the vended property. 

On appeal the learned District Judge of 
Monghyr, without considering the ques¬ 
tions of fact which had been determined 
by the trial Court, upheld the decision of 
the Subordinate Judge. 

An appeal was preferred to the High 
Court, but as the facts had not been found 
by the lower appellate Court the case 
was remanded to that Court for re-bearing 
and for decision after coming to a finding 
as to what the facts were. 

The learned District Judge, on remand, 
has found that the ceremonies were pro¬ 
perly performed by the Plaintiff No. 1 , 
that the plaintiffs other than the Plain¬ 
tiff' No. 4 were not strangers and were 
entitled to be added ; that, they could not 
succeed merely as shafi-i-jar because the 
purchaser was also a neighbouring pro¬ 
prietor, hut that they had established 
their right as sbafi-i-khalit, sharers in 
appendages, a right which the purchaser 
did not enjoy, and he passed a decree for 
pre-emption in favour of the plaintiffs. 

The purchaser has appealed from that 
decision which he challenges upon three 
grounds, (l) th it the Plaintiff No. 4 who 
performed the ceremonies has lost his 
right to claim pro-emption by joining as 
plaintiffs other persons who had nob 
joined in the coremonies and who were 
strangers as that expression is understood 
in Muhammadan Law, (2) that the plain¬ 
tiffs having claimed on the ground of 
vicinage only should not have been given 
a decree as sharers in the appendages, and 
(3) that delay »n performing the talab-i- 
ish-had was fatal to the validity of that 
oeremonv without, which the right could 
not he asserted. 

P'bM 


As to the first point it is well settled 
that if a person entitled to claim pre¬ 
emption joins with himself as co-plaintiff 
a person who has no such right he forfeits 
his own pre-empti\e right and the suit 
must be dismissed as against both (see 
Wilson’s Anglo-Muhammadan Law, 5th 
Ed., p. 388). The basis of this rule ap¬ 
pears to be that as the right of pre-emp¬ 
tion only exists in favour of those who are 
cosharers either in the vended property 
or in the appurtenances, or who are pro¬ 
prietors of adjoining property, as against 
persons who are not so qualified, it would 
be manifestly unjust as against the 
vendee to allow persons who do not pos¬ 
sess the necessary qualifications to assert 
a right of pre-emption. In the present 
case the plaintiff's are all members of the 
same family and are all proprietors in 
Tauzis Nos. 3814 and 7903. They do not 
therefore come under the category of 
strangers as understood for this purpose 
in Muhammadan Law. It was contended, 
however, -on behalf of the appellant that 
nobody could be jcired as a plaintiff who, 
although otherwise qualified, had not 
himself performed the preliminary cere¬ 
monies of talabi-mow 7 asibat and talab-i- 
ish-had, but no authority was produced 
in support of this proposition. As pointed 
out by Banerji, J., in Wajid All v. Shabayi 
(l) in almost all the cases in which it has 
been held that a person possessing the 
right of pre-emption forfeits it by joining 
a stranger, the person joined was a 
stranger to the coparcenership body and 
a total outsider, and reference is made to 
the case of Chotu v. Hussain Baksh (2) 
in which it was held that the mere join¬ 
ing by a person having a right of pre¬ 
emption of persons who have an equal 
right of pre-emption, hut have not quali¬ 
fied themselves according to the Muham¬ 
madan law to enforce it, and who are not 
strangers, will not disentitle the person 
entitled to maintain a suit for pre-emp-j 
tion, if he had sued alone, from maintain¬ 
ing a suit brought by him so far as he 
himself was concerned. In that case pre¬ 
emption was claimed by several persons, 
one of whom, Chotu, only had performed 
the preliminary demands and it vas held 
that Chotu had not forfeited his right 
of pre-emption by joining with him the 
other plaintiffs in bringing the suit. The 

(1) [1V09] 31 All. 623=6 A. L. J. 891- =S I. C' 
920— (j M. L. T. ?52. 

(‘A f 1R931 A. W. N. 20. 
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point appears to have been settled by 
that decision. Moreover, the learned 
Judge, whose judgment is under appeal, 
states that this point was not pressed 
before him by the purchaser and I do not 
think we should in the circumstances 
allow the appellant to raise the point 
afresh. In any case were it necessary to 
do so I should hold that the suit is not 
bad for misjoinder of parties. 

With regard to the second point it is 
true that in the relief portion of the claim 
the plaintiffs ask for a declaration that 
they have the right of pre-emption as 
they are proprietors of the adjoining 
pattis. But by the amendment of para. l-> 
in the body of their plaint they do allege 
that the pattis of themselves and the 
vendors have all along been irrigated 
from water of the same ahar and pynes 
and at the trial, as well as in the lower 
appellate Court, the question whether the 
plaintiffs were entitled to come in under 
the second class of pre-empfcors was raised 
and decided. The facts with regard to 
this part of the case are found by the 
learned District Judge on remand. There 
is an ahar of considerable extent in the 
plaintiffs’patti, Tauzi No. 3814, and the 
vendors as proprietors ot lauzi No. <091 
have rights of taking water for the ir¬ 
rigation of their own land from this ahar. 
The learned Judge finds that the pro 
prietors of the two pattis have joint 
rights over this ahar and that in fact the 
owners of the vended patti have a right 
of easement over the ahars and water¬ 
courses situated in the plaintiffs patti. 
The result is that the plaintiffs’ patti is a 
servient tenement. Such a case has al¬ 
ways, so far as I am aware, been treated 
, as bringing the owner of the servient 
tenement within the right of shafi-i- 

khalit. 

It was contended, however, that the 
ahar in question had been left ijmal at 
the time of the batwara and that it was 

not an appendage or appurtenance to 
either of the two pattis over which the 

parties had common rights and the case 

of Keshab Singh v. Bandi Singh (3) was 
referred to. In that case an estate' had 
been partitioned into several mabals but 
certain roads and a well and a tank acd 
other properties had been left undivided 
and remained tho joint proporty of the 
proprietors of the diilerent estates. It 
was found that the fact that this joint 

PdVjUOlUl 4 V. L J. 420^= ^ 1. o. 31. 


property remained enjoyable by the pro¬ 
prietors of each of the separate mahals 
wa 3 not sufficient to give any of them a 
right of pre-emption in the second degree, 
or khalit, as the joint property was not 
an appurtenance of any of the estates but 
a separate property owned by the pro¬ 
prietors jointly. In the present case the 
facts appear to'be different. The ahar 
in question is within the plaintiffs’ patti 
and the title to it belongs to the plaintiffs 
alone. It is not shown to be joint pro¬ 
perty and it is found by the learned Dis¬ 
trict Judge that the right which the pro¬ 
prietors of the vended property have was 
merely a right of easement in the ahar. 
This being so, I think the plaintiffs come 
within the second class of pre-emptors, 
namely, shafi-i-khalit. 

With regard to the third point it may 
ho stated that the Muhammadan Law re 
quires that the pre empfcor immediately 
on hearing of the sale should make known 
his intention of exercising his option of 
purchase. Ho should rise and declare 
his intention there and then whether 
witnesses are present or not. The cere¬ 
mony is known as talabi-mowasibat. 
Having done this he must also with the 
least practicable delay make a formal 
declaration claiming his right of pre¬ 
emption before witnesses in the presence 
of either the vendor or the vendee or on 
tho premises sold. The ceremony is 
known as talabi-ish-had. It is not dis¬ 
puted that the first demand was properly 
made by the Plaintiff No. 4. It is con¬ 
tended, however, that there 
lay of four days in performing 
demaud and that this delay 
the plaintiffs’ right. The facts 
that the property was sold on the 13th 
December 1918. The Plaintiff No. 4 
came to hear of it on the Kith December 
and immediately declared his intention of 
exercising his right ot pre-emption in the 
presence of several witnesses. Ho was 
no!i aware, however, of the amount of 
the purchase price paid for the property 
and in order to ascertain this he sent his 
servant Munshi Gajadhar Lai by tiain 
on the evening of the same day to Shaikh- 
pura to obtain a copy of the sale deea. 
There was some delay in obtaining the 
copy of the sale deed owing to the legis¬ 
lation office being closed. Eventually 
Gajadhar Lai obtained a copy of the sale 
deed on the 19th December and took lfc 
to his master at rnauza Barhi who, as 


was a de-| 
the second 
is fatal to, 
found are 
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soon as he received it on the 20th, pio- 
ceeded to the house of the vendors who 
lived in the same village and there per¬ 
formed the second ceremony of talib-i- 
ish-had in the presence of some of the 
vendors and other witnesses. The same 
ceremony was performed by him on the 
vended property on the following day and 
in tbe presence of the purchaser on the 
22 nd, but these last two ceremonies were 
not necessary in order to complete his 
right The question i9 whether by wait¬ 
ing until he had ascertained the amount 
of the purchase money the Plaintiff No. 4 
forfeited his right. The learned District 
Judge considered that the delay was satis¬ 
factorily explained and that the plaintiff 
was justified in waiting until he ascer¬ 
tained the purchase price before perform- 
ing the second ceremony. It seems to 
jme on general principles that unless the 
purchase price is known to the person 
entitled to pre-emption he has not b 11 the 
ficts before him to enable him to decide 
whether he will exercise his right. The 
price when ascertained may he highei 
than that which he is inclined to pay. 
There cm be no doubt, however, that he 
would 1)6bound to take immediate steps to 
lascertain the price and any unreasonable 
delay in doing so would, in my opinion, 
operate as i forfeiture of his claim. In 
the case of Abadi Beqam v. Tnam Beqam 
(4) the opinion was expressed that a 
claim relinquished upon misinformation 
of the amount of the sale consideiation, 
or of the property sold, may ho resumed 

when the real facts became apparent. 
This opinion, however, upon the facts of 
that case, would appear to he merely 
obiter. It is referred to apparently with 
approval by Sir Roland ^ ilson who 
states : “But a person who refrains from 
pre-empting when ho first hears of the 
sale, owing to being misinformed of the 
price, is not estopped from reviving his 
right on becoming subsequently aware of 
the true price.” (See Anglo-Muhamma- 
dan Law, 5th Ed., p. 401). The rule laid 
down by Sir William Macnaghten md 
referred to with approval in the case of Mt. 
Jiitneehui v. BtUeef Ilossein ()) is that 
the talab-i-ish-had should he made with 
the least practicable delay and it was 
further laid down in that case by a I ull 
Bench of the Calcutta High Court that 
the due and sufficient observance of that 


(4) [18,7J 1 All. 521. 

(51 1871] 1C W. R. 13=8 
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formality, as to time, is a question to be 
decided in each case by the Court which 
has to deal with the tacts and I do not 
think that in second appeal we should 
interfere with the finding of fact on a 
question of this sort unless the ascer¬ 
tained facts clearly show that there was 
no evidence to support the finding. In the 
case of Baijnath Gaeula v. Ramdhari 
Chowdhry (6) there was a considerable de¬ 
lay between the date (the 20th Decem¬ 
ber 1897) when the pre emptor first heard 
of the sale and the (th January following 
when he performed the second ceiemony 
ol talah i ish had. The delay between 
the 20th December and the 4th January 
was due to the fact that the pre-emptor 
was during that time endeavouring to 
procure from the registration office a copy 
of the sale deed, the office being closed 
for the Christmas vacation. Their Lord- 
ships of the Judicial Committee appear to 
have assumed that the circumstances 
were adequate to excuse that delay. The 
trial Court had held that the delay was 
not fatal to the claim. The High Court 
on appeal bad reversed that decision. 
Their Lordships observed : There is no 
question of law in the case. It is clear 
that the right of pre-emption must he 
exercised, and tho claims necessary to 
give effect to it must he made with the 
utmost promptitude, and that any un¬ 
reasonable or unnecessary delay is to he 
construed as an election not to pre-empt. 
And whether there has been such a delay 
is a question to he determined upon tho 
facts of each particular case. It is 
enough for their Lordships to say that, in 
their opinion, the grounds stated by the 
learned Judges of the High Court for 
overruling the decision of tho first Court 
on a pure question of fact woro insuffi¬ 
cient.” In my opinion tho delay in the 
present case has been amply explained 
and 1 do not think that any sufficient 
reason has been made out why we should 
differ from the learned District .Judge on 
a pure question of fact. Indeed had the 
case come before us in the first instance 1 
should have taken the same view. In my 
opinion tbe third objection also fails and 
this appeal must he dismissed with costs. 

Macpherson, J —I agree. 

A i) pen l dismissed . 

(0) [1908] 35 Cal. 402=35 1. A. 00=12 C.W.K. 

419—-10 Bom. L. R. 253 -7 O. L. J. 3lb— 

18 AT. L. J. 116=3 M. L. T. 349 (\\ C.) 


748 Patna Sheikh Abdul Ghani v. Harnam Singh (Dawson- Miller, 0. J.) 1925 


★ 1925 PATNA 748 

Duvson-Miller, G. J. f and Macpher- 

SON, J. 

Sheikh Abdul Ghani and others — 

Defendants—Appellants. 

v. 

Harnam Singh and others — Plaintiffs — 
Respondents. 

Second Appeal No. 1274 of 1922, 
Decided on 25th June 1925, against a 
decision of the Suh-J., Shahabad, 
D/- 25th August 1922. 

(a) Llm. Act, S. 26— The section is not 
exhaustive of the methods of acquiring easements . 

Section 26 provides for the acquisition by 
peaceable enjoyment without interruption 
for a peri id of 20 years of a right of easement 
either in a water course or in any other matter, 
but if one is claiming a right given under that 
section then he has to prove that the right has 
been exercised for 20 years and that there has 
been no interruption of the right at any period 
further bask than two years before the com. 
mencement of the suit. In other words, 
uninterrupted enjoyment ending not later than 
two years before the commencement of the suit 
and extending not less than 20 years back from 
that time must be proved. The acquisition of 
the right of easement referred to in S. 26 of the 
Aet is not the only method of acquiring a right 
of easement. The section is uot exhaustive, 
and if a right of easement is acquired by any 
other method such as by a grant either proved 
or implied then S. 26 can have no operation to 
a suit brought to enforce such a grant. The 
object of the statute is to make mere easy the 
establishment of rights of easement by allowing 
an enjoyment of 20 years, if exercised under 
the condition« prescribed by the Act, to give, 
without more, a title to easement. But the 
statute is remedial and is neither prohibitory 
nor exhaustive. A man may acquire a title 
under il who has no other right at all ; but it 
does net exclude or interfere with other titles 
and modes of acquiring easements 6 Cal. 3M 
i P. C. j Ret. and Foil [L> 740 C 2 & P 150 C 1] 

( h ) Civil 1\ C’., S. IOC-Implied grant—Existence 
of, is a question of fact . 

Where the lower Court, on the evidence before 
it came to the conclusion that there was an 
implied grant which gave rise to a right of 
easement. 

Held ; that it was a finding of fact. 

[P 750 C 2] 

Fj. /V. Singh and R. Prasad — for Ap¬ 
pellants. 

P. Dayal —for Respondents. 

Dawson-Miller, C. J. —This appeal 
arises out of a suit instituted on behalf 
of the plaintiffs to enforce a right to 
irrigate certain lands lying within their 
estate with water from a tal situated 
within the adjoining lands of the defen¬ 


dants. It is the plaintiffs’ case that 
they have enjoyed this right for 
a great number of years and that 
within recent years the defendants have 
obstructed their right and they claim a 
declaration and damages for the loss 
sustained by them by reason of the 
obstruction. 

In order to understand the effect of 
the decision of the learned Subordinate 
Judge now under appeal, which found 
that the plaintiffs had acquired a right 
by a presumed grant some time in the 
past apart altogether from the mode of 
acquisition referred to in S. 26 of the 
Limitation Act, it is necessary to refer 
shortly to some of the salient facts 
proved in the case. The estates of the 
plaintiffs and the defendants adjoin 
each other and they bo&h form part of 
Mouza Malaon. That village wss held 
in joint ownership until the pear 1870 
and the tal in question had undoubtedly 
existed long before that time, and there 
can be no doubt, upon the facts found, 
that this tal which is one of considerable 
size had been used for the purpose of 
irrigating rot only the lands in its im¬ 
mediate vicinity but certainly the whole or 
some portion cf the lands which are now in 
the exclusive possession of the plaintiffs. 
In fact there is a karha leading from the 
lands of the defendants intD the lands 
of the plaintiffs, which i9 found to have 
existed for a great number of years and 
which obviously could only have served 
the purposes of carrying water from the 
tal in question into the lands now held 
by the plaintiffs. At the partition in 1870 
the plaintiffs obtained a takhfca bear¬ 
ing Tauzi No. 5599, whereas the lands of 
the defendants lie in an adjoining fcakhta 
bearing Tauzi No. 5591. It is within the 
lands cf the defendants’ takhta that the 
tal is situate. 

There was evidence to show that from 
the year lb70 right up to the year 1905, 
when the defendants first acquired by 
purchase an interest in Tauzi No. 5591, 
this right of taking water from the taJ 
in the defendants’ lands through chan¬ 
nels, for the purpose of irrigating the 
plaintiffs’ land, had been exercised. A 
comparatively old man called Gobardhan 
Bind, who had resided for the la9t 40 
years at the place in question, said that 
during that time he had seen the plain¬ 
tiff’s takhta being irrigated with water 
from this tal, and that evidence is accep- 
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feed by the learned Subordinate Judge. 

It follows therefore that up to the time 
when the defendants first acquired an 
interest in the property which they now 
hold, a right to irrigate their lands from 
the tal in question had been exercised by 
the plaintiffs. In 1905 some friction 
appears to have occurred. The defen¬ 
dants, the new purchasers, seem to have 
made some attempt to stop the plaintiffs’ 
right of irrigation, and in 1906 an agree¬ 
ment was entered into between the 
parties whereby the plaintiffs’ right to 
irrigate their lands was to continue and 
a new water channel wa3 to he cut from 
the south-west of the tal leading into 
the old water channel which had been in 
existence for some years. This was to 
be carried out at the expense of both 
parties and a small rental of Rs. 12 a 
year was to be paid to the defendants 

for the use of the water. 

What subsequently happened is per¬ 
haps not very clear, but i5 appears that 
the new water course was not in fact 
constructed at the expense of the parties, 
but it also appears that there was a pro¬ 
vision in the agreement that until this 
was down the plaintiffs should be enti¬ 
tled to irrigate their lands from the tal 
by any such means as might he arranged 
between the parties. So that the right 
at all events appears to have been recog¬ 
nized at that date ; but it is unnecessary 
in this case to complicate the matter by 
reference to that agreement, or the terms 
thereof, because it is the case of both 
parties that it was not acted upon, and 
neither party in this case relies upon it. 
They both had in fact at some earlier 

period, repudiated it. 

Although some attempt was made, as 
I have stated, in 1906, to interfere with 
the plaintiffs’ right, according to the 
findings by which we are bound, the 
plaintiffs did manage to get water from 
this tal without any further serious in¬ 
terruption up bo the year 1912. The 
finding of the learned Subordinate Judge 
upon that m itter is to thi3 effect : 
“The next point that incidentally arisas is 
if the right of the plaintiffs has become 
barred by limitation, they not having 
exercised it since 1912 as appears from 
the fact that plaintiffs’ lessees had to 
bring a suit in 1912 it would he im¬ 
probable that after the withdrawal of 
that suit the defendants allowed the 
plaintiffs, water from the tal for irriga¬ 


tion of their fields. I do nob think that 
there i8 sufficient evidence on the record 
of this suit to show the obstruction of 
the right before 1912. ” There is there¬ 
fore a clear finding that there was 
obstruction of the right in 1912 and that 
there was no real obstruction of the right 
before that date. 

Upon these facts it was contended by 
the defendants that the claim for an 
easement, which is the claim in this case, 
must fail by reason of the provisions of 
S. 26 of the Indian Limitation Act. 
That section provides for the acquisition 
by peaceable enjoyment without interrup¬ 
tion for a period of 20 years of a right of 
easement either in a water course or in 
any other matter, but if one is claiming 
a right given under that section then you, 
have to prove that the right has been 
exercised for 20 years and that there hasi 
been no interruption of the right at any 
period further back than two years 
before the commencement of the suit. 
In other words, you have got to prove 
uninterrupted enjoyment ending not 
later than two years before the com-! 
mencement of the suit and extending not 
less than 20 years back from that time. 
It was contended therefore that the 
interruption having taken place in 1912 
the present suit must fail. In answer to 
that the plaintiffs rely upon the decision 
of their Lordships of the Judicial Com¬ 
mittee in the case of RajtKP Koer v. 
Abdul Hossein (l). It was pointed out 
by Sir Montagu Smith in that case, in 
delivering the judgment of their Lord¬ 
ships, that the acquisition of the right of 
easement referred to in S. 26 of the Act 
is not the only method of acquiring a 
right of easement, and that the section is 
not exhaustive ; and if you have acquired 
a right of easement by any other method, 
such as by a grant either proved or 
implied, then S. 26 can have no opera¬ 
tion to a suit brought to enforce such a 
grant. It is pointed out in the judgment 
there delivered that “the object of the 
statute was to make more easy the 
establishment of rights of this descrip¬ 
tion (that is, rights of easement) by 
allowing an enjoyment of l 0 years, if 
exercised under the conditions prescribed 
by the Act, to give, without more, a 
title to easements. But the statute is 
remedial and is neither prohibitory nor 

~~( 1 ) [1881] 6 Cal. 394=7 1. A. 24U=7 C. L. R. 
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exhaustive. A man may acquire a title 
under it who has no other right at all, 
hut it does not exclude or interfere with 
other titles acd modes of acquiring 
easements ” It then goe« on and deals 
with the facts in the case and points out 
that there was abundant evidence, upon 
the facts found by the Courts, for pre¬ 
suming the existence of a grant at some 
distant period of time and having come 
to the conclusion that, on the facts of 
that case, a grant at some time or other, 
between 20 and 60 years earlier, may be 
presumed, it was decided that S. 26 of 
the Limitation Act had no application to 
the case. In dealing with the evidence 
from which such a grant may be pre¬ 
sumed the judgment pioceeds as follows : 

This being an artificial pyne constructed 
on the land of another man at the dis¬ 
tant period found by the Courts, and 
enjoyed ever since, or at least down to 
the time of the obstruction complained 
of, by the plaintiff and his ancestors, 
any Court which had to deal with the 
subject might, and indeed ought, to refer 
such a long enjoyment to a legal origin, 
and under the circumstances which have 
been indicated to presume a grant or an 
agreement between those who are 
owners of the plaintiff’s mahal and the 
defendant's land by which the right was 
created. That being so, the piaintiff 
does not require the aid of the 
statute and his right, therefore, is not 
in any degree interfered with by the 
provision in the 27th section, upon which 
the Munsif decided. J ought to point 
out that the Act which Sir Montagu 
Smith in that judgment was referring to 
was the Limitation Act of 1871, S. 27 . 
but that section 33 for all material pui- 
poses similar to S. 26 of the present Act. 
in the present case upon the evidence 
which 1 have referred te the features are 
not unlike the features in the case to 
which I have just referred. The learned 
Subordinate Judge found, accepting the 
evidence of long user from 1870 down to 
1912, with a slight interruption in 1905, 
that tha plaintiffs predecessors’ and 
afterwards the plaintiff’s’ use of the 
water may be attributed to some im¬ 
plied grant made long ago, but some time 
after the partition in 1870. In my 
opinion, if there was evidence to support 
a grant made after the year 1870, the 
learned Judge acting upon the principle 
referred to in the case of Ilajrnp K<'cr v. 


Abdul Hossein (l) was perfectly justified 
in finding in favour of the plaintiffs and 
the only question which remains ia ; Was 
there in this case any evidence whioh 
would justify the learned Judge in arriv¬ 
ing at his conclusion ? There undoubt¬ 
edly was evidence from which it might 
be found that there had been an 
uninterrupted user for a great number 
of years, certainly more than 20 years, 
before the defendants had any interest 
in the property at all ; and although it is 
unnecessary for us to say at what con¬ 
clusion we should have arrived upon the 
evidence before the Court, and indeed 
we have not the evidence before us in 
second appeal, still ifc appears from what 
has been said by the learned Judge in 
his judgment that there wa3 some evi¬ 
dence to support his finding. Tie is the 
ultimate judge of fact in such a case and 
I do not think that in the particular 
circumstances of this case we would ho 
justified in saying that there was no 
evidence to support his finding. The 
result, in my opinion, is that the case 
is one concluded by the findings of fact, 
and this appeal must ho dismissed with 

CG3tS. 

Macpherson, J. —I agree. 

Appeal dismissed. 
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Das and ADamJ, JJ. 

Sit raj Naraynn Chmdhury — Defend¬ 
ant— Appellant. 

v. 

Samswati Bahuria and others Plain¬ 
tiffs—Respondents. 

Appeal No. 274 of 1921, Decided on 
19th February 19*25, from a decision of 
the Sub-J., of Darbhanga in original 
decree, D - 2 >th June i921. 

(a) Bengal Iter. Sale Haw, S. 7 —Notice under— 
Ban ( f payment according to settlement need not 

be mentioned . 

It is necessary for Die Collector to mention 
in the notice under S. 7 the last day fixed for 
payment of Government revenue under S. 3 of 
Act II of 1959. It is not necessary for him to 
state the day on which the .Government re- 
venue should have been paid according to the 
settlement and kistbardi of the mahal. Care 
should be bad in avoiding confusion between 
the month for which the instalments arc due 

according tc 1 he origiv al settlement and ki-ta- 
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band! of mahal and the month in 
latest dates of payment are fixed. 

(b) Bengal Rev. Sale Law, Ss 2 and ^f CCMr 

Accotding to Ss. 2 and 3 G the following 

is not in nrrear until the first ug should 

month when the G ° ve "? “tribal kistbandi ; 
be paid aooording to the origl ut up the 

and the CoHeetor has no P 0 ' ^ latest date 

estate for sale until the nmrj ^‘“state is in 
fixed for the payment after the ^ 

arrear. ** . 

(c) Bengal Rev. Sale Law. S. G -Arrears need not 

be mentioned. 

Section 6 dees not require the Collector to 
mention the arrears for which the Puberty iis 
put up for sale. 1 

Fazal Ali, S. K. Mitter and Hasan Tan 

—for Appellant. 

3. N. Mitter and K. N. Moitra — for 
Respondents. 

Das, J.— The question for determina^ 
tion in this appeal is whether the sale o 
5 annas .10 gandas in Ladugaon, Touzi 
No 554 for arrears of Government 

revenue ought, in the circumstances of 
the case, to he set aside. The respondent 
was the proprietor of this share which 
was the residuary share in the louzi. 
On the 6th June 1019 this residuary 
share was put up for sale and was pur¬ 
chased by the appellant. According to 

the notice under S. G of Act XI of 18 > 

the estate was in arroars for Ks. 4 rU 
The respondent unsuccessfully moved the 
Commissioner for setting aside the sale. 
The suit out of which the present appeal 
arises was thereupon instituted on the 
6th February 1920 and on behalf of the 
plaintiff two specific points wore argued 
in the Court below, first, that there was 
collusion and conspiracy between the 
plaintiff’s patwari and the defendant 
second party and that her share was pur¬ 
chased by the defendant second party in 
the benami name of defendant first paity 
as a result of that conspiracy, and, 
secondly, that the estate was not in 
arrears on the 6th of June 1919 anc t a 
accordingly the Collector had no jurisdic¬ 
tion to put up that share for sale od that 
date. On the first question the. learned 
Subordinate Judge found against the 
plaintiff and I entirely agree with his 
decision on the point. As the question is 
a short one 1 will deal with it at once. 
The allegation in regard to the question 
of fraud and collusion is as follow^ . 
“When she (the plaintiff) learnod of this 
namely the sale of her estate she began 


to makeinquries and came to know that 
the defendants second party having brib¬ 
ed the plaintiff's Patwari Khantar Das 
won him over to their side, did not let the 
arrears of revenue be paid, in spite of the 
fact that the patwari had money with 
him. They took recourse to fraudulent, 
illegal and surreptitious proceedings and 
having got the disputed share sold by 
auction on the Gth Judg 1919, for a gross¬ 
ly inadequate price, purchased the same 
in the name of 'their relative, defendant 
first party. In her evidence the plaintiff 
repeated her allegations made in the 
plaint. She said that defendant second 
party won over Khantar Das to his side 
by bribe and hence he did not pay 
Government revenue and the property 
was sold." In cross-examination she 
said that her patwari had sufficient 
money with him to pay the Government 
revenue and that he acted in collusion 
with defendant second party.. She was 
then asked the following questions 

Q. How do you say that Khantar, in 
collusion with defendant 2nd party got 
the property to he sold ? 

Her answer was as follows : 

“l always saw Khantar having triendly 
relation with defendant 2nd party and 
the property was sold through Khantar 
and I say so. There is no other reason 
for my saying so.” 

It seems to me that on this evidence 
the learnod Judge was right in saving 
that the plaintiff has entirely failed to 
establish her case of fraud and collusion. 
It may be that she was defrauded by her 
patwari Khantar, but if that he 30, she 
ought to proceed against Khantar. Jn 
order to succeed in this action she must 
establish collusion betweon her agent and 
the actual purchaser at the revenue sale ; 
and upon her own evidence it is impossi¬ 
ble for the Court to give her any relief 
on the footing that there was fraud and 
collusion between her agent and the pur¬ 
chaser at the revenue sale. 

Rut although the learned Subordinate) 
Judge decided this particular issue in 
favour of the defendants, he actually set 
aside the revenue salo on the second 
ground urged before him on behalf of the 
plaintiff. As 1 have said before, the pro¬ 
perty was actually put up for sale on the 
Gth June 1919. The case of the plaintiff 
is that the property was sold for her 
dofault in paying the Cnait kist and that the 
estate was not in arrears until the 1st of 
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Baisakh, corresponding to 7th of June. 
She accordingly contends that the sale 
held on the 6th of June 1919'was entirely 
without jurisdiction. If the plaintiff be 
right in her view that the property was 
sold for her default in paying the Chait 
kist, she is undoubtedly entitled to 
succeed in the action. 

The sale having taken place, it is for 
the plaintiff to show that there was no 
jurisdiction in the Collector to put up the 
property for sale on the 6bh of June 1919. 
The only evidence which she adduces in 
support of her case is a notice issued by 
the Collector under S.7 of Act XI of 1S59 
and the sale certificate issued in this 
case. The notice under S. 7 runs as fol¬ 
lows :— 

Whereas a sum of Rs. 45-7-2 is due 
on account of arrears of revenue for the 
period ending the 21st Chait 1326, cor¬ 
responding to the 28th March 1919, in 
respect of Touzi No. 554, having a Sadar 
jama of Rs. 167-8-3 lying within the 
jurisdiction of this Court for the realiza¬ 
tion of the same, the 6th of June 1919, 
is hereby fixed as the date of sale by 
auction. A notification is, therefore, 
issued in the name of Mt. Saroshwati 
Bhahuria for bidding all the tenants as 
well as the co sharers of the said mahal to 
pay to the defaulting proprietor their dues 
accruing after the last day fixed for pay¬ 
ment of Government revenue on pain of 
not being allowed credit in their accounts 
with the purchaser in respect of the sum 
so paid.” 

In order to understand the significance 
of this notice, it is necessary to consider 
S. 7 of Act XI of 1859. That section 
provides as follows : — 

Whenever an estate or share of an 
estate is notified for pale, as provided by 
S. 6 of this Act, the Collector or other 
officer as aforesaid shall affix a proclama¬ 
tion in the language of the district in his 
own office, and a? goon thereafter as 

mav be in the Munsiff’s Courts and police 

% 

than,is within which the estate or share 
of an estate, or any part of it, is situated, 
and also at the cutchery of the malguzar 
or the owner of the estate, or share of 
an estate, or at some conspicuous place 
upon the estate or share of an estate, 
forbidding the rniyats and under-raiyats 
to pa\ to the defaulting proprietor any 
rent which has fallen due after the day 
fixed for the last day of payment, on pain 
of not being entitled to credit in their 
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accounts with the purchaser for any 
sums so paid. 

It is necessary then for the Collector; 
to mention in the notice under S. 7 the 
last day fixed for payment of Govern 
ment revenue under S. 3 of Act XI of 
1859. It is not necessary for him to 
state the day on which the Government 
revenue should have been paid according 
to the settlement and kistbandi of the 
mahal. As has been often pointed out, 
care should be had in avoiding confusion 
between the month for which the instal¬ 
ments are due according to the original! 
settlement and kistbandi of mahal and! 
the month in which the latest dates of 
payment are fixed. S. 2 of Act XI of 1859 
defines an arrear of revenue and it pro¬ 
vides that if the whole or a portion of a 
kist or instalment of any month of the 
era according to which the settlement and 
kistbandi of any mahal have been regu¬ 
lated be unpaid on the first of the follow¬ 
ing month of such era, the sum so remain¬ 
ing unpaid shall be considered an arrear 
of revenue. S. 3, on the other hand, 
empowers the Board of Revenue to deter¬ 
mine upon what dates all arrears of 
revenue and all demands which by the 
Regulations and Acts in force, are direc¬ 
ted to be realized in the same manner as 
arrears of revenue, shall be paid up in 
each district under their jurisdiction in 
default of which piyment the estate in 
arrears in those districts, except as here¬ 
inafter provided, shall be sold at public 
auction to the highest bidder. It is 
necessary to remember that Government 
revenue is not in arrear until the first of 
the following month when the Govern-i 
ment revenue should he paid according 1 
to the original kistbandi ; and the 
Collector has no power to put up the 
estate for sale until the expiry of the 
latest date fixed for tlie payment after 
the estate is in arrear. Now there, 
can he no doubt as to this on the con¬ 
struction of S. 2 and S. 3 of the Revenue 
Sale Act. To take a concrete example, 

if revenue should be paid in the month 
of March according to the original 
kistbandi, then the estate is not in 
arrear until the first of April and the 
Collector has no jurisdiction to put up 
that estate for sale until the expiry of 
the next latest date fixed for payment 
after the first of April- The argument 
of the plaintiff in thi9 case is that 
according to the original kistbandi the 
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revenue, to recover which the property 
was ultimately sold, should have been 
paid on the 28th of March. The estate 
was therefore not in arrear until the 
1st April, and as the next latest date 
fixed for payment of the Government 
revenue was the 7th of June the 
Collector acted beyond jurisdiction in 
putting up the property for sale on the 
6th’ June 1919. In my opinion there is 
no substance in the argument on the 
construction of the document upon which 
the plaintiff relies. As I have said, that 
was a notice issued under S. 7 of the 
Act; and, as it appears from S. 7, the 
date mentioned in that document is the 
latest date fixed for payment under S. 3 
and not the date for payment of 
Government Revenue under S. 2 of the 
Act. That being so, it is clear that the 
estate was already in arrears and the 
latest date fixed for payment was the 
28th of March. That being so, the 
Collector had complete jurisdiction to 
put up the property for sale on the 6th 
June. 

The learned vakil also relies on the 
sale certificate Ex. G. No doubt it is 
stated there that the property was sold 
for arrears of revenue for March Kist 
of 1919 ; but the document was 
inartistically drawn, and there is nothing 
to indicate that the term kist used in 
that document is used in the sense in 
which that term is used in S. 2 of the 
Act. I may point out that the manner 
in which those notices are drawn up by 
the Collector gives us endless trouble and 
that care should be had in avoiding 
confusion between the month for which 
the instalments are due according to the 
original settlement and kistbandi of the 
mahal and the month in which the 
latest dates for payment are fixed under 
S. 3 of the Act. On the construction of 
Ex. B, I have no doubt at all that the 
latest date fixed for payment was the 
28th of March and that the property 
was liable to be put up for sale on the 
6bh of June. 

The only other point which has been 
argued before us is that there was an 
excess payment of 10 annas 7 pies 
per year ever since 1902 on Behalf of the 
respondent and that accordingly there 
was in the hands of the Collector Rs. 11 


learned vakil is right, it is to be pointed 
out that the arrear to recover which the 
property was sold was Rs. 45*7-3. The 
learned vakil states that in that case 
the notice issued under S. 6 was wrong 
in so far as that notice state! that the 
arrears were Rs. 45-7-3. But S. 6 does 
not require the Collector to mention the 
arrears for which the property is put up 
for sale. 

In my opinion the decision of the 
learned Subordinate Judge on the second 
question which I have dealt with is 
erroneous. It follows that this appeal 
must be allowed and the judgment and 
decree of the learned Subordinate Judge 
must be set aside and the plaintiff’s suit 
must be dismissed with costs in this 
Court and in the Court below. 

Adami, J. —I agree. 

Appeal allowed. 

1925 PATNA 753 

Das, J. 

Sarban Lal —Appellant. 

v. 

Bhuplal Missir and others — Res¬ 
pondents. 

Appeal No. 831 of 1922, Decided on 
18th December 1924, from a decision of 
the D. J„ Bhagalpur, D24th April 
1922. 

(<?) Record of Rights—Construct ion—Trees on 
tenant's rent free homestead land—Entry saying ; 
“ Half share of tenant and half share of malik ” 
—Landlord cannot claim falkar rent. 

Fall car rent was claimed in respect; of rent free 
homestead land of the defendants. Reliance 
was placed on an entry in the Record of Rights. 
The entry showed that there were a certain 
number of trees in the land and then the entry 
recorded as follows “Half share of the tenant 
and half share of the malik.” 

Held', that the entry merely recorded the fact 
that the landlord was entitled to half the share 
in the trees mentioned and that the tenaut was 
entitled to the remaining half share in those 
trees. It did not purport to regulate the rights 
of the parties as to the fruits and it would be an 
extraordinary thing if the landlord were entitled 
to claim rent from the defendant’s rent free 
land. The landlord was not entitled to claim 
fallcar from the defendants. [P.754, C.l] 

Fj.N. Singh —for Appellant. 

Hareswar Prasad for S. N . Sahaj —for 

Respondents. 

Judgment. —The tenant is the appel¬ 
lant in a suit for falkar rent by the 


in all, which ho should have credited landlord. It is found by the lower appel- 
to the respondent in her account, late Court that the falkar rent is claimed 
Assuming that the argument of the in respect of rent free homestead land of 
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the defendants. The Courts below rely¬ 
ing upon the entry in the record-of-rights 
have come to the conclusion that the 
tenant is liable to pay falkar rent. 

The entry in the record-of-rights upon 
which reliance is placed shows that there 
are a certain number of trees in the land 
in respect of which rent is claimed :— 
Three mango trees, one bel tree, 10 palm 
trees, one tar tree, one guava tree, one 
plum tree and one lemon tree, and then 
the entry records as follows : “ half share 
of the tenant and half-share of the malik.” 
In my opinion the entry to which re¬ 
ference is made and upon which reliance 
has been placed in the judgments of the 
Courts below does not support the case of 
the plaintiff. It merely records the fact 
that the landlord is entitled to half the 
share in the trees mentioned and that 
the tenant is entitled to the remaining 
half-share in those trees. It does not 
purport to regulate the rights of the 
parties as to the fruits and it seems to 
me that it would be an extraordinary 
thing if the landlord were entitled to 
claim rent from the defendant’s rent free 
land. 

The entry in the record-of-rights be¬ 
ing out of the way, the question arises 
whether I should remand the case to 
enable the Court to decide whether there 
is any evidence upon which the plaintiff s 
right may be found. Only one witness 
has been examined on behalf of the plain¬ 
tiff and in order to save a remand I have 
read that evidence. His evidence does 
not establish that there is any right in 
the landlord to claim falkar rent from 
the tenant. It is quite true that he says 
that the defendant has paid Julkar rent 
from 1324 to 1327 and that the dana- 
l.andi papers were regularly prepared: but 
this portion of the evidence has been 
disbelieved by the Court below and 1 
must wholly ignore it from my considera¬ 
tion. There is nothing in his evidence 
to suggest that there was any agreement 
between the parties by which falkar rent 
became payable by the tenant to the 
plaintiff. That be.ng so, it is not neces¬ 
sary for me to remand the case to the 
Court below. 

I would allow this appeal, set aside the 
judgments and decrees passed by the 
Courts below and dismiss the plaintiff’s 
suit with costs in all the Courts. 

Appeal allowed. 
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Kulwant Sahat, J. 

Bhagwan Singh and another —Defen¬ 
dants—Appellants. 

v. 

Lichnman Prasad Sahn and anothe )— 
Plaintiffs—Respondents. 

Second Appeal 27o. 12411 of 1921, Deci¬ 
ded on 27th June 1923, from a decision of 
the Sub.-J. of Patna, D - 20th June 
1921. 

ErldeJice Act, S. 35 —Village Xote—Xo pre¬ 
sumption of correctness attaches. 

A village note prepared by-a Settlement Officer 
is only a piece of evidence and no presumption- 
of correctness is attached to it. [P, 755, C. V 

Fj. N. Singh and S. N. Iiii —for 
Appellants. 

S. M. Midlick and N. K. Prasad —for 
Respondents. 

Facts .—This appeal arises out of a suit 
brought by the plaintiffs-respondents for 
ejectment of the defendants on the ground 
of their having purchased certain occu¬ 
pancy holdings which were not transfer¬ 
able by custom. The holdings originally 
belonged to the Defendant No. 4. He 
sold them to the Defendants 1 to 3 under 
three sale deeds, one dated the 13th July 
1915, and the other two dated the 3rd 
August 1915. The plaintiffs’ case is that 
there was no custom of transferability of 
occupancy holdings without the consent 
of the landlord and therefore their old 
tenant having abandoned the holdings 
the purchasers had no right to remain in 
possession and that the plaintiffs were 
entitled to eject them. 

The defence taken was that there was 
a custom of transferability in the village 
and that the purchasers had been recog¬ 
nized by the plaintiffs as their tenants. 

The trial Court came to the conclusion 
that the evidence adduced by the defen¬ 
dants established a custom of transfera¬ 
bility in the village. As regards the 
question of recognition he did not come 
to a direct finding that the transferees 
had been recognized by the landlords, but 
he observed that having come to the 
finding that there was a custom of trans¬ 
ferability of occupancy holdings it was 
not open to the landlords to refuse 
recognition. 

There was an appeal against this 
decree to the Subordinate Judge, and he, 
on a consideration of the evidence in the 
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case came to the conclusion that the 
defendants failed to prove a custom of 
transferability of occupancy holdings in 
the village and also to prove that the 
transferees were recognized by the plain¬ 
tiffs. He accordingly decreed the suit. 

The defendants aspealed to the High 
•Court. 

Kulwant Sahay J. L After stat¬ 
ing facts a .3 set out above, his Lordship 
proceeded.] It lias been argued on theii 
(Dffcs.) behalf that;the learned Subordinate 
Judge has not considered the cumulative 
effect of all the documents and the oral 
evidence on the question of custom. 
The learned Subordinate Judge has con¬ 
sidered each one of the documents pro¬ 
duced by the defendants to prove custom. 
There were nine instances of transfer 
-upon which the defendants relied, llie 
learned Subordinate Judge has considered 
each one of these instances and has held 
that they did not prove custom, lie has 
also considered the oral evidence and he 
ha 3 come to the finding that the witnesses 
examined by the defendants did not prove 
the custom alleged by the defendants. 

It cannot be said that he has not taken 
the effect of the entire evidence into 
consideration. It has been argued that 
the village note prepared by the Settle- 
‘ ment Officer and admitted in evidence in 
this case under S. 35 of the Evidence 
Act has not been given proper effect 
to by the learned Subordinate Judge. 
The village note says that “ the custom 
of transfer of occupancy rights is admit¬ 
ted by the landlords. The landlord does 
not realize any salami from the transferee, 
but he realizes the arrears due, from the 
holding from the transferee. ’ This entry 
in the village note is only a piece of 
evidence. There is no presumption of 
correctness attached to it and as a piece 
of evidence it was considered by the 
learned Subordinate Judge who came to 
the conclusion, that standing alone, this 
village note was sufficient to establish 
the plea of the defendants. The learned 
Subordinate Judge was entitled to give 
such weight to this piece of evidence as 
in the circumstances of the case he con¬ 
sidered proper, and this is not a ground in 
second appeal for disturbing the judgment 
of the learned Subordinate Judge. Having 
regard to the finding arrived at by the 
learned Subordinate Judge, in my opinion 
it is not open to the appellants to say 
uhat he has come to a wrong conclusion. 


the record and cannot be disturbed. 
The appeal is dismissed with costs. 

Appeal dismissed. 
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Macpherson, J. 

The Bengal Nagpur Railway Company , 
Ltd .—Petitioner. 

v. 

Shaikh Makbul —Opposite Party. 

Criminal Rev. No. 327 of 1925, Decided 
on 13th August 1925. 

★ (a) Criminal P.C., .s'. 493— Representative 
of Railway appointed under S. 145 (2) of Hall¬ 
ways Act , cannot insist to lead prosecution in pre¬ 
sence of Public Prosecutor — Railways Act, S. 145 
pi). 

Sec. 145 (2) only entitles a person authorised 
by the Agent of a railway to conduct prosecu¬ 
tions on behalf of the railway administration 
without the permission of the Magistrate, 
which would, except for the provision, be re¬ 
quired under S. 495. Criminal P. C. Prima facie, 
neither S. 145 (2) of the Railways Act, nor S. 495 
Criminal P. C.. affects S. 493 of the latter enact¬ 
ment which deals with the right of appearance 
and precedonce cf the Public Proscutor before 
any Court in which any case of which he has 
charge, is under trial. Where the Public Pro¬ 
secutor has charge of the prosecution the pleauer 
instructed by a private person, including the 
agent of a railway administration, shall, it is 
eujoiued, act under the directions of the Public 
Prosecutor. [P.758.C.1] 

* (b) Railways Acl. S. 145 (2) -Section contem¬ 
plates private prosecutions. 

Sec. L45 (2) of the Railways Act, contemplates 
mainly if not exclusively, prosecutions for 
offences under that enactment, that is to say, 
private prosecutions undertaken by the railway 
administration iu which the Public Prosecutor 
dues not appear, as distinguished from public 
prosecutions undertaken or taken over by the 
State and in particular prosecutions under the 
Indian Penal (’ode. [P- 758, C. 1] 

(c) Criminal P. C., S. 209— Case triable by 
First Class Magistrate as well as by Sessions—Com¬ 
mitment is discretionary. 

Where a case is triable by Sessions as well as 
by First Class Magistrate. Magistrate has a discre¬ 
tion to commit the case or to try it himself. In 
view of the maximum sentence, however, which 
the Magistrate cannot inilict. a commitment 
would only be justifiable on very special grounds. 

W’here a Magistrate in his discretion considered 
that a commitment would result in an unwar¬ 
rantable waste of public time w itbeut any 
advantage to anybody. 
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Held ; that lie exercised a sound discretion in 
rejecting the idea of commitment to the Ses¬ 
sions. [P 759 Cl] 

( d ) Criminal P. C., S. 539— Affidavits. 

Affidavits sworn before Presidency Magistrates 
of Calcutta are no*, admissible in the Patna 
High Court. Criminal llev. 255 of 1925, Ref. 

[P 700 C 1] 

C. C. Das and S. N. Chattarji—ior 
Petitioner. 

Govt . Advocate —for the Crown. 

Ah Imam and G. P. Das—ioic Opposite 
Party. 

Macpherson, J.—This rule was is¬ 
sued on an application in revision by the 
Bengal Nagpur Railway Company, 
Limited, that the Court should direct that 
the representative of the applicant 
authorized by the agent of the railway 
under S. 145 (2) of the Indian Railways 
Act, 1890, has the right to conduct the 
prosecution in the case Crown v. Sheikh 
Makhul under S. 301 A of the Indian 
Penal Code which is pending in the Court 
of the Deputy Magistrate of Balasore and 
further should direct that the case be 
committed to the Sessions. At the hear¬ 
ing a further prayer has been made that 
if the case be not committed to the 
Sessions it be transferred to another 
district on the ground that the Magistrate 
is biassed against the applicant. All the 
prayers are opposed by the Crown and by 
the accused, but after perusing the report 
of the Deputy Magistrate and the affida¬ 
vit on behalf of the accused and hearing 
the Government Advocate on behalf of 
the Crown, 1 have found it unnecessary 
to call upon Sir Ali Imam for the accused. 

The circumstances are briefly these. 
About 5. 40 a. m. on the 9th November 
1921 there was a collision at the southern 
level crossing of the Cuttack railway 
station on the Bengal Nagpur Railway 
between the Madras mail and a motor 
lorry driven by the accused which resulted 
in the death of two and severe injuries 
to one or more passengers of the motor 
lorry. About 6 a. m. a head constable 
gave information of the occurrence to the 
Sub-Inspector of railway police at Cuttack 
railway station and the latter proceeded 
under S. 17 1 (c) of the Code of Criminal 

Procedure to hold an irquest on the 
persons killed and came to the conclusion 
that the gateman of the Level crossing, a 
servant of the applicant, was responsible 
for the accident. While the Sub-Inspector 


was conducting this inquiry, the station 
master at Cuttack sent an “all concerned *' 
message somewhere about 8 a. m. and the 
Superintendent of Police thereafter 
handed his copy to the Sub-Inspector 
who treated it as a first information under 
S. 154 of the Code of Criminal Procedure. 
Eventually the police sent up the accused 
Sheikh Makhul, the driver of the lorry, 
and the trial began in the Court of a. 
Deputy Magistrate of Cuttack. The pro¬ 
secution case is that the accused forced 
his way on to the railway by opening the 
western gate and injured the gateman 
who opposed, while the defence is that 
the western gate was open and, therefore^, 
the applicant is responsible for the acci¬ 
dent. The applicant deputed a vakil 
from Howrah to conduct the prosecution,, 
but though it is alleged by the applicant 
that the Magistrate permitted the vakil 
to conduct the prosecution, the allegation 
is incorrect, the fact being that the Public 
Prosecutor was in charge of the prosecu¬ 
tion and conducted it, and under his 
direction the representative of the railway 
took some part in examining witnesses 
in the absence of the Public Prosecutor. 
Exception was taken by the accused to 
the participation of the Railway vakil on 
the score of unfairness in his methods. 
The Magistrate, however, filed the petition 
of accused, framed a charge under 
S. 304 A against him and called upon him 
to cross examine. The accused thereupon 
moved the Circuit Court then in Session 
at Cuttack for a transfer of the case to 
some other district and the applicant 
filed a similar petition on the ground that 
the master of accused holds a prominent 
position in Orissa. The applications were 
heard by Ross, J. who transferred the 
case to Balasore and further made the 
following order : 

It should be noted that the conduct 
of the prosecution should be in the hands 
of the Public Prosecutor. The petitioner 
has taken objection to the part taker in 
the trial by the pleaders representing the 
Railway Co. The learned Govt. Pleader 
however, has explained this by saying 
that he was in charge of the case under 
the orcers of the District Magistrate and 
that the pleaders retained by the Rail¬ 
way Company were only acting under 
his instructions and during his absence. 

So long as this is clearly understood 
there is no objection to this being done 
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but fcbe conduct of the prosecution should 
be in the hands of the Public Prosecutor.” 

The applicant make3 it a grievance 
that this order was passed while the 
vakil of the railway was engaged in 
another Court, but it is clear from the 
applicant’s petition that an attempt made 
on behalf of the applicant to induce the 
learned Judge in chambers to alter the 

order was unsuccessful. 

When the trial began at Balasore the 
vakil for the applicant presented a for¬ 
mal authorization under S. 145 (2) of 
the Railways Act from the Agent of the 
railway to conduct the prosecution, but 
the Court refused to ontertain his prayer 
to take the lead in view of the order of 
the High Court quoted above. Because 
of the representation made by the appli¬ 
cant in bis application for transfer of the 
trial from Cuttack, the Crown had in 
order to secure impartiality, specially in¬ 
troduced a Public Prosecutor from out¬ 
side Orissa to conduct the prosecution of 
the accused. This special Public Pro¬ 
secutor conducted tbe case in accor¬ 
dance with his own ideas of what is 
just and j roper, ard while taking full 
advantage of assistance pressed upon him 
by the representatives cf the railway 
refused to place himself unre c ervedly in 
their hands. In particular the Public 
Prosecutor opposed a commitment to the 
Sessions and declined to put questions 
which had only a hearing on tho civil 
liability of the applicant in suits institu¬ 
ted against the latter by passengers tra¬ 
velling in the lorry driven by accused, a 
state of affairs of which the applicant 
unjustifiably makes a grievance. 

The prosecution having examined thirty- 
one witnesses, the trying Magistrate ex¬ 
pressed an intention of committing the 
case to the Sessions. The accuse 1, how¬ 
ever. claimed the right to cross-examine 
all the prosecution witnesses before com¬ 
mitment and thereupon the Magistrate, 
considering that, if cross-examination 

were to take place in his Court, it would 
be useless to commit, gave up the idea 
and framed a charge under S. 304-A for 

trial in his own Court. 

He also declined to accede to a prayer 
on behalf of the applicant that an addi¬ 
tional charge he framed under S. 124 of 
the Railways Act. Obviously a charge 
uuder S. 124, which punishes with fine up 
to Rs. “0 for the opening of a railway 
gate in certain circumstances was un¬ 


necessary in law so that the point has no 
significance and need not be further dis¬ 
cussed. At the stage at which applicant 
obtained the present rule the cross-exa¬ 
mination which had extended to nice or 
ten full days had just been concluded and 
the defence having declined to adduce evi¬ 
dence the case had been fixed for argu¬ 
ment prior to judgment. 

Mr. C. C. Das, who appears for the ap¬ 
plicant, claims an order in his favour on 
substantially tbe following three grounds: 

(1) That tbe try ing Magistrate has ille¬ 
gally withheld permission to conduct the 
prosecution from the vakil appointed 

under S. 145 (2) of the Railways Act ; 

(2) that the trying Magistrate ha3 ex¬ 
hibited bias against tbe applicant ; and 

(3) That though the offence under 
S. 304-A of the Indian Penal Code is 
triable by a Magistrate as well as by the 
Court of Sessions, a higher punishment 
may he given by tbe latter. 

The third submission has no weight. 
The maximum term of imprisonment 
for the offence is within the powers of 
punishment of the Magistrate, and if his 
powers in respect cf fine are limited to 
Rs. 1 000 while those of the Sessions 
Court are unlimited, it is clear that in the 
circumstances of the case an appropriate 
sentence of fine would not exceed Rupees 
1 . 000 . 

As regards the first point, it is clear 
that in view of the order of Ross, J.,it 
was not open to the Magistrate to elimi¬ 
nate the Public Prosecutor and entrust 
the conduct of the case to the representa¬ 
tive of the applicant. Mr. Das would 
draw a distinction between the vakalat- 
naraa filed by the vakil for the railway in 
the course of the proceedings at Cut¬ 
tack, which was before Ross, J., and the 
subsequent mandate of the Agent urder 
S. 145 (2) of the Railways Act. But in 
fact no distinction exists except that the 
latter is more formal. In the vakalat- 
nama the vakil is, in so many words, au¬ 
thorized by the Agent of the Bengal-Nag- 
pur Railway Company to conduct the 
prosecution in the case against Sheikh 
Makbul, accused, under S. 304-A of the 
Indian Penal Code. The circumstances 
had in fact nob altered aDd it was not 
open to the Magistrate to ignore the 
orders passed by the High Court in the 
case. 

Accordingly the question of tbe posi¬ 
tion of a vakil appointed by the Agent of 


75S Patna 


B. N. R£jY. Co., v. SHAIKH Makbul (Macpherson, J.) 


1925 


the Bengal-Nagpur Railway Company 
under S. 145 (2) to conduct the prosecu¬ 
tion in this case in preference to the Public 
Prosecutor does not properly arise at 
this stage ; the point having already been 
decided on the same materials by this 
Court against the contention of the 
Railway Company, it being explicitly 
directed that the conduct of the prosecu¬ 
tion shall be in the hands of the Public 
Prosecutor. The first point, therefore, 
fails. It is not, therefore, necessary to 
express a final opinion on the subject, but 
one may say that the indications, are 
strongly against the claim in that regard 
of the applicant. S. 145 (2) only entitles 
a person authorized by the Agent of a 
railway to conduct prosecution on behalf 
of the railway administration ; to do so 
without the permission of the Magistrate, 
which would, except for the provision, be 
required under S. 195 of the Code of Cri¬ 
minal Procedure. Prima facie, neither 
S. 145 (2) of the Railways Act nor S. 495 
of the Code of Criminal Procedure affects 
S. 493 of the latter enactment which 
deals with the right of appearance and 
precedence of the Public Prosecutor 
before any Court in which any case ot 
which he has charge is under trial. The 
Public Prosecutor has charge of the pro¬ 
secution under discussion and the pleader 
instructed by a private person, including 
the Agent of a railway administration, 
to prosecute a case of which the Public 
Prosecutor is in charge shall, it is enjoined, 
act under the directions of the Public 
Prosecutor. The entire propriety of such 
•i provision, which could hardly be batter 
demonstrated than in the present instance, 
is in favour of the interpretation. Then 
again. I am unable, as at present advised, 
to accept the view that there is no force 
in the argument advanced by the learned 
(iovernment Advocate that S. 14’) (2), 
of the Railways Act contemplates mainly, 
if not exclusively, prosecutions for offences 
under that enactment, that is to say, 
private prosecutions undertaken by the 
[railway administration in which the 
jPublic Prosecutor doe3 not appear as 
distinguished from public prosecutions 
undertaken or taken over by the State 
and in particular prosecutions, such as 
the present, under the Indian Penal Code. 

Before dealing with the allegation of 
bias on the part of the Magistrate, it is 
expedient to indicate more fully than has 
been done above, what the case for the 


prosecution and the case for the defence 
is. At the level crossing there are drop- 
gates and the western and the eastern 
gates are about 134 feet apart. Two lines 
of railway are within the crossing, the 
westmost being a goods line passing close 
to the western gate and the other being 
the main line passing close to the eastern- 
gate. The prosecution case is that some 
one opened the western gate which had 
been closed by the gateman because the- 
Madras mail was about to pass, and the 
accused drove his lorry towards the 
eastern gate knocking down the gateman 
who tried to stop him. The defence case 
is that the 1 western gate was standing 
open and that the accused drove his lorry 
through it, it being the rule that the 
crossing is open unless both gates are 
closed. Obviously, therefore, the railway 
is at least as deeply concerned with its- 
prospective civil liability, if the gate was 
in fact open, as with the criminal liability 
of the accused, and the point of view of 
its representative is materially different 
from that of a Public Prosecutor and from 
that of a judge presiding in the Court. It 
is clear that the former addressed himself 
amid considerable difficulties created by the 
representative of the applicant to securing 
impartial justice, therein acting in accord¬ 
ance with the best traditions of hi3 office. 
It is right in the circumstances to quote 
here with approval the view of the Magis¬ 
trate : He has conducted the case very 

ably and impartially, and with perfect 
fairness to both parties. He has cot- 
identified himself wholly with the railway 
version of the case, and so the railway 
pleaders are dissatisfied with him. The 
railway company is an interested party 
in this case and so he should not ally 
himself with them.” 

The allegation of bias on which a com¬ 
mitment to the Sessions or a transfer to 
another Court was claimed, was supported 
by four instances, two of which appear in 
each of the two petitions of the applicant. 
They are : (a) that the Magistrate did not 
grant the conduct of the prosecution to 
the applicant’s representative ; (2) that 
the case was not committed to the Ses¬ 
sions in accordance with the original inten¬ 
tion of the Magistrate ; (3) that, on 25th 
-June the Magistrate asked the police Sub- 
Inspector, before he went into the witness- 
box for cross-examination : “Why did you 
not send up the gateman ?” and (4) that 
on the 26th June, when tho representative 
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of the railway was moving a petition for 
the production of a letter alleged to have 
been sent on the day of occurrence by 
the Assistant Station Master to the Civil 
Surgeon of Cuttack requesting the latter 
to examine the injuries of the gateman, 
the Magistiate made a remark which 
showed that he was prejudiced against 
the applicant and such as, it is suggested, 
he would not, if he had not been influ¬ 
enced by high official opinion, have 
expressed when the matter was su 

judice. , _ , ,. 

The first instance has already been dis- 

cussed and it has been determined that 
the Magistrate’s action was entirely pro¬ 
per, the order of the High Court on the 
point being conclusive in this trial. As 
regards the second instance, the Magis¬ 
trate had a discretion to commit the case 
or to try it himself. In view of the 
maximum sentence, however, a commit¬ 
ment would only be justifiable on veiy 
special grounds, and it is obvious that if 
the Magistrate made any mistake, it was 
in at all contemplating commitment. 
When the accused expressed the intention 
of cross-examining all the prosecution 
witnesses, the Court could not but see 
that a commitment would result in & n 
unwarrantable waste of public time With¬ 
out any advantage to anybody, and 
rightly reconsidering the matter exercised 
a sound discretion in rejecting the idea 
of commitment to the Sessions. It must 
also be remembered that the l ublic 1 10 - 
secutor argued against commitment. 
Even if the Magistrate had not exer¬ 
cised a sound discretion in changing 
his mind, it could not fairly be 
contended that the order, though 
unfavourable to the applicant, exhibits 
even the faintest trace of bias. It was 
entirely proper not to commit the case 

to the Sessions. 

As to the third instance cited, there 
was nothing in the casual enquiry of the 
Magistrate that was not, in thecircum- 
stances, entirely reasonable. The Sub- 
Inspector who held the inquest ha 
formed the opinion that the western gate 
was not closed as asserted by the 
prosecution, but was open, as statea by 
the defence, and the Court would have 
failed in its duty if it did not obtain from 
the police officer who had recorded such 
an opinion, the reason lor not placing on 
trial the gateman, who, if the police 
officer’s opinion was correct, must be 
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responsible for the occurrence. The 
Magistrate did not give expression to any 

opinion. 

I accept the version of the Magistrate 
as to the fourth incident. It appeal^ 
that the representative of the applicant 
was pressing for the production of a 
letter on the ground that it would show 
how the gateman received his injuries. 
The Magistrate pointed out that the 
letter could not be legally taken in 
evidence in proof of the manner in which 
the gateman had received bis injuries 
and in the course of the discussion 
remarked : “ Supposing it were written 

in that letter that the gateman had 
come by his injuries by being knocked 
down by accused’s lorry, do you think 
I will have to implicitly believe it? 
When such a serious railway accident 
takes place, your railway people can 
write anything and I cannot take it as 
true without proof.” Apart from other 
considerations, I fail to see how this 
remark indicates bias or the influence of 
high official opinion ( as to the lattei 
there is not the slightest trace of any¬ 
thing to support it, and it is wholly 
groundless and should not have been 
asserted ). The Magistrate only points out 
that the mere fact that a railway 
subordinate has written somethingwill not 
make it evidence or show it to be true. 

Moreover, the facts clearly show that 
in calling after great delay and towards 
the end of the cross-examination for the 
letter, and describing it as an important 
document, the representatives <>f the 
applicant then sought to make much out 
of nothing at all, as indeed is sought 
now. No mention was made of the letter 
in examination in chief. In cross- 
examination the gateman says he carried 
no letter and the Assistant Station 
Master says he did not even see the 
gateman during that day except shoitly 
after the accident.. The first mention 
is in cross-examination of the Station 
Mastor who merely says that he asked 
the Assistant Station Master to write 
such a letter. The Assistant Surgeon 
cannot recall it. The Civil Surgeon, 
though wired to, was unable to produce 
it and the case of the Crown is that 
it does not exist, and that in any case 
its evidentiary value would he slight. 
There is in fact medical evidence as to 
the injury to the gateman, and the 
Assistant Station Master has himself 
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been examined, so that the only value 
of the letter would be to show that his 
deposition is in accordance with his 
statement in the letter. The Magistrate 
is manifestly right in his view that an 
interested party like the applicant, who, 
as all the indications show, was pressing 
the case in a manner not consonant with 
the impartial conduct of criminal cases 
by the Crown or a public authority, who 
should comply strictly with the law of 
evidence and procedure, more especially 
in a matter where the vakil for the 
applicant was pursuing a course where¬ 
in he had not the support of the Public 
Prosecutor or under whose directions 
the statute enjoins that be shall act. 
Mr. C. C. Das, indeed, concedes that the 
letter is practically valueless as evi¬ 
dence. What he objects to is the remark 
of the Magistrate. But the remark in 
my judgment does not contain any 
indication whatever of prejudice or 
amount to anything more than a demand 
that the prosecution should prove its case 
to the satisfaction of the Magistrate 
by admissible evidence. A similar rebuff 
to an unreasonable demand by the 
prosecution, especially when as in this 
case unreasonably urged or at a later 
stage, i3 not infrequently and with 
justice administered to a public prose¬ 
cutor without implying any prejudice on 
the part of the Judge. 

In my opinion bias and prejudice have 
not only not been proved but have been 
abundantly disproved. The trial appears 
to have been properly conducted by the 
Public Prosecutor and by the Magistrate, 
any difficulties arising being attributable 
to unseemly ardour on the part of the 
representatives of the applicant. 

Accordingly no ground has been estab¬ 
lished on the merits lor granting any 
of the prayers made by the applicant. 

The rule is accordingly discharged and 
the trial should proceed and the case be 
disposed of without any avoidable 
delay. 

I add that I have dealt with the case 
as if it had come regularly before the 
Court, but it is to be observed that the 
(affidavits in the case being sworn before 
Presidency Magistrates of Calcutta are 
not admissible in this Court under the 
interpretation, in Bamchandra Madak 
v. King-Bm pcro r (l ), of S. 539 of the 

(1) Criminal Revision No. 255 of 1925. 


Code of Criminal Procedure, and that the 
application might also have been rejected 
on that ground. 

Buie discharged. 
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Ross, J. 

Balaram Manjlii and others —Plaintiffs 
—Appellants. 

v. 

Jagannath Manjhi and others —Defen¬ 
dants—Respondents. 

Appeal No. 38 of 1923, Decided on 
21th July 1920, from an Appellate decree 
of the Suh-J. of Purulia, D- 30th 
November 1922. 

'if (a) Civil P. C., .S'. 151 and 0. 41, R. 23— 
Order of remand affecting the whole suit , is an 
order under S. 151 and so not appealable—Civil 
P. C\, O. 41, R. 23. 

Where there was no question of any preliminary 
point audfche order cf remand affected the whole 
decision of the whole suit: 

Held: that the remaqd must be taken to have 
been made under innerent powers and no appeal 
lies. 3 P. 1.. J. 253, Foil. [P.7G1.C.1.] 

(b) CivV P. C., S. 115— Subordinate Court 
ordering partition—Omission of one of the pro¬ 
perties—Parties should draw the attention of 
trial Court to the matter and no revision lies. 

Where a partition was to be a partition of the 
whole property and by oversight or for any 
other reason one of the properties was left uu- 
partitioned : 

Held: that it was open to the parties to draw 
the attention of the trial Court to the omission 
and to get a direction from it in the matter and 
no revision lies. [P.7GI C.2.] 

Achalendra Xath Das —for the Appel¬ 
lants. 

Snbal Chandra Mazumdai —for the 
Respondents. 

Ross, J.—This is an appeal against 
an order of the Additional Subordinate 
Judge of Purulia reversing a decision 
of the Munsiff of Raghunathpur and 
remanding a partition suit for allotment 
of hasil land and began according to the 
principles laid down in the judgment. 

A preliminary objection is taken on 
behalf of the respondents that this is not 
a remand under O. 41, R. 23 nor under 
R. 25 : it is remand under the inherent 
power of the Court and no appeal lies : 
Baghunandan Singh v. Jadunanclan 
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Singh (l). On behalf of the appellants 
it is contended that the order is a remand 
under 0. 41, R. 53. It seems to mo 
plain that this is not a case of a suit 
being disposed of upon a preliminary 
point. The order of remand goes on to 
the whole principle on which tho parti¬ 
tion is to be made and there is no 
question of any preliminary point ; it 
Effects the whole decision of tho whole 
suit. The remand must therefore be 
taken to have been made under the 
inherent powers and no appeal lie3. 

I am then asked by the appellants 
to treat the appeal a3 an application in 
revision. The question then arises as to 
whether there is any point of jurisdiction. 
The contention on behalf of the appel¬ 
lants is that the parties having agreed 
to the allotment as made by the Commis¬ 
sioner, the Subordinate Judge had no 
jurisdiction to alter it; and, secondly, 
that the Subordinate Judge had no juris¬ 
diction to lay down a principle of 
partition which is against the settled law. 
Reference was made to a passage in the 
Commissioner’s report where he sa> s , 
Both the parties requested me to divide 
that chak according to their respective 
shares keeping them in possession of 
their lands as far as practicable and 
accordingly I divide the chak keeping 
the parties in possession of their lands 
as far as possible.” Evidently the parti¬ 
tion made by the Commissioner did not 
meet tho wishes of tho parties because 
it was objected to when the report came 
before tho Munsiff. The objection of the 
defendant was that as he had reclaimed 
more of the danga land he ought to be 
left in possession of it. It cannot bo 
therefore said, with any show of reason, 
that the allotment made by the Commis¬ 
sioner was agreed to by the parties. All 
that the parties agreed to was that they 
should be left in possession as far as 
possible, but from the manner in which 
this agreement was applied in practice 
there is no reason to suppose that the 
parties agreed to the allotment because 
in fact objection Was taken to the parti¬ 
tion actually made. 

With regard to the principle of law, 
reference was made on behalf of t e 
appellants to the decision of the Judicial 
Committee in The Midnapur Zamindary 

J. 253=43 I. C. 959=4 


Co. v. Naresh Narain (2), where it wa3 
laid down that if ft cosharer purchases 
any jote right in the lands held in 
common by the cosharers such a 

purchase will be held to have been a 
purchase for the benefit of all the 
cosharers, and it is contended that the 
view that the Munsiff took was right, 
namely, that if the defendant expended 
money, on reclaiming the danga land 
which was held in common tenancy, he 
did so at his own risk and that the 
reclamation would be for the benefit of 
the joint property. On the other hand 
there i 3 a decision reported in Kallian 
Banerjee v. Madhusudan Butictj ee (3), 
where", in precisely similar circumstances 
to the present, the principle adopted by 
the learned Subordinate Judge was laid 
down by the Calcutta High Court. In 
any case if the learned Subordinate 
Judge was in error in this part of his 
judgment it is merely an error of law and 
does not affect bis jurisdiction. 


It was further contended that ho had 
acted without jurisdiction in directing 
a partition of the Bagan because the 
Bagan was not partitioned by the 
Commissioner and no objection was taken 
on this score before the Munsiff. It 
seems true that this objection was not 
taken before the Munsiff ; but the parti¬ 
tion was to be a partition of the whole 
property and, if by oversight or for 
any other reason one of the properties 
was left unpartitioned 1 think that it 
was open to tho parties to draw the 
attention of the learned Subordinate! 
Judge to the omission and to get a 
direction from him in the matter. 

In my opinion this appeal as a second 
appeal does not lie and must bo dismissed 
with costs ; nor can it succeei as an 
application in revision. 

Appeal dismissed. 


(2) 1924 P. C. 144=51 Cal. G3l=51 I. A. 
293=47 M. L. J. 23=2G B. L. R. 651=35 
M. L. T. 1G9=23 A. L. J. 7G=5-L. R. P. C. 
137 = 29 C. W. N 34=20 M. L. W. 770= 
(1924) M. \Y. N. 723 (P. CJ. 

(3) 8 C. L. R. 259. 


(1) [1918] 3 P. L. 
P. L. \Y. 450. 
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Jwala Prasad, J. 

Udit Singh and others —Accused— 
Petitioner s. 

v. 

Emperoi — 0pposite Party. 

Criminal Revision No. 726 of 1924, 
Decided on 22nd January 1925 from an 
order of the Dt. Magistrate, D - 3rd 
December 1924. 

(a) Venal Code, S, 07 —Injury caused to com - 
plainant while rescuing cattle led by accused to 
cattle pound — Accused have the right of private 
de fence. 

Some cattle belonging to the complainant were 
doing damage to the accused’s field. They con¬ 
sequently seized them and were taking them 
tc the pound. In the meantime the complainant 
and his men came and began to rescue the cattle 
by the use of force. The accused, however, 
succeeded in taking some cf the cattle to the 
pound. But the accused’s -party inflicted some 
injuries on the party of the complainant. 

Held: that the act of the complainant in*res- 
cuing the cattle was unlawful and therefore the 
accused were protected by their right of private 
defence. [P 743 C1&2] 

★ (6) Penal Code , S. 97—Question of exceeding 
right dees not always depend on injuries caused. 

The question of exceeding the right of 
private defence does not always depend upon 
the amount of injuries caused., [P 764 C 2] 

.S'. P. Varm i and Sham Bahadui — 
for Petitioner. 

Judgment.—The petitioners, seven 
i a number have been convicted of assault. 
Petitioners Udit Singh, Narain Singh and 
Khiro Singh have been convicted under 
S. 325, Indian Penal Code, and sentenced 
to imprisonment till the rising of the 
Court and to pay a fine of Rs. 100 each. 
The remaining petitioners, Dipan Singh, 
B aldeo Singh, Gursahai Singh and Daso 
Singh have been, convicted under 
S. 323, Indian Penal Code, and sentenced 
to pay a fine of Rs. 50 each. Two other 
persons Rameshwar Lall, and Ram Sarup 
Singh were also put on their trial along 
with the petitioners. They have however, 
been acquitted. 

Rameshwar Lall is the patwari of the 
malik; Ram Sarup Singh is his gomashta 
and Udit Singh, Narain Singh and Dipan 
Singh are barahils of the malik. The 
accused are residents of a village called 
Handia and the complainant, Chhotoo, is 
a resident of village Ekowna. The tkhud- 
kasht lands of village Ilandia are just 
after the lands of village Ekowna. The 


complainant is the son of Bidu Gope, 
Mithu is his brother. They are residents 
of village Ekowna. The case for the prose¬ 
cution is that on the day of occurrence 
the abovenamed barahils of the malik 
namely, petitioners Narain Singh, Udit 
Singh and Dipan Singh, went to the com¬ 
plainant’s house and asked him to supply 
five seers of milk and one pot of curds 
for the Tilsankranti festival. The com¬ 
plainant declined on the ground that he 
had no milk cow. The accused began to 
abuse the complainant who returned 
their abuse. The accused went away 
thereatening him, and in the evening they 
came in the company of other accused in 
a mob of about 125 persons in number, 
all armed with lathis , to the com¬ 
plainant’s khalihcni where he was with 
his brother Mithu and his father Bidu 
Gope. Patwari Rameshwar Lall and 
gomashta Ram Sarup Singh ordered his 
companions to assault the complainant 
and his men, to remove paddy and to 
impound his cattle. Thereupon Khiro 
Singh and Narain Singh assaulted Bidu 
Gope on his palms causing fracture of 
left ring finger and right thumb while 
Dipan Singh assaulted on his head and. 
Udit Singh on his left leg. Baldeo Singh, 
Daso Singh, Gursahai and Khiro Singh 
assaulted Mithu Gope. The complainant 
lied to a distance of four or five bamboos 
out of fear. The accused then removed 
sixty maunds of paddy worth about Rs. 90 
and drove away IS heads of cattle from 
the hathan and impounded them in the 
Nardiganj pound. The complainant after¬ 
wards got them releasd on payment of 
Rs. 13-8-0. 

The defence story is that the complain¬ 
ant and his witnesses were grazing their 
buffaloes about 40 in number in the khud- 
kasht land of the malik of Ilandia and the 
jagir land of Paro Singh when Janki 
Kahar, Gokhal Singh and the petitioners 
Khiro Singh and Dipan Singh seized 
them and were driving them to the pound 
when the complainant and his men came 
armed with lathis and forcibly rescued 
the cattle after assaulting Janki Kahar 
and Khiro Singh. That was the subject 
of a counter-case. 

The learned Magistrate held that the 
prosecution failed to establish the motive 
alleged by the complainant for the com¬ 
mission of the offence by the accused. 
The motive alleged was the refusal on 
the part of the complainant to supply 
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milk and curds to the accused. The 
Magistrate has held upon excellent rea¬ 
sons given by him that the motive alleged 
is “absurd;" on the other hand the 
Magistrate has accepted the origin of the 
occurrence as stated by the accused. He 
says : “ The village Handia is at a dis¬ 

tance of about half a mile from Ekowna 
and the khudkasbt land of the proprietor 
of Handia begins after the land o 
Ekowna. It is also admitted by the 
Prosecution Witness No. 6 that the cattle 

of Ekowna go to Handia for grazing, it 

is, therefore, no wonder that the cattle ot 
the complainant and his witnesses were 
seized bv the accused for grazing the 
crop and that the complainant and his 
witnesses in the attmept to rescue the 
cattle received injuries, but being over¬ 
powered the accused succeeded in im¬ 
pounding 18 heads of cattle. ,, 9 

counter-complaint (of the defence) was 
filed quite in time, whereas this com- 
plaint was filed in the last hour at 
about 5 pm. after taking time to concoct 
the motive ... I have no reason to 
disbelieve the defence story. The Magis¬ 
trate disbelieved the case of the prosecu¬ 
tion that the cattle of the complainant 
were removed from his Bathan and that 
sixty maunds of paddy was also removed 
by the accused. The Magistrate says, 
am'not prepared to believe this part of the 
story.” He accepts the defence case that 
the complainant and his witnesses were 
grazing their buffaloes in the khudkasht 
held of Handia and the accused Khiro 
Singh and others began to drive the 
cattle to pound when the complainant and 
his men raised an alarm'and forcibly res¬ 
cued about 22 heads of cattle after assault¬ 
ing Khiro Singh and Janki Kahar who, 
however, succeeded in impounding. IN 
heads of cattle” Upon these findings 
the Magistrate acquitted the accused of 
the charges under Ss. 117, Indian Penal 
Code, of rioting and -170. Indian Penal 
Code, of theft. After this, the only charge 
against the accused was of assault under 
Ss. 325 and 323, Indian Penal Code. 

The accused pleaded right of defence 
with respect to thi3 part of the prosecu¬ 
tion case. The Magistrate has refused to 
give the accused the right of private de¬ 
fence upon the ground that the cattle in 
question belonged to the complainant and 
in trying to rescue them 'from the accused 
who had seized them while trespassing in 
their field and were taking them to the 
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pound, the complainant was not commit¬ 
ting any theft, robbery or mischief whereas 
S. 97, Indian Penal Code, gives right of 
private defence to defend a property only 
against an offence following the definition 
of theft, robbery, mischief or criminal tres¬ 
pass. In the present case the Magistrate 
says that the cattle belonged to the com¬ 
plainant and, therefore, there could be no 
theft and hence no right of private de¬ 
fence against the rescue of the same ac¬ 
crued to the accused. Another reason why 
the Magistrate refused the right of private 
defence to the accused is stated by him 
to be that there was time to have re¬ 
course to the protection of public autho¬ 
rities and consequently there was no 
occasion for the exercise of right of 
private defence. This view ot the Magis¬ 
trate is entirely wrong. After having 
taken this view the Magistrate held that 
the accused were not justified in causing 
severe injuries to Bidu Gope and simple 
hurt to Mithu Gope. The view taken by 
the Magistrate will not stand a critical 
examination of it. The learned Session-* 
Judge has lightly treated this point and 
has not entered into any discussion. He 
simply says in his judgment : “ The 
decision of the lower Court on the ques¬ 
tion of the right of private defence is, in 
my opinion, sound and in view of this I 

uphold the conviction.” 

Upon the findings of the Magistrate 
the accused were exercising the right 
given to them under S. 10 of the Cattle 
Trespass Act (I of 1871). According to 
his finding the complainant and his men 
were grazing their cattle upon the land 
of the accused and were doing damage 
thereto. The accused were, therefore, in¬ 
terested in seizing the cattle and taking 
them to the pound. S. 24 of the Act for¬ 
bids resistance or opposition to the 
seizure of cattle liable to be seized under 
the Act. Therefore, the complainant and 
his men were not entitled to oppose the 
seizure of the cattle when they were be¬ 
ing taken to the pound by the accused. 
Therefore, the accused were lawfully in 
possession of the property under the 
Cattle Trespass Act when they were 
taking them to the pound. The fact that 
the accused were not the owners of the 
property does not afiect the question, lor 
Illustrations (j) and (k) to S. 378 will 
show that removal from the lawful pos¬ 
session of a person is theft even by the 
owner of the property if the removal 
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with dishonest intention. In the present 
case, as observed above the accused were 

in possession of the property ; 
they had not only right but were bound 
to take the cattle to the pound 
within 2 A hours of the seizure, The 
complainant and his men in trying to 
rescue the cattle were trying to remove 
them from the lawful possession of the 
accused with the dishonest motive of 
causing wrongful gain to themselves; at 
least with respect to the fee which they 
would have to pay in getting the cattle 
released from the pound. As a matter of 
fact the accused had seized 40 heads of 
cattle ; the complainantsTescued 22 heads 
and thus saved to themselves the fee for 
those cattle, and got a release of the re¬ 
maining 18 heads of cattle on payment 
of Rs. 13-8 only. In the present case it 
is absurd to say that there was time to 
have recourse to public authorities. The 
cattle were doing damage to the accused’s 
field, and they consequently seized them 
and were taking them to the pound. In 
the meantime the complainant and his 
men came and began to rescue the cattle. 
The accused, however, succeeded in tak¬ 
ing some of the cattle to the pound. 
\\ here was the time to go to the public 
authorities ? The suggestion of the 
Magistrate is that the accused should 
have left the cattle and allowed them to 
bs rescued, and then they ought to 
have lodged a complaint against the 
complainant for illegal rescue. This is no 
doubt a very good suggestion of the 
principle of non-violence to he exercised 
on the part of the accused, hut they had 
a right t3 commit violence and to protect 
the cattle from being illegally -rescued 
and also to protect their own person from 
the attacks ol the complainant and his 
party; and I wonder if the exercise of the 
principle of non-violence would have saved 
the accused in the situation in which 
they were placed and I am afraid if they 
had not stood up boldly and fought 
against the unlawful act of the complain¬ 
ant they would have received severer 
injuries than what they received. Suppose 
for the sake of argument that the rescue 
by the complainant of the cattle seized by 
the accused was not an act of theft. 
Still the question remains that when the 
complainant and his men came and actu¬ 
ally rescued about 22 heads of 
cattle, more than half the number, 
they could not do so without using 


violence and if they used violence the 
accused were entitled to return the blows 
in order to defend themselves from the 
attacks of the complainant and his men. 
The question of exceeding the right of 
private defence does not always depend 
upon the amount of injuries caused. Both 
sides were admittedly injured in the pres¬ 
ent case, although the injuries on the 
person of the men of the complainant 
were more in number and severer in 
nature, still the accused having the right 
of private defence were justified in caus¬ 
ing more injuries to the party of the 
complainant than they themselves received 
for if they had not done so, they would 
not have been able to save themselves 
and the 18 heads of cattle which they 
successfully took to the pound. This 
aspect of the case has not been looked 
into by the Courts below. Rescue of 
cattle is a very serious thing and must 
be put an end to, for the owners of fields 
cannot tolerate the cattle of the other 
persons trespassing upon their lands. 
Consequently the law has given them 
power to seize the cattle and put them 
into peund. Forcible rescue has also been 
held to be illegal. Therefore the com¬ 
plainant and his men were aggressors in 
the present case as held by the Court below 
and they must thank themselves if in 
their illegal attempt to rescue the cattle 
they received injuries on their person. 
There is nothing to show, and the facts 
found are not clear, that the accused in¬ 
flicted mere irjuries than wue abso¬ 
lutely necessary to defend themselves and 
the cattle in their possession. 

The result is that the application is 
allowed, the convictions and the sentences 
are set aside, and the fine, if realized, 
should he refunded. 

Application allowed. 
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representatives on record—Plaintiff snould not 
Pe mide to suffer — Lim. Act, S. 5. 


Dawson-Miller, 0. J., and Foster, J. 
Tofa Lal Das—Plaintiff—Appellant. 

v. 

Syei Moinuidin Mirza and others 
Defendants—Respondents. 

First Appeal No. 203 of 1922, Decided 
on 19th January 1925, from a decision of 
the Sub.-J., Purnea, D - 31st May 1922. 

• ^ ( a ) Lim. Act, Articles—Two articles apply¬ 
ing—One article general and the other special— 
Latter should be preferred. 

Where the relief claimed is covered by two 
articles of the schedule, one beiug of general 
import and the other of special import, applying 
to the particular fastsof any case, the latter shall 

govern. t R l6t G ‘ 1J 

★ ★ (6) Lim. Act, Arts. 1)6 f and 62 —Money 
paid unde - mistake—Suit to recover is governed 
by Art. 9b and not by Art. G2. 

Artiole 96 should be preferred to Art. 62 in a 
suit to recover money paid by the plaintiff to the 
defendant by mistake in excess of the amount 
legally due, 431 Mad. 230, Ref ; 12 Cal. 533, Dls- 
cussed. In cases where the relief is based on 
mistake the period of limitation should run 
from the time when the mistake was first dis¬ 
covered even if some other article in the Limi¬ 
tation Act should be wide enough to include 
the cause of action. Otherwise in many cises 
the relief would be barred before the plaintiff 
could possibly be aware that he had a right to 
sue. The remedy in such a case as the present 
is provided by S. 72 of the Contract Act which 
enacts that a person to whom money has been 
paid or anything delivered by mistake or under 
coercion must repay or return it, and it is rea¬ 
sonable to suppose that it was not the inten¬ 
tion of the legislature in passing the Limitation 
Act to take away that remedy in the case of 
money paid under mistake merely because the 
mistake remained undiscovered for three years 
from the date of-payment. [P 76s C. 1] 

if (c) Lim. Act, Articles—Applicability—Two 
or more articles applying—One prodding longer 
period should be preferred. 

In giving effect to a statute of limitation if 
two articles limiting the period for bringing 
the suit are wide enough to include the same 
cause of action, and neither of them can be 
said to apply more specifically than the other 
that which keeps alive rather than that which 
bars the right to sue should generally, and apart 

from other equitable consideration, be preferred. 

[I\ 766 C. 2] 

(d) Civil P. G\, 5'. 151 —Order declaring appeals 
are analogous, does not result in their consolida¬ 
tion — Practice—Consolidation of suits. 


The effect of an order declaring that appeals 
are analogou is merely that they shall be heard 
together. 15 has not the effect of consolidation 
and an order passed in one does not govern the 
other unless expressly stated. 

★ (e) Civil P.C., O. 22, 11. 4 —One plaintiff 
dying during suit—Plaintiff m'sled by Court s 
order and hence not applying to bring proper legal 


Where, on the death of fche executor of one of 
two defendants, during the pendency of suit, 
plaintiff applied for substitution of heirs of 
defendant on the record and the Court without 
investigating under R. 5 whether the heirs were 
proper representatives directed the suit to pro¬ 
ceed but subsequently at the appellate stage it 
transpired that the proper legal representative 
was the next executor and not heir of defend- 
aut and therefore the suit was contended to have 

abated. 


Held ; that plaintiff was misled by the order 
of Court allowing suit to proceed and should 
be entitled under S. 5 of the Limitation Act to 
have the abatement, if there was an abatement, 
oof f L'. 770 C. 2] 


L. N. Singh and S. N. Hussain—tot 
Appellant. 

K. Hussain —for Respondents. 


Dawson-Miller, C. J —The plaintiff, 
who is the appellant in this appeal, v^as 
the patnidar of a shave in two villages 
comprising part of the Khagra estate 
in the Purnea district of this province, 
and owned by two brothers, Syed Mohi- 
uddin Mirza and Syed Moinuddin Mirza 
each of whom owned a separate 8 annas 
proprietary share. Shortly before July 
1921 when the present suit was insti¬ 
tuted Syed Mohiuddin died and the per¬ 
sons impleaded a3 defendants in the suit 
are the surviving brothers Syed Moin¬ 
uddin and the executor, the widow and 
fche daughter of the deceased brother. 

The suit was instituted to recover hack- 
with interest a sum of Rs. 5,312-8-0 paid 
by the plaintiff to his landlords as cess in 
excess of the amount for which he was le¬ 
gally liable for the mulki yearsl318 to 1325 
and half of the year 1320, which com¬ 
prise a period between the first half of 
1910 and the second half of 1918 A. D. 

The patni taluk which the plaintiff held 
wa 3 assessed in the Collectorate rolls in 
or just before the year 1910 at a valua¬ 
tion of Rs. 7,714 to take effect from the 
beginning of the year 1318 M. S. As the 
cess demanded by the landlords and paid 
by the plaintiff had been calculated on a 
valuation of Rs. 17,714 the annual cess 
paid to the landlords based upon the 
larger valuation was Rs. 974-1-6, whereas 
the proper amount payable on the actual 
valuation was R 3 . 319-1-6. The excess 
payment therefore was Rs. 625 for the 
first eight years and half of that amount 
for the last year by which time the mis¬ 
take had been discovered. 


766 Patna 


Tofa Dal Das v. Syed Moinuddin (Dawson- Miller, G. J.) 1925 


The plaintiff alleged in his plaint and 
proved by his evidence that the larger 
sum was represented to him as the cor¬ 
rect valuation by the landlords’ muhar- 
rir Manmohan Das who produced a copy 
of the cess valuation roll showing the 
valuation as Es. 17,714 and that he paid 
on that valuation. He also deposed that 
he did not himself receive from the 
Collector a copy of the valuation roll. 
It appears from the evidence given by 
iihe plaintiff and his son that he acted 
upon the representation made on behalf 
of the landlords and had no suspicion 
that the valuation was not correct. 
In his plaint he further alleged that the 
landlords’ valuation roll had been fraudu¬ 
lently altered so as to make the valua¬ 
tion appear to be Es. 17,711 instead of 
Es. 7,711, and that they fraudulently 
induced the plaintiff to pay on that valu¬ 
ation. A criminal proceeding was in 
fact instituted before the District Magis¬ 
trate against the manager of the Khagra 
estate, Mr. P. \Y. Duff, in 1919 but as no 
criminal offence against him could be 
proved, the proceedings were withdrawn 
and in the present suit the charge of 
fraud has not been persisted in. It is 
the fact, however, that the defendants’ 
copy of the cess valuation roll shows the 
valuation as Es. 17,714 and not Es. 7,714 
as appears in the Collectorate rolls. It 
should also be mentioned that in pro¬ 
ceedings before the Collector on the 
13th dune 1919, at the instance of the 
plaintiff, the Collector passed orders that 
the Khagra estate should he informed 
that the correct valuation of the plaint¬ 
iff's tenure in the cess roll was Es. 7,714 
and not Es. 17,714 as appeared in the 
landlord’s copy. 

The defendants in their written state¬ 
ment denied the charges of fraud and 
maintained that the correct valuation 
waj the larger figure and not the smaller 
and that the cess was payable upon a 
valuation of Es. 17,714. They further 
pleaded that the suit was barred by 
limitation. 

The learned Subordinate Judge of 
Purnea before whom the case came for 
trial found that the correct valuation 
was that pleaded by the plaintiff. As 
the charge of fraud had been abandoned 
he found that the charge had not been 
substantiated. On the question of limi¬ 
tation he found that Art. 62 of the Limi¬ 
tation Act, as contended by the defend¬ 


ants, was applicable and that Art. 96' 
as contended by the plaintiff, did 
not govern the case and that the 
claim was barred in respect of any 
cess paid more than three years before the 
commencement of the suit. It followed 
therefore that the only sum recover¬ 
able was the sum of Es. 312-8-0 paid on 
the 19th November 1918, the claim for 
the earlier payments made more than 
three years before the commencement 
of the suit being barred by limitation. 
He accordingly passed a decree for 
Es. 31*2-8-0 together with interest at 12 
per cent, per annum from the date of pay¬ 
ment to the date of the suit amounting 
to Es. 99-8-0 making Es. 412 0-0 in all 
and allowed 6 per cent, per annum inter¬ 
est upon the decretal amount from the 
date of tie decree to the date of realisa¬ 
tion. 

From this decree the plaintiff has ap¬ 
pealed and contends that Art. 96 of the 
Limitation Act and not Art. 62 as found 
by the learned Subordinate Judge is ap¬ 
plicable. Art. 62 relates to a claim for 
money received by the defendant for the 
plaintiff's use and prescribes a limitation 
period of three years from the date when 
the money is received. Art. 96 applies to 
a suit for relief on the ground of mistake 
and the period of limitation therein pres¬ 
cribed is three years from the date when 
the mistake becomes known to the plain¬ 
tiff. lb follows, therefore, that if the latter 
article is applicable the plaintiff is entitled 
to recover the whole sum claimed as the 
mistake was not discovered until within 
three years from the date of the suit. 
Apart from the question as to which 
article applies on the assumption that the 
excess payments were made by reason of 
a mistake on the part of the plaintiff, it 
has been contended on behalf of the defen¬ 
dants that the relief claimed in the plaint 
is based not upon mistake but upon fraud 
and that the case of fraud has failed. The 
relief claimed in the plaint is framed as 
follows : “ The plaintiff prays for the 
following reliefs : 

(a) A decree may he passed in favour of 
the plaintiff against the defendants for 
the refund of Es. 9,006-4-0 as principal 
and interest as per account given below 
on account of the excess amount realized 
from him by the defendants’ estate.” 

Clauses (b) and (c) relate to costs and 
any other relief to which the plaintitl 
may he deemed entitled. It is true that 
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in fcb© body of the plaint where the facts 
are set out it is alleged that the landlords 
fraudulently realized from the plaintiff 
the excess amount every year and that 
the defendants are liable to refund the 
same. At the same time paragraph 2 of 
the plaint alleges that the manager and 
amlas of the landlords showed the karpar- 
daz and son of the plaintiff a valuation 
roll with an entry of Rs. 17,714. as the 
valuation on account of their patni maha 
and after having assured them collected 
from the plaintiff cesses according to the 
said valuation and the plaintiff continuec 
to pay cesses according to the valuation 
as represented and assured by the man¬ 
ager and amlas of the landlords ; and.in 
paragraph 4 it is alleged that the plain¬ 
tiff’s suspicion having been aroused he 
obtained a copy of the valuation roll on 
the 12th April 1919 and on perusal of it, 
it transpired that the correct valuation 
was Rs. 7,714 and that he afterwards 
claimed back the balance overpaid. The 
actual relief as claimed is nut stated to 
he based either upon mistake or fraud 
but must be taken as based upon the 
acts alleged in the body of the plaint. 
In substance the plaint makes out a case 
of mistake induced by the representations 
of the defendants or their servants and 
whether these representations were frau¬ 
dulent or not the ground upon which 
the plaintiff is entitled to recover, if at 
all, i3 that the payment was made under 
a mistake of fact as to his liability. 
Even in cases of fraud the foundation of 
the claim is based upon mistake, for if 
the alleged fraud did not deceive the 
plaintiff he would not have any cause of 
action. It is true the charge of fraud 
has failed but the case of mistake has 
been amply proved and, in my opinion, the 
plaint is comprehensive enough to cover 
the relief claimed on that ground. 

It remains to consider which article of 
the Limitation Act governs the present 
case. It is well established that wheie the 
relief claim is covered by two articles of 
the Schedule, one being of general import 
and the other of special import applying to 
the particular fact ot any case the latter 
shall govern. Art. 62 undoubtedly covers 
many more cases than those of mone\ paid 
under a mistake of fact. It is a general 
article covering all cases covered by the 
well known action in English Law for 
money had and received by the defendant 
for the plaintiff’s use. It would apply to 


cases of money received upon a consider- 
ration which happens to fail or of money 
rightfully received by the defendant for the 
plaintiff’s use but wrongfully detained as 
also for money obtained through extor¬ 
tion, deceit or oppression as well as to 
the case cf money paid by mistake. Some 
of these cases are undoubtedly provided 
for by later articles in the schedule. Ins¬ 
tances will be found in Art. which 
relates to suits by the assured to recover 
premia paid under a policy voidable at 
the election of the insurers. Art. *9 
which provides for suits by a principal 
against his agent for moveable property 
received by the latter and not accounted 
for and Art. 97 which relates to suits 
for money paid upon an existing consi¬ 
deration which afterwards fails. In each 
of these cases the commencement of the 
period of limitation is different from that 
provided in Art. 62 and the provision 
made with regard to tho special cases 
would govorn rather than that provided 
as to the commencement of the period oi 
limitation in Art. 62. If Art. 96 provided 
specifically for the case of a suit to 
recover money paid under a mistake and 
nothing more there could be no doubt that 
that article rather than Art. 62 would 
govern the presort case. Art. 16, how¬ 
ever, is itself an article of general import 
and covers all cases in which relief is 
sought on the ground of mistake. It 
would, for example, cover the case of a 
suit for rectification of a document 
on the ground of mutual mistake 
and other reliefs relating to moveable as 

well as immovable property. 

In Mathura Niitli Kanda v. Steel (l), a 
suit by a tenant to recover from the land¬ 
lord a sum of money paid in excess. of 
the amount demandable for cess, the High 
Court at Calcutta applied Art. 96 but in 
that case it does not appear to have been 
contended that Art. 62 wa? applicable. 
In Hanuman Kamutv. Hu uitman Maudu r 
(2) the claim was to recover purchase 
money on the ground of failure of con¬ 
sideration. Their Lordships held that if 
there never was any consideration .rom the 
beginning the price paid was money had 
and received within Art. 62 but they were 
inclined to think that the consideration 
did not fail at once so as to render the 
contract void but only when the pur- 

(1) [1S8S] 12 Cal. 533. 

(2) [1882] 19 Cal. 123-18 1. A. l e :S=G Sar. 91 

(P. C.). 
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chaser could nob obtain possession of the 
property and that the consideration then 
failed so that the case appeared to them 
to come within Art. 97. It was not 
necessary, however, to decide definitely 
which of these articles should be applied 
as in either case the suit was barred. In 
DJiaramchand v. Goralal (3) a case decid¬ 
ed in the Court of 1 the Judicial Commis¬ 
sioner of Nagpur the claim was to recover 
the purchase price paid for a house and it 
was held that in such a case it was only 
where the sale was void ah initio that 
Art. 62 applied but where the considera¬ 
tion subsequently failed Art. 97 being 
more specific would govern. But no case 
has been drawn to our attention in which 
it was directly determined whether Art. 
62 or Art. 96 should he preferred in a suit 
to recover money paid by the plaintiff to 
the defendant by mistake in excess of the 
amount legally duo. It has been deter¬ 
mined by the High Court at Madras that 
relief sought on the ground of fraud with¬ 
in the meaning of Art. 9o is governed by 
that article and not by Art. 62 or Art. 97. 
See Moidiyans son v. Raman Nair (-1). 

' On the whole I am of opinion that the 
intention of the legislature was that in 
cases where the relief is based on mistake 
the period of limitation should run from 
the time when the mistake was first dis¬ 
covered even if some other article in the 
Limitation Act should be wide enough to 
include the cause of action. Otherwise in 
many cases the relief would be barred 
before the plaintiff could possibly be aware 
ithat he had a right to sue. The remedy in 
such a case as the present is provided by 
S. 72 of the Contract Act which enacts 
that a person to whom money has been 
paid or anything delivered by mistake or 
under coercion must repay or return it, 
and it seems to me reasonable to suppose 
that it was not the intention of the 
legislature in passing the Limitation Act 
to take away that remedy in the case of 
money paid under mistake merely because 
the mistake remained undiscovered for 
three years from the date of payment. 
Moreover, I consider that in giving effect 
to statute of limitations if two articles 
limiting the period for bringing the suit 
are wide enough to include the same 
3ause of action, and neither of them can 
be said to apply more specifically than 

(3) [1918] 47 I. C. 88(3. 

U) [1908] 31 Mad. 230—IS 19^4 M. L. 

T. SO- 


the other, that which keeps alive rather 
than that which bars the right to sue* 
should generally, and apart from other 
equitable considerations, be preferred.; 
This applies I think with particular force 
to a case like the present where, if Art. 62. 
should be held to govern, the plaintiff 
through no laches or delay on his part 
would be deprived of his remedy before he 
could reasonably become aware that he 
had a remedy at all. 

It was argued, however, that the plain¬ 
tiff ought to have been aware all along 
that the correct valuation was the lower- 
figure because his copy of the cess valua¬ 
tion roll must have disclosed it. As 
against tin’s the plaintiff’ deposes that he 
never received a copy of the revised valua¬ 
tion roll in 1910 but accepted the correct¬ 
ness of the defendants’ copy whilst the 
defendants’ witness Manmohan Das 
alleged that the plaintiff had a copy of 
his own and that the valuation there 
mentioned was also the larger figure. 
Neither of the copies was produced in 
evidence but whichever version be correct 
there can be no doubt that the plaintiff 
was acting under a bona fide mistake in 
making the excess payment. Nor is 
there any reason to suppose that the 
plaintiff if he was aware of the correct 
valuation, as he must have been if he 
received a correct copy of the register 
would voluntarily pay cess based upoD a 
larger figure. 

It was also argued that the cess was in 
fact paid under legal process and there¬ 
fore could not be recovered back until the 
decree or order compelling payment had 
been set aside. The argument rests sole¬ 
ly upon an answer given by the plaintiff’ 
in cross-examination that his rents were 
usually realized under the patni sale law. 
What the exact significance of this state¬ 
ment may be is left in doubt but the 
point was never taken either in the plea¬ 
dings or before the Judge in the trial 
Court nor was any issue framed with re¬ 
gal'd to it before the trial. There is, in 
my opinion, no evidence sufficient to 
justify a finding that the excess payments 
made in this case were made under legal 
compulsion. I am of opinion that the 
claim is governed by Art. 96 of the Limi¬ 
tation Act and that the suit is not time- 
barred. 

A preliminary point was taken on 
behalf of the defendants that the appeal 
had abated as against the representatives 
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bi Syed Mohiuddin Mirza and that as the 
cause of action did not survive against his 
brother, the Defendant No. 1, the suit 
could not proceed and was defective for 
nonjoinder of parties. When the suit 
was instituted Dr. A. C. Taylor, the 2n 
defendant, was the executor of the late 
Sjed Mohiuddin’s estate and was proper¬ 
ly impleaded as his legal representative 
His widow and daughter, the 3rd and 4th 
defendants respectively, were also joined 
on the ground that they were his heirs. 
On the 27th October 1922 after the decree 
bad been passed in the trial Court and 
pending the appeal to this Court Ur. 
Taylor died. Within 90 days of that 
date, namely on the 8th January 1923, 
before another, executor or administrator 
had been appointed, the plaintiff applied 

to the Registrar of this Court to substi¬ 
tute in place of Dr. Taylor the 3rd and 

4th defendants, who were already on the 
record, as the legal heirs of the deceased 
Syed Mohiuddin and an order was passed 

on the 10th January as follows : 

“ Let it be noted that the heirs of the 
deceased Respondent No. 2 are already on 

the record.” 

Subsequently, some time before the 4th 
May 1923, Mr. T.N. Patridge was appoin¬ 
ted administrator of the estate in place 
of Dr Taylor but no application to sub¬ 
stitute him in place of the former execu¬ 
tor was made and Syed Mohiudin, it is 
contended, is not properly represented in 
this appeal, which has accordingly abated 
as against his legal representatives. The 
proper person to substitute failing t e 
appointment of a successor to Dr. Taylor 
to administer the estate, it wbs argued, 
was the legal representative of the late 
executor and not the widow and daughter 
and even after Mr. Patridge’s appoint¬ 
ment no application was made to bring 
him on the record. It was contended on 
behalf of the Defendant No. 1 that the 
whole appeal failed for defect of parties 
in the absence of the legal representatives 
of Syed Mohiuddin as the right to sue 
did not survive against the Defendant 
No. 1 alone. This argument, however, can¬ 
not prevail, for it is conceded that each 
of the brothers held a separate half share 
in the estate. W e held therefore that 
tho appeal could proceed at least against 
the first defendant to recover his half 
share of the excess payments. We accord¬ 
ingly directed the appeal to continue. 
The Defendants 3 and 4 have not appeared 
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to contest the appeal, but we intima¬ 
ted that we should like to bear what 
Mr. Patridge had to say on the question 
of abatement if the appellant took steps 
to bring him before the Court without 
delay. An application to set aside the 
abatement was subsequently filed at the 
end of last term before judgment was 
delivered and we reserved our judg¬ 
ment on the merits of the appeal until 
Mr. Partridge, the successor to Dr. Taylor, 
should have been served and given an 
opportunity of appearing and being heard 
on the application. He has now appeared 
and opposes the application. He contends 
that tho appeal abated as against the 
estate of Mohiuddin which he now repre¬ 
sents and that the abatement should not 
be set aside. It should be mentioned that 
the present suit was tried and heard to¬ 
gether with a rent suit in which Dr. Taylor 
as executor of Mohiuddin was plaintiff 
and the present appellant was defendant. 
The appellant appealed Jo this Court from 
the decree in both those suits which were 
determined by the same judgment in the 
trial Court. The appeals were by order 
of the Registrar declared analogous and 
were heard together. We have delivered 
a separate judgment in the rent appeal. 
The widow and daughter were not plain¬ 
tiffs in that suit. But on the death of 
Dr. Taylor an application was made to 
substitute them in his place as respon¬ 
dents in the appeal on the ground that 
they were the heirs and legal representa¬ 
tives of Mohiuddin. For some reason 
service of notice of the application 
was not effected upon them, and on 
Mr. Patridge’s appointment a few months 
later the application was renewed and he 
was substituted as respondent in place of 
Dr. Taylor in the appeal in the rent suit. 

Tho appellant contends in the first 
place that as the appeals were made 
analogous it was not necessary to effect 
substitution in both appeals. I am unable 
to accede to this argument. The effect 
of an order declaring that appeals are 
analogous is merely that they shall be 
heard together. It has not the effect of 
consolidation and an order passed in one 
does not govern the other unless expressly 
stated. 

It is next contended that the appeal 
has not abated, and even if it should be 
held that it has, there was sufficient 
cause within S. 5 of the Limitation Act 
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for not applying to set aside the abate¬ 
ment sooner. The provisions of that 
section are applicable by 0. 22, R. 9 (3), 
to an application under the earlier part 
of the same rule to set aside an abate¬ 
ment. 

Now there can be no doubt that the 
appellant was not guilty of any laches in 
applying for substitution after Dr. Taylor’s 
death. He was certainly in a difficulty 
as no one had been appointed to succeed 
Dr. Taylor. He applied in proper time to 
substitute the heirs and the order of the 
10th January 1923 was passed. In his 
petition he says that he was misled by 
the order of the 10th January 1923 which 
he considered as tantamount to accept¬ 
ance by the Court of the heirs of Syed 
Mohiuddin as the proper persons to re¬ 
present him after the executor’s death, 
and as those parties are still alive, the 
appellant did not think it necessary to 
bring Mr. Patridge on the record even 
after his appointment as Administrator 
cf Mobiuddin’s estate. I confess that 
there is considerable force in this argu¬ 
ment. I will assume that the heirs were 
not the proper legal representatives and 
that, pending the appointment of Dr. 
Taylor’s successor, the proper person 
would have been his executor if he had 
one or his legal representative whoever 
he might be. Nevertheless by O. 22, 
R. 4, Sub-rule (1), when one of two defen¬ 
dants dies and the right to sue does not 
survive against the surviving defendant, 
the Court shall on an application made in 
that behalf, cause the legal representative 
of the deceased defendant to be made a 
party and shall proceed with the suit. 
By Sub-rule (2) of that rule, any person 
so made a party may make any defence 
appropriate to his legal character as legal 
representative of the deceased defendant. 
By Sub-rule (3) where within the time 
limited by law no such application is 
made under Sub-rule (l) the suit shall 
abate as against the deceased defendant. 
No question was raised as to whether the 
heirs were the legal representatives of 
Mohiuddin. If in had been, it was the 
Court’s duty under O. 22, R. 5, to decide 
that question. The appellant contends 
that the or3er of the 10th January 1923 
was an order substituting the heirs as the 
legal representatives and the proper per¬ 
sons to defend the suit under O. 22, R. 4. 
The order does not in terms decide that 
they are the legal representatives, but 


merely notes that the heira of Mohiuddin 
are already on the record. The object of 
this was no doubt to intimate that 
service of notice upon them of the appli¬ 
cation for substitution was not necessary. 
The appellant took this as a direction of 
the Court on an application under R. 4 
that the heirs were the proper legal re¬ 
presentatives. I think it is clear that the 
appellant was misled, and not unna¬ 
turally misled, as to the legal effect of 
this order. It cannot be said that he was 
guilty of laches in the matter as he did in 
fact take steps in the rent suit to 
bring Mr. Patridge on the record after 
Dr. Taylor’3 death, and it may be assumed 
that had he not been misled by the order 
of the 10th January 1923, he would have 
taken similar steps to bring Mr. Patridge 
on the record in the present suit also. 
Whatever may be the legal effect of that 
order, I think that the appellant was 
misled by it and should bo entitled under 
S. 5 of the Limitation Act to have the; 
abatement, if there was an abatement, 
set aside. Mr. Patridge has now been 
brought before the Court, and it cannot be 
said that the interest which he represents, 
that is the estate of Mohiuddin, has been 
in any way prejudiced by what has 
happened. He has been given an oppor¬ 
tunity of arguing the appeal on the 
merits, but the learned vakil who repre¬ 
sents him, and who argued the case fully, 
on behalf of the first defendant, does nob 
desire to add anything on his behalf in 
addition to the arguments he has already 
put forward. In these circumstances I 
think the proper order to make is that 
Mr. Patridge should be substituted as res¬ 
pondent in place of the widow and 
daughter of the late Syed Mohiuddin Mirza 
in this appeal and that the abatement, if 
it has taken place, should be set aside. 

The result is that the decree of the 
learned Subordinate Judge will be varied 
by ordering that the respondents Syed 
Mohiuddin Mirza and Mr. Patridge, as 
Administrator of the estate of the deceased 
Syed'Mohiuddin Mirza, are liable severally 
for a moiety of the sums paid in excess 
of the amounts of cess due for the years 
1318 to 1325 M. S. amounting to Rs. 5,000. 
In the circumstances these sums will 
carry no interest up to the date of this 
decree, bub interest at G per cent, per 
annum will be payable on the amount 
aw T arded hereunder from this date up to 
the date of realization. 
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The appellant is entitled to the costs of 
this appeal from the first defendant who 
alone has contested the appeal. Each 
party will bear his own costs of the ap¬ 
plication for setting aside the abatement. 

Foster, J—I agree. 

Decree varied. 
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for a declaration of title and recovery of 
possession. It was discovered that the 
defendants 1st party had caused to be re¬ 
corded in the survey papers that they were 
in possession of only 7 bighas, 8 kathas 
and 1 dhur of zerait land, and that the re¬ 
mainder of the land constituted the occu- 

• _ L f U q On/1 1 
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Mullick and Bucknill, JJ. 


Chanchal Mahton and others— Defen- 
d ants—Appellants. 

v. 


Bhagwan Gir and others —Plaintiff and 
Defendants—Respondents. 

Appeal No. 314 of 1922, Decided on 
18th March 1925, against Appellate Dec¬ 
ree of the Dist, J., Darbhanga, D/- 2nd 
December 1921. 


Bengal Tenancy Act, S. 11 6-Lessees f rom per¬ 
son holding for a term of years—Possession is 
as lessees from year to year— Occupancy rights 
v III not accrue in their favour. 

Persons holdicg under a lease for a term of 
years cannot make any contracts of tenancy 
with raiyats except contracts for a term no 
exceeding the period of their lease. The tenants, 
therefore, will be*presumed to be in possession 
for successive terms of one year by oral lease , 
S. 11G does not permit the accrual of occupancy 
rights in favour of such tenants. Iheycanno- 
claim the rights cf a non-occupancy raiyat 
under any part of tbe Bengal. lenancyAGtand 
the special law of limitation in bch. Ill of the 
Act does not apply ; therefore, the tenants are 
liable to ejectment as trespassers on the expiry 
of the tenancy of their lessors with which their 

own was co*terminous. *1 11 -* 


N. N. Sinha —for Appellants. 

Anand Prasad and B. K. Sinha —for 
Respondents. 

Mullick, J.— In 1876 the proprietor, 
the predecessor of the plaintiff, settled 24 
bighas 10 kathas of khudkasht zerait 
land with ODe Teg Ali for a period of nine 
years and thereafter with the 1st party 
defendants who ire the proprietors of the 
Jitwarpur Factory by successive leases 
from 1885 (corresponding to 1293 F. SJ 
down to 1914 to (corresponding to 13 l 1 
F. S.). In 1322, the plaintiff made a 

demand for khas possession, but 
no possession was given by the fac¬ 
tory till 1324. Negotiations for a new 
lease went on during that year and the 
next year, and finally on the 23rd Sep¬ 
tember 1916 the present suit was lodged 


defendants. 

The Munsif found that the plaintiff was 
entitled to recover khas possession of the 
whole 24 bighas, 10 kathas. 

In appeal the District Judge came to 

the same conclusion. 

In second appeal the High Court was 
of opinion that the District Judge’s rea¬ 
sons for holding that the lands were 
zerait were not conclusive and it remand¬ 
ed the whole appeal for re-heariDg and 
decision in accordance with law. 

The District Judge has re-heard the ap¬ 
peal and come to the same conclusion as 
before and the present second appeal is 
preferred against his judgment of the 2nd 
December 1921. 

The first question is whether the lands 
in suit are private lands within the mean¬ 
ing of S. 116 of the Bengal Tenancy Act. 
S. 120 of the Act prescribes what lands 
the revenue officor shall record as pro¬ 
prietor’s private lands and it provides 
that “ if any question arises in a Civil 
Court as to whether land is or is not a 

proprietor’s private land, the Court shall 

have regard to the rules laid down in this 
section for tho guidanco of Revenue Offi¬ 
cers.” The learned District Judge has 
upon evidence found that an area of < 
bighas, 8 kathas, 1 dhur is admittedly 
zerait. With regard to the remaining 16 
bighas odd he has accepted the evidence 
adduced by the plaintiff'. That evidence 
was to the effect that the proprietor had 
cultivated it with his own ploughs and 
bullocks since three or four years before 
the lease of 1876. In my opinion there 
was evidence from which the inference 
could be drawn that the land was private 
land and the finding of the District Judge 
cannot be challenged in second appeal. 

The next question is, whether the 
plaintiff has rebutted the entry in the Re¬ 
cord of Rights which shows tho 2nd party 
defendants to be occupancy raiyats in the 
16 bighas odd. The District Judge finds 
by implication that the Record of Rights 
has been rebutted by the plaintiff who 
gives evidence that there never was any 
raiyat on these lands. He relies upon 
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the recitals in the leases given to Teg Ali 


In 1876 and to the predecessor of the 1st 
party defendants in 1881 which speak of 
the lands being in the possession of the 
lessor. He also relies upon the circum¬ 
stance that no power was given in the 
lease in favour of Teg Ali to settle raiyats 
on the land. The lease of 1881 in favour 
of the 1st party defendants is not so 
clear. It recites that “ the lessee by 
holding possession and occupation and by 
making and causing to he made proper 
cultivation of the lease-hold property 
either by himself growing indigo or other 
crops or by making settlement with the 
tenants according to his own choice shall 
appropriate the proceeds thereof till the 
term of the lease.” The learned Judge 
apparently construes these words as 
meaning that the lessee shall arrange for 
the cultivation of ind’.go and other crops 
through agents, and not through persons 
inducted as raiyats, He finds that 
there was no tenant on the land when 
the 1st party defendants entered into pos¬ 
session and the case made by the 2nd 
pa"ty that they were in possession from 
before and that I hoy gave kurtwali pattas 
first of all to Teg Ali and then to the Jst 
party defendants and put them in posses¬ 
sion, cannot be believed. These kurt¬ 
wali pattas came down to the year 1310 
and the learned Judge finds that the 
whole story of the 1st party’s acquiring 
possession from the tenants is false and 
that the pattas were created in order to 
supply evidence for the Settlement opera¬ 
tions. These findings inasmuch as they 
involve the rebuttal of the settle¬ 
ment record, would have been sufficient 
to dispose of the case but the learned 
Judge adds at the end of his judgment 
that even if the 2nd party defendants 
were settled as raiyats by the factory 
thoy did not acquire any right of occu¬ 
pancy. It is not clear how he comes to 
this conclusion. Possibly his reasoning 
may he this : the first party were holding 
under a lease for a term of years and, 
therefore, they could not make contracts 
of tenancy with raiyats except contracts 
I for a term not exceeding the period of 
their lease, no lease registered or unregis¬ 
tered is produced. The tenants, there- 
'ore, could only have been in possession 
for successive terras of one year by oral 
'ease : S. 116 doo3 not permit the accrual 
of occupancy rights in favour of such te¬ 
nants, and it has been held by the Privy 
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Council in Jagarnath Das v. Janlci SinghI 
[1) that they cannot claim the rights of a 
non-occupancy raiyafe under any part of I 
the Bengal Tenancy Act and that the 
special Law of Limitation in Sch. Ill ol 
the Act does not apply ; 'therefore the 
tenants are liable to ejectment as tres¬ 
passers on the expiry of the tenancy 
of their lessors with which their own was 
co-terminous. The mere finding that the 
lands are the private lands of the pro¬ 
prietor was not sufficient for the disposal 
of the suit, but possibly the learned 
Judge’s reasoning was as given above. 

But . the point really does not arises 
and it is nob understood why the ‘learned 
•fudge has discussed a case which has not 
been made b\ either party. The case made 
by the raiyat defendants was not that 
they at any time were inducted into the 
lands by the factory but that the lands 
were their ancient ancestral occupancy 
holdings. The Munsif does appear to have 
found that there had been such an attorn¬ 
ment at invervals between 1312 and 1322 
and that the tenants had become non¬ 
occupancy raiyats but that as they were 

not claiming under a lease they were not 
non-occupancy raiyats to whom the pe¬ 
riod of limitation of six months prescri¬ 
bed for suits for ejectment applied. This 
was nobody’s case and in fact it was des¬ 
tructive of the case made by the 2nd 
party defendants. 

The 1st party have given up the land 

in their possession and have no further 
interest in the litigation and the appeal 
will, therefore, be dismissed with costs 
against the 2nd party defendants. 

Bucknill, J. —I agree. 

Appeal dismissed. 

(1) 1922 P. C. 142=1 Pat. 340=49 I. A, 81= 

35 C. I, J. 50G=3 P. L. T. 197=43 M. L. J. 
55=(1922) M. W. N. 410=31 M. L. T. 231= 
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Bucknill and Kulwant Sahay, JJ. 

King -Emperor . 

v. 

Akhileshwar Prasad— Accused. 

Reference No. 1 of 1925, Decided on 3rd 
March 1925, on reference by the Assis¬ 
tant S. J., Patna D, - 12th January 1925. 
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f.Viam Qnrl Vnq«W 1 ffl. hlS moth0T « h0 


* ( a ) Evidence Act, S. 24 —Moral exhortation 
by direct superior of accused is not objectionable. 

It a parson who is suspected of an offence is 
examined by a person in direct authority over 
him and if it is only in consequence of an induce¬ 
ment by way of benefit or a threat that the 
person under suspicion makes self-incriminating 
statements such are, broadly speaking, not re¬ 
ceivable in evidence because they are not in 
law regarded as strictly of a. voluntary nature 
but as having been perhaps induced in the o e 
case by a false hope and in the other by fear. 
On the other hand a merely moral exhortation 
to tell the truth is in no way objectionable.^ ^ 


wai at the time of the alleged occurrence 
a probationer official in the offices of the 
High Court where he was employed as 
what is known as a despatcher in the 
vernacular department. We are informed 
that he was in receipt of a salary of Rs. 
35 per mensem. He has a good knowledge 
of English and i3 by ciste a Kayestha. 

Part of his duties was to send away by 
post or rail packages of records for trans¬ 
mission to other Courts. 


+ (b) Practice-Holding Court beyond office 
hours Is Improper unless parties and the pleiders 
concerned agree—Civil P. C„ 0. 9. 

For practical purposes it is quite improper for 
a Judge to insist on sitting beyond the pres¬ 
cribed hours unless, of cousre, the lawyers in the 
case agree. The lawyers are professional men 
who have to regulate their interviews in accor¬ 
dance with the regular and prescribed hours of 
the Court’s sittings and it is not reasonable 
except for really unavoidable necessity or for the 
agreed convenience of all concerned that a*Court 
ahould insist on sitting at times neither pre- 
scribed nor suitable. 1922 All. 372 and 41 Cal. 

299. Ref. 782 ’ L * 1J 


P. K. Sen, Manohar Lai, S. P. Verma, 
D. N. Sircar and S. Dayal—lor Accused. 
Assistant Govt. Advocate — for the 

Crown. 


Bucknill, J.— This was a reference 
dated the 12th January 1925, made to this 
Court by the Assistant Sessions Judge 
of Patna under the provisions of b. dUi 
of the Criminal Procedure Code. 

It relates to one Akhileswar Prasad 
who was charged with having committed 

offences under Ss. 409 and 467 of the 
Indian Penal Code. He was tried before 
the Assistant Sessions Judge of Patna sit¬ 
ting with a jury. The jury unanimously 
found him not guilty. The learned Judge 
disagreed with this verdict and he sta.es 
that he considers it grossly perverse and 
against the weight of evidence. The learn¬ 
ed Judge recommends that the accuse 
should be convicted under both sections 
of the Indian Penal Code under which he 
was charged, hence this reference in 
support of which the Assistant Govern¬ 
ment Advocate has appeared. 

The matter is, therefore, one which 

needs most careful scrutiny. 

The accused is a young man of about 
23 years of age ; his father is dead : he is 
of respectable family and of reasonably 
good education having passed the 1. A. 
Examination and having appeared at a 
recent P. L. Examination; he is married 
and has three children and has to support 


In order to pay for the cost of trans¬ 
mission of these parcels by the train 
(some of course being bulky) the accused 
wa 3 provided with money by the cashier. 

It was the regular and correct practice for 
the accused to ask in writing for an ad¬ 
vance of cash 1 1 meet his requirements. 
Thi 3 writing requisition had to be placed 
before the Deputy Registrar for his ap¬ 
proval and initials, signifying his acqmas- 
cence. Armed with this, the accused 
would then quite properly take it to the 
cashier who would then give the accused 
the amount of cash authorized by the 
Deputy Registrar to be paid out. Ro 
entry in the cashier’s books is made at 
that time of the transaction, the requi¬ 
sition being temporarily kept by the 
cashier as the equivalent of cash until the 
accused had made up an account for the 

amount actually expended by himself, 
had presented that account through the 
superintendent, vernacular department, 
to the Deputy Registrar, ■ had had the 
account passed by the Deputy Registrar, 

had received it back and brought it back 

thus passed to the cashier. The cashier on 
being given the account thus passed by 
the Deputy Registrar by the accused 
would obtain from him an endorsement on 
it that be (the accused) had received cash 
for the amount of the account and would 
then enter up his (the cashiers) cash 
book and contingent register account 
book. The original requisition, being no 
longer of any use, was either destroyed 
or returned to the accused. 1 he Deputy 
Registrar, in the evening, examines and 
chesks the cash book with the contingent 
register account book. 

The usual amount of advance made to 
the accused was Rs. 20. 

This was undoubtebly the usual and 
regular practice, and in working soems a 
very ordinary scheme ; whether it is a 
good method or not I do not know. 
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The prosecution story was a very 
simple one. In April last the accused 
requisitioned to the Deputy Registrar for 
Rs. 20 ; this was allowed in the usual 
way. It is presumed, in view of what took 
place later, that he altered this requisi¬ 
tion to show authorization for an advance 
of Rs. 40 ; for the cashier of the High 
Court deposes that the accused in fact 
obtained from him R 3 . 40 depositing, as 
usual, with him (the cashier) the authori¬ 
zation. 

On April 23rd the accused submitted his 
account to the Deputy Registrar for 
expenses amounting to Rs. 20 only. This 
account is Exhibit 1. It showed six 
items only when presented to the Deputy 
Registrar namely : 

M. Sr. Rs. a. p. 

10-4-24 Rv. freight ... 4 5 7 12 0 V. attached. 

,, „ ... 3 15 6 SO V. attached. 

Tandom hire ... 0 0 0 

Cooly charge ... 0 10 

17-4-24 Ry. freight ... 2 0 4 14 0 V. attached. 
Tandom hire ... 0 G 0 

Cooly charge ... 0 10 

Total ... 20 0 0 


The total of Rs. 20 was placed low 
down towards the bottom of the account 
which is written out on an ordinary sheet 
of foolscap wdiich is headed : “ The fol¬ 

lowing are the accounts submitted of 
the amount advanced to me. ” 

The whole was in the accused’s hand¬ 
writing This bill or account is not 
personally handed by the accused to the 
Deputy Registrar, hut goes through the 
superintendent of the vernacular depart¬ 
ment, and it did so go ; it vvas approved 
by the Deputy Registrar who wrote on 
it “ Passed for Rs. 20 ” and appended his 
initials. The vouchers attached are 
railway receipts from the E. I. Railway 
and appeared to be in order ; the account 
was then given hack to the accused. It 
is alleged that he then added to it several 
moro items namely : 


M. Sr. Rs. a. p. 


1S-4-24 Ry. freight ... 1 

4 

3 11 u V. attached 

»» ». ••• 2 

5 

6 5 0 

Tandom hire 


0 G 0 

Railway freight ... 1 

15 

4 11 0 

»» 1 * ••• 1 

20 

4 14 0 

Cooly charge 


0 10 

Tandom hire 


0 6 0 


The sums thus added amounted to 
Rs. *20 which added to the previous 
Rs. 20 made a total of Rs. 40, for which 
sum he had received cash. He changed 


the “ 20 " of the total into “40 ” : it is ob¬ 
vious that there has been such a change, 
and similarly changed the “ 20 ” of the 
Deputy Registrar's approval note into 

40 ” ; the change is again obvious ; he 
attached railway receipts for the relative 
amounts alleged to have been expended by 

him on freight. 

All the new matter is in the accused's 
handwriting. All the railway receipts 
of both the old and new items are for¬ 
geries aod bogus, being written, however, 
on genuine forms purloined (some time 
ago) from the E. I. Railway. 

The accused then took the account 
thus altered to the cashier; he seeing 
that all the railway receipts appeared in 
order and tallied with the account and 
not suspicious of any fraud on the 
accused’s part, accepted it, obtained the 
accused’s endorsement “ Received pay¬ 
ment, ” returned the original requisition 
for the advance to the accused and then 
entered up the exjienditure of the Rs. 40 
in his books. The cashier in due course 
made over his cash-book (with the 
account, and of course, no doubt others) 
to the Accountant who in his turn makes 
up the contingent register book of 
Accounts. The accused by mean3 
firstly of altering his sanctioned requisi¬ 
tion for an advance from R 3 . 20 to Rs. 40 ; 
secondly, by utilizing and entering up 
bogus railway receipts ; and thirdly by 
adding items to the account or bill, after 
it had been passed by the Deputy Regis¬ 
trar for Rs. 20 so a3 to make it Rs. 40 
was thus enabled to pocket the whole of 
the Rs. 40. 

The fraud might well have remained 
undefectod for a long time, the stolen 
genuine railway receipt forms constituted 
the key to the easy perpetration of the 
scheme and, nob unnaturally, hoodwinked 
the olhcers engaged in routine work of 
the nature described. 

But suspicion became aroused by a for¬ 
tuitous circumstance. 

When, on the evening of the 23rd April, 
the cash-book was brought to the De¬ 
puty Registrar in order that he should, 
as wa9 his practice, check it with the 
contingent account register, he happened 
to notice the entry in the cash-book of 
the sum of Rs. 40 having been paid to 
the accused. He recollected, however, 
that he himself had only approved and 
passed the accused’s bill or account for 
Rs. 20 and not for Rs. 40 ; his attention 
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was arrested and he sent for the bill, B 
i e., Exhibit 1 ; he at once saw the altera- c 
t'ions and amplifications ; he sent imme- h 
diately for the accused. When the fa 
accused came the Deputy Registrar e 
showed him the bill. The accused denied 1 

having manipulated it. 

The Deputy Registrar then askecl the i 

accused to show what were the contents j 

of the parcels which he (the accused), i 

according to the bill, purported to have 

sent away on April 18th which was Good 

Friday and a holiday ; but the accused 

could give or gave no satisfactory expla- ^ 

nation. . ,, , ,, . 

The Deputy Registrar seeing that there * 

were attaohed to the bill (Exhibit l) a ; 

number of railway receipts then was pro¬ 
ceeding to the railway station to enquire 
if they were genuine when the accused 
overtook him, threw himself at his (the 
Deputy Registrar’s) feet and begged him 
not to go to the lailway station admitting 
that he had added all the items under the 

date of April 18th. 

The Deputy Registrar, however, went to 
the station and there _ ascertained that 
none of the vouchers, i. e., railway re¬ 
ceipts, attached to the bill had been 
issued by the railway authorities, lhe 
Deputy Registrar reported the matter the 
next morning to the Registrar, and it was 
then placed in the hands of the police. 

The Deputy Registrar furnished the 
first information report on April 2oth 
last. It reads : " Babu Akhaleshwar 

Prasad Sinha is a probationer in the 
Lower Division in the High Court and 
used to work as despatcher in the verna¬ 
cular department. It was one of his 
duties to send down records to lower 
Courts by railway parcel. In order to 
meet expenses he used to have an advance 
of money with him. After incurring the 
expenses he prepares a bill and submits 
it to me. I check his bill with reference 
to the vouchers attached thereto and 
then pass it. On day bofore yesterday, 
viz., the 23rd April, he submitted to me 
a bill for Rs. 20. The bill was dated 
the 23rd April and had entries for 10th 
and 17th of April. The bill was sup¬ 
ported by three railway money receipts. 
I checked the total and passed the bill for 
Rs. 20. I made an endorsement with my 
own hand. “ Passed for Rs. 20, A. C. 
23-4. ” The same evening, when the 
Accountant brought the cash-books to me 
for signature I found an expenditure of 


Rs. 40 for despatch of records. This 
created a suspicion in my miDd, and 1 
had the bill brought to me. I found my 
figure “ 20 ” changed into 40 ” and some 
entries interpolated against the date 
18-4-24. These entries were not on the 
bill when I had passed it I sent for him. 

He denied having changed the entries or 
put in subsequent entries. But 1 fully 
remembered that I had passed the 
bill for Rs. 20 and entries making up a 

total of Rs. 20 only had stood in the bill 
when I passed it. So I suspected the 
bona fides of the man and proceeded to 

the railway station to enquire < aboufc ^ h ® 
subsequent railway receipts which he had 
put down for the date, 18th April. >> hen 
I passed some distance, he overtook me m 
the way and made a confession that those 
railway receipts for 18th April were sham 
receipts. I recorded his statement, but 
still went to the railway station and 
there, on enquiry, 1 found that not only 
the receipts for the 18th April, but also 
the other ones attached to that bill, had 
not been issued from the Patna railway 
office I returned from the railway 
station at dusk. The next morning, soon 
after I came to office, ( I reported the 
matter to the Registrar, ‘Necessary action 
may be taken up.” The accused was 
duly charged with two charges. These 
were : “ First that you, on cr about the 
23rd day of April 1924 at Patna New 

City forged a certain document purporting 
to he a valuable security, to wit, a bill of 
the despatcher of the vernacular depart¬ 
ment of the Patna High Court with cash 
payment order (marked Ex. 1) by chang¬ 
ing the figure of Rs. 20 into Rs. 40 (and 
■ by interpolating the entries in Ex. 1 
, under date 18th April 1924, and by . 
5 making false railway vouchers, marked 
) Exs. 2-7, with intent to cause damage or 
5 injury to Government or to commit fraud) 

3 and thereby committed an offenc9 punish- 
1 able under S. 467 of the Indian Penal 
, Code, and within my cognizance, 
a “ Secondly, that you on or about the 
1 23rd day of April 1924 at Patna New 
h City, being a public servant in the employ- 
>- ment of the Government as a despatcher 
3 . in the vernacular department of the Hign 
>r Court, and in such capacity entrusted 
y with certain property, to wit, the sum of 
]. R 3 . 40, committed criminal breach of 

ie trust with respect to the said property 
le and thereby committed an offence punish- 
of able under S. 409 of the Indian Penal 
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Code, and vithin my cognizance and I 
hereby direct that you be tried by the 
said Court on the said charge.” 

Before the Committing Magistrate the 
accused made the following statements i~ 
My name is Akhilegwar Prasad, my 
father’s name is Hargauri Prasad. I am 
by caste Kayestha, and by occupation 
service. My home is at Manza Kalab- 
gunj, police station Kotwali, district Bha- 
g'alpure. I reside at Patna. 

Q. Do you know English ? 

A. Ye3. 

Q. Did you present this bill Ex. 1 ori¬ 
ginally to the Deputy Registrar only for 
Rs. 20 and subsequently when he passed 
it for that amount did you alter the figure 
of Rs. 20 written by him into Rs. 40 and 
made the interpolations for items cover¬ 
ing Rs. 20 per 18th April 1924 and also 
changed your total for Rs. 20 to Rs. 40 ? 

A. Yes, I did it. 

Q. Why did you do it ? 

A. The usual amount advanced to me 
was Rs. 20 only but in this bill I drew 
Rs. 40 as a temporary advance and sub¬ 
mitted this bill in adjustment of that 
amount. 


Q, How many members have you in 
your family ? 

A. Old mother, wife and 3 children. 

Q. No male member ? 

A. None. 

Q. Have you any income to support 
your wife, mother and children ? 

A. No, they are all dependent on me. 

My father died as Tauzi Nabis while still 
in service.” 

The accused was committed for trial, 
and before the Sessions Judge he with¬ 
drew substantially all that he had said 
previously which could be regarded as of 
confessional character. He now made the 
following statement : 

Q, Please see this bill, and say in 
whose bandwriting it is ? 

A. There is nothing on this bill, Exhi¬ 
bit 1, in my writing. The portion encir¬ 
cled in red ink and marked Exhibit 1 (a) 
is in the handwriting of the Deputy Regis¬ 
trar, Babu Amarnath Chatterji. 

Q. Were you employed in the Patna 
High Court ? 

A. Yes, as a probationer. 

Q • In what department did you 

work ? 


Q. But why did you not do it with 
the permission of the Deputy Registrar, 
and why did you forge the figures ? 

A . He had originally ordered an ad¬ 
vance of Rs. 20 which also I had changed 
into Rs. 40, so I had to prepare this bill 
also for Rs. 40. 

Q- But why did you draw Rs. 40 
when Deputy Registrar had passed for 
Rs. 20 ? 

A . There were bulky records and 
Rs. 20 could not have covered the amount. 

(J. But why did you not bring it to 
• the notice of the Deputy Registrar ? 

A. I did not do this, and that is mv 
fault. 

Q. Are these railway receipts attached 
with the bill genuine ? 

A. No they are bogus. 

Q. How did you get them ? 

A. They were lying in the pigeon 
holes. 

Q. Why did you do all this ? 

A. I live on what I earn by, my that 
month’s pay was pick-pocketted and so I 
had no money (weeps) and I did this. 

What are your educational qualifications ? 

A. I have passed the I. A. and ap¬ 
peared at the last P. L. Examination. 

Q. Who are your relations ? 

A. They are all rospectable. 


A. I worked in the copying depart¬ 
ment at first, and then in the second ap¬ 
peal and then as a despatcher. 

Q • Did you work as a despatcher in 
the vernacular department ? 

A. Yes, I did. 

Q • M ere you despatcher in the verna¬ 
cular department in April 1924 ? 

A. I do not wish to answer. I will 
not answer any further. 

Q. It is necessary te inform you that 
from your refusal the Court and the jury 
may draw such inference as it thinks fit. 

A. I do not refuse to answer. I shall 
put in a written statement through my 
pleader. 

Q • The law doe3 not provide for the 
filing of a written statement to take the 
place of examination by Court. So if you 
do not now refuse to answer will you 
reply to the question whether you were 
despatcher or not in the vernacular'depart- 
ment in April 1924 ? 

.4. I was despatcher in the vernacular 
department in April 1924 but I do not re¬ 
collect up to what date I so acted. 

Q. I am not certain what you mean ? 

A. I was not despatcher the whole 
time in April. 

Q. Up to what date were you em¬ 
ployed in the High Court ? 
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A I cannot say up to what date I was 
employed in the High Court. All I can 
say is that I did not get my pay for April 
1924. I was suspended in April ly^ 

before the occurrence. 

Q. What do you mean by before the 

occurrence ? 

A. I cannot say. On what date the 
Deputy Registrar suspended me I cannot 

Q . Shown Ex. 2 (l) to 2 (7). Say ? 

A. I did not file any of them to the 

Deputy Registrar. 0 

Q. Did you get these receipts Ex. - 
(1) to 2 (7) from the railway authorities ? 

A. I cannot say, because the receipts 
are similar in size to what they give on 
the railway. 

Q. (Shown statement recorded in the 
lower Court.) Did you make the state¬ 
ment to the committing Magistrate ? 

A, Yes, I made the statement and 
signed it, as I was threatened by the De¬ 
puty Registrar to make a confession, 
g. When did the Deputy Registrar 

threaten you ? 

A. It was during the trial in the lower 
Court in the verandah of the Court, when 
I was coming from the hajat, that the 
Deputy Registrar threatened me. I was 
confused by the threat of the Deputy 
Registrar. I made the statement in the 
lower Court a day or two after the Deputy 
Registrar threatened me. 

g. When were you arrested ? 

A. It was perhaps in the month of 
September 1924. I had no information of 
the case, and was at my home at Bhagal- 
pur, where I had gone in April 1921 after 
my suspension. 

On being again examined later on, he 
Stlicl * 

g. Did you change the figure -0 in 
this bill (Ex. 1 shown) to “ 40 ” both 
where there is the payment order of the 
Deputy Registrar and at the place wheie 
the total was struck ? 

A. I did not. 

g. Did you make entries under date 
18—4—24 after the bill was passed by the 
Deputy Registrar (Shown Ex. 1) ? 

A . No. I did not. 

g. Shown Exs. 2 (l) to 2 (7). Did 
you file these receipts in the High 
Court ? 

A. No. I did not. 

g. Did you receive from tbe cashier 
of the High Court an advance of Rs. 40 
to meet expenses of despatch of records ? 


A. I never received an advance of 
Rs. 40 (forty). I usually received an ad- 

vanfce of Rs. 20. . . 

g. Can you say when you got the last 

advance from the cashier of the Court . 

A. I do not remember, 
g. How were advances made ? 

A. Sometimes advances were made 
under the order of the Deputy Registrar, 
and sometimes I had submitted m> )i , 
and cash payment was made. 

g. Who received the advances ? 

A. The requisition passed by the De¬ 
puty Registrar was sent by him. to the 
superintendent, who again sent it to the 
Cashier, and the latter sent for me aid I 
took the advance made from him. 

g. How was the advance adjusted ? 

A. It was adjusted by the presentation 
of bill of expenses incurred. I used to pre¬ 
sent my bill to the superintendent of the 
vernacular department who sent it to the 

Deputy Registrar to be passed. 

g. Do you wish to adduce any evi¬ 
dence. 

A. No.” 

It may be mentioned that the accused 
wa 3 suspended directly he fell under suspi¬ 
cion, and then appears to have disappeared. 
His home was at Bhagalpur, but the police 
were unable to find him either theie or at 
Patna or elsewhere ; he was at last ar¬ 
rested at Patna Junction railway station 
in the 3rd class waiting-room (mosaOr- 
khana) with his body covered with cloth. 

The learned Judge appears to have 
summed up to the Jury very clearly and 
well. The Jury, as has been mentioned 
before, returned a verdict of not guilty. 
The Judge, in his reference to this Court, 
observes that ho had at once no doubt 
that the verdict was perverse and that he 
therefore, in order to make sure that the 
Jury had not made some mistake put 
some questions to them and placed both 
them and the answers on record. They 

are a9 follows : . 

“ Gentlemen, what is your verdict in 

respect to each of the charges under S. 467 

and 409, I. P. C. ? 

A. The Jury are unanimous that the 
accused is n)t guilty under each section. 

g. Is it your opinion that the bill, 
Exhibit 1, is not in the handwriting of the 
accused ? 

A . We are unanimous that it is not. 
g. Is it your opinion that the figure 
“ 20 ” in the hill has not been altered 

to “ 40 ” ? 
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A. Our opinion is unanimous that; the 
accused did not make the alteration. 

Q. What is your opinion in regard to 
the entries under date 18—4—24 ? Whe¬ 
ther the entries were made after the pay 
order of Deputy Registrar ? 

A. No, the entries were not made after 
the passing order of the Deputy Registrar. 
This is our unanimous opinion. 

Q> What is your opinion in regard to 
the receipts Exhibits 2 (l) to 2, (7) as to 
whether they are genuine or bogus ? 

.4. We are doubtful whether the re¬ 
ceipts are bogus or genuine. 

Q. Is it your opinion that the accused 
did not submit the bill, Exhibit 1 ? 

A. We are in doubt whether the ac¬ 
cused submitted the bill. 

Q . What is your opinion as to whether 
the accused was given an advance of 
Rs. 40 some 8 or 9 days previous to the 
23rd April 1924 or not ? 

A. We all doubt if the advance was 
given. There is no paper to show that 
this amount of Rs. 40 was given to the 
accused." 

It is necessary to see how the case 
made out for the prosecution was sup¬ 
ported. 

The system under which the accused 
obtained advances of money, and under 
which he was supposed to pay cash out 
and to account for such payments, appears 
to have been proved conclusively by wit¬ 
nesses whose credibility is really beyond 
criticism ; the Deputy Registrar, a gentle¬ 
man of high standing and repute ; the 
Superintendent of the Vernacular Depart¬ 
ment, another prominent official of the 
High Court ; the Cashier of the High 
Court, and the High Court Accountant 
who are both high, responsible officers. 

The fact that the Dill or account 
(Exhibit 1) was in the accused’s hand¬ 
writing seems to have been proved beyond 
any possibility of doubt by the same 
officials with or under whom the accused 
worked. The Deputy Registrar deposes 
quite clearly that he knows and can 
identify the accused’s handwriting, and 
that the whole of Exhibit 1 (i. e., both 
original and added entries) was in the 
accused’s handwriting. The Superinten¬ 
dent of the A ernacular Department de- 
tinitely swears with certainty that the 
•accused brought the bill or account (Exhi¬ 
bit 1) to him when it totalled Rs. 40 ; the 
Accountant also definitely identifies the 
account as being in the accused’s hand- 
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writing. Apart from the statements made 
by the accused himself, to which reference 
must be made later, it would seem to me 
that the preparation by the accused of 
Exhibit 1 was clearly brought home to 
him. But the jury unanimously was of 
the opinion that the account, Exhibit 1, 
was not in the accused’s handwriting. 

There was, however, no suggestion that 
these officials had the slightest ill-feeling 
against this unfortunate young man and it 
is to me difficult to assign any good reason 
why the Jury could have thought that 
the account (Exhibit 1) was not in the 
accused’s handwriting. Then, as to the 
alteration of the figures 20 to 40, no one, 
of course, can possibly help observing 
that there has been an alteration ; no one 
again could, in human probability, have 
actually seen who made the alteration; 
but that the bill was first presented to 
the Superintendent of the Vernacular 
Department and to the Deputy Registrar 
with a total of R 3 . 20 and passed back 
to the accused with that total; that it 
was presented by the accused with a total 
of R 3 . 40 to the Cashier and was with 
this total entered up in the books and 
placed in the records seem facts proved 
by the officials mentioned beyond any 
doubt. Nor is it to my mind intelligible 
how any one except the accused could 
have so altered or could have had any 
interest in so altering the account. The 
jurj*, however, was unanimously of opi¬ 
nion that the accused did not make the 
alteration. I am again at a loss to under¬ 
stand the reason for such a view. 

Then again with regard to the addition of 
the numerous Rems of expenditure which 
purported to refer to despatches made on 
April 18bh, and the aggregate of which 
brought the total of the bill up to Rs. 40. 
Host of the observations which I have 
made with regard to the changing of the 
figures 20 to 40 apply with equal force 
here ; it is sworn by the Superintendent of 
the Vernacular Department and by the 
Deputy Registrar that, when the bill 
(Exhibit 1) was originally presented to 
them, these later items were not then on 
the account ; when presented to the 
Cashier they were included, and the addi¬ 
tions are definitely alleged to have been 
made before they were again 3een by the 
Superintendent, Vernacular Department, 
and the Deputy Registrar. That these 
later as well as the earlier entries were 
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aU bogus, i. e., related to no real transac¬ 
tions of despatch, was conclusively proved 
not only by the railway authorities, but 
by the clerk who kept the register of the 

despatch of records. 

The jury, however, expressed the view 
that these additions, dated April 18th, 
were on the account when first seen by 
the Deputy Registrar : that is to say that 
the additions were not made after the 
Deputy Registrar had approved the ac¬ 
count but before he had done so. Rut 
both the Superintendent and the Deputy 
Registrar are positive about this question 
and there is no conceivable reason for 
doubting their sworn testimony ; nor are 
they persons in a position in which it can 
well be seriously cantemplated that they 
would depose to such a fact if they could 
not really recollect the circumstances. 1 
cannot understand why or how the jury 
arrived at the view at which they did on 

this point. 

Then as to tho railway receipts i. e., 
the vouchers attached to the account 
Exhibit 1. To my mind it was conclu- 
sively proved that all these railway 
receipts, although on real railway forms, 
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of the parcels mentioned in the forms. 

* « 1_flAllthr. 


Tha account ] 

fix. 1 contained 

. 

• 


16-4- 

-24 

Rs. 

... 7 

12 

0 


11 

... 6 

8 

0 

li 

17—4- 

-24 

\ 9 

... 4 

14 

0 

18—4- 

-24 

1 9 

... 3 

11 

0 


11 

... b 

5 

0 

91 


W 1 

■ • 

... 4 

11 

0 

1 9 

1 « 


9 1 

91 

... 4 

14 

0 


I » 

These were supported by vouchers i. e., 
railway receipts N 03 . I 08032 
tack), I 98047 (for Dhanbai), I 98018 (for 
Monghyr), I 98011 (for Gaya) I 930-0 
(for Cuttack), I 98027 (for Chapra), I 
98038 (for Darbhanga). The evidence ci 
Mr. Jhauri Lai, the Head Parcel Clerk for 
the last 11 years, at Patna Junction rail¬ 
way station, and a most respectable 
gentleman, proved to my mind conclu¬ 
sively that all these forms formed parts 
of a book of 100 forms (Nos. I 93001 to 
98100) purloined in February or March 
1924 from tho railway station ; that the 
forms had not been filled up by, i. e., were 
not in the handwriting of, any person 
attached to his office, and that no such 
parcels as were referred to in these forms 
were ever in fact despatched. The regis¬ 
ter kept at the High Court of despatched 
parcels also showed the despatch of none 
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Ifc docs not seem to have been sou ;ht 
definitely to prove that the forms had 
been in fact filled iD by the accused : it 
was perhaps thought that his direct con¬ 
fession made before the committing 
Magistrate that he had done so ren¬ 
dered any further action on this point 
unnecessary. The jury, however stated 
that they were doubtful whether the 
receipts were genuine or bogus. I am 
entirely unable to understand why or how 
the jury could properly have entertained 
the least doubt that these forms had been 
filled in with entirely fictitious particulars. 

There were two further direct questions 
put to the jury by the learned Assistant 
Sessions Judge : the first was as to whe¬ 
ther the accused had submitted the 
account Exhibit 1 at all ; the jury were 
in doubt as to whether he had done so. 
The second was as to whether the accused 
had in fact obtained the advance of 
Rs. 40 - : the jury again expressed doubt 
as there was no paper to show that that 
amount had been advanced to the accused. 
With regard to the 1st quostion it is 
difficult to see how there could be any 

doubt that the accused did present the 
account Ex. 1 unless we are to disbelieve 
the evidence of the Superintendent, \ ^ma¬ 
cular department, the Deputy Registrar 
and the Cashier of this Court ; these 
gentlemen are not persons whose word 
could bo brushed aside without most con¬ 
vincing and certain grounds for doing so : 
which do not exist in this case. 

With regard to tho advance of Rs. 40 
the jury appears to have discarded, 
without any good reason, the testimony 
of the cashier, the whole of the evidence 
as to the system of requisition and of the 
return of tho original requisition to the 
accused on its destruction, the whole o 
the evidence of the passage of this 
of R 3 . 40 through the books of the High 
Court and, of course, the account Exhibit 

1 itself. 

1 am unable to see any reason for so 

strange a conclusion. 

I now turn to the several statement i, 

whether they are called admissions or 
confessions, made by the accused. The 
first of these statements is deposed to by 
the Deputy Registrar : when the Deputy 
Registrar noticed that an advance to the 
accused cf Rs. 40 had been entered in the 
cash-book and remembered that Rs. 20 
only had heen sanctioned by him he sent 
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for the accused who denied having made 
any alterations in the account Ex. 1 : 
he could give no satisfactory explanation 
of what records he had despatched on the 
l^th April : the Deputy Registrar was 
then going to the railway station to en- 
quite into the vouchers (i. e., the railway 
receipts) when to use his own words 
The accused followed me and overtook 
me on the way. He admitted that he 
had made the entries of the 18th April 
subsequently, threw himself at my feet 
and requested me to come hack. ” This 
was the. Deputy Registrar’s evidence in 
the Sessions Court. 

Before the Committing Magistrate his 
evidence reads, " I then sent for the 
accused and enquired what he had done. 
ITe said the entries stood as they were 
put up before me previously to he passed. 
Later, however, he admitted that he had 
interpolated entries of 18-4-24 for items 
covering another Rs. 20. He admitted 

having received Rs. 40.He admitted 

having altered Exhibit 1 (2) from Rs. 20 

to Rs. 40 and he had also changed his 
total. ” 

For reasons, to which I will refer later, 
the Deputy Registrar was not cross-exa¬ 
mined in the Sessions Court, and, as is 
often and often properly the case, cross- 
examination was declined before the 
Committing Magistrate. 

The Superintendent Vernacular Depart¬ 
ment, was present at the interview to 
which I have just referred. He says. 

The accused was there and he was 
asked as to the alteration. lie at first 
denied having made the alteration, but 
subsequently admitted having made it. 
The Deputy Registrar asked the accused 
to show him from the despatch register 
whether the records for which he submit¬ 
ted a bill were actually sent. The accused 
brought the despatch register. He could 
not show from the despatch register that 
any record as shown in the bill was sen; 
by railway parcel. The Deputy Registrar 
then went towards the railway station. 

To the Jury the witness said. “ The ac¬ 
cused admitted having made the inter¬ 
polation shortly after his denial, and it 
was in my presence. ” In the Magistrate’s 
Court this witness said. “The accused wag 
there then.The Deputy Registrar asked the 
accused whether he had made the altera¬ 
tion. He at first denied, then made a 
statement admitting the alteration The 
Deputy Registrar himself left for the rail¬ 


way station to make an enquiry.” It will 
be seen that it is not very dear from these 
accounts whether the accused confessed 
what he had done before the Deputy 
Registrar was going to the railway 
station. As I read the Deputy Registrar’s 

evidence in the Sessions Court, the im¬ 
pression it conveys to my mind is that it 
was only when the Deputy Registrar was 
going to the railway station that the 
accused, falling at the Deputy Registrar’s 
feet, admitted his guilt. From the Deputy 
Registrar’s evidence, however, before the 
Magistrate, this is not so clear ; from the 
e\idence of the Superintendent, Verna¬ 
cular Department, it would 39 em that 
accused confessed before the Deputy 
Registrar started for the railway station. 

The Accountant who had taken the 
High Court account books to the Deputy 
Registrar and who was also present when 
the accused was questioned by the Deputy 

Registrar deposed as follows. The ac¬ 
cused admitted he had received the pay¬ 
ment (of Rs. 40) in cross-examination 
the witness stated that he had said before 
the Magistrate that the accused at first 
denied, but when the Deputy Registrar 
told him that he (the Deputy Registrar) 
would take severe steps and he) 
would be punished if he did not state the 
truth then the accused admitted having 
forged the document. The witness added 
that what he had then said was quite 
correct. As a matter of fact what this 
witness had said was (accused) at first 
said he received Rs. 40 as passed by the 
Deputy Registrar, but when the Deputy 
Registrar told him that he would be 
severely punished if he did not tell the 
truth ; then the accused admitted that 
he had forged the papers and received 
Rs. 40 from the Cashier. He asked the 
Deputy Registrar to excuse him as that 
was his first offence. ” This account cor¬ 
roborates what was stated by the Superin¬ 
tendent, Vernacular Department. It 
seems perfectly clear to my mind that the 
accused did confess his guilt to the Deputy 
Registrar and that the Superintendent, 

A ernacular Department and the Account¬ 
ant heard him do so. The learned coun¬ 
sel, who has appeared for the appellant 
here, has urged that the confession was 
not altogether voluntary having been 
obtained under pressure from the Deputy 
Registrar who was in an authoritative 
position over the accused ; and that in 
consequence this confession should not 
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properly have been regarded as admis¬ 
sible in evidence. There is a good deal 
to be said in favour of this contention : 
if a person, who is suspected of an 
offence, is examined, (i. e., asked ques¬ 
tions) by a person in direct authority 
lover him and if it i3 only in consequence 
of an induiement by way of benefit (e. g., 
if you confess you shall go Iree) or a 
threat (e. g., if you do not tell the truth 
i 0 r if you do not own up you will he seve¬ 
rely punished) that the person under sus¬ 
picion makes self-incriminating state¬ 
ments such are, broadly speaking, not 
receivable in evidence because they are 
not in law regarded a9 strictly of a volun¬ 
tary nature but as having been, perhaps, 
induced in the one case by a false hope 
|and in the other by fear. On the other 
hand a merely moral exhortation to tell 
the truth is in no way objectionable. For 
the above reasons I am inclined to think 
that, in view of the evidence given to the 
effect that the Deputy Registrar who 
was indubitably in an authoritative posi¬ 
tion relative to the accused, did tell the 
accused that he would be severely puni¬ 
shed if he did not tell the truth, what the 
accused said hy way of confession to the 
Deputy Registrar may not be admissible. 
There is however next the statement 
made by the accused to (he Committing 
Magistrate : it has already been given in 
extenso and I need not repeat it now. 
The accused endeavours in the Sessions 
Court to explain away his having made 
this statement by saying that he was 
threatened by the Deputy Registrar to 
make a confession” and that this threat 
took place "during the trial in the lower 
Court in the verandah of the Court when 
I was coming from the Hajat.” The ac¬ 
cused said that he was confused by the 
threat of the Deputy Registrar and made 
the statement which he did in the lower 
Court a day or two after the Deputy 
Registrar’s threat. 

In my view this is a wildly improbable 
story : but it was not tested in any way 
o ving to the fact to which I have already 
referred namely that the Deputy Regis¬ 
trar was never cross-examined : the rea¬ 
sons for his not being cross-examined are 
somewhat peculiar and necessitate ex¬ 
planation. 

It appears that the Deputy Registrar 
was examined on January 3rd; bis exami¬ 
nation-in-chief did not conclude until 
about 5 minutes past 5 in the evening : it 


was a Saturday ; the learned Assistant 
Sessions Judge wanted the accused s 
pleader to cross examine the Deputy Re¬ 
gistrar forthwith : the Assistant Sessions 
Judge seems to have thought that as the 
Deputy Registrar was a very busy official 
the public work would suffer if the De¬ 
puty Registrar had to appear at the Ses¬ 
sions Court again on the oth i. e., the 
following Monday. The accused s pleader 
protested against being compelled to go 
on at that late hour and on the Judge 
insisting declined to cross-examine the 
Deputy Registrar. In his letter of refe¬ 
rence the Assistant Sessions Judge says 
that he did not consider the pleader’s 
objection wa 3 a bona fide one as the cross- 
examination of the Deputy Registrar was 
not expected to last long. We do not 
find from the order sheet whether the 
convenience of the jury or of others other 
than the Deputy Registrar was consulted 
as to the continuance of the sitting after 
the usual hou s : nor am I clear that the 
cross-examination of the Deputy Regis¬ 
trar would have been short ; he might 
have been interrogated at some length 
upon various subjects e. g., the system of 
advances, the circumstances under which 
the confession to him was made and as 
to the alleged threats made by him to 
and against the accused prior to the ac¬ 
cused’s statement in the Magistrate’s 
Court. 

But it is indeed extremely doubtful if 
it was open to the Assistant Sessions 
Judge to call on the accused’s pleader at 
such an hour to commence (and ap¬ 
parently with the intention that he should 
conclude) the cross examination of such 
an important witness as the Deputy Re¬ 
gistrar, and, then, notwithstanding the 
pleader’s protest and without his assent, 
to discharge the Deputy Registrar on the 
ground that the pleader declined to cross- 
examine the Deputy Registrar. The 
ordinary hours for the sittings of Courts 
are laid down by rule ; and 4-30 p. m. in- 
January is the normal closing time. I do 
not say that it is impossible to continue 
to sit after that time but not I think 
unless with the acquiescence of those ap¬ 
pearing for parties. 

One may see the basis for my view 
which I am convinced is a reasonable and 
proper one indicated in such cases as 
Sadasiv Singh v. Emperor (l) and 

(1) [1914] 41 Cal. 299 = 25~iT~C. 348 = 15 
Cr. L. J. 500, 
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IL Bevis and Co., v. Ram Prasad (2). In 
the former case at a Sessions trial, for 
murder, counsel for the defence applied, 
after the examination in chief of the 1st 
P. W., for postponement of the cross- 
examination of the witness till the next 
day on the ground of his unpreparedness ; 
but he did not ask for an adjournment of 
the trial itself ; the application was re¬ 
fused. The counsel thereupon retired 
from the case ; the result was that at 
least 4 important prosecution witnesses 
were not cross-examined at all and the 
later P. Ws. but inefficiently cross-exam¬ 
ined; whilst it seemed possible that had 
the earlier witnesses been cross-examined 
matters might have been elicited which 
could usefully have been employed in the 
cross-examination of the later witnesses. 
Woodroffe and^Sharffuddin (JJ.) held that 
the refusal was unreasonable and ordered 
a'new trial by another Judge. 

In the latter ca3e the rules provided 
that the Court should normally close at 
4-0 p. m. A certain Small Cause Court 
Judge, however, sat on till 5-0 p. m. and 
then called on a fresh case : the defend¬ 
ant was present but the plaintiff was 
not : the Judge dismissed the plaintiff’s 
claim : Piggott (J.) held that he could not 
rightly do so. 

I think it must he obvious that for 
practical purposes it is quite improper for 
a Judge to insist on sitting beyond the 
prescribed hours unless, of course, the 
lawyers in tho case agree. Tho lawyers 
are professional men svho have to regulate 
their interviews in accordance with the 
regular and proscribed hours of the 
jCourt’s sittings and I do not think it is 
reasonable except for really unavoidable 
necessity or for the agreed convenience 
of all concerned that a Court should 
insist on [sitting at times neither pres¬ 
cribed nor suitable. 

It is true that in the present case it 
appears from the order sheet that on 
January Gth, the Public prosecutor sug¬ 
gested that the Assistant Sessions Judge 
should recall the Deputy Registrar in 
order to offer to the accused’s pleader an 
opportunity of cross-examining him. The 
order sheet at this juncture reads ‘ The 
vakil for the accused Mr. Mathura Nath 
Sinha says that he himself thought of 
asking the Court for this, but he do6s 


not wish to cross-examine the Deputy 
Registrar because some other witnesses 


(2) 1922 All. 72=44 All, 325=20 A.L.J. 138. 


have already been examined after the 
Deputy Registrar and he does not propose 
to cross-examine the Deputy Registrar 
now. Since the defence does not wish to 
avail of the facility which was proposed 
to be given te cross-examine the Deputy 
Registrar the Court does not think it 
necessary to recall the Deputy Registrar.” 

I think it is possible that this incident, 
i. e., the action of the Assistant Sessions 
Judge in insisting on the accused’s pleader 
cross-examining the Deputy Registrar on 
the 3rd January after the usual hours not 
withstanding his protest—an incident 
which I feel was rather unfortunate—may 
have had a very considerable effect upon 
the Jury ; but although I feel the diffi¬ 
culty in which the accused’s pleader was 
placed, both on the 3rd and on the Gth, I 
think it was unfortunate again that the 
pleader on that latter date refused to 
cross-examine the Deputy Registrar ; for 
he had then considerable material for so 
doing. 

1 think again that it is possible that 
the fact that the Deputy Registrar was 
not in the upshot cross-examined at all 
may also have affected the Jury’s atti¬ 
tude and their verdict. 

The learned counsel for the appellant 
suggests that the real reason why the 
accused made a confession before the 
Magistrate was because, having been 
iuduced to confess to the Deputy Regis¬ 
trar by threats of punishment, he felt 
that he would be in an incongruous 
position if before the Magistrate he adop¬ 
ted quite a different attitude ; although 
counsel points out also that owing to the 
entire absence of cross-examination of the 
Deputy Registrar the accused’s allegation 
that he was threatened by the Deputy 
Registrar in the verandah of the Magis¬ 
trate’s Court a day or two before he in 
fact made his confession before the 
Magistrate stands, however improbable it 
may sound, uncontradicted. 

He also suggests that as the Deputy 
Registrar was not cross-examined, and, 
a3 the counsel puts it, the accused’s 
pleader was given no proper opportunity 
to cross-examine the Deputy Registrar, 
the Deputy Registrar’s evidence must be 
regarded as altogether inadmissible. The 
learned counsel, however, and in my 
opinion wisely, does not ask on these 
grounds for a new trial ; nor could I, had 
he done so: have felt it desirable to order 
one. Although I think the Judge wa3 
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wrong in his procedure on the 3rd, I do 
not think there was sufficiently suitable 
opportunity given for cross-examination 
of the Deputy Registrar on the 6th. 

I do not, therefore, feel that there is 
any ground for contemplating the excision 
of the Deputy Registrar’s evidence. I am 
not impressed with the suggestion that 
the accused thought bis position would 
be adversely ^affected if he made before 
the Magistrate a statement totally 
different to that which he had made 
before the Deputy Registrar; for the 

same reasoning would apply, only with 
even greater force, at his appearance 

before the Sessions Court. 

I certainly cannot credit the absurd 
story of the Deputy Registrar having 
access to the accused when in custody, 
and threatening him in the verandah of 
the Magistrate’s Court-house. 

I am unable to understand by what 
processes of thought the Jury arrived at 
their verdict. I can only imagine that 
they may have been moved by sentiments 
of compassion which, however laudable 
though they may be, could not justify a 
verdict of not guilty in the face of what 
I regard as overwhelming evidence to 
the contrary effect. If, however, their 
view was prompted by any feeling that 
the course of the trial resulting in the 
non-cross-examination of the Deputy 
Registrar had materially prejudiced the 
accused’s defence, they certainly ga\e 
no indication that such was their opiuion, 
nor do I think that any such considera¬ 
tions should in this case materially have 

borne upon their verdict. 

I have on more than one occasion 
stated from the Bench my reluctance to 
interfere with the findings of a jury and 
I am still more loath to do so in a case 
where that verdict is one of not guilty. 
But sometimes one is bound to correct 
what is wrong and this is, I am sorry to 
say, one of those cases. I have no hesita¬ 
tion in this case, after having considered 
very carefully the entire evidence and 
after having given due weight to the 
opinions of the Assistant Sessions Judge 
and the jury in deciding that the recom¬ 
mendations in this Reference must be 
accepted ; that the verdict of the jury 
must be set aside and the accused con¬ 
victed of both the offences with which 
he was charged. 

There remains only the question of 
sentence and here I am conscious that 


one must feel a certain sympathy with 
the accused’s position ; but his age and 
the nature of his offences preclude his 
being dealt with under those provisions 
of the Criminal Procedure Code which 
are applicable to first offenders. 

It is, however, not unimportant to 
notice the young man’s age (23) and his 
heavy family obligations which entailed 
the maintenance of wife and three chil¬ 
dren besides, owing to his father s 
death, his mother ; his salary was very 
small and it is hard to see how he could 
well support such a family on it ; and, if 
it is true that he had had, as he say3, 
his previous month’s salary stolen, he 
was no doubt hard pressed and a some¬ 
what easy target for the arrow of tempta¬ 
tion. I'm sad to see a young man on 
the threshold of his career and life in 
such a predicament ; but I feel sure that 
I am doing right in taking a lenient view 
of what has taken place. The learned 
counsel for the accused tells us that his 
client has already been in custody for 
some months, i. e., I gather since his 
arrest in September ; and I think that 
that custody is probably sufficient punish¬ 
ment for him: but he must undergo 1 simple 
imprisonment for one day. I hope that 
in future he will do his best to retrieve 
his name and error and that he may 
have in future a chance of doing so. 
Kulwant Sahay, J. —I agree. 

Reference accepted . 
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Foster, J. 

Ramjas Pandey — Defendant—Appel¬ 
lant. 

v. 

Awadh Mahton and another Plain¬ 
tiffs—Respondents. 

Appeal No. 301 of 1922, decided on 5th. 
March 1925, against appellate Decree of 
the Addl. Sub.-J., Saran D/- 29th No¬ 
vember 1921. 

(a) Bengal T. Act (1 of 1885), S. UQ-A-Decree 
for arrears of rent obtained against some tenants 
only is not rent decree. 

Where the tenants were a group of lohars and 
a kumri, and not a joint family ; 

Held : the lohars could in no way represent 
the interest of the kumri, and the decree for rent 
passed against lohars cannot be declared to be a 
rent decree. [P 0. 21 

N. N. Sinha and B. B . Saran —for Ap¬ 
pellant. 

S. K. Mittei —for Respondents 
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Judgment.- The plaintiffs have a 
two-thirds raiyati interest in Khatas 
]So3. 81 and 82, which were put to sale 
in execution on the 6th September 1918 
•and purchased by Ramjas Pande, the ap¬ 
pellant (Defendant No. 10). The suit is 
for declaration that the sale has not 
passed the plaintiffs’ interest. 

The facts are as follows : The Defen¬ 
dants Nos. 1 to 6 own shares in the villages 
Mohendra Buzrud, within which lies 
Khata No. 81 and Amwari Bahalia, which 
includes Khatas Nos. 82 and 83. These 
three parcels of land (81 to 83) form one 
holding with one consolidated rent. Plain¬ 
tiffs have acquired the raiyati interest in 
two-thirds of each of these khatas in the 
following manner-by purchase from 
‘Gopal Lohir, Defendant No. 9, and one 
Daulat Malik, so far as Nos. 81 and 82 
are concerned ; and by a family arrange¬ 
ment so far as No. 83 is concerned. In 
this Khata No. 83 one Kheta, plaintiffs’ 
great-uncle, had a two-thirds interest. He 
died issueless, leaving brothers and ne¬ 
phews ; but by a family arrangement the 
interest in Khata No. 83 was made over 
to plaintiffs’ father. Defendants Nos. 7 
and 8 own the remaining one-third inter¬ 
est in the three khatas. The holding is 
not transferable without permission of the 
landlords by village custom. 

In 1917 (after these acquisitions by the 
plaintiffs and their father) the landlords, 
Defendants Nos. 1 to 6, sued and obtained 
an ex-parbe decree for arrears of rent. The 
suit was apparently in the form indicated 
in S. 148-A of the Tenancy Act and the 
decree is on the face of it a rent decree. 
Whether it was in fact a rent decree is an 
important question. The decree was put 
into execution, and Khatas Nos. 81 and 82, 
sold and purchased in September 1918 by 
Ramjas Pande, Defendant No. 10. If it 
was a rent-decree, it seems to me that 
the plaintiffs, transferees of a fcw T o*thirds 
interest in each of the khatas, would have 
no right to oppose the entry' of the 
auction-purchaser, the rent being a first 
charge. On the other hand, if the decree 
was not a rent decree, the purchaser did 
not necessarily buy the entire Khatas 
Nos. 81 and 82, but only the right, title 
and interest of the judgment-debtors. 

Now the defendants in that rent suit 
were Defendants Nos. 7, 8 and 9 and Dau¬ 
lat Malik. Ketha Mahto’s interest was 
not represented, his heirs not l>eing im¬ 
pleaded. But for this defect the decree 
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would possibly have fulfilled the require¬ 
ments of a rent decree in spite of the 
transfers made by Gopal and Ketha’s heirs 
of parts of the holding to the plaintiffs. 
But the tenants were a group of lohars 
and a kumri, and not a joint family, and 
the lohars could in no way represent the 
interest of Ketha’s heirs. So I find that 
the decree was not a rent decree. I refer 
to Jagattara Dassya v. Daulti Bewa (l). 

Two points remain to be considered. It 
is urged that the plaintiffs, as transferees 
of part of the holding, have no right to 
bring this suit. There appears to be some 
confusion in this argument between the 
right to sue and the right to succeed in 
the suit. The plaintiffs’ interest in the 
entire holding was threatened by the exe¬ 
cution sale of two of the khatas ; I think 
that fact constituted a valid cause ol 
action. 

It is next urged that they should have 
sued for possession, but the delivery of 
possession bo Ramjas Pande did not take 
place till after the institution of the suit. 

The appeal is dismissed with costs. 

Appeal dismissed. 

{ IT[191c] 37 Ca 1. 75=2 I. C. 695=13 C. W. N* 
1110 . 
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Adami and Bucknill, JJ. 

Haro Mandal —Defendant—Appellant. 

v. 

Dhiranath Das and others —Plaintiffs — 
Respondents. 

Appeal No. 128 of 1923, Decided on 
10ih July 1925, against an appellate 
decree of Dist. J., Dumka, D - 6th 
November 1922. 

Limitation Act , Art . 14 —Main object o 
suit bein'] to obtain declaration of plaintiff's 
right’ and setting asiie Revenue Officer’s order 
being unnecessary, Art. 14 does not apply though 
setting aside of order may also be claimed. 

Where the relief sought is primarily a decla¬ 
ration that the plaintiffs are entitled to succeed 
a de"ejsed Hindu female owner as her next re¬ 
versioner 3 , and where for such a declaration the 
setting aside of the order of a Sub-Divisional 
Officer would not be necessarv, Art. 14 has no 
application though the plaint may contain a 
prayer for the setting aside ol the order of a Sub- 
Divisional Officer. 

S. N. Bose —for Appellant. 

Janak Kishore for Dinesh Chandra 
Varma —for Respondents. 


1925 


Haro Mandal v. Dhiranath Das (Adami, -J.) 


Patm 735 


Adami, J.— This second appeal comes 
from the Santal Parganas. It appears 
that one Mt. Sahodramani succeeded 
to the properties of her husband, 
that is to say, 63 bighas 16 kathas in 
village Sour Pachaisa. Shamlal Mandal, 
the prodhan of the village, was her 
bhoulidar and in Mr. Wood’s settlement 
in 1873 and Mr. Craven’s settlement in 
1879 Sahodramani and Shamlal were re¬ 
corded jointly for the lands, but an entiy 
was made that Shamlal was the bhouli- 
dar. In the settlement of 1908, the 
Settlement officer refused to record Sham¬ 
lal as having a joint interest on the 
ground that the interest of any rever¬ 
sioners there might be would be pre¬ 
judiced. Then Sahodramani and Sham¬ 
lal put in a pstition of compromise before 
the Settlement officer asking that they 
might be jointly recorded, but this was 
refused in 1909. On appeal the order of 
the Settlement officer was affirmed on the 
ground given by the Settlement officer. 
Thus Sahodramani was alone recorded in 
the settlement of 1908 ; she remained in 
possession till January 1916- when she 
died. On her death Rako Mandal, son ol 
Shamlal, who had succeeded as prodhan, 
declared that Sahodramani had died 
issueless and without heirs and theiefoie 
the jote was faut fcrari , and asked to be 
allowed to re-settle it with some raiyat 
of the village. The Sub-Divisional Officer 
remembered what had happened in the 
settlement proceedings and ordered an 
inquiry to be made as to the whereabouts 
and existence of Jhumak, the brother of 
Sahodramani’s husband, who had put in 
an objection during the settlement pro¬ 
ceedings. A peon was sent out to report 
if Jhumak existed and whether Sahodra¬ 
mani had left any one else claiming to 
be her heirs. The peon came back and 
reported that he could not find Jhumak 
or any heir of Sahodramani. On the 17th 
November 1916 the Sub-Divisional Oflicer 

passed the following order : f 

“ Read the peon’s and chowkidar s re¬ 
port. They failed to trace out any heir 
of the deceased raiyat ; the prodhan may 
settle the land according to the village re- 
cord-of-rights : any one aggrieved by his 
action may come up to Court with an o )- 

jection.” 

As a matter of fact Jhumak was at 
Bousi, a village only eight miles from 
Sour Pachaisa. Rako Mandal, however, 
reported, on the 5th of -January 1917, that 
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he had settled the lands with the defen¬ 
dants Mohanlal Mandal, his nephew, and 
Haro Mandal, his brother. On that re¬ 
port the Sub-Divisional Officer recorded 
the order “File,” on the 11th January 

1.917. , 

On the 11th May 1917, Jhumak Das, 

having heard what had happened, came 
forward and filed an objection, but it was 
rejected, and he then filed another objec¬ 
tion which was again rejected on the 
23rd August 1918, on the ground that, as 
Jhumak had been absent from the village 
and had no lands there, R. 27 of the San¬ 
tal Rules would apply to the effect that 
in the settlement of fouti lands a resident 
jamabandi raiyat should be preferred to 
an heir of the recorded raiyat living miles 
off from the village in which the lands 
were situate. The order of the Settle¬ 
ment officer on the 23rd August 1918 was 

to the following effect : 

“As already ordered Jhumak Das 
should go to the civil Court to establish 
his claim to get the land as legal 
heir of the deceased recorded raiyat, Mt. 
Sahodramani, and that, if he succeeds, lie 
would be’entitled to get possession of the 
land on payment of whatever sum the 
settlement-takers may lie found to liave 
actually paid to the prodhan as arrear 
rents for the holding.” I may note here 
that the defendants Mohanlal Mandal 
and Ilaro Mandal had been allowed settle¬ 
ment of the jote on condition that they 
paid up the sum due as arrears which 
amounted altogetlier to Rs. ( <8-11-6, and 
t his sum was paid by them to the 
prodhan. 

Jhumak Das died in 1919 before he 
could move the civil Court, and it was 
not until the 31st August 1921 that his 
sons, the present respondents, filed the 
suit out of wliich tliis second appeal arises. 

The plaintiffs in this suit prayed for 
a declaration that they, being the next 
reversioners of Mt. Sahodramani, were 
entitled to get the lands left by her, 
and that the defendants were not entitled 
to retain the property under the guise of 
its settlement as fouti. They asked also 
for a declaration that the order of the 
17th November 1916, allowing the pro¬ 
dhan to settle the land, was obtained by 
fraud since the land was not fouti. 
Thirdly, they asked that the order of the 
23rd August 1918, passed by the Sub- 
Divisional Officer in Revenue Miscel¬ 
laneous Case No. 203 of 1916-17, should 
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be set aside, and they asked that they 
should be given possession of the lands 
in suit without being required to pay 
any rent to the prodhan, who, with the 
other defendants, had been in possession 
throughout. 

The trial Court found that the plain¬ 
tiffs had proved that their father Jhumak 
was the reversionary heir of Mt. Sahodra- 
mani, and after his death they were the 
next reversioners. It was found, too, 
that Jhumak Das was the brother of 
Sahodramani’s husband. 

The question whether the suit was 
barred by Art. 14 was considered by the 
Subordinate Judge and he held that that 
article would not apply, as the success of 
the plaintiffs in the suit was not contin* 
gent on the setting aside of the order 
passed by the Sub-Divisional Officer. 

He decided that the payment of 
Rs. 778-11-6 by the defendants to the 
prodhan was proved, and considered the 
contention that R. 27 of the Attestation 
Rules would prevent settlement with 
Jhumak or his heirs. The Subordinate 
Judge held that R. 27 could not operate 
to change the order of succession laid 
down by the system of law and religion 
to which a family belongs. He found 
that the plaintiffs were entitled to 
recover possession without further pay¬ 
ment to the defendants. He therefore 
decreed the plaintiff’s suit. 

The learned District Judge has upheld 
the Subordinate Judge on every point and 
dismissed the appeal which was brought 
before him. 

The only points brought before us in 
second appeal are the point of limitation 
and the point of the liability of the plain¬ 
tiff’s to repay the defendants the sum of 
Rs. 778-11-6 which the defendants paid 
to the prodhan. 

It is strenuously contended before us 
that Art. 14 of the Schedule to the Limi¬ 
tation Act barred the suit, since it would 
be necessary to set aside the orders of the 
Sub-Divisional Officer before the plain¬ 
tiffs could recover possession. 

The learned District Judge has dealt 
with this contention and overruled it. 
The learned vakil relies on the cases of 
Parbatti Nath Putt v. Rajmohan Dutt (l). 
Ganesh Shesho Deshpande v. The Secre¬ 
tary of State (2), and Raghunath Prasad 

(1) [19G21 29 Cal. ?G7=G C. W. N. 92. 

(2) [1920] 44 Bora. 451=57 I. C. 5S7=22 

B. L. R. 212. 


v. Kaniz Rasul (3), also on the cas 9 of 
Nagu v. Salu (4). 

Now, if in the present case it would be 
necessary, in order to allow the plaintiffs 
to succeed, to set aside any order of the 
Sub-Divisional Officer, there is no doubt 
that Art. 14 would apply. But in the 
present case the relief sought is primarily 
declaration that the plaintiffs are entitled 
to succeed Mt. Sahodramani as her next 
reversioners, and for such a declaration 
the setting aside of the order of the Sub- 
Divisional Officer would not be necessary. 
It is true that the third relief asked for • 
by the plaintiffs is the setting aside of 
the order of the Sub-Divisional Officer ; 
but, if the first relief is granted, the third 
relief would not be required ; and then, 
if we examine the order of the Sub-Divi¬ 
sional Officer made on the 23rd August 
1918, wnich I have cited above, it is 
clear that there is no final order, and the 
plaintiff was told that, if he succeeded 
in obtaining a decree establishing his 
claim to get the land as legal heir, he 
would be entitled to get possession of 
the land on payment of whatever sum 
had been paid by the defendants. 
Therefore, it is quite clear that there 
would be no necessity to set aside the 
order of the Sub-Divisional Officer ; for 
the suit is really a compliance with the 
order ; nor would it be necessary to set 
aside the order of “ File ” passed when 
the prodhan reported that he had settled 
the jote with the defendants. The 
plaintiffs having obtained a decree declar¬ 
ing their title would enter on the land as 
heirs of Sahodramani. Therefore, I 
think, that the learned District Judge 
was quite correct in refusing to set aside 
the decree of the lower Court on the 
ground of limitation. 

There is another view which might be 
taken also, and that is that in the plaint 
the plaintiffs asserted fraud, and though 
there is no distinct finding as to fraud in 
the judgments of the lower Courts, the 
tenor of those judgments is to show that 
Rako Mandal, the prodhan, acted some¬ 
what fraudulently in allowing the exist¬ 
ence of Jhumak to he concealed. If 
there were fraud found, then the question 
of limitation would not come in ; but it 
is unnecessary to consider this view of 
the question. 

(3) [ 19021 24 All. 467=(1902) A. \V. N. 11G. 

(4) [1891] 15 Bora. 424. 
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The only point in which I would differ 
from the learned District Judge is with 
regard to the payment of Rs. 778. The 
reason given by the lower Courts for 
refusing to order payment of this amount 
by the plaintiffs is that the defendants, 
during the years they have been in pos¬ 
session, have been able to obtain profits 
from the land exceeding in value the 
amount of Rs. 778 paid by them. I do 
not think that this is the right view to 
take. The Courts below in fact have 
entered into the question of mesne profits 
and have set off those mesne profits 
against the payment. In their plaint, 
para. 18, the plaintiffs state that they 
will bring a separate suit for mesne 
profits and they do not ask in the present 
suit for mesne profits. If there is to be 
a set-off that set-off should be in the suit 
for mesne profits. It is not open to the 
Courts in the present suit to reckon what 
the mesne profits are and to set them off 
against the Rs. 778. It seems to be 
assumed, too, that the Rs. 778 went into 
the hands of the prodhan ; the amount 
represented the arrears due and would 
have to be paid to Government by the 
prodhan. It is only right, in my opinion, 
that the plaintiffs should repay to the 
defendants, when they recover possession, 
this sum of Rs. 778-11-6 paid towards 

arrears by the defendants, and I would, 

therefore, modify the decree of the lower 
Courts to this extent that it be declared 
that the plaintiffs are entitled to recover 
possession of the lands on their payment 
to the defendants of the sum of Rupees 
778-11-6 within a period of six months 
.from this date. To that extent the 
decree of the lower Courts will be 

modified. 

Each party will bear its own costs in 
this Court. 

Bucknill, J.—I agree. 

Decree modified . 
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jwala Prasad and Adami, JJ. 


Mt. Jasoda Kuai —Plaintiff—Appellant. 

V. 

Janak Missir and others —Defendants— 
Respondents. 

Appeal No. 58 of 1921, Decided on 
23rd December 1924, from original 
decree of the Special Sub*J., Palamau, 
D-/ Gth December 1920. 


(a) Evidence Act, S. 45 —Person proving hand- 
writing must prove his acquaintance with the 
handwriting to be proved . 

Ia order to prove the handwriting or signa¬ 
ture of another person one must show that he is 
acquainted with the handwriting or signature 

of that person. [P- 790,0.1] 

(5) Registration Act, S. 28 Small pro- 
vert ii purchased and Included by vendor in the 

sale deed to confer jurisdiction on the particular 
Sub-Registrar—No dishonest motive proved—Re¬ 
gistration is valid—Defect in title of vendors 
vendor does not affect validity . 

Iu a proceeding for registration of a docu¬ 
ment, title to property cannot be gone into. 
Seotion 28 does not require anything more tban 
the existence of a property within the jurisdic¬ 
tion of a particular Sub-Registrar in order to 
entitle him to register the same ; [52 7. C. 446, 
Ref. ; 41 7. A. 110 and 25 C. W. N. 985, Dist.) 

Where the vendor purchased a certain pro¬ 
perty in the jurisdiction of the Sub-Registrar 
and sold it immediately along with other pro¬ 
perties of his in another jurisdiction with a 
view to get the deed registered at the particular 

Sub-Registry ; 

Held : that the registration was valid in the 
absence of evidenoe of dishonest motive in 
getting the deed registered in the particular 
place and any defect in the title of the vendor s 
vendor to the property does not affect the 
validity of the sale deed. [P. 794, 0. 1] 

+ {c) Adverse possession—Title acquired under 
invalid registered deed—Vendee remaining in 
possession for over 12 years—Title is perfected. 

Even when a registered sale deed is found to 
be illegal, the purchaser gets full title to the 
property purchased, if he is put in possession in 
pursuance of the registered deed and continues 
to be in possession for over twelve years openly 
and adversely to the vendor. [P. 795, C. 1] 

Syed Hasan Imam , Khurshaid Husain 
and Syed Ali Khan—ior Appellant. 

P. C. Boy and N. N. Sen—ior Respon¬ 
dents. 

Jwala Prasad, J.— This appeal arises 
out of a suit in ejectment. Shorn of the 
details, the plaintiff’s case is that village 
Keri asli and dakhli, including its Tola 
Bhagiya was the ancestral Khairat pro¬ 
perty of three brothers, viz., Kinu Misra, 
Go pal Misra and Rupau Misra. Tola 
Bhagiya is one of the dakhli or dependent 
villages of mauza Keri. It was let out 
in mokarrari by Rupan Misra and his 
cosharers to one Prabhu Narayan Singh 
and others who granted a zarpeshgi 
lease, dated 7th April 1887, of their 
mokarrari right in favour of Bhawan 
Sahu and ethers. Defendant No. 6 is in 
possession of Tola Bhagiya as zarpesh- 
<udar under sale deed, dated the 18th 
March 1909 (Kx. 13h Three brothers, 
Kinu Misra, Gopal Misra and Rupan 
Misra are dead. Defendant No. 1 is the 
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son of Kinu Misri, and Defendants Nos. 2 
fco 5 are the sons of Gopal Misra. On the 
22nd May 1893, corresponding to Jeth 
14th, 1932, Sambat, Defendant No. 1, 
Janak Misra, son of Kinu Misra, Gopal 
Misra, father of Defendants Nos. 2 to 5, 
and Rupan Misra, conveyed to plaintiff 
by a deed of sale (Ex. 3-a) the whole of 
village Ken including Tola Bhagiya and 
other appurtenant Tolas for a considera¬ 
tion of Rs. 8,900 and in pursuance of the 
said kabala delivered possession of the 
same to her. The plaintiff continued to 
be in peaceful possession of the disputed 
property and has been paying cesses to 
the Kumar of Tori, proprietor of the 
village. The plaintiff’s husband, Bahadur 
Sahu, died in 1909, and she being a 
pardanashiu lady there was nobody to 
look after her interest properly. The 
defendants, taking advantage of this, began 
to instigate the tenants of Keri to stop 
paying rent to the plaintiff, and managed 
to have Tola Bhagiya mapped and re¬ 
corded as an independent village and to 
have some five hamlets or Tolas which 
really appertain to Keri proper included 
in Tola Bhagiya. They wrongfully and 
fraudulently got their names recorded in 
the settlement papers. The plaintiff 
coming to know of this, preferred an 
objection under S. 83 of the Chota Nagpur 
Tenancy Act, which was, however,‘re¬ 
jected. The record-of-rights was finally 
published in Keri on ths 14th January 
and in Bhagiya on the 21st January 
1916. After this publication the defen¬ 
dants dispossessed the plaintiff from the 
whole property in 1916. Upon these 
allegations the plaintiff claims her title 
under the registered kabala, dated the 
22nd May 1893, and also by adverse 
possession to the . whole of village 
Keri asli mai dakhli including its 
haml9ts. She further seeks a declaration 
to the effect that Bhagiya is a mere Tola 
(hamlet) which appertains to village Keri, 
and is not an independent mauza ; that 
the real boundaries of Bhagiya are those 
contained in the kabala of Defendant 
No. 6 (Ex. 13), dated the 18th March 
1909, and that the said defendant only 
is entitled to hold the area of Bhagiya 
which is covered by hi3 kabala and that 
the remaining portion, which has been 
mapped as part of Bhagiya by the revenue 
authorities in course of the recent cadas¬ 
tral survey appertains to Keri proper. 
The plaintiff, therefore, prays for re¬ 


covery of possession of Keri and its 
hamlets as detailed in the plaint, with 
the exception of the trees mentioned in. 
Schedule A, together with mesne profits 
of the value of Rs. 2,400 from December 
1973 to 1975 and future mesne profits 
pendente lite. 

Three sets of written statements were 
filed in the ca3e : (l) by Defendant No. 1, 
Janak Misra : (2) by Defendants Nos. 2 
to 5 ; and (3) by Defendant No. 6, the 
zarpeshgidar. The allegations in the first 
two pleadings are substantially the same. 
They plead, amoagst other things, that 
the suit is not maintainable by plaintiff, 
impugning the kabala of 1895 (Ex, 3-a) 
set up by the plaintiff as a forged and 
fraudulent transaction ; that it is bad for 
defect of parties and is barred by limita¬ 
tion. They had no property at Ranchi 
and as such there was fra id in registra¬ 
tion. Defendant No. 1 was gained over 
by plaintiff’s husband, Bahadur Sahu, 
who was a famous litigant. They had 
incurred no debts and the so-called credi¬ 
tors were creatures of Bahadur Sahu.. 
Bhagiya has correctly been surveyed and 
mapped. Plaintiff never held possession 
of the property, nor collected any rents 
from the tenants. Defendant No. 1 
further contends that Bahadur Sahu was 
his agent (mukhtear-am), that he was 
entirely under his influence and executed 
a document in favour of Bahaiur Sahu 
and his brother Binda Sahu on the repre¬ 
sentation that he would not have to part 
with possession of the property and that 
it would protect his interest in the 
same. Defendant No. 6 alleges that the 
mokarraridars Sham Karan Bharathi and 
others should have been made party to 
the suit, that Bhagiya has correctly been 
measured by the revenue authorities as 
an independent mauza, that the Khairat- 
dar of Keri is only entitled to get an 
annual rent of Rs. 5 from the mokarrari- 
dar of Bhagiya and that Defendants Nos. 1 
to 5 have all along been in possession of 
Keri and the plaintiff' had no manner of 
title in or possession of the property. He 
pleaded limitation and contends that the 
plaintiff' cleverly managed to get her 
name recorded in course of the settlement 
proceeding in the district without being 
in possession of the property. He, how¬ 
ever, does not appear to have taken any 
keen interest in the Court below and has 
not entered appearance in this Court. 

The real disputants are Defendants 1 to 5, 
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and the two written statements filed by 
them are mutatis mutandis the. same. 
The following issues were framed in the 
Court below : 

(1) “ Has the plaintiff any cause of 

action ?” . „ 

(2) “ Is the Court-fee paid insufficient*. ^ 

(3) “ Is the suit barred by limitation? . 

(4) ’* Is Bhagiya a Tola of village Keri 
with boundaries as stated in the. kabala, 
dated the 22nd May 1895, or is it an 
independent village a3 stated by Defen¬ 
dant No. 6 ?” 

(5) “ Has the plaintiff acquired any 
right, title or interest in village Keri and 
Tola Bhagiya and other Tolas with the 
exception of the trees mentioned in the 
plaint by her alleged purchase ?” 

(6) “ Is the plaintiff entitled to get 

possession of the disputed property ? 

(7) “Is defendant No. 6 a mere zar- 

peshgidar of Bhagiya only ?* 

(8) “ Is the plaintiff entitled to get 

mesne profits. If so, how much ? 

(9) c * To what relief, if any, is the plain¬ 
tiff entitled ?” 

(10) “ Is the suit bad for defect of par- 

• nh 

1103 l , , ■ 

(11) “ Is the suit maintainable by plain¬ 
tiff ?” 

(12) “ Whether the kabala set up by 

the plaintiff is illegal.” 

“ Does it affect the propertj conveyed 

thereby ? , , , . , 

(13) Was plaintiff s husband a mukh- 

tear-am of the defendant ? Did he 
commit any breach of faith in taking the 
above kabala ? Is it binding on the 

defendants ?” 

Issue No. 2 is st?ted by the learned 
Subordinate Judge not to have been 
pressed by the defendants. Issue No. 10 
has been decided in favour of the pi®' 11 ’ 
tiff. The remaining issues were decided 
against the plaintiff. In the result the 
Subordinate Judge dismissed the plain¬ 
tiff’s suit. The learned Subordinate Judge 
has considered Issues Nos. 3, >, (> and 13 
together. The plaintiff’s title is based 
upon the kabala of the 22nd M*y 189 ) 
(Exhibit 3-a), and the first question is 
whether this kabala was executed by 
Rupan Misra and Janak Misra and Gopal 

Misra the predecessor-in-interest of Defen¬ 
dants 2 to 5. The learned Subordinate 
Judge says that “as regards the genuine¬ 
ness of the kabala (Exhibit 3-a) no ex¬ 
press issue was laid down.” He says 
that Defendants 2 to 5, the sons of Gopal 


Misra, emphatically deny the genuinenes 
of the deed and that the pleadings of 
Defendant No. 1, Janak Misra,^as set forth 
in his written statement, are ‘sufficiently 
vague,” but, says the learned Subordinate 
Judge, taking together his pleadings and 
deposition, he also challenges the execu¬ 
tion of the deed. Thus, although no 
definite issue was framed as to the 
genuineness of the kabala, the learned 
Subordinate Judge has tried to deal with 
the question. He disposes of the wit¬ 
nesses called by the plaintiff to prove 
the execution of the deed by Rupan, Janak 
and Gopal with the remark that these 
witnesses are more or less creatures of 
the plaintiff’s husband, Bahadur Sahu, 
and that most of them, though they say 
that the execution took place in their 
presence, did not subscribe themsel\es as 
witnesses to the deed, As regards the 
signatures of the executants upon the 
deed in question, he observes : 

“Though each of them purported to have 
signed beqalam khas (by his own pen) 
the three signatures wore affixed evidently 
by the same pen and hand. It is beyond 
dispute that whoever be might have been, 
it was the one and the same person who 
signed the names of the three executants 
on the deed. Again, though similarity of 
handwriting is no criterion for testing 
the genuineness of a deed, my ^ attention 
has been drawn by the plaintiff’s pleader 
to the signatures of tlmse alleged execu¬ 
tants appearing on certain registered 
mortgage deeds (Exhibits 4 to 4-C). But 
I must say that the signature of Rupan 
as affixed to the kabala, doe3 not resemble 
the one appearing oi the mortgage deed 

(Exhibit 4).” 

There is, however, no such observation 
as regards the signatures of the other two 
executants Gopal and Janak, whose signa¬ 
tures also appear on the mortgage bonds 
(Exhibits 4 to 4-C). The learned Subor¬ 
dinate Judge does not definitely record a 
finding that Janak and Gopal, or for the 
matter of that Rupan, did not actually 
sign the deed in question. 

He then refers to another circum¬ 
stance throwing suspicion upon the 
transaction which is said to have resulted 
in the kabala in question, and that is that 
Anwar Khan, who is said to have identi¬ 
fied the executants and was before the 
Registrar both when this kabala and the 
mortgage deed (Exhibit 4) were admitted 
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to registration, was Bahadur Sahu’s 
gomashta. 

In short, the learned Subordinate Judge 
has thrown out certain criticisms as 
regards the evidence adduced by the 
plaintiff to prove the execution of the 
kabala in question, but has not come to a 
definite finding that the kabala was not 
executed by Rupan, Gopal and Janak. 
That thig is so will eminently appear 
from the finding of the learned Subordi¬ 
nate Judge upon the question of the 
execution of the kabala. He concludes 
his judgment upon this point in the 
following words : 

In fact, the circumstances attending 
the execution of the kabala are 
extremely suspicious and the evidence 
regarding execution offered on behalf 
of the plaintiff should, therefore, be 
received with caution.” 

True, but the learned Subordinate 
Judge stops here and does not give us 
his definite finding upon the point after 
examining the evidence in the case in 
the light of the above caution. A care¬ 
ful analysis of the evidence will show 
that there is no room for any suspicion 
as to the due execution of the deed in 
question by Rupan, Gopal and Janak. 
Two of the executants Rupan and Gopal 
are dead Their heirs, Defendants 2 to 5, 
deny the execution of the kabala by 
them. Ramtahal Misra, Defendant No. 2, 
son of Gopal Misra, had examined him¬ 
self to prove the negative and denies 
the signatures upon the kabala in ques¬ 
tion as being of his father, and Gopal and 
his uncle Rupan. But is he competent 
to prove or disprove the signatures of 
Gopal and Rupan ? lie was ‘20 to 30 
years of age on the 8th day of December 
1920, when he was examined as a wit¬ 
ness in the case. Therefore, in 1895, he 
was a lad of 9 years. He says in his 
evidence that he got discretion about IS 
years ago, that is, in the year 1902. He 
nowhere makes himself competent to 
prove or disprove the signatures of Gopal 
and Rupan. In order to prove the hand¬ 
writing or signature of another person 
one must show that he is acquainted 
with the handwriting or signature of the 
person. Ramtahal does not say a word 
about it in his evidence-in-chief. In 
cross-examination he gives up the show 
altogether, where he says: 

I have no paper written by my 
father or uncle. I hava no recollection 


of their handwriting. Their writing was 
of different style. I know how to read 
and write a little.” 

Janak Misra, Defendant No. 1, has also 
examined himself in the case. He is 59 
years of age and certainly he was asso¬ 
ciated with his brothers Rupan and 
Gopal in the management of his family 
affairs. He is supposed to be one of the 
executants of the bond. If there was 
anybody who was competent to speak 
about the signatures of Gopal and Rupan,. 
it was Janak Misra. He, however, does 
not take the responsibility of denying, 
their signatures upon the kabala in ques¬ 
tion. There is, therefore, though a denial; 
in the written statement filed by Defen¬ 
dants 2 to 5, no evidence in the case 
disproving or denying the signatures of 
Gopal and Rupan upon the kabala in 
question. Therefore, the denial in the 
written statement is not substantiated 
and Janak’s omission in the written, 
statement, to expressly deny the signa¬ 
tures, is a proof positive that the 
signatures on the kabala in question, 
which purport to be of Gopal and Rupan,. 
are theirs. Janak has not the hardihood 
of expressly denying in his written state^- 
ment his own signature upon the kabala 
in question. His written statement, if 
carefully scrutinized, is a tacit admission 
of the execution of the bond under the 
influence of Bahadur Sahu by means of 
inducements for the future benefit of 
Janak. No doubt, in paragraphs 7 and 
10 he denies the genuineness and the 
correctness of the deed. In paragraph 
16 he says that the plaintiff’s husband 
Bahadur Sahu and his brother Binda 
Sahu exercised complete influence and 
control over him ( Janak ), and under 
their advice and instructions he signed on 
plain papers, and perhaps the kabala in 
question is one of such papers In para¬ 
graph 21 he says : “ So far a3 the Defen¬ 
dant No. 1 recollects, it is this : that the 
said Bahadur Sahu once proposed to him 
that it was proper for him to execute 
such a bond as would prevent ( him J 
from contracting debts, and if any debt 
came to light, the same could be used 
against it ; that there would be no 
change in his possession and occupation 
and that it would be within his power to 
get the same set aside if he had any 
objection. If the bond in suit is in real¬ 
ity that very ( instrument ) which was 
executed under the advice and instruction- 
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of the said Bahadur and Binda Sahu, the 
Defendant No. 1 was duped to execute it 
under fraud; but the contents of the bond 
in sui i are certainly not those of the bond 
whose execution was (once contempla¬ 
ted).” . 

Therefore, whereas he starts with the 

denial as to the execution of the bond he 
tacitly admits that he executed the in¬ 
strument in question under the advice 
and instruction of Bahadur Sahu. and 
Binda Sahu, for the purposes mentioned 
in paragraph 21 of his written statement. 
According to him, he did execute such an 
instrument. No other instrument has been 
failed in the case or shown in evidence to 
have been executed by him as suggested in 
paragraph 21. Therefore, conclusively, the 
kabala in question is the instrument 
referred to in paragraph 21, and therefore 
the execution of the kabala is admitted, 
though it is said to have been executed 
under fraud and circumstances that effect 
should not be given to it. This has been 
his substantial plea as disclosed in his 
evidence. He says in hi3 evidence that 
he had imposed great confidence in 
Bahadur Sahu who had a power-of- 
attorney in his favour (Exhibit P), dated 
the 14th December i860, and that he used 
to manage his Keri property, which is the 
subject-matter of dispute in this case. 
Considering all the circumstances the 
learned Subordinate Judge stigmatizes the 
defence of Janak Misra as set forth in his 
written statement as being vague. 

Now, as regards his signature upon 
the bond, the attitude of Janak Misra in 
the box has been to deny all his signa¬ 
tures on any paper whatsoever. lie went 
so far as to deny his verification and 
signature on his written statement filed 
in this case. Upon this the Court 
remarked, “the man appears to be a fool. 
This pulled him up and he immediately 
admitted his signature upon the verifica¬ 
tion on the written statement. The 
Court records his deposition thus: 
"(Then says) I signed it myself.” He 
says : “Bahadur Sahu was my karpardaz. 
He might have had the kabala fraudu¬ 
lently signed by me. I used to sign 
blank paper occasionally. Exhibit 3-A 
does not contain our signatures.” The 
signature of Janak Misra upon the veri¬ 
fication on his written statement filed 
in this case, which is now his admitted 
signature, and that upon the kabala in 
question are manifestly similar. We 


have carefully compared the signatures 
of Rupan, Gopal and Janak on the kabala 
in question and on the previous docu¬ 
ments ( Exhibits 4 to 4-e ) from 1888 to 
1891. The signatures, not only appear¬ 
ing as executants of the document in 
question but also those made before the 
Sub-Registrar in all those documents, 
appear to be similar, that is, Rupan s 
signatures on all these documents are 
similar ; so are of Gopal and Janak Misra 
respectively. They have got peculiar 
ways of writing, particularly Janak. 
His letters are of a peculiar style and 
even a superficial look at them would 
not fail to impress one with their 
similarity. These signatures were exam¬ 
ined by the learned vakil, Mr. P. C. Roy, 
on behalf of the respondents and he con¬ 
ceded that the signatures are similar. 
The learned Subordinate Judge is entirely 
wrong when he says that the signatuies 
of the three executants were , written by 
the same pen and hand. The signatures of 
three executants Rupan, Gopal and Janak 
are in different style altogether. The 
learned Subordinate Judge has over¬ 
looked the signatures of these executants 
before the Registrar. These signatures 
could not be by one and the same person, 
but must have been by three different 
persons. The documents bear, their 
thumb impressions. The thumb impres¬ 
sions are not of one and the same person. 
They are evidently of three different 
persons. The suspicion lurking in the 
mind of the learned Subordinate Judge 
was that one and the same person signed 
the documents for ail the three brothers. 
This is obviously wrong. There is direct 
evidence in the case of a number of 
witnesses on behalf of the plaintiff, who 
swore to the execution of the kabala by 
the three brothers. The learned Sub¬ 
ordinate Judge brushes them aside upon 
the ground tha, they are servants or 
relations of Bahadur Sahu, husband of 
the plaintiff; but it is common know¬ 
ledge that a vendee always wants to have 
his own men as witnesses to the sale 
deed. All the marginal witnesses of the 
kabala, except Piru Khan, are dead, and 
the plaintiff has examined him. No 
reason has been given by the Court 
below why his evidence should not be 
accepted. Upon a careful consideration 
of the evidence and giving our best 
consideration to the criticisms of the 
learned Subordinate Judge we have 
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unhesitatingly come to the conclusion 
that the document in question was 
executed by Rupan, Gopal and Janak. 

The learned Subordinate Judge then 
addresses himself as to the consideration 
for the kabala. 

[His Lordship then considered the various 
sums representing the consideration for the 
deed and came to the conclusion that the 
bond was executed for consideration and 
that the entire consideration money wa3 
paid off. The judgment then proceeded :] 

Rupees 1,800 was paid in cash at the 
time of registration as is noted on the 
document itself. The document cannot be 
impugned as being without consideration. 
It was duly executed by Rupan, Gopal and 
Janak for good consideration. Therefore 
the document created a valid title in favour 
of the vendee with respect to the property 
purported to have been conveyed by it. 

[Ilis Lordship then dealt with the 
evidence as to possession adduced in the 
case and proceeded.] 

The evidence before us has confirmed 
us in our conviction that the INIt. is the 
rightful owner of the property in dispute 
and has been in possession up to 1910 
when disturbance began on behalf of the 
Misras, the defendants, and she was com¬ 
pletely dispossessed about that time. 
Janak Misra had not produced any collec¬ 
tion papers before the Assistant Settle¬ 
ment Officer, nor has he been able to pro¬ 
duce any before us before 1910. 

The conclusion to which we have arri¬ 
ved at in disagreement with the view of 
the Subordinate Judge is that the kabala 
in question is a genuine document and 
was duly executed by Rupan, Gopal and 
Janak. It was given effect to and the 
title passed to the plaintiff and that she 
obtained possession thereunder in 189') 
just after the deed was executed and she 
continued to be 'in possession until she 
was dispossessed as stated above. The 
suit was instituted on the 16th May 1919 
well within time for recovery of posses¬ 
sion. This disposes of Issue No. J, which 
relates to limitation. 

Incidentally I may say a few words as 
regards Issue No. 13. This issue does not 
seem to have been drawn up artistically. 
The plaintiff’s husband held a power of 
attorney from Janak Misra (Ex. F), dated 
the 14th December 1880, and, a3 already 
observed, this power of attorney was with 
a view to save the trouble of the princi¬ 
pal going to the Registration office for re¬ 


gistering her document. The evidence is 
not convincing as to Bahadur Sahu being 
a general Mukhtear-Am having a general 
power of attorney for all kinds of business 
to be transacted on behalf of the defen¬ 
dants. He had no special power of attor¬ 
ney of any sort from Defendants 2 to 4 or 
their ancestors Rupan and Gopal. No 
evidence has been given in this case of 
any breach of faith having been commit¬ 
ted by Bahadur Sahu with respect to the 
kabala in question. If Bahadur Sahu was 
a shrewd man, as the Subordinate Judge 
calls him, Janak Misra appears to be 
equally shrewd for just after the death 
of Bahadur Sahu he began to manipulate 
all kinds of measures, proper or improper 
in order to disturb the possession of the 
lady. He set up some of the tenants 
to say that the plaintiff had only 8 annas 
share in the village and that the remain¬ 
ing 8 annas was held by Ramtahal Misra. 
He himself in the suit brought for rent by 
the Msmt. said that he was holding under 
Ramtahal Misra, proprietor of 8 anna3 
share. He did not deny in that case that 
the Msmt. had no title to the village under 
the kabala in question. He took advan¬ 
tage of the plaintiff being a pardanashin 
woman and wholly dispossessed her by 
the time the Assistant Settlement Officer 
dealt with the village in 1915, and he 
succeeded in maintaining his, what the 
Assistant Settlement Officer calls, illegal 
possession as a trespasser in the village 
and had his name recorded as such. If 
w T e are right in our view that he solemn¬ 
ly executed the deed of sale and received 
consideration and gave possession of it 
to the vendee, he was repaying the faith¬ 
ful services of Bahadur Sahu by manipu¬ 
lating deceitful measures against her. No 
case of fraud and undue influence has 
been made out and no facts and circum¬ 
stances sufficient to raise such a plea 
been definitely avered in the written 
statement or proved. The last portion of 
this issue “ Is it binding on the defen¬ 
dants " has already been answered. The 

% 

Defendant No. 1 and the predecessor-in-- 
interest of Defendants 2 to 5 executed the 
sale deed in question and the kabala i3 
therefore binding upon the defendants. 

The next question would then natural¬ 
ly arise as is set forth in Issue No. 6 : 

Is the plaintiff entitled to get posses¬ 
sion of the disputed property ? 

The answer to this would have been a 
very simple one after what has been said 
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above had it not been for Issue No. 12 : 

“ Whether the kabala which has been 
set up by the plaintiff is illegal ! Goes 
it affect the property conveyed thereby ?” 
Therefore before Issue No. 6 is answered, 
Issue No. 12 must be disposed of. Under 
this issue the learned Subordinate -fudge 
has decided that the Sub-Registrar of 
Ranchi, who registered the document 
acted without jurisdiction, inasmuch as 
the vendors Rupan, Gopal and Janak 
had no property within the jurisdiction 
of the Ranchi Sub-Registry. Now, 
the properties conveyed by the sale deed 

are the properties in dispute mauza Keri 

and its Tolas (dependent hamlets) and a 
portion of a house situate in Ranchi. 
Mauza Keri appertains to Palamau dis¬ 
trict and is outside the Ranchi district. 
According to the finding of the Suboidi- 
nate Judge village Keri is 85 miles from 
Daltongang and 40 miles from Ranchi. 
The executants of the bonds are residents 
of Mouza Keri. The vendee Mt. Jasoda 
Kuar and her husband Bahadur Sahu 
were residents of Mouza Harhanj in the 
district of Palamau about 48 miles off. 
The house in question stood in the name 
of Liladhar Misra, Am-Mukhtear of Ba¬ 
hadur Sahu, and Ganpat Sahu, brother-in 
law of Bahadur Sahu. The house origi¬ 
nally belonged to a Kumbar, who convey¬ 
ed the same to Liladhar and Ganpat on 
the 25th of June 1883. Deacharan, bro¬ 
ther of Liladhar, executed a Kabala 
(Exhibit 3) claiming half the share jointly 
with Liladhar in the house in question 
on the 22nd May 1895, wherein he claim¬ 
ed that he along with his brother Lila¬ 
dhar had half share in the house which 
was purchased in the name of Liladhai 
and Ganpat, and he sold one of the rooms 
of that house roofed with titles said to be 
in his possession for a sum of Rs. 10 to 
Janak Misra, one of the executants of the 
sale deed in question (Exhibit -l-a). The 
two sale deeds (Exhibits 3 and 3-a) were 
presented to the Sub-Registrar of Ranchi 
for registration almost simultaneously 
between 2 and 3 p. m. and they were 
registered. The sale deed (Exhibit oj 
relating to the house bears No. 2030 foi 
1895 entered in Book I, \ olume 19, at 
pages 87-88. The sale deed (Exhibit 3-a) 
relating to mauza Keri in dispute bears 
No. 2032 for 1895 entered in Book I, 
Volume 13, at pages 275-279. Janak 
Misra, in whose favour ♦a portion of the 
house in Ranchi was sold by Exhibit 3 
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did not intend to keep the heuse to him¬ 
self, for immediately he conveyed the 
same by means of the sale deed (Exhibit 
3-a) to Mt. Jasoda Kuar. -Therefore the 
sale deed (Exhibit 3) was executed with 
a view to give him title to the house 
situate in Ranchi in order that the sale 
deed (Exhibit 3-a) with respect to mauza 
Keri he presented for registration and 
registered in Ranchi. Neither of the par¬ 
ties lived either at Ranchi or at Dalton- 
ganj, and the distance from their respec¬ 
tive residences to Daltonganj was almost 
double. Obviously they thought it con¬ 
venient to have the document registered 
at Ranchi instead of at Daltonganj, as 
45 miles in that part of the country is an 
inconvenient distance to travel for oidi- 
nary people not having good con\eyance 
at their disposal, the country being cover¬ 
ed by hills and jungle. This in itself is 
not a dishonest motive and might in the 
circumstances bo a good motive to avoid 
going to Daltonganj. In the present case 
nothing has been shown why the parties 
would avoid having the document logis- 
tered at Daltonganj, except the one ground 
referred to above. No circumstance has 
been shown to indicate that the parties 
wanted to avoid the publicity of the ^ re¬ 
gistration of the sale deed (Exhibit 3-a) 
in the Daltonganj district. There is no¬ 
thing to show that they wanted to defeat 
or defraud any creditor or that they had 
any other sinister motive. Therefore the 
fact that Janak got the sale deed execu¬ 
ted in his favour by Deocharan with res¬ 
pect to the house in Ranchi would not in 
itself affect the registration of the docu¬ 
ment provided it was a bona fide deed 
with a view to carry out the intentions of 
the parties in executing and registering 
the sale deed (Exhibit 3-a) in Ranchi with 
respect to mauza Keri. It is said that Deo¬ 
charan had no interest in the house and 
that the house belonged to Bahadur Sahu 
and that he was the real purchaser under 
a sale deed, dated the 25th June 1883 
from a Kumar in the farzi name of his 
Am-Mukhtear Liladhar Misra and his 
brother-in-law Ganpat Sahu. In support 
of this reference is made to Exhibit A, 
sale deed executed by Bahadur Sahu in 
favour of Akhouri Sundar Behari Lai, 
dated the 19th March 1902, several years 
after the kabala in question (Exhibit 3-a). 
In that sale deed Bahadur Sahu recites 
that he had purchased the house in ques¬ 
tion under a registered sale deed, dated 



/Ol Patna Mt. Jasoda Kuar v. Janak Missir (Jwala Prasad, J.) 


the 25th June 1883, with his own funds 
tarzi in the name of his Mukhtear-am 
Liladhar Misra and his brother-in-law 
Ganpat Sahu, and that he disposed of it 
to Akhouri Sundar Behari Lai for Rs. 125. 
Deocharan Misra, brother of Liladhar 
Misra, on the other hand, in the sale 
deed (Exhibit 3) stated that he was a 
cosharer with Liladhar in the house in 
question and that he owned and possessed 
one of the rooms of that house and that 
he sold that off to Janak Misra per sale 
deed (Exhibit 3) on the 22nd May 1895. 
Bahadur Sahu took part in the execution 
of the sale deed (Exhibit 3-a) in favour 
of his wife, the plaintiff in the case. 
The deed confirmed the sale of the house 
by Deocharan to Janak by Exhibit 3. 
Bahadur Sahu, therefore, allowed the 
property to be sold by Deocharan Misra 
in favour of Janak Misra. The sale deed 
of the 25th June 1883 in favour of 
Liladhar Misra and Gopal Sahu on the 
face of it shows that Liladhar Misra 
had interest, and Deocharan is brother 
of Liladhar. Therefore, upon the docu¬ 
ment as it stands, it cannot be said that 
Liladhar or Deocharan had no title bo 
the house in question. According to the 
tenor of the document and the relation¬ 
ship that existed between Deocharan and 
Liladhar, the former would appear to 
have title to the house in question which 
he purported to convey by the sale deed 
(Exhibit 3) to Janak. In a proceeding 
for registration of a document title to 
property cannot be gone into. There 
was a property, namely, the house situate 
within the Ranchi district and the Sub- 
Registrar of Ranchi had jurisdiction to 
register the document relating to the 
house in question. Deocharan Misra 
purported by kabala (Exhibit 3) to sell a 
portion of that house to Janak Misra, 
and Janak Misra therefore under that sale 
deed, acquired ‘.an ostensible title which 
he forthwith conveyed by (Exhibit 3-a) 
to the plaintiff. S. 28 of the Indian 
Registration Act does not require any¬ 
thing more than the existence of a 
property within the jurisdiction of a 
(particular Sub-Registrar in order to 
entitle him to register the same : Mt. 
Ram Dei v. Ram Cliandrabati Debi (l). 

The cases cited are distinguishable. In 
the case reported in S. C. Harendra Lai 

(1) [1010] 4 Pat. L. J. 433=52 I. C. 466. 


1925 

Boy v. Hari Das Devi (2) the property 
mentioned in the mortgage bond in 
question was a fictitious property. It 
had no existence in Calcutta, and there¬ 
fore under S. 28 the registration of the 
document was invalid. In the case of 
Mathura Prasad v. Chandra Narain 
Chowdhury (3) the sale deed with respect 
to 2 bighas 1 katha in Kolhua in the 
district of Muzaffarpur, which purported 
to give title to a party to a mortgage in 
order to entitle the registration thereof 
in the district of Muzaffarpur was not 
produced nor was it shown that there 
was delivery of possession by virtue of 
the sale deed. In that case it was found 
that to the knowledge of both parties 
the mortgagor had no title in that 
property and that he never intended to 
part with that property. In those circum¬ 
stances the registration of the document in 
the district of Muzaffarpur was held to be 
inoperative having been registered outside 
the registration law. The circumstances 
of this case are quite different from any 
of those cases. The first case obviously 
does nob apply, inasmuch as the house 
in the district of Ranchi is not a fictitious 
property. The second case does not 
apply, inasmuch as on the face of the 
previous sale deed of the 25th June 1S83 
Liladhar Misra, brother of Deocharan 
Misra, had title to the property, and 
Bahadur Sahu who took part in the 
execution of both the sale deeds (Ex¬ 
hibits 3 and 3-a) led Janak Misra to 
believe that Deocharan had title to the 
house and did not disclose his own title 
if any. Therefore, these decisions of 
their Lordships of the Judicial Committee 
do not apply to the present case. The 
vendees who themselves took part in the 
transaction re. the registration of the 
documents (Exhibits 3 and 3-a) cannot 
be permitted to take this plea. 

We, therefore, hold in disagreement 
with the view taken by the learned 
Subordinate Judge that the document in 
question is not illegal on account of its 
having been registered by the Sub- 

(2) [1914] 41 Cal. 972=41 I. A. 910=1 L. W. 

1050=27 M. L. J. 80=(1914) M. W. N. 
462=16 M. L. T. 6=18 C. W. N. 817=19 
C. L. J. 484 = 16 Bora. L. R. 400=23 I. 

C. 637=12 A. L. J. 774 (P. C.). 

(3) [1921] 48 I. A. 127=40 M. L. J. 489=19 
A. L. J. 385=33 C. L. J. 440=23 Bom. 

L. R. 629=(1921) M. W. N. 370=14 L. W. 
1=29 M. L. T. 413=2 Pat. L. T. 397=00 
I. C. 888=25 C. W. N. 985 (P. C.). 
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Registrar of Ranchi. The Issue No. 12, 
having been thus answered, the answer 
to Issue No. 6 is obvious; and that 
answer is in the affirmative. 

The plaintiff is entitled to get posses¬ 
sion of the disputed property. The 
plaintiff’s title is fortified in this case by 
the fact that she had been in possession 
of the property for over 12 years from 
1895 to 1909. Her possession was to 
the knowledge of Janak Misra who had 
taken part in the exercise of right of 
possession by the plaintiff, some of the 
counterfoils having been signed by himself. 
(She, therefore, acquired an absolute title 
to the property by adverse possession 
for over 12 years, having exercised it 
openly and adversely to the knowledge 
of the defendants. Therefore, even if the 
registration of the document was illegal, 
the title acquired by her adverse posses¬ 
sion remains in tact, and the defendants 
have no right to dispossess her in the 
manner in which they did in the year 
1910 or thereafter. 

The obvious result of these findings is 
that the plaintiff is entitled to succeed 
in the suit, and the suit must be decreed. 

The next question is the extent of the 
decree to be given in favour of the 
plaintiff. Her case in short is that she 
is entitled to get possession of all the 
properties in mauza Ken with Tola 
Bhagiya and that the other Tolas 
appertaining thereto, and that the survey 
entry recording some of the Tolas as 
appertaining to Bhagiya as distinct from 
mauza Keri is wrong. This issue has not 
so much concern with’Defendants Nos. 2 
to 5, but only Defendant No. G. Defen¬ 
dant No. 6, as already observed in the 
earlier part of the judgment, has not 
taken keen interest in the litigation and 
did not contest the plaintiff’s claim either 
here or in the Court below, though he 
filed a written statement; and in this 
appeal he has not entered appearance. 
It appears that the sale deed of 1909 
(Exhibit 13) filed in this case describes 
the extent of the property to which the 
Defendant No. 6 is entitled as zarpeshgi- 
dar of the mokarrari interest in that 
village. He is not entitled to hold 
possession of more than what that docu¬ 
ment gives him. Therefore the plaintiff 
is entitled to take khas possession of all 
the properties, except Tola Bhagiya, as 
described and detailed in the deed of 
1909 (Exhibit 13). This again was a 


clever move on the part of Janak Misra 
to have a large quantity of lands excluded 
from mauza Keri and to have Tola 
Bhagiya recorded in the record-of-rights 
in his name as owner thereof. 

The result is that the judgment of the 
Court below is reversed and the decree 
is set aside, and the plaintiffs suit is 
decreed with costs throughout. The 
plaintiffs will also he entitled, to get 
mesne profits prior to the suit from 
Defendants Nos. 1 to 5. The amount 
will be determined in a subsequent 
proceeding ; she will get mesne profits 
also pendente lite as also for the subse¬ 
quent period up to the date of delivery 
of possession or three years from the 
date of the decree of this Court, which¬ 
ever event occurs first. 

Adami, J :—I agree. 

Decree set aside . 
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Mulliok and Ross, JJ. 

Gouda Singh and another Plaintiffs 
Appellants. 

v. 

Jitan Mahto and others — Defendants— 
Respondents. 

Appeals Nos. 691, 1299, 1030 and HU 
to 1152 of 1923, Decided on 30th March 
1925, from a decision of the Addl. Dt. J., 
Patna, D/- 23rd April 1923. 

(a) Landlord and Tenant—Record-of-rights 

describing dahiyak as aim;ab—Court looking into 
collection papers and holding entry to be wrong 
Finding is one of fact . 

An entry in the record-of-rights classed the 
landlord’s claim on account of dahiyak as an 
abwab. The lower appellate Court looked at 
the zamindari collection papers for many vear=> 
and came to the conclusion that the presump¬ 
tion attaching to the record-of-rights had been 
rebutted and that the charge on account of 
dahiyak was not an illegal cess within the mean¬ 
ing of the Bengal Tenancy Act. 

Held ; that the finding of the lower appellate 
Court was one of fact based on evidence and 
could not be challenged in second appeal. 

[P 796 C 1] 


(b) B. T. Act (1885), S. Gl.—Bhaoli holdings— 
Xo evidence as to rent being payable quarterly— 
Xo interest can be charged . 

Where the holdings are bhaoli and there is 
no evidence that rent is payable quarterly, 
interest under S. 67 of the B. T. Act is not 
chargeable. *^6 C 2] 


S. M. Mullick and Jalgohind Prasad 

Sinha —for Appellants. 

Bimala Charan Sinha— for Respon¬ 


dents. 
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Mullick, J. The first question in the 
case is whether dahiyak is to he allowed 
t° the plaintiffs. This has been viewed 
by the Munsif as an abwab. The Addi¬ 
tional District Judge, however, in appeal 
finds that it is not an abwab bub that it 
is a part of the hakmi share of the 
bhaoli rent. He holds that the share of 
t»h6 malik, instead of being 20 seers, is 
-- & 1 2 seers and he disagrees with the 
entn in the record-of-rights which classes 
the claim on account of dahiyak as an 
abwab. The learned Judge, however, 
dees not in terms say that the record- 
of-rights is rebutted ; bat on reading 
his judgment it is clear that what he 
mears is that the presumption attaching 
to the record-of-rights had been rebutted 
and that the charge on account of 
dahiyak is not an illegal cess within the 
meaning of the Bengal Tenancy Act. 

It is contended that the learned Judge 
had no evidence before him for coming 
to this finding ; but it appears that he 
looked at the zamindari collection paper? 
for many years and came to the conclu¬ 
sion that the zamindar had been realizing 
at the rate of 22 & 1 2 3eers and not at the 
rate of 20 seers in the maund. I think 
there was evidence before the learned 
'Judge and that his finding in regard to 
dahiyak cannot be challenged in second 
appeal. 

The next point is whether the learned 
Judge’s finding as to the years in which 
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jingh v. Lakhnath Roy 1925 

rent was payable quarterly, interest under 
S. 67 of the Bengal Tenancy Act was 
not chargeable. Interest might have 
been claimable under the Interest Act, 
but the claim is not put under that 
enactment. 

Then, as regards the claim for damages, 
the learned Judge had a discretion in the 
matter and the question cannot be agita¬ 
ted in second appeal. 

The result, therefore, is that the only 
point in which the learned Judge’s decree 
will be varied is as to the hakmi share 
which will be calculated in the proportion 
of 9 to 7 ; that is to say 22 & 1/2 seers in 
the maund. The appeals are, therefore, 
decreed in this modified form with co 3 t 3 . 
Ilearing-fee will be Rs. 16 in each case. 

Ross, J, —I agree. 

Appeal allowed. 
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Ad AMI and Ktlwant Sahay, JJ. 

Kesheo Prasad Singh Bahadur —Plain¬ 
tiff-Appellant. 

v. 

Ijakknatli Boy and others —Defendants 
—Respondents. 

Appeal No. 1011 of 1922, Decided on 
14th May 1925, against appellate decree 
of the Disb. J., Shahabad, D - 27th July 
1922. 


sugarcane was grown, and as to the 
raiyats by whom it was grown, is sup¬ 
ported by evidence. On behalf of the 
landlords, who are the appellants before 
us, it is contended that the learned 
Judge has made a case of his own and has 
acted quite regardless of the evidence 
before him. But it appears that although 
there was evidence given by the plain- 
tilts with regard to sugarcane having 
been grown by the tenants, Baiju, Etwari 
and Bedu, for more ' than one year the 
learned Judge did not rely upon that evi¬ 
dence, but went upon the admission of 
the tenant Nanhku who said that he 
had crown sugarcane for one year only. 
In the circumstances wo cannot say that 
there was no evidence for the finding that 
sugarcane was grown only in the year 
1325 F. S. 

The third point is that the learned 
Judge should have given either interest 
or damages. Now the holdings being 
bhaoli, and there being no evidence that 


B. T. 'Act (1885), S. SS —Thiccaclar is not 

agent ”— Thiccadar splitting up holding bona 
fide for benefit of estate—Landlord is bound by 
the arrangement. 

A thiccadar is not the agent of the landlord. 
Consent by a thiccadar given in good faith for 
the benefit of the estate to an alteration of tbe 
area of tbe holding under him and the appor¬ 
tionment of rent upon the new holdings is bind¬ 
ing upon the landlord. 2 P. L. J. 151. Foil. 

[P 797 C 1] 

A”. N. Sinha — for Appellant. 

Jagannath Prasad —for Respondent. 

Judgment. —The plaintiff in the suit 
out of which this second appeal arises 
sought to recover arrears of rent for the 
years 1324 to 132 g in respect of 31 bighas, 

1 katba,2 dhurs of land at a jama of 
Rs. 77-14-9 inclusive of cesses- The 
defendants, in their written statement, 
urged that the area of 31 bighas odd had 
been split up into separate holdings of 
which the various defendacts were in 
occupation at certain rates of rent. The 
defendants further pleaded that they had 
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each of them paid the rent due by them 
to the landlord. 

It happened that in the year 1327 the 
plaintiff gave a thica lease of this holding 
to one Mr. Fox and it was during his 
thicoa that the are* was split up into 
separate holdings. The plaintiff’s claim 
was that he was not bound by the action 
of the thiccadar in splitting up the hold¬ 
ings and was entitled to recover a lump 
sum of rent from all the defendants jointly 
in respect of the whole 31 bighas. 

Both the lower Courts have rejected 
the plaintiff’s claim holding that he was 
bound by the action of the thiccadar and 
that a joint suit against all defendants 
could not be maintained. 

Mr. Nirsu Narain Singh puts forward 
the elaim that S. 88 of the Bengal Ten¬ 
ancy Act applies, and frees the plaintiff 
from the obligation to stand by the split¬ 
ting up brought about by the thiccadar. 
Mr. Nirsu Narain Singh, in fact, contends 
that the thiccadar was an agent within 
the meaning of S. 88. It cannot, I think 
be held that a thiccadar is the agent of 
the landlord. He holds under a lease and 
he collects the money for himself and not 
for the landlord. S. 105 of the Transfer of 
Property Act defines a lease of an immov¬ 
able property as a transfer of a right to 
enjoy such property, made for a certain 
time. As the leaseholder, the thiccadar, 
can hardly be described as an agent. Fur¬ 
thermore, under Cl. (4) of S. 3 of the 
Bengal Tenancy Act the thiccadar is a 
landlord. 

But in this case we are hound by the 
decision of this Court in the case of 
Mahamad Nazirul Hussain v. Chuni 
Kamti (l) where it was held that consent 
by a thiccadar given in good faith for the 
benefit of the estate to an alteration of 
the area of the holding under him and 
the apportionment of rent upon the new 
holdings is hinling upon the landlord. In 
the present case the learned District Judge 
has found that there is no sign of any 
collusion between the raiyats and the 
thiccadar or of any bad faith on the part 
of the thiccadar. 

It is then contended by Mr. Nirsu 
Narain Singh that a money-decree should 
be granted against the defendants and he 
refers us to the written statements where 
the defendants admit that they hold the 
split up holdings separately at certain 

(1) [1917] 2 P. L. J. 151=38 I. C. 7CG -1 P. 

L. W. 229. 
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rates of rent. He has not noticed, how¬ 
ever, that the same statements put for¬ 
ward a plea of payment and under the 
circumstances no decree of the character 
he desires would be passed in the present 
case. 

The appeal must be dismissed with 
costs, 

Appeal dismissed. 
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Bctcknill and Kulwant Sahay, JJ. 

Rttpan Singh and outers—Appellants. 

v. 

King-Emperor —Opposite Party. 

Criminal Appeal No. 5 of 1925, Decided 
on 25th February 1925, from an order of 
the S. J., Patna, D/- 24th December 1924 

* (a) Criminal P. C., S. 3G7 (5) Proviso—Heads 
of charge to jury should be put on record as soon 
as possible. 

According to the proviso to S. 3G7 (o) the re 
cording of “ heads of charge to the jury 
need not be a verbatim reproduction of the 
Judge’s summing up ; nor is it necessaiy that 
the charge should be written out before it is 
delivered. But whether the heads of charge are 
written out before delivery or not, they should 
be placed on record by the Judge as soon as it is 
possible for him to do so and whilst what he said 
is fresh in his recollection. IP- 801. C, 2] 

The heads of charge need not be meticulous or 
lengthy but must give accurately the substance 
of what the Judge said to the jury so that the 
High Court may, if occasion arises, be able to 
ascertain from the record whether the law au:l 
the facts relative to the case were fairly and pro¬ 
perly put to the jurors. 

Where the records of the heads of charge 
merely stated that certain sections of the Penal 
Code had been “read over and explained.’’ 

Held : that this was not a sufficient compli¬ 
ance with the law. 57 /. C. 911 and 1 Pul. L . 
J. 317, Re!, on. [P* ^02, C. 2 ] 

(b) Criminal P. C„ S. 298 — Formulating ques¬ 
tions for consideration of jury is not required by 
lato—The practice is , however , advisable. 

The law does not expressly require a Judge to 
formulate, at the conclusion of the delivery of 
his charge, specific questions for the jurors’ 
reply. Such a practice is, however, helpful in 
deciding the legal effect of jury’s finding, but the 
formulation of such questions requires great 
care and queries should be confined within the 
narrowest possible compass. 

Kulwant Sahay , J.—In complicated cases the 
judge should in his charge to the jury, not only 
explain tha law. but should draw their attention 
to the evidence in the case and explain how they 
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should apply the law to the particular facts of 
the case. Observations of Manuk, J. in 3 Pat. 
L. J. 655 Appr. [P 805 C 2, P 806 C l] 

Manuk, Bimala Charan Sinha and 
B. P . Sinha —for Appellants. 

II. L. Nandkeolyai —for the Crown. 

Bucknill, J . —This was an appeal made 
by nine men who were charged before the 
Sessions Judge of Patna, sitting with a 
jury in December 1924 with various offen¬ 
ces. One of the appellants (Appellant 
No. 9), named Bangali Dusadh, was 
charged under S. 304, Penal Code, with 
having committed the offence of culpable 
homicide not amounting to murder by 
causing the death of one Khedan Goala : 
the juiy unanimously found him not 
guilty and he was acquitted on this 
charge. 

All the appellants were charged with 
an offence under the joint provisions of 
S 3 . 304 and 149 ; that is to say, in this 
ca 3 Q, for being members of an unlawful 
assembly in prosecution of the common 
object, of which the appellant Bangali 
Dusadh, who was one of the members of 
the unlawful assembly, committed the 
offence of culpable homicide not amount¬ 
ing to murder by causing the death of 
Khedan Goala, the common object being 
stated to he the wrongful dispossession of 
the deceased Khedan from a field of 
1 bigha and 2 kathas in area on which he 
had been settled by the malik after such 
land had been abandoned by persons 
named Akloo, 1 Ian and Karu and for 
which field they (the appellants) mistook 
the field of Bhaju Goala. It is obvious 
that the jury was in a very confused 
state of mind as to this charge : they first 
of all, by a majority of 3 to 2, found all 
the accused guilty under S. 149 alone ; 
but what they meant it is impossible to 
say ; for a conviction under S. 149 alone 
cannot be properly recorded as the con¬ 
current finding of the commission of an 
offence by any member of the unlawful 
assembly in prosecution of the common 
unlawful object of the assembly is neces¬ 
sary. 

It has been suggested by the learned 
Assistant Government Advocate that the 
jury meant that they thought that all 
the appellants were guilty under Sf. 301 
and 149, although they did not think that 
the evidence proved which of the appel¬ 
lants caused KhedaD Goala’s death. Bub 
this conjecture will not serve ; for, on the 


learned Sessions Judge pointing out to the 
jury that their verdict was an impossible 
one, the jury by a majority of 4 to 1 
promptly returned a verdict of not guilty 
against all the appellants under Ss. 304 
and 149 ; and the Judge then acquitted 
all the accused on this charge. So all 
that can be concluded is that the jury’s 
minds were not clear about the law at the 
end of the Judge’s charge and, assuming 
that he had explained the law properly to 
the jury, it seems certain that the jury 
could not have understood his exposition. 

All the appellants were also charged 
under S. 147 with being members of an 
unlawful assembly and using force with 
the common wrongful object of taking 
forcible possession of the field of the 
deceased Khedan for which they (the ap¬ 
pellants) mistook the field of Bhaju 
Goala. 

The jury, by a majority of 3 to 2, found 
all the appellants guilty of the charge 
under S. 147 : the Judge accepted this 
verdict : and, on 24th December 1924, 
he sentenced one of the appellants (No. 2) 
named Gobind Singh to two years’ rigo¬ 
rous imprisonment (presumably because 
he was principally interested in the land 
in question or was alleged to have taken a 
very prominent part in the matter) and 
all the rest of the eight appellants to one 
year’s rigorous imprisonment each. It is 
from these findings, convictions and sen¬ 
tences that the appellants now appeal. 

One is naturally very loath to interfere 
with a jury’s verdict ; hut the grounds 
put forward in this appeal, which are, so 
the learned counsel who appears for the 
appellants has urged, such as show omis¬ 
sions to direct and misdirections by the 
learned Judge and which should be regard¬ 
ed under the provisions of S. 537 (7) of 
the Criminal Procedure Code as having 
occasioned a failure of justice, are nume¬ 
rous and by no means trivial ; and it is 
necessary, therefore, to give some account 
of the circumstances which are said to 
have given rise to Khedan’s death. Some 
of the facts which it is necessary to recite 
are not in dispute. 

There is a Tola of a village called Kal- 
yanpura known as Bhathigha ; it is not 
far from Behar. One Jagdeo Bhat was 
formerly owner of Tauzi No. 10851 in this 
Bhathigha Tola. It is said that after the 
survey which took place in 1909 some of 
the raiyats who had previously been on 
this land abandoned their plots and that 
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Jagdeo settled these derelict lands with 
fresh people, one of whom was the de¬ 
ceased Khedan. 

About ten years ago Jagdeo sold the 
whole Tauzi to one Kaiiaspati Bhat : 
this purchaser kept on the old raiyats 
and took over one Mithu Singh, who had 
been Jagdeo’s servant, as his (Kailaspati’s) 
barahil : amongst the raiyats was the 
deceased Khedan. 

It is said that amongst the raiyat3 who 
abandoned their land after the survey 
were three brothers named Aklu, Hari 
and Karu ; they and another man called 
Lekha (who is also stated to have left hi3 
plot) are said to have held together about 
5 bighas of land : Lekha is said to have 
cultivated his share separately and the 
three brothers to have managed 2 bighas 
17 kathas ; this latter piece has conve¬ 
niently been referred to as “Aklu's land.'' 
According to the evidence, some 1 bigha 
2 kathas of Aklu’s land was settled with 
Khedan : and one plot (No. 199) out of 
this area lay, it is said, to the south-east 
of a larger (but considerably sub-divided) 
plot, known as plot 193, which was the 
abandoned land of another raiyat called 
Ganga Singh : in the south-east corner 
of this Plot 193 another small bit of land 
had been also settled with the deceased. 

A large portion of Aklu’s land (about 
1 bigha 1 katha) formed a Plot, No. 192, 
which lies west of plot No. 193 : it is not 
suggested that any part of Plot 192 was 
ever settled with Khedan ; nor that any 
portion of Plot 193 ever belonged to Aklu ; 
nor has it ever been suggested by the 
prosecution that what is said to have 
taken place took place on land which ever 
belonged to Aklu. It was at first, i. e , 
in the first information laid by the 
deceased's son, stated that the appellants 
had tried to eject and had attacked the 
deceased from and on his riot in Plot 193: 
but that story wa3 changed, and the pro¬ 
secution account now is that the deceased 
was assaulted on the eastern ridge of the 
middle north-western portion of Plot 193, 
which is said to have belonged to one 
Bhaju and for whom the deceased’s son 
cultivated it : Bhaju is quite a youth. 

Now there seems no doubt that Aklu, 
some years ago, sold his land or his rights 
(whatever they were) in his land to 
two persons named Somar Mahto and 
Chatardhari ; the latter disposed of his 
share to Somar Mahto ; Somar and his 
son in turn sold to the son of No. 2 ap¬ 


pellant Gobind Singh ; this I ast transac¬ 
tion was in July of last year ; it was pro¬ 
bably a farzi transaction. 

Now the appellant No. 2 is a barahil 
of one Manna Lai who owns certain pro¬ 
perties in a place called Samasti : Appel¬ 
lant No. 1 is the manager of this Manna 
Lai ; and he (Eupan Singh) lives at a 
place called Maraura. Appellant No. 3 
is the titular vendee from Somar and his 
son and is the son of Appellant No.l. Appel¬ 
lant No. 4 is a brother of Appellant No. 9 
who i 3 the field watchman of Samasti • 
the other four appellants are also men of 
Samasti : Samasti is only about a mile 
from Kalyanpur. 

Now there is no doubt that an occur¬ 
rence took place on August 5bh, 1924, 
somewhere on or in the neighbourhood of 
Plots Nos. 192 and 193 in the course of 
which Khedan was speared in the abdo¬ 
men and died nob long afterwards : an¬ 
other man, called Pairoo, who was one 
of those in company with Khedan, had 
his left thumb hurt : the deceased’s son, 
Ebwari Dusadh, also of course of his 
father ’3 party, sustained a simple fracture 
of the left ulna ; whilst a fourth man 
named Hiraman (nob one of the appel¬ 
lant’s faction) received a lathi blow on 
the right hand. 

On the other side, the appellant Gobind 
had no less than eight injuries including 
five lacerated wounds on the head 
none of which, however, were really se* 
rious. It seems very likely that all the 
accused wore present at the time when 
the affair, whatever it was, took place : 
and this appears to be the fact notwibh- 
sbanding that all the accused except 
Gobind and his son (who give their ver¬ 
sion of the occurrence as an attack upon 
themselves) deny having been there : but 
the evidence of their identification at the 
scene is undoubtedly very voluminous. 

Without in any way wishing to criti- 
tize any opinion, whatever it was, which 
was taken by the jury upon the evidence 
as to what actually took place, it is 
necessary here, to state, with the view of 
considering subsequently the attack made 
upon the learned Sessions Judge’s charge 
to the jury, that there were several ver¬ 
sions of the affair from which a choice 
could be made. 

There was first of ail a story of infor¬ 
mation received by the chowkidar of 
Bhatibigha named Ebwari Dusadh (Pro¬ 
secution witness 9) (not of course, the 


same person as the informant Efcwari 
Goala) and of what he saw before the 
occurrence whilst he was going to parade 
at his thana at Bihar very early in the 
morning of the day of the affair : he re¬ 
ported at the police station and his report 
was entered at the station diary : he 
seems to have been fully, though not 
entirely accurately, cognizant of the posi¬ 
tion of affairs and of the parties. He 
then stated that the Appellant No. 1 
(Rupan Singh) had bought recently 3 
bighas of land at Bhatibigha which belong¬ 
ed to a goala of Bhatibigha : the land had, 
however, been cultivated by one Mithoo 
Singh “ from before that on that day, 
“men on behalf of Rupan” were going 
with ploughs to take possession of the 
land and that arrangements were being 
made on behalf of Mithoo for resistance : 
lie added that he himself was sure that 
as soon as tho plough would be at work 
on Rupan’s behalf, Mithoo would resist 
and that there was every likelihood of a 
serious breach of the peace. As this re¬ 
port was lodged before anything had 
happened it seem3 very strongly to be 
probable that it represents the true posi¬ 
tion of matters. The next account of 
what took place is the first information 
given by the deceased’s son Etwari Goala: 
not to be confounded with the chowkidar 
Etwari Dusadh. 

Ilis story then was that 1 bigba, 2 
kathas of a field “comprised in three 
bandhs” was settled by the ualik Jagdeo 
with the informant’s father in 1909 and 
that since that time the informant’s 
father had been in possession of this field 
or piece of land. This field had, once, 
formed part of property belonging to 
Aklu, Hari and Karu Gope : but that they 
had left the village noi long after the 
survey although their names continued 
to be retained in the khatian. The malik, 
a new one to whom Jagdeo had sold about 
nine years age, had settled these left 
lands with new tenants : but Aklu, Hari 
and Karu had, about the year 1921, sold 
the property (which they had abandoned) 
to one Durga Gope who in 1923 sold it 
to Dharam Singh Gope of a place called 
Mahalpur : but neither of these two suc¬ 
cessive purchasers had ever hid actual 
possession of the land. This Dharam 
Singh Gope in his turn had sold the land 
to the 2nd appellant Gobind (or his son 
the 3rd appellant) a week or so before the 
occurrence. About one pahar after sun- 


Appellanfcs Nos. 1, 2, 4, 5, 6, 7, 8 and 9* 
came to take possession of this field of 
1 bigha, 2 kathas r when the mob reached 
the field the deceased was working there 
but they bagan to uproot hi3 transplanted 
paddy crop : the deceased remonstrated 
with the appellants telling them not to 
do so ; the 2nd appellant then 3aid, “Beat 
the betichod and the 9fch appellant then 
stabbed the deceased with a spear, the 
deceased fell down aud the assailants ran 
away. 

The informant and Hiraman (his friend) 
retaliated on the attackers hitting Gobind 
(Appellant No. 2) and Bangali (No. 9) 
with lathis : the assailants had lathis, 
swords, garasas ani spears. The infor¬ 
mant did not know the 3rd appellant 
Gobind’s son by name or, apparently, by 
sight. 

Now this was an intelligible story ; 
namely, that Gobind (Appellant No. 2) 
had recently bought a field originally 
belonging to Aklu and his brothers on 
which the deceased had been settled by 
the landlord after Aklu and his brothers 
had abandoned it ; that thereupon Gobind 
and his friends came to take possession 
of it and began to uproot the rice : that 
the deceased remonstrated and was then 
stabbed and belaboured as a result of 
which he soon died. 

But this wa3 not the story which was 
put forward by the prosecution at the 
hearing of the case nor was *.it the 
account of the matter which tho infor¬ 
mant (Etwari Goala) gave in his evidence 
in Court : this forms a different and a 
third account. He now said that a mob 
of men including all the app9llant3, came 
and began to uproot paddy seedlings in a 
field belonging to a person called Bhaju : 
that the deceased interfered with them 
and got assaulted. The detailed story 
which the informant now gave portrays 
that all the mob had lathis except Appel¬ 
lant No. 9 who had a spear. He deposed 
that the deceased and Appellant No. 2 
had a conversation together before the 
deceased was touched ; when Gobind s 
men began to uproot the paddy seedlings 
in Bhaju’s field the deceased remons¬ 
trated ; Gobind then said he had bought 
this field ; the deceased a 3 ked Gobind 
whose field it was and Gobind replied it 
wa 3 Aklu’s : the deceased told Gobind 
that this field of Bhaju’s was not and 
never had been Aklu’s and told Gobind 
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that he was looting ; Gobind then gave 
orders that the deceased should be beaten. 
Now it is important to notice here seve- 
ral points one is that no one has sug¬ 
gested that Bhaju’s field belonged to the 
deceased or that it was ever part of 
Aklu’s or his brother’s land ; or that 
Gobind had bought it or that the deceased 
had any call to interfere in what Gobind 
and his party was doing except that the 
deceased (or his son) is said to have cul¬ 
tivated Bhaju’s land for him as he 
(Bhaju) was a youth. At any rate it is 
a different story to that in the first in¬ 
formation and the difficulty is attempted 
to be avoided by framing the charge in 
the ingenious fjhrasing that the accused 
mistook Bhaju’s land for Khedan’s. 

But it seems not very clear that the 
affair really took place on Bhaju s land at 
ail ; blood-stained earth was found right 
away from Bhaju’s land and a long way 
from Khedan’s plot at which place Etwari 
Gcala first put the occurrence. Then 
there is a fourth account which is that 
given by Gobind and his son . the 
former who, it will be remembeied, had 
received numerous injuries, lodged a first 
information at the thana on August 7th 
(i. e., two days after the affair had taken 
place) : he explains the delay by saying 
that he was too much hurt to walk ‘and 
could not get bearers to carry him and, 
also that he was rather fearful as he had 
been accused already by the other side. 
However, his story is that he had bought 
land (2 bighas 17 kathas) which origin¬ 
ally belonged to Aklu and his brocheis in 
the name of his son (Appellant No. 3) 
some ten days previously : he had taken 
possession of it and been ploughing it. on 
the day of the occurrence he was plough¬ 
ing the remaining portion when Khedan, 
Etwari Goala, Hiraman, Mithu (names 
with which we are already familiar] and 
a number of other men some ten or 
more (some of whom he named] came 
up and Mithu (the new landlord's barahil] 
told him that the malik had given in¬ 
structions* that the ploughing should be 
stopped. Gobind, however, paid no heed 
and persisted in going on : then he was 
attacked by Mithu and his party: Gobind’s 
son (Appellant No. 3) was there too: and 
when Gobind was knocked down his son 
gave an alarm and called to his aid eight 
or ten men : what happened then we aie 

not told. 


Th 9 plot which Gobind says he pur¬ 
chased was 2 bighas, 17 kathas, in extent: 
it is not suggested h9 was ploughing on 
Khedan’s land but it was suggested that 
he wa 3 ploughing Plot No. 192 which U3ed 
to belong to Aklu and his brothers. 

So we have four stories, viz; 

(1) The chowkidar’s which envisages a 
fight between Mithu and party (represen¬ 
ting the new landlord and, perhaps, his 
new settlers) and Gobind and party ; 

(2) Etwari Goala’s 1st information ac¬ 
count which puts the affair in Khedan’s 
Plot 193 : subsequently changed to ; 

(3) The trial account: in which the 
affair is placed in or near Bhaju’s land ; 

(4) Gobind’s account which falls in 
with No. 1 story rather better than with 
either of Etwari’s. 

I have thought it ne3033ary to mention 
these stories seriatim because, without 
knowing of them all, it is impossible to 
understand clearly all the criticisms lev¬ 
elled against the learned Sessions Judge’s 
summing up : the jury had ample choice : 
presumably they thought that the trial 
account may have been right although it 
is nob clear what they thought was the 
object of the unlawful assembly. 

Now, with the above stories in mind, 
there has now to be considerel the learn¬ 
ed Judge’s charge. 

It is suggested that it is not at all clear 
what is meant by S. 367 (5) of the Crimi¬ 
nal Procedure Code, where, in the proviso, 
it uses the words “ heads of charge to the 
jury ”: and that it is uncertain what is 
and what is not enough to constitute a 
fulfilment of this duty imposed upon the 
Court of Session, i. e., to record the heads 
of charge. It i3 asked whether it should 
be a verbatim reproduction of the Judge’s 
observations ; whether it must or may be 
written out beforehand ; or written by 
the Judge from his remembrance of what 
he actually did say to the jury. The 
answers to all these questions are really 
simple. The suggestion that it should be 
a verbatim reproduction of the Judge’s 
words is negatived by the k phrasing of the 
proviso itself in which it is expressly 
stated that judgment need not he written 
bub merely “ heads of the charge ”: it is 
in this country nob feasible to have a 
verbatim reporc of every Sessions Judge’s 
charge to a jury if he delivered it ex- 
fcemporarily as there is no staff of steno¬ 
graphers, as a rule, available for such a 
purpose. 
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Nor is there anything in the section 
which contemplates that the charge must 
be written out beforehand ; and although 
it is common ground that many Sessions 
Judges do prepare their charges by writing 
them out prior to their delivery, such a 
practice would surprise most experienced 
Judges of Assize and would and must be 
a matter at times of considerable delay 
and inconvenience ; and not in the spirit 
of S. 297 of the Criminal Procedure Code 
which contemptates that the Judge shall 
charge the jury as soon as possible after 
the case for the defence and the prosecu¬ 
tor’s reply (if any) are concluded, or of 
S. 296, Criminal Procedure Code, which 
touches on the undesirability of the separa¬ 
tion of jury prior to the charge. 

But it is quite certain that, assuming 
the heads of charge are written out before 
delivery or taken down verbatim, they 
should be placed on record by the Judge 
as soon as he may find it possible to do so 
and whilst what he said is fresh in his 
recollection. 

Then as to sufficiency : it is certain 
that the record need not be meticulous or 
'lengthy but it must give accurately the 
substance of what the Judge said to the 
jury so that the High Court may, if oc¬ 
casion arises, be able to ascertain from 
this record whether the law and the facts 
relative to tbe case were fairly and pro¬ 
perly put to the jurors. This is obvi¬ 
ously a point which can only be decided by 
looking at the charge itself in the light of 
the circumstances of each case. 

A Judge’s record of his heads of charge 
is not a matter to be treated cavalierly or 
lightly thrown aside on the ground of 
insufficiency or misdirection : S. 357, 
Criminal Procedure Code, expressly pro¬ 
vides that, in order to justify the altera¬ 
tion or reversal of any finding, sentence, 
or order on account of the faulty nature of 
a charge to a jury, the Court must be 
satisfied that some failure of justice has 
thereby been occasioned: whilst sub S. (2) 
of S. 423 again states that a verdict of a 
jury shall not he altered or reversed on 
appoal unless the appellate Court regards 
such verdict as erroneous owing to mis¬ 
direction by the trying Judge or to a mis¬ 
understanding by the jurors of th6 law as 
expounded to them by him. 

It is obvious, therefore, that an appel¬ 
lant who seeks to set aside the result 
of a trial by jury has a task of con¬ 
siderable magnitude and must to be 
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successful, present a case of real sub¬ 
stance. 

Now in the appeal under consideration 
the first objection made against the 
Judge’s record of his charge is that he 
contents himself when recording how he 
had laid down the law to the jury by 
writing, “ Ss. 141 to 149 and 299 to 304 
read over and explained. ” 

It is difficult to view so short a sum¬ 
mary as this as satisfactory: and so 
cursory a statement has been directly 
disapproved of in the case of Kasimuddin 
Nasya v. King-Emperor (l). The nature 
of what is requisite to be expressed in the 
record of a Judge’s charge is well expres¬ 
sed by our own Court in Eknath Sahay 
v. King-Emperor (2), where it is said by 
Atkinson, J., that “ the objects of the 
heads of charge is to inform the High 
Court, should occasion arise, of what 
direction the Judge gave in law to the 
jury and the nature of his summing up of 
the evidence not only for the prosecution, 
but also for the defence. The heads of 
charge are not intended to be an exhaust¬ 
ive detail of every particular which the 
Judge may have addressed to the jury. 
The Judge is not bound to address himself 
in every particular and in every detail to 
every suggestion put forward by the 
defence. It is the duty of the JudgG 
fairly and candidly to point out the main 
and salient features of the case from the 
point of view of the prosecution and of 
the defence, respectively. In doing so he 
is entitled to take into consideration the 
speeches made upon both sides by the 
Crown and by the prisoner’s counsel in 
considering his presentation of the evi¬ 
dence to the jury. The heads of charge 
should record in an intelligible form 
and with sufficient fullness the points 
of law and the directions given by 
the Judge to the jury, and the r cord 
should represent with accuracy the sub¬ 
stance of the charge by the Judge. ” 

It is impossible in the present appeal 
to gather from the words used by the 
Judge what he did or did not say, but 
the fact that the jury recorded a majo¬ 
rity verdict (as I have mentioned above) 
of guilty under the provisions of S. 119 
of the Indian Penal Code indicates very 
clearly that they did not understand 
rightly the judge’s exposition (whatever 

(1) [1920] 21 Cr. L. J. 094=57 I. C. 934. 

(2) [1916] 1 P.L.J. 317=17 Cr. L. J. 353=- 
I. C. 057=2 Pat. L. W. 343. 
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ifc was) of the law ; assuming, as of 
course I do that his exposition was cor¬ 
rect. Nor, apparently, when the jury 
had returned its verdict under 3. 149, 
did the Judge’s further exposition clear 

their minds : his record is : 

“ I point out to the jury that S. 149 

cannot stand without S. 304, i. e., in 
order to a conviction ” (I do not follow 
this myself unless it means,^ in ordei 
to base or find a conviction” ‘ under 
S. 149 it must be found that an offence 
under S. 304 was committed by some 
members of the assembly in prosecution 

of the common object. ” 

The jury were, as is perhaps not sur¬ 
prising, evidently puzzled by the word 
go m e ” : it is obvious that it might 
mean “ some particular or known mem¬ 
bers ” ; in which case, if it wa9 imagined 
that only in such case was the operation 
of the section elective, it would have 
been an incorrect or incomplete state¬ 
ment of the law : or it might mean 
“ some known or unknown, ” i. e., any 
member, ” in which case it would have 

been right. . . . . 

What the jury had in their minds 

when returning their first verdict of 
guilty under S. 149 cannot be ascer¬ 
tained ; but it certainly looks as if, hav¬ 
ing not understood the Judge in the first 
instance, they thought that the woid 
** some ’’ connoted Appellant No. J U. 0-. 
some particular and known member of 
the assembly) and they were, having 
already found him not guilty ei 

S. 334, not prepared to saddle the others 
with any guilt which was not, as they 
thought, imputable directly to him. 
This may, as the learned Assistant 
Govenment Advocate ruefully points out, 
well be a matter at which the prosecu¬ 
tion might feel aggrieved ; but what the 
jury really meant is merely a point for 
conjecture : the only clear inference 
emerging being that they failed to under¬ 
stand the Judge if he interpreted the 

law lo them correctly. 

In circumstances such as the forego¬ 
ing where it is obvious that jury was 
very much confused, it would perhaps be 
right to think that their majority verdict 
of 3 to 2 of guilty against the appellants 
under S. 147 was also the subject of 
uncertainty. I am not prepared to say 
that, simply because they had been at a 
loss to understand what the Judge had 
told them about S. 149, they necessarily 


misunderstood what he stated with 
regard to S. 147, although there is, it is 
true, no indication in his record of what 
he actually did say. But there are 
several criticisms which have been 
directed against the form of the charge 
in so far as it may be said to relate to 
the conviction under S. 147 : and these 
criticisms in this case undoubtedly upon 
examination necessitate very careful con¬ 
sideration. 

The first criticism relates to the omis¬ 
sion to draw attention to the exact nature 
of the charge. 

The Judge, when referrirg to the al¬ 
leged common object of the assembly, 
observes that it was to take forcible pos¬ 
session of Khedan’s land; but he doe3 not 
say that a basic feature of the charge 
was the inclusion (to meet the prosecu¬ 
tion story) of the words 

“ for which you mistook the field of 

Bhaju Goala. 

The Judge does not put this to the 
jury but merely says that 

“ There is a difficulty about the alleged 
mistake as to the identity of Khedan’s 
land and the consequent occurrence al¬ 
leged to have taken place on Bhaju’s 

land. ” t 

He does not point out that it is 
admitted that Gobind had bought land bo 
the west (Plot No. 192) which had noth¬ 
ing to do with Khedan ; that the prosecu¬ 
tion 9tory at the trial did not suggest 
that the appellants had tried to eject 
Khedan ; that there was no sort of reason 
shown why Gobind should have mistaken 
Bhaju’s land for Khedan’s or for part of 
the Aklu brothers’ old holding ; or that 
it was quite clear that Etwari Goala’s 
story detailed in the first information 
and his account derailed in his evidence 
are quite different and that the venue 
had obviously been changed. He says 
that “ there is a difficulty, ” and that if 
the venue has been changed the true 
facts are not before the Court and one 
could not say how precisely the events 
led up to what he calls “ the fight ” ; 
he does add that if the jury thought the 
place of occurrence had been changed the 
accused would be entitled to the benefit 
of the doubt, but he is in that passage 
referring bo the suggestion, that the 
fight " took place in Plot 192. He also 
does indicate that there was evidence to 
show that Aklu and his brothers and 
other old tenants did not consider that 
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they had altogether thrown up and 
abandoned their lands and that the sales 
to Gobind were really bona fide transac¬ 
tions which were not liked by the malik 
and the results, if any, of which he was 
ready to oppose. 

But it has been pointed out by the 
learned counsel for the appellants (and 
to my mind correctly) that the learned 
Judge appears quite to have omitted to 
explain to the jury what was the real 
nature of the “ difficulty ” or the 

doubt ” which he incidentally men¬ 
tioned or to indicate that the result of a 
change of venue must be most seriously 
inimical to the prosecution case. Nor 
does he adequately explain to the jury 
the fact that the story in the first in¬ 
formation report and the prosecution 
story indubitably display a complete 
change of venue. 

The so-called “ difficulty ” is really a 
very serious double point which alters 
the whole complexion and strength of th9 
prosecution case. If Gobind and his 
party, after having bought the Aklu land, 
went to take possession of it, there is 
nothing primarily unlawful in their 
assembly for that purpose. Ij is quite 
necessary to place them, in order to 
sustain a conviction under S. 147, on 
land to which they had no sort of claim: 
the first information report describes 
minutely an affair on land (which was 
part of Aklu’s land) in the occupation of 
Khedan : but that story is completely 
altered for two obvious reasons : firstly, 
because the evidence (e. g., as to signs 
of disturbance and the presence of blood) 
would support no such case and 
secondly, because, if Gobind’s intention 
was to take possession of what he had 
bought, Khedan’s Plot 193 was admit¬ 
tedly a bit of it : but so too was Plot 192 
to which Khedan had no sort of claim 
and which is adjacent to Bhaju’s field. 

The second point in this connexion is 
that such a direct change in the venue 
would very greatly if not utterly dis¬ 
credit the whole of the prosecution 
story ; not only of course as to where 
the affair took place, but as to what 
actually occurred, and would throw into 
prominence and indicate as a much 
more probable alternative the chowki- 
dar’s report that there was likely to be a 
fight on account of Mithu, the barahil of 
the new malik, intending to resist 
Gobind’s desire to take possession of and 
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plough the lands which he (Gobind) had 
acquired. 

If these results of the alteration in the 
venue had been explained to the jury, and 
it had also been pointed out that under 
such circumstances considerations, quite 
different to those circumscribed by the 
provisions of the law relating to unlaw¬ 
ful assemblies, would arise in apportion¬ 
ing or fixing the culpability (if any) for 
the death of Khedan on any person or 
persons, I have a very strong feeling 
that the jury would not have returned 
the verdict which they did. I am satis- 
filed that from what I can gather from 
the heads of the charge that the position 
was not sufficiently explained to them or, 
if there are lacunae in the record which 
were in fact filled up verbally by the 
Judge when delivering his charge, that 
the jury failed to understand the import 
of what he said. 

In my opinion the point mentioned 
above, coupled with the confusion shown 
by the jury with regard to their verdicts 
(for there were two) relative to S. 149, 
makes it obligatory for us to allow this 
appeal ; but there are a few further obser¬ 
vations which I should like to make with 
reference to further criticisms directed by 
the learned counsel for the appellants 
against the Judge’s charge. 

One of these criticisms is that the learn¬ 
ed Judge made some actual and serious 
mistakes in his summing up, if the record 
of the heads of the charge is correct. 

(a) In his reference to the chowkidar’s 
report he says : 

The sanha indicates that the dispute 
was between Mithu and Gobind. ” 

It must be pointed out, however, that 
this is incorrect : the sanha, as it appears 
in the papers before this Court, does not 
even mention Gobind’s name. 

(b) Again, still referring to the sanha, 
the learned Judge says : 

* The substance of this sanha is that 
Rupan Singh (Appellant No. I) was going 
that day with men and ploughs to take 
possession of some three bighas of land 
which he had purchased from a goala of 
Bhatbhighi this year. ” 

It must, again, be pointed out that this 
is quite incorrect according to the word¬ 
ing of the sanha as it lies before us. Rupan 
is not personally mentioned at all as 
going, or intending to .go. to take pos¬ 
session. 
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(c) Again wifch regard to the alleged 
settlement of some of Aklu’s land with 
Khedan, Ebwari stated in the first in¬ 
formation report that this settlement was 
effected in 1316 F, after Aklu and others 
had abandoned their holdings : and that 
settlement was effected a year after the 
receipt of the survey khatian : and Etwari 
produced what purported to be genuine 
receipts for the year 1316 F. But the 
survey settlement was only published in 
1317 and the appellants produced the 
khatian showing that Aklu’s name was 
therein still recorded. This quite disposed 
of Etwari’s date “ 1316 ; ” but the learned 
Judge did not regard the discrepancy as 
important because, so he says in his 
charge, the attestation would have taken 
place in 1310. 

It is also now pointed out by the learned 
Assistant Government Advocate that the 
date “ 1316,” as given by Ebwari Goala, 
was really merely a mistake ; a3 the whole 
of the rest of the tenour of bis evidence 
was to the effect that the land was settled 
a year after the survey khatian had been 
received. But it is rather incongruous to 
brush aside the date of 1316 as a mistake 
when Etwari Goala produces in proof 
thereof rent-receipts for that year. W hat 
must be the nature of such receipts if 1316 
was a mistake of Etwari’s and what can 
be tho value of Etwari’s evidence if he is 
prepared thus to bolster up his case with 
counterfeit receipts ? The learned Judge 
did not point out any of these serious in¬ 
ferences to the jury, but brushed aside the 
criticism directed against Etwari s stor^ 
of settlement on reasoning which seems 

fallacious and misleading. 

There were other criticisms of the re¬ 
cord of the charge but none so penetrat¬ 
ing as the above, Those, however, to 
which I have drawn specific attention are 
sufficiently important ; and only streng¬ 
then tho view which I have already ex¬ 
pressed that this appeal must be allowed. 

The learned counsel for the appellant 
has asked us with great earnestness to ex¬ 
press some view as to the desirability of a 
Sessions Judge formulating, at the conclu¬ 
sion of the delivery of his charge, specific 
questions for the jury’s reply. I do not 
think that any rule can possibly be laid 
down on this subject : there is nothing to 
prevent such questions being formulated 
and, in cases presenting complication, I 
used to find, when sitting as a Judge of 
'Assize, that such a practice was helpful 


to the jury and useful in deciding the legal 
effect of the jury's findings : but the for¬ 
mulation of such questions requires great 
care, and queries should be confined with¬ 
in the lowest possible compass : in a very 
large number of cases such procedure is 
nob requisite as a simple finding of guilty 
or not guilty serves all necessary purposes. 

It must not be thought that I have in¬ 
tended in my remarks to express any view 
that the summing up by the Judge was an 
inefficient one taken as a whole ; but it 
wa 3 rather a complicated case presented 
in a very confused fashion. In many part3 
of the Judge’s record it is clear that he 
summed up to the jury with skill, and in 
some portions rather strongly in favour of 
the accused ; but if the record before U3 
really gives a substantially accurate re¬ 
cord of what he said to the jury he obvi¬ 
ously omitted much of importance. If on 
the other hand it does not give a substan¬ 
tially accurate account of what he said, 
then we have no means of knowing what 
he did say or how he filled up the import¬ 
ant gap3. 

I have no hesitation in this case in 
coming to the conclusion that the record 
of the heads of charge to the jury (a) 
shows insufficient material to enable this 
Court to judge what the learned Judge 
told the jury ; (b) shows that there were 
serious omissions (and certain actual mis¬ 
takes) in directing the jury on the fact3 
and law which, in my view, did in every 
probability occasion a verdict different to 
that which would have been otherwise 
given. 

It is also clear to my mind from the 
verdicts of the jury that they did nob in 
the least understand, and actually mis¬ 
understood, the Judge’s exposition of the 
law. 

For the above reasons I am of the opi¬ 
nion that the appeal must be allowed, the 
convictions quashed and the sentences set 
aside, and the appellants set at liberty. 
There will be no order by this Court for 
a new trial or expression of opinion as to 
whether a new trial is desirable or neces- 
sarv. 

Kulwant Sahay, J. —I agree. I only 1 
desire to add that in complicated cases 
the Judge in his charge to the jury ought 
nob only to explain the law, bub should 
also draw their attention to the evidence 
in the case and to explain as to how they t 
should apply the law as explained by him 
to the particular facts of the case. In 
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other words where the facts are compli¬ 
cated he should explain to them what are 
the points which they ought to take into 
consideration in arriving at their verdict. 
The observations of Manuk, J., in the case 
of Sunder Buksh Singh v. King-Emperor 
(3), as regards the duty of Sessions Judges 
to assist assessors by putting specific ques¬ 
tions concerning the facts upon which the 
law will turn may with advantage be 
borne in mind by Judges in charging the 
jury, so that in cases involving compli¬ 
cated questions of fact and law the jury 
may have a clear idea of the real questions 
requiring consideration in order to arrive 
at a correct .verdict. In the present case 
it is obvious that the jury were in a hope¬ 
lessly confused state of mind and had no 
clear comprehension of the law which 
they were called upon to apply to the facts 
of the case. 

Appeal allowed. 


(3) [1918] 3 P. L. J. 053=11918) P. H, C. C. 
559=48 1. C. 163=19 Cr. L, J. 983. 
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Kulwant Sahay, J. 


W. K. 

tioner. 


Dansford —Defendant— Peti- 



B. D. Shaw & Co. —Plaintiffs—Oppo¬ 
site Party. 

Civil Revision No. 554 of 1924, Decided 
on 25th March 1925, from an order of the 
Sub.-J., Darbbanga, D/- 19th September 
1924. 

(а) Lim. Act , Arts . 52 & 85— Goods supplied oji 
credit—Payment made on presentation of bills — 
Suit to recover price is governed by Art. 52 and 
not Art. 85. 

A suit to recover price of goods by a trades¬ 
man on credit for which payments were made on 
presentation of bill is governed by Art. 52 of 
the Act, and the period of limitation is three 
years from the date of the delivery of the goods. 
Art, 85 does not apply to such a case. [P.807,C.lj 

(б) Lim. Act , S. 20— Payment must appear in 
the handwriting of the person making the same. 

Under the proviso to S. 20 a fresh period of 
limitation cannot be computed from the time 
when the payment was made, unless the fact 
of the payment appears in the handwriting of 
the person making the same. [P. 807, C. 1] 

B. C. De —for Petitioner. 

Murari Prasad , Anirudhji Barman 

and Anand Prasad —for Opposite Party. 


Judgment. —This is an application ia 
revision on behalf of 'the defendant in a 
Small Cause Court suit. The suit was for 
recovery of a sum of money, principal 
with interest, for price of goods sold and 
delivered by the plaintiffs to the defen¬ 
dant. The claim was for Rs. 207-12-0 as 
principal and Rs. 148-14-0 as interest 
making a total of Rs. 356 10-0. The de¬ 
fendant admitted a sum of Rs. 55-8-0 and 
deposited the same in Court and denied 
his liability to pay the balance. He 
further pleaded limitation. 

The Small Cause Court Judge has 
decreed the entire claim, and has held 
that the plaintiffs have proved their claim 
by production of their bahis. On the 
question of limitation he held that it was 
a case of running account and the claim 
was nat barred by limitation. 

The only point raised in tfce present 
revision by the defendant is that the 
claim for the balance not admitted is 
barred by limitation. The plaintiffs are 
tradesmen and they used to supply goods 
to the defendant on credit and used to 
make up their bills and present the same 
to the defendant with vouchers. It ap¬ 
pears that the transaction between the 
plaintiffs and the defendant has been 
going on from some time before November 
19^0. On the 29th November 1920, the 
plaintiffs presented a bill to the defendant 
for a sum of Rs. 309-12-0 for goods sup¬ 
plied during the period from 19th May to 
29th November 1920. This sum of 
Rs. 309-12-0 was made up of Rs* 
157-8-0 being the price of goods supplied 
during the same period and a sum of Rs. 
152-4-0 being the balance due on account 
of a previous bill. The defendant's case 
is that when the previous bill wa3 pre¬ 
sented to him, he denied his liability to 
pay the price of the goods valued at Rs. 
152-4-0 and admitted the rest of that pre¬ 
vious bill which was paid. His allegation 
is that no vouchers were produced for the 
goods for which Rs. 152-4-0 was de¬ 
manded and he refused to pay the same. 
In the bill presented on the 29th November 
1920, the amount of Rs. 152-4-0 was 
again included without any vouchers, and 
he aqain refused to pay the same, but paid 
the balance of the bill. Subsequently 
bills were presented for goods supplied 
and the defendant says that the sum of 
Rs. 152 - 4-0 was again included in those 
bills which he refused to pay. The 
present claim of Rs. 207-12 0 is made up 
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of Eg. 152-4-0 duo oo account of the pre¬ 
vious bill, and Rg. 55-8-0 for goods sup¬ 
plied subsequently. The defendant admits 
his liability to pay the Rs. 57-8-0 and 
did in fact deposit this amount in Court. 

As regards Rs. 152-4-0be denies his liabi¬ 
lity and pleads limitation. 

The learned Judge in the Court below 
has found that Rs. 152-4-0 was due from 
the defendant, and this question cannot be 
agitated in the present case. The only 
question for consideration, therefoie, is as 

to whether the claim for Rs. 152-4-0 is 

barred by limitation. 

It is not disputed that this sum of 
B 3 . 152-4-0 is the balance due on account 
of the bill presented before November 
1920. But, it is contended that, as there 
was a running account between the 
parties, and there was payment made 
within the period of limitation in part 
satisfaction of the debts, the claim is 
saved from limitation. On behalf of the 
plaintiffs it is contended that the article 
applicable is No. 85 of the First Schedule 
to the Limitation Act. To my mind, this 
article has no application te the present 
ca 3 e. It was not a case of a balance due 
on a mutual, open and current account 
where there have been reciprocal demands 
between the parties. It was a case of 
supply of goods by a tradesman on credit 
for which payments were made on pre¬ 
sentation of bills. I think the article ap¬ 
plicable is Art. 52 of the Act, and the 
period of limitation is, therefore, three 
years from the date of the delivery of the 
goods. Admittedly the goods were deli¬ 
vered beyond three years of the institu¬ 
tion of the suit, and the claim would, 
therefore, be barred by limitation, ine 
learned vakil for the plaintiffs-opposite 
party, however, relies on S. 20 of the 
Limitation Act. and contends that part 
of the principal of the debt having admit¬ 
tedly been paid before the expiration of 
the period of limitation a fresh period 
began to run from the time of payment. 
But in order to save limitation, the 
payment must appear in the handwriting 
of the person making the same. The pay¬ 
ment alleged is that of the principal and 
not of intereat, and under the proviso to 
S 20 a fresh period of limitation cannot 
be computed from the time wnen ae 
payment was made unless the fact of the 
payment appears in the handwriting of 
the person making the same. There is 
no allegation, much less proof, of there 


baing any such haudwriting of the person 
making the part payment in the present 
case, and the claim must, therefore, be 
held to be barred by limitation. 


The decree of the Oourt below must, 
therefore, be set aside and the suit dis¬ 
missed with costs. The plaintiffs will, 
of course, be entitled to withdraw the 
sum admitted and deposited by the 
defendant in the Court below. 

Decree set aside. 
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Jw.ala Prasad and Kulwant Sahay, 

JJ. 

Gijadhar Prasad— Judgment-debtor— 
Petitioner. 

v. 

Firm Manulal Jagarnath Prasad—De- 
cree-holder—Opposite Party. 

Civil Revision No. 256 of 1921, Decided 
on 19th Januiry L9 25, from the order of 
the Sub-J., Motihari, D/- 8th March 

1924. 

(a) Practice — Adjournment — Notice of — 
Signatures of pleaders of bot'i parties should be on 

order sheet. 

The form of the order sheet especially requires 
that signatures of the parties or their pleaders 
should be takeu ou the order sheet iu token of 
infer nation of the order of adjournment having 
been communicated to them. The statement in 
the order sheet that the case was adjourned at 
the request of the pleaders does not necessarily 
imply that they actually ca no to know of the 
date fixed. £ p * 809 * C * 1 J 

if (b) Civil P. C., O. 21, R. 6 (6 )—Certificate 
wrong — Court to which decree is transferred 
should construe the decree itself and proceed It. 
need not get the certificate amended by the Court 
transferring the decree. 

Under R. 6 (b) where no satisfaction of the 
decree has been obtaiued the certificate is to 
state that “satisfaction of the dscreo has not 
been obtained, by execution within the jurisdic" 
tion of the Court by woich it wa; passed. 
But the Court has not to state the amount due 
under the decree or the relief to which tho 
decree-holder is entitled. Tho decree will be 
the guide in these matters for tho executing 
Court, which is eutitled to construe the decree 
for itself. If the Court transferring the decreo 
puts a wrong construction on tho decree iu the 
certificate, the judgment-debtor need not be 
directed to approach that Court for gettiug it 
a mend id. Auy such order passed by the exe¬ 
cuting Court is ultra vires and an inter¬ 
ference in revision is justified. 

[P. 803, C. 2, P.810, C. 1] 
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★ (c) Civil P. C., S. 11— Execution proceedings 
—Order ultra vires does not operate as res 
judicata in same proceeding. 

An order of executing Court which is ultra 
vires does not operate as res judicata in a sub¬ 
sequent stage of the same execution proceedings. 

[P S10 C 1] 

Ij. K. Jha for Petitioner. 

Murari Prasad and Anirudhaji Barman 
—for Opposite Party. 

Judgment. The opposite party 
obtained a decree against the petitioner 
on the 10th March 1923 from the Court 
of the Additional Subordinate Judge of 
Benares, The decree directed that the 
defendant do deliver to the plaintiff 3^ 
per cent. Government promissory nofco 3 of 
the face value of Rs. 2000-0-0 with in¬ 
terest upon the face value amounting to 
Rs. 360-0-0 within a month from the 
date of the decree, failing which the 
decree-holder would be entitled to re¬ 
cover from the judgment-debtor 
Rs. 1,630-0-0 plus costs of the suit 
Rs. 287—8 - 0. The Government promis¬ 
sory notes were not delivered nor was the 
amount mentioned above paid. The 
decree-holder, therefore, obtained an 
order transferring the decree from the 
Benares Court to the Court at Champa- 
ran with a certificate as required under 
Ss. 38 to 42 read with O. 21, Rr. 3 
to 9 of the Code of Civil Procedure. That 
certificate stated that the amount due to 
the decree holder on the date of the certi¬ 
ficate wa3 Rs. 2,281-12-0 with costs of 
Rs. 4-0-0 old for obtaining the certificate. 
The decree was consequently being exe¬ 
cuted by the Subordinate Judge of Moti- 
hari. The judgment-debtor objected to the 
execution of the decree and the amount 
for which the execution was levied, upon 
the ground that tho decree did not allow 
to the decree-holder more than Rs. 
1,630-0-0 plus costs Rs. 287-8-0 and 
that the amount of Rs. 281-0-0 odd, etc., 
mentioned in the certificate was wrong. 
He further objected to the charge of 
interest in execution of the decree as 
being contrary to the terms of the decree. 
These objections were disallowed by the 
Subordinate Judge cn the 10th September 
1923, holding that the proper Court for 
giving relief to the judgment-debtor wa3 
the Benares Court. On merits the Sub¬ 
ordinate Judge accepted the interpreta¬ 
tion of the decree in accordance with the 
contention of the judgment-debtor hold¬ 
ing that the decree-holder wa3 not enti¬ 


tled to more than Rs. 1,630-0-0 plug 
Rs. 287-8-0 a3 costs. He gave two 
weeks’ time to the judgment-debtor to 
apply to the Benares Court. On the 12th 
September 1923 the judgment-debtor put 
in another petition stating that the 
decree-holder was not entitled to charge 
further interest after the issue of the 
certificate. In this petition he also reit¬ 
erated all the objections embodied in 
his first petition as regards the inaccu¬ 
racy in the amount mentioned in the 
certificate. This was rejected on the 
loth September 1923 by the Subordinate 
Judge on the ground that his former order 
of the 10th September 1923 operated as 
res judicata. 

The matter was then taken to the Dis¬ 
trict Judge in appeal, who by his order 
of the 28th January 1924 set aside the 
order of the Subordinate Judge holding 
that the objection as to further interest 
after the dat3 of the certificate was not 
covered by the previous order of the Sub¬ 
ordinate Judge, dated the 10th September 

1923. He also observed that the objec¬ 
tion as to further interest was taken in 
the previous objection of the judgment- 
debtor. 

As regards the objection as to the 
amounts mentioned in the certificate, the 
District Judge observed that the Subordi¬ 
nate Judge rightly directed that the peti¬ 
tioner should have gene to the Benares 
Court. 

The case was then remanded to the 
Subordinate Judge for determination of 
the judgment-debtor’s objection of the 
12th September 1923 as to further in¬ 
terest. The record was received by the 
Subordinate Judge on the 8th February 

1924, and he directed that information of 
this be given to the pleaders, fixing the 
23rd February 1924. On the latter date 
the Subordinate Judge noted that both 
parties were absent, but at the request of 
the pleaders of the parties the case wa3 
adjourned to 8th March 1924. On the 
8th March 1924 the Subordinate Judge 
passed the following order : — 

The parties are absent on call. Then 
B. Rajesheri Prasad, pleader, states 
he appears for the D. II. The J. 

D. do6s not appear on call. His 
pleader B. Jaganath stated that 
the client must be called out. As the 
J. D. does not appear this objection 
is dismissed for default as he did not 
appear on the previous date too. The 
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J D. has filed a patifcion for time on the 
ground that Nani Lai Banerjee, his 
pleader, has gone to Benares, This is 
frivolous as it is quite uncertain waen 
the latter pleaier woold return pr would 
give up the practice altogether. 

° There cm hardly be any doubt that 
the order is illegal and the learned Subor¬ 
dinate Judge refused to exercise jurisdic¬ 
tion vested in him by law. 

The record was received by the Subor¬ 
dinate Judge of Motihari on the 8th 
February 1924 in the absence of the par¬ 
ties and the pleaders were informed. On 
the 23rd February 1924 the parties were 
absent and at the request of the pleaders 
present, the case was adjourned to 8tii 
March 1924. Toe order sheet is signed 
only by Mr. R. Prasad. He is not the 
judgment-debtors pleader The judg¬ 
ment-debtor’s pleader was Mr. Nand Lai 
Banerjee md probably Babu Jagarnath. 
But the order sheet dies not appear to 
have been signed by any of them. On 
the 8th March, when the case was dis¬ 
posed of, the Subordinate Judge noted 
that the parties were absent and the 
judgment-debtor’s pleader, Mr. Land La 
Banerjee, was also away to Benares. 
Babu Tagarnuath Prasad, on behalf of the 
judgment-debtor accordingly filed a peti¬ 
tion for an adjournment of the case The 
learned Subordinate Judge refused it. in 
the circumstances of the cam he could 
not refuse the application, for it docs not 
appear that any information of the date 
fixed was communicated either to the 
judgment-debtor or his pleader. The 
form of the order sheet, as pointed out in 
several cases, especially requires that 
signatures of the parties or their pleaders 

should bo taken on the order sneet in 

token of ’the information of the ordei 
having been communicated to them. L 
statement in the order sheet, that the 
lease was adjourned at the request; ofthe 
pleaders, does not necessarily imply that 
they actually came to know of the date 
fixed. If the signatures of the parties ol 
their pleaders had been taken on the order 
sheet there would have been no room fo 
such a contention. I, therefore, hold that 
the order was passed without any informa¬ 
tion to the judgment-debtor and consa 
queatlythe order cannot be_ substained 
and his objection remains undisposed ° f ' 
The learned Subordinate Judge was 
fully cognizant of the case, and upon 
merits he ought to have held that the 
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decree-holder was not entitled to levy 
execution for an amount in excess of 
what was allowed to him by the decree. 

Suppose for the sake of argument that 

tho parties were absent, yet it was the 
duty of the Subordinate Judge to see that 
in ex-parb8 execution even the decree 
holder does nob realise more than what 
the decree allowed him In the present 
case there wa 9 no order as to interest 
either prior to or after the decree was 
passed. There was nothing mentioned in 
tho certificate as to future interest. 
Therefore, on the face of the decree and 
the certificate, the decree-holder was nob 
entitled to charge future interest The 
learned Subordinate Judge has him.elr 
held on the previous occasion thas the 
decree-holder was not entitled bo more than 

Rs. 1,630 plus Rs. 287-8. Therefore, he 
oughb'not to have allowed future interest 
whether th3 julgmeut-debbor did or did 
not appear before him. In this vie* also 
the order of the Subordinate Judge is 

wrong. T _ . , 

The learned Subordinate Judge is also 

wrong, and so is tho learned District 
Judge, in holding that although under'the 
decree the decree-holder was not entitled 

to more than Rs. 1,630 plus Rs. 287 8, 

the judgment-debtor ought to have gone 
to the Benares Court for his relief as to 
the interest charged by the decree-holder 
in execution, and to have gob the certi¬ 
ficate amended. The Court was executing 
the decree, and not the certificate, and 
the executing Court at Motihari wa3 
competent to construe the decree. 0« dl, 
R. 6, Cl. (b) runs a* follows: The 

Court sen ling a decree for execution shall 
send a certificate setting forth that satis¬ 
faction of the decree has nob been obtained 
by execution within the jurisdiction of 
the Court by which it was passed, or, 
where the decree ha3 bo3n executed in 
part, the extent to #hich satisfaction has 
been obtained and what part of the decree 
remains unsatisfied.” Under it, where no 
satisfaction of tho decree has been ob¬ 
tained, the certificate is to state that 
“satisfaction of the decree has not been 
obtained, by execution vithin the juris¬ 
diction of the Court by which it was 
passed. Under it the Court has not to 
state the amount due under the decree or 
the relief to which the decree-holder is 
entitled. The decree will he the guide in 
these matters for the executing Court. 
Under the latter part of the clause 
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referred to above: “Where the decree has 
been executed in part,” the Court has to 
state the extent to which satisfaction has 
been obtained and what part of the decree 
remains unsatisfied. This does not apply 
to the present case as no part of the 
decree was realized in the Court which 
transferred the decree. Under S. 42 read 
with 0. 21, R. 9 of the Code of Civil Pro¬ 
cedure the Court to which the decree is 
transferred for execution has the same 
powers in executing the decree “as if it 
had been passed by itself.” Thus the 
Court at Motihari, to which the decree 
was transmitted for execution, was com¬ 
petent to decide tT5e objection of the 
judgment-debtor that the decree-holder 
was not entitled to get more than 
Rs, 1,630 plus Rs. 237-8. The learned 
Subordinate Judge was wrong in holding 
that the judgment-debtor ought to have 
gone to the Benares Caurt for the reliefs 
he sought. Therefore, the order passed 
by the learned Subordinate Judge and so 
also by the learned District Judge, that 
jthe judgment-debtor should have gone to 
the Benares Court for the reliefs sought 
by him, amounts to a refusal to exercise 
the jurisdiction vested in them by law. 
,The order is ultra vires ; and it cannot 
operate as res judicata, for the second 
! implication of the judgment-debtor, dated 
the 12th September 1923, wherein he 
reiterated his objection was in the course 
of L the same execution which was yet 
pending and not disposed of. In this 
view of the case the learned Subordinate 
Judge is wrong in executing the decree 
for a sum in excess of what the decree 
allowed to the decree-holder, namely, 
Rs. 1,630 plus Rs. 287-8. The Court was 
bound to construe the decree and in giving 
effect to the certificate of the Benares 
Court as against the express terms of the 
decree was going behind the decree which 
is not cognizable by law. Therefore, the 
orders of the Subordinate Judge, dated 
10th and 15th September 1923, and 8th 
March 1924, are all wrong and without 
jurisdiction. The decree holder is entitled 
only to the aforesaid sum, and the learned 
Subordinate Judge is wrong in executing 
the decree for a higher sum, that is, for 
the interest prior f.o or after the decree or 
certificate. These orders will be vacated. 

It has be3n brought to light that the 
property of th9 judgment-debtor has been 
sold for a sum in excess of the amount in 
the decree and the sale has fetched price 
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much more than the amount of the decree. 
Tnis order would affect the sale and* 
would entitle the decree-holder to execute 
the decree afresh. In order to avoid 
further harassment and expense in con¬ 
nexion with this small decree the parties 
have now come to term3 that the sale 
should stand and the decree-holder 
will pay in ca3h bo the judgment-debtor 
Rs. 400 within two months from this 
date (19bh January 1925), failing which 
the judgment-debtor will be entitled to 
execute this order as a decree. There will 
be no order as to costs of this application. 

The result is that the judgment-debtor 
will bo entitled to get Rs. 400 from the 
decree-holder within two months, failing 
which this order will be executed by the 
judgment-debtor as a decree. 

Revision allowed. 
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Mullick and Kulwant Sahay, JJ. 

Shaikh Muhammad Khalil — Defen¬ 
dant—Appellant. 

v. 

Shaikh Abdul Rahim and another — 
Plaintiff and Defendant—Respondents. 

Appeal No. 253 of 1923, Decided on 
6th March 1925, from Original Order of 
the Dist. Judge of Darbhanga, D/- 7bh 
July 1923. 

★ (a) Civil P. C., S. 104— Award filed—Right 
to appeal is not lost though a decree is drawn up. 

S. 104 of tlie Code clearly gives a right of 
appeal against an order to Hie the award, and the 
fact that a judgment has been pronounced aud 
decree drawn up does not render the order to 
file the award incapable of appeal. 19 C. W. X. 
948, Foil. [P 812, C 1] 

(6) Civil P. C,, Sch. 2 Para. 14— Parties re¬ 
presenting whole properly to be theirs—Third per¬ 
sons interested in the property but arbitrator 
unaware of the fact and deciding the dispute— 
Party to reference cannot challenge the award — 
Evidence Act, S. 115. 

When all the parties to the reference represent 
to the arbitrator that whole of the properties in 
dispute belonged to them and that third persons 
had no interest in such properties, the arbi¬ 
trator is justified iu treating the whole of such 
properties as belonging to the parties to the 
reference. If, as a mat'.er of fact, third persons 
had any interest in those properties, and the 
parties to arbitration agreed to have such pro¬ 
perties partitioned between them by the arbitra- 
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tition of certain ancestral and self ac 

quired properties held by the three bro- 
quirtju f *• _ Ufrrofin the narties 


matters is rile. 

interested. * 

+ ( c \ cir« P. C., ScJi., 2 Paras. 20 and 14— 

P?«lJn of award *u>t within 

diction—Portion separable from the res 
invalid but the rest of the award may be filed. 

Even in case? of a reference to arbitration 
without the intervention of a Court, When 
application is made under paragraph 20 to file 

an award, the Court is competent to ™ ake ® 
f -der to file an award even where the awar 

deals with matters in excess °‘ the t , a B U ‘ortion 
conferred upon the arbitrator, where the portion 
o?“he award dealing with such matters cau be 
separated from the rest of the awardl 36 All. 

336 (P. CM, Foil. ; 1923 Patna 470, A ot Foil. 

The wound upon which the Court can refuse 
to file an award under paragraph 21 is the ground 
upon which the Court should remit an award 
under paragraph 14 and as the Court cannot 

separable from the rest, it follows thati it can- 

not refuse to file the award 

in those circumstances. U • S10 > Ua * 

it (d) Arbitration - Arbitrator may delegate 
ministerial work to be done by others. 

It is oocn to the arbitrator to have ministerial 
and othe? works performed by a third verson and 
therefore, where in an arb.tration for P 
the measurements were made and the maps 

prepared by the amin. 

Hell : that it cannot be said that the parti¬ 
tion was effected by the amin and not by the 

arbitrator. tP - 817 ' U 

K. Hamain, D. N. Milter and Saiyid 
Ali —for Appellants. 

Hasanjan and L. Ii. Jh.a-ior Respon- 
dent9. 


Kulwant Sahay, J. 'This is an ap¬ 
peal against an order of the District Judge 
of Darbhanga, dated the 7th July IJ-^ > 
whereby he ordered an award to be bled 
under paragraph 21 of the second sche¬ 
dule to the Code of Civil Procedure. The 
application to file the award was made 
under paragraph 20 on a reference to 
arbitration without the . intervention of 
the Court. It appears that the plaintiff, 
Shaikh Abdul Rahim, who was the peti¬ 
tioner for filing the award and the two 
defendants Mohammad Khalil and Shaikh 
Abdul Aziz are throe brothers. The ap¬ 
plication was contested by Mohammad 
Khalil who was Defendant No. 1, while 
the other defendant, Abdul Aziz, supporte 
the plaintiff’s application to file the award. 
The reference to arbitration was made 
under a registered deed of agreement exe¬ 
cuted by the three brothers on the lbtb 
April 1919. The matter in difference bet- 


there and the dispute between the parties 

was referred for arbitration to one Shaikh 
Abdullah. Before the submission to aib 

srssnsis r r 

cably was presented before the arbitrator 
who signed the same and obtained the 
signature of each of the brothers hereon 
According to the plaintiff the arbitrator 
then proceeded to partition the remaining 
properties and this was done after mea 
surements had been made ana the fana 
award was made on the lOth of January 
1902 The plaintiff applied befoie the 
District Judge to file the award on the 

11th of May 1922. Mohammad Khahl. 

Defendant No. 1, obiected to the fal m= of 
the award on various grounds iw ?ut n. 
misconduct to the arbitrator and a lle 8‘“g 
that the award was in excess of the au¬ 
thority given to the arbitrator under the 
deed of agreement. The learned Distric 
Judge has held that except in three pa ti- 
culars, the award was valid and, that as 
regards the three particulars in respect 
whereof he found that the award was in 
excess of the reference, he directed that 
such particulars could not be made a rule 
of the Court and, as the portion of the 
award dealing with those particulars was 
separable from the rest of the awaid, 
he held that the rest of the award was 
valid and could be filed and a decree 
passed thereon. He accordingly ordered 

the award to be made a rule of the Corn fc 
subject to the exceptions as regards the 
three particulars stated above and he 
directed that a decree be prepared accord- 

°Agai n3t this or d 0r tlle Defendant No. 1, 
Mohammad Khalil, has preferred the pre¬ 
sent appeal and it has been contended on 
his behalf that the order to file the award 
is bad in law. The grounds urged by him 
for setting aside the order are : l.irst, 
that the award is invalid inasmuch as 
the arbitrator decided several matters not 
referred to him under the agreement ; (2) 
that the arbitration came to an end in 
July 191 ( J and, after the partition of the 
properties referred to in the barawarda 

signed by the parties on the 23rd July 


812 Patna Shaikh Md. Khalil v. ShaikhvAbdul Rahim (Kulwant Sahay, J.) 1925 


1919, the arbitrator had no authority to 
proceed with the arbitration and to divide 
the . rest of the properties between the 
parties ; (3) that the reference -was aban¬ 
doned on account of the long delay bet¬ 
ween the submission to arbitration and 
tne date of award ; (4) that the award 
was bad inasmuch as the arbitrator 
delegated his functions to an amin and 
did not himself decide material particulars 
relating to the valuation of the proper¬ 
ties ; (o) that the arbitrator was guilty 
of misconduct and the award was invalid 
on account of such misconduct ; (6) that 
the award, as found by the District Judge, 
being in excess of the authority of the 
arbitrator in respect of three particulars, 
the Court had no jurisdiction to order the 
hling of the award, even when such por¬ 
tion of the award could be separated from 
the rest of the award. 

This appeal has been argued at great 
length by the learned vakils for the par¬ 
ties and after a careful consideration. I 
am of opinion that the contentions raised 
by the appellant are unsound, and the 
order of the District Judge directing the 
awar.i to he filed is a valid and legal order 
and ought to be affirmed. 

I. may, at the outset, dispose of a 
preliminary objection taken towards the 
end of the argument by Mr. Lakshmi 
Kanta Jha who appeared for the Defendant 
No. 2 Respondent, namely, that no appeal 
lay against the order filing the award. 
The order under appeal is one passed 
under paragraph 21 of the Second Sche¬ 
dule to the Code of Civil Procedure upon 
an application made under paragraph 20 
with reference to an arbitration without 
the intervention of the Court. Under 
*S. 10-1 (l) (f), Civil. P. C. such an order'is 
appealable. The contention of the learned 
vakil, however, is that after the order 
made by the District Judge to file the 
award he proceeded to pronounce judg¬ 
ment according to the award and a decree 
had been prepared in abordance with 
such judgment, and under Cl. ’(2) of 
paragraph 21 no appeal lies from such 
decree except in so far as the decree is in 
excess of or not in accordance with the 
award. His contention is that when a 
decree is prepared in accordance with the 
vard, the order to file the award is no 
longer subject to appeal. This conten¬ 
tion has absolutely no force. S. 101 of 
the Code clearly gives a right of appeal 
against an order to file the award and 


the fact that a judgment has been pro-, 
nounced and decree drawn up, does not 
lander the order to file the award incapa¬ 
ble of appeal. The question was con¬ 
sidered in several cases and I need only 
refer to the decision of Mookberji and 
Beachcroft, JJ. in Soudamini Ghosh v. 
Gopal Chandra Ghosh (l) where it has 
been held that the right to appeal against 
an order directing to file an award made 
by arbitrators without the intervenation 
of the Court is not lost as soon as a decree 
is drawn up in accordance with the judg¬ 
ment pronounced on the basis of the 
award. The order does not merge in the 
decree. The preliminary objection must 
therefore be overruled. 

As regards the merits ; in order to 
determine whether the award is in excess 
of the jurisdiction vested in the arbitrator 
it is necessary to refer to the terms of the 
agreement, because the authority of the 
arbitrator is derived from the terms of 
the reference contained in the agreement 
itself. The agreement of the 16th 
of April^ 1919 (Ex. 1 in the case) runs 
thus : “ We the three brothers are 
separate in mess but a large property is 
being held jointly by us. A dispute is 
going on amongst us in respect of the 
partition of the ancestral properties and 
the properties acquired by purchase as 
well as of the nami and bcnami proper¬ 
ties. Therefore taking' into consideration 
the loss to be sustained on account of the 
costs of the suit which i3 calculated to 
ruin the properties we appoint Shaikh 
Abdullah, son cf Munshi Badan Lai, by 
occupation a zamindar and cultivator, 
resident of raouza Rahimabad, parganna 
Saraisa, police station Tajpur, sub-regis¬ 
try office Samastipur, district Darbbanga 
an arbitrator for the settlement of all 
points in dispute and do declare as 
follows : The said arbitrator shall hear 
the objections and take oral or documen¬ 
tary evidence of the parties and pass an 
award in respect of and partition the pro¬ 
perties forming the Milkiyat interest, 
kabza kasht lands, faqirana, minhai and 
mokarari lands, ancestral and acquired in 
the name of any one of the parties or any 
other person which exists at present. 

The said award shall be approved and 
accepted by us. No one of the parties 
shall have any right of raising any sort of 

(1) [1915] 19 C. \Y. N. 94S=28 I. C. 557—21 

C. L. J. 273. 
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objection against the said award. The 
award passed by the said arbitrator shall 
be in writing. In the said award a full 
detail shall be separately given of the 
properties belonging to each of the par¬ 
ties. The original award of the said 
arbitrator shall be engrossed on a stamp 
of Rs. 5, shall bear the signature of the 
arbitrator and shall remain in possession 
of me, Executant No. 1, while two copies 
thereof bearing the signature of the 
arbitrator shall be engrossed on stamps 
for Re. 1 each, and shall remain in posses¬ 
sion of the remaining executants. The 
said award shall be final, and none of the 
parties shall have any right of disobeying 
it and bringing a suit in Court against it. 
Therefore, we executed this deed of agree¬ 
ment, so that it might be of use when re¬ 
quired.” The Executant No. 1 referred to 
in the body of this agreement was Shaikh 
Abdul Rahim, the plaintiff, Executant 
No. 2 was Mohammad Khalil the Defen¬ 
dant No. 1, and Executant No. 3 was 
Abdul Aziz the Defendant No. 2. It has 
been contended on behalf of the appellant 
that the award is in excess of the 
authority given to the arbitrator inas¬ 
much as the properties which were joint 
between only two of the parties and not 
between all the three parties to the refer¬ 
ence have been partitioned by the arbitra¬ 
tor. As regards this objection, on a re¬ 
ference to the terms of the agreement, I 
have no doubt that the parties intended 
that such properties as were held jointly 
between only two of the parties to the re¬ 
ference were also to be partitioned by the 
arbitrator. There can be no doubt that, 
whether the dispute related as to matters 
common to all the three parties or to 
only two of them, all such disputes were 
preferred to the arbitrator and the arbitra¬ 
tor had full authority under the terms of 
the agreement to decide such questions 

lalso. 

The next objection is that the arbitrator 
professed to deal with the interest of per¬ 
sons who were not*parties to the reference. 
In order to understand this objection it 
is necessary to state that the three bro¬ 
thers who are parties to the present 
proceedings had inherited a portion 
of the properties is dispute from 
their father and, in such ancestral 
properties, their sisters would, ordi¬ 
narily, under the Muhammadan Law, also 
have some shares. The properties which 
were to form the subject-matter of the 


p artition were nob set out in the agree¬ 
ment and the arbitrator had to find out 
what were the properties which were to 
be partitioned amongst the three brothers. 

In order to determine this, he had to 
enquire as to whether the sisters had an> 
share in the ancestral properties or not. 

It appears from proceedings before the 
arbitrator, especially from the deposition 
of Mohammad Khalil, that the parties 
represented before the arbitrator that the 
sisters had no share in the ancestral pro¬ 
perties o~, in any event, that they had 
relinquished their interest in such pro¬ 
perties. When all the parties to the 
reference represented to the arbitrator 
that whole of the ancestral properties in 
dispute belonged to them and that their 
sisters or third nersons had no interest 
in such properties, I think the arbitrator 
was justified in treating the whole of such 
properties as belonging bo the parties to 
the reference. It, as a matter of fact,, 
third persons had any interest in those 
properties and the parties agreed to have 
such properties partitioned between them 
by the arbitrator, it is not open to any ! 
one of them to contest the validity of the' 
award on the ground that it deals with 
matters in which third parties are inter¬ 
ested. In the present case, however, the 
arbitrator appears to have made • enquiries 
and to have been satisfied that the sisters 
had no interest in the ancestral properties. 
One of the sisters, Mt. Latifan, is married 
to one Nawab Jan and he appears to 
have helped in bringing about the ami¬ 
cable partition which formed the subject- 
matter of the barawarda prepared in July 
1919. That barawarda, it is admitted 
before us, deals with most of the ancestral 
properties held by the brothers and a 
portion was loft out from it which was 
the subject-matter of the subsequent 
partition by the arbitrator, barawarda, 
it is admitted before us, was the result of 
a private partition amongst the brothers, 
and it deals with almost the whole of the 
ancestral properties held by the brothers. 
No portion of such ancestral properties 
was then left out by the three brothers as 
forming the interest of the sisters. It is 
clear therefore, that they themselves 
treated the whole of the ancestral pro¬ 
perties as belonging exclusively to them 
and not to the sisters. The arbitrate!* 
states that he made enquiries from the 
sisters and he was satisfied that they had 
no interest in the ancestral properties. 
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There is no reason to doubt the truth of 
the statement made by the arbitrator and 
I am of opinion that, even, assuming that 
the sisters had any interest in the ances¬ 
tral properties, the award was not in 
excess of the authority of the arbitrator 
because he proceeded to partition such 
ancestral properties amongst the brothers. 
Under the terms of the agreement it was 
his duty to determine what the properties 
to be divided between the parties were 
and. if, in coming to this decision, he 
committed any mistake, that is no ground 
for holding the award to be invalid. 

The same remarks would apply to the 
objection of the appellant that the arbi¬ 
trator has proceeded to deal with pro¬ 
pel ties belonging to third persons who 
have been found by the arbitrator to be 
benamidars for the parties. This is dealt 
with in Cl. 2 of the award. It appears 
that certain properties were acquired in 
the name of Shaikh Nawab Jan under 
two deeds of sale, dated the ,30th May 
j 912 and 10th May 1912. The arbitrator 
says that Shaikh Nawab Jan admitted 
that he was a benamidar for the parties. 
There were certain other properties which 
stood in the name of one Shaikh Moham¬ 
mad Ismail and had been acquired under 
a deed of sale, dated the 17th December 
1918 and the arbitrator says that the 
lands covered by this deed also belonged 
to the three brothers and that Moham¬ 
mad Ismail was merely a benamidar for 
them. It is apparent from the evidence 
on the record that the three brothers 
represented before the arbitrator that the 
property standing in the names of Nawab 
Jan and Mohammad Ismail were their 
properties and the deeds of sale were 
produced before the arbitrator by one of 
the parties to the reference. Both Nawab 
Jan and Mohammad Ismail were exa¬ 
mined as witnesses in the present pro¬ 
ceedings before the District Judge and 
none of them laid any claim to the pro¬ 
perties standing in their names. It is 
significant that although on 22nd Novem¬ 
ber 1922 Nawab Jan and his wife (one of 
the sisters of the parties) filed a petition 
before the District Jndge claiming inter¬ 
est in some of the properties partitioned 
by the award, yet when Nawab Jan was 
examined as a witness on the 25th June 
1923, no question was put to him in 
respect of his own or his wife’s claim in 
Tespect of any of the properties dealt 


with in the award. I am of opinion that 
the award is not invalid on account of the 
arbitrator having partitioned properties 
standing in the name of these two per¬ 
sons. 

It has further been argued on behalf 
of the appellant that as regards certain 
kabza kasht and in am lands situate 
within the area of mauza Tisi Narsam the 
arbitrator has proceeded to make a 
partition not only between the three 
brothers but also between another person 
named Mohammad Ismail who, it appears 
i 3 a different person from Mohammad 
Ismail held to be a benamidar of the 
parties under the deed of the 17th Decem¬ 
ber 1918. Now, it appears from the 
award that Mohammad Ismail’s share 
in these kabza kasht lands had already 
been separated into a separate takhta by 
private partition and Mohammad Ismail 
had nothing to do with the shares of the 
three brothers which were held separately 
from the takhta held by Mohammad 
Ismail and the arbitrator has proceeded 
to partition only that portion of the 
kabza kasht and inam lands which was 
held jointly by the three brothers and in 
which Mohammad Ismail had no share. 
The objection on these grounds must 
therefore fail. 

Objection is next taken to the matter 
dealt with in paragraph 7 of the award. 
Various objections were taken before the 
District Judge as regards this paragraph, 
but before us the only objection urged by 
the learned vakil for the appellant is that 
the arbitrator ha3 reduced the share of 
the appellant and his wife from three- 
fifths to one half. This paragraph as 
translated and printed in the paper book 
is vague and unintelligible, and in part 
the translation is inaccurate. I have, 
however, looked into the original award 
in the vernacular and I am satisfied that 
the complaint of the appellant is un¬ 
founded. The real facts appear to be 
that in the village Nawachack Minhai 
the parties held certain lands which 
formed their kasht or tenancy right. These 
lands they divided amicably and the 
shares allotted to each was set out 
in the barawarda of July 1919. Over and 
above the kasht right the par¬ 
ties had also got some proprietary inter¬ 
est and in the record-of-rights prepared 
in the Cadastral Survey under Chapter X 
of the Bengal Tenancy Act, their proprie- 
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fcaiy shares were shown in the khewafc as 
follows :— 

Mohammad Khalil ... 2 shares. 

Mt. Bibi Bihan (wife of 

Md. Khalil) ... 1 share. 

Abdur Rahim ... 1 share. 

v Abdul Aziz ••• I snare. 

It appears that there were other pro¬ 
prietors also who owned the rest of the 

village aud the shares shown in the khe- 
wat were not two-fifths or one-tifth as 
translated on page 68 of the paper-book. 
The parties subsequently acquired by pur¬ 
chase the shares of Shankar Thakur 
Hajam and Jailal Thakur Hajam and 
the arbitrator treated all the shares 
held by the three brothers as con¬ 
sisting of 16 anna3 and he declared the 
shaves of Abdur Rahim and of Abdul 
Aziz to be 1 annas each and he left the 
remaining 8 annas to Mohammad Khalil 
and his wife Bibi Bihan. This did not 
amount to a reduction of the share ot 
Mohammad Khalil. Indeed it appears 
from the deposition of the I). • 2 an( l 

D. W. 5 that it was agreed between the 
parties that Abdur Rahim and Abdul 
Aziz should each get four annas pioprie- 
tary interest in the village and the aibi- 
trator did not award them more than 1 
annas each. I am of opinion that this 
portion of the award is not in excess of 
the authority of the arbitrator 

As regards tho matfcor3 found by th© 
learned District Judge to be beyood tho 
authority of the arbitrator, there i3 no 
dispute before us that those matters were 
decided by him in excess of his authority. 
They are dealt with in Cls. (3), (4) and (6) 
of the award. In Cl. (3) tho arbitrator 
awarded a certain sum of money as mesne 
profits against tho Defendant No. 2 ; in 
Cl. (4) the arbitrator awarded a sum of 
money as compensation to Abdul Aziz as 
against Mohammad Khalil on account of 
certain brick kiln3 ; in Cl. (6) the arbitra¬ 
tor directed certain rent3 to be realized 
by Abdul Aziz for the period from 1326 
to 1328. As has been held by ths learned 
District Judge, these matters were not re¬ 
ferred to the arbitrator and he had no 
authority to decide these points. It has, 
however, .been argued by the appellant 
that the whole award is bad in law and 
the Court had no jurisdiction to order the 
award to be filed when any portion of it 
wa 3 in excess of the authority of the arbi¬ 
trator irrespective of the fact that such 
portion o:>uld be separated from the rest of 


the award without affecting the determi¬ 
nation of the matters referred to therein. 
There has been a divergence of judicial 
opinion on the point as tc whether the 
Court has authority to direct an a ward to 
be filed in a reference to arbitration with¬ 
out the intervention of a Court when a 
portion of the award deals with matters 
not referred to arbitration, even where 
such portion is separable from the rest of 
the award. Dinabandhu Jana v. Chinta- 
77 Kini Jana (2) and Jaldhari Uai‘ v. Mo¬ 
hammad Abdul Kabir (3) are direct autho¬ 
rities for the proposition that even where 
the portion of the award open to exception 
is separable from the rest tho Court can¬ 
not proceed to give effect to the portion 
which is valid, in a proceeding under 
para. 21 of the Second Schedule to the 
Civil Procedure Code. On the other hand 
Mahendra Nath Das v. Moliilal Kolay (4) 

is an authority for the proposition that 
the Court is competent to direct the 
award to be filed in respect of the portion 
which was within the authority of the 
arbitrator where the porti on in excess of 
such authority is separable from the rest. 
Tho Judicial Committee of the Privy 
Council in Amir Begum v. Badruddin 
Ilossiin (5) in dealing with an award a 
portion whoroof was found to be outside 
the power of the arbitrator observed as 
follows : “ The award further purported 

to assign specific lands in the zamindari 
of Rusibigha by way of partition, a mat¬ 
ter clearly outside tho power of the arbi¬ 
trator which would render his award in' 
valid unless this portion of his award is 
separable from the rest. In the opinion 
of their Lordships there i3 no defect what¬ 
ever in separating this portion of the 
award from the rest. It is well recognized 
law that when a separate portion of an 
award is bad the remainder of the award 
if good can be maintained.” No doubt, 
no reasons have been assigned by their 
Lordships for coming to this conclusion ; 
but the question was directly raised in 
the arguments of the learned counsel on 
both sides, and their Lordships laid down 
the law that where a separable portion of 

(2) [1915] 19 C. W. N. 476—26 I. C. 697. 

(3) 1923 Pat. 470—1 Pat. L. R. 244—4 P. L. T 
669. 

(4) [1918] 27 C. L. J. 104=43 I. C. 770. 

(5) [1914] 36 All. 336=17 0. C. 120=18 C.W.N 
755=1 O. L. J. 249=12 A. L. J. 537=1 f, 
Born. L. R. 413=(1914) M. W. N. 472=1 (> 
M. L. T 35=27 M. L. J. 181=23 I.C. 625= • 
19 C. L. J. 494 (P. C.). 
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an award is bad the remainder of the 
award if good can be maintained. That 
lease appears to deal with a reference 
to arbitration without the intervention of 
the Court and the appeal arose out of an 
application under the provisions of Sche¬ 
dule 2, paragraph 20, of the Code of 
Civil Procedure. This decision of the 
Privy Council is binding upon us and we 
are bound to follow it and to hold that 
even in cases of a reference to arbitration 
without the intervention of a Court, when 
an application is made under paragraph 20 
of the Second Schedule to file an award 
the Court is competent to make an order 
to file the award oven where the award 
deals with matters in excess of the 
authority conferred upon the arbitrator, 
where the portion of the award dealing 
with such matters can be separated from 
the rest of the award. The decision of 
the Privy Council in Buta v. Municipal 
Committee of Lahore (6) also supports 
this view. On examining the terms of 
paragraph 21 of the schedule, it appears 
that the Court has power to order the 
award to be filed in respect of the portion 
which is within the authority of the 
arbitrator when the portion beyond such 
authority is separable from the rest. 
Paragraph 21 provides that where the 
Court is satisfied that the matter has 
been referred to arbitration and that an 
award has been made thereon, and where 
no ground such as is mentioned or re¬ 
ferred to in paragraph 14 or paragraph lo 
is proved, the Court shall order an award 
to be filed and shall proceed to pronounce 
judgment according to the award. Para¬ 
graph 14 deals with grounds upon which 
a Court may remit an award to the re¬ 
consideration of the arbitrator where the 
award has left undetermined any of the 
matters referred to arbitration or where 
it determines any matter not referred to 
arbitration, unless such matter can be 
separated without affecting the determina¬ 
tion of the matters referred. This power 
to remit the award to the reconsideration 
of the same arbitrator is given in refer¬ 
ence to arbitration in suits and paragraph 
21 provides that the grounds referred to 
in paragraph 14 if proved in cases of 
arbitration without the intervention of a 
Court will make the award invalid, inas¬ 
much as the Court has no power to remit 

(G) [19021 29 Cal. 854=29 I. A. 168=7 C. W. N- 
82=4 Bom. L. R. G755=87 P. R \1902)=8 
Sar. 327 (P. C.). 


the award for reconsideration when the 
reference is made without the interven¬ 
tion of the Court. The ground, however, 
in clause (a) of paragraph 14 is that the 
award has determined any matter not 
referred to arbitration and such matter 
cannot he separated without affecting the 
determination of the matters referred. 
Where, however, such matters can be 
separated, the ground referred to in clause 
(a) of paragraph 14 does not apply, and 
the Court can under parigraph 21 order 
the rest of the a vard which is within the 
authority of the arbitrator to be filed 
directing the portion, which is in excess of 
his authority, to be expunged. The ground 
upon which the Court can refuse to file 
an award under paragraph 21 is the 
ground upon which the Court should 
remit an award under paragraph 14, and 
as the Court cannot remit an award, 
under paragraph 14 if the portion in ex-; 
coss of the arbitrator’s authority be 
separable from the rest, it follows that 1 
it cannot refuse to file the award under 
paragraph 21 in those cricumstances. I 
am, therefore, of opinion that this objec¬ 
tion of the appellant cannot be sustain¬ 
ed. 

As regards the objection that after July 
1919 the arbitrator had no authority to 
proceed with the arbitration and that the 
arbitration came to an end with the 
barawarda of July 1919, it is clear from 
ihe evidence that the objection cannot be 
sustained. What actually happened was 
that after the reference to arbitration, 
the first sitting of the arbitrator took 
place in May 1919. The arbitrator ha3 
been examined asfwitness in the case and 
he says that in that sitting he called for 
written statements of the claims of the 
parties and they filed the same, that be 
asked the parties to produce witnesses 
and the parties gave their own evidence 
and produced their documents. There 
had been a previous arbitration and be 
examined those arbitrators and aho village 
people. The previons arbitrators had 
made pattibandis and the parties caused 
the papers relating thereto to be filed by 
the Amin, Abdus Samad. The second 
sitting took place in July 1919 and in 
this sitting the barawarda of 'the lands 
which the parties had divided privately 
and amicably was filed before the arbi¬ 
trator and all the parties and witnesses 
present signed the barawarda . This, 
however, did not exhaust all the pro- 
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pertie? and several other properties were 
left for partition. The arbitrator in the 
second sitting ordered the Amin, Abdus 
Samad, to measure the other lands which 
had not been partitioned. It appears 
from the evidence that the Amin made 
attempts to measure the lands in October 
1919 and in June 1920, bub he could not 
do any thing, as on the first occasion 
there was a death in the family and on 
the second occasion Mohammad Khalil 
was engaged in building a pucca house. 
The third sitting took place in March 
1921 when the arbitrator directed the 
measurement of the remaining lands and 
measurements were made by the amin 
Abdus Samad in March, April and May 
1921 during which period he also pre¬ 
pared the papers and the maps. It is 
clear from the evidence that the arbitra¬ 
tion was not complete in duly 191!) and 
the power of the arbitrator was not put 
an end bo in any way either by notice 
or by any acts of the parties cancelling 
the reference. 

The objection that the long delay in 
making the award went to show a 
revocation or an abandonment of the 
arbitration is equally groundless. There 
was no time limit to eltect the arbitra¬ 
tion, and under the circumstances dis¬ 
closed in the evidence, 1 am not prepared 
to say that the delay was so unreason¬ 
able as to lead to a conclusion that the 
partieshad abandoned or revoked the refer¬ 
ence. Reliance has been placed by the ap¬ 
pellant upon the cases of Mohammad Ram¬ 
zan v. Mt. Sardar Bey am (7) and Mad ha o 
Kashinath v. Sambashiva (tt). In the first 
case there was a delay of about five years 
and in the second case a delay of about 
six years, and under the peculiar cir¬ 
cumstances of those cases it was held 
that the delay was such as to lead to 
a reasonable presumption that the parties 
had abandoned or revoked the refer¬ 
ence. In the present case the delay 
does not appear to be so unreasonable 
as to lead to any such presumption. 

Reference has been made to the fact 
that the award was made at a time 
when a criminal case between the parties 
bad juBt come to an end and it is 
argued that this gives rise to a suspicion 
that the award was not a real decision 
made by the arbitrator but was the 
result of collusion between some of the 

(7) L1919] 71 P. K. 1919=52 l.~C." 847. 

(ft) [1920] 54 I. C. 12G. 


parties to the reference and the arbitra¬ 
tor. We have considered the evidence 
on the point, and I am not prepared to 
say that the fact that the award was 
made about the time when the criminal 
ca 9 e came to an end is any reason for 
holding that the awaid is the result of 
any collusion between the arbitrator and 
the other parties to the reference. No 
imputation of any misconduct as against 
the arbitrator has been established by 
the evidence, and the arbitrator, who 
appears to be a man of position and a 
gentleman in 'whom the parties had 
confidence in the beginning, seems to have 
acted with perfect impartiality in decid¬ 
ing the difference between the parties. 

The objection that the award was bad 
inasmuch as the arbitrator delegated 
his functions to the amin, Abdus Samad, 
is also baseless. It is open to the arbi-; 
trajor to have ministerial and othei 
works performed by a third person, and 
because the measurements were made 
and the maps prepared by the amin it 
cannot be said that the partition was 
effected by the amin and not by the 
arbitrator. It is contended that the 
arbitrator has admitted in his deposition 
that he did not find the valuations or 
raibandis of the lands; but it is clear 
from the evidence that although the 
valuation was really made by the amin 
the question was considered by the arbi¬ 
trator when the amin submitted the 
papers before him. 

Another point taken by the learned 
vakil for the appellant is that although 
the arbitrator in his award says that the 
barawarda prepared in July 191!) ditl 
not form a part of his award yet the 
District Judge has ordered the same to 
be treated as a part of the award. The 
reasons given by the learned District 
Judge for doing so appear to be sound. 
Although a portion of the properties was 
partitioned amicably between the parties 
it did not exhaust the whole of the 
properties and the fact that they pre¬ 
sented the barawarda of 1919 before the 
arbitrator goes to show that they desired 
the same to bo made a part of the 
award. 

I see no reason to disturb the decision 
of the learned District Judge, and I am 
of opinion that the appeal must be dis¬ 
missed with costs. 

Mullick, J.—1 agree that the appeal 
should be dismissed with costs ; but 1 
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desire to make a few observations with 
regard to the validity of the award in 
this case. 

It is clear that the arbitrators have 
gone outside the terms of reference in 
regard to certain matters, and this being 
an arbitration without the intervention 
of the Court, the question is whether 
a decree can be passed on that portion 
of the award which is within the terms 
of the reference. In Kunj Ball v. 
Bamvari Ball (9), to which I was a 
party, it was held by this Court that 
where the arbitrators bad omitted to 
decide a question referred to them the 
entire award was bad. In Jaldhari Raj 
v. Muhammad Abdul Kabir (3), to which 
also I was a party, one of the questions 
argued was whether in an arbitration 
without the intervention of the Court 
a decree could be given unon that portion 
of the award which was within the terms 
of the reference if such portion was sepa¬ 
rable from the rogt. In point of fact in 
in this case the award failed because, 
among other reasons, the two portions 
were not separable ; but there are obser¬ 
vations in the judgment which expressed 
the view that, even if the valid portion 
ca- be separated from the invalid portion, 
the Court has no option under the Civil 
Procedure Code, but to refuse to cause 
the award to be filed. This view was 
based upon Pinahandkn ■Tuna v. Chinta- 
moiii Jana (2) and the case cited therein 
as well as earlier decisions in other 
Courts. Some of these earlier decisions 
were referred to in Mustafa Khan v. 
Phulja Bibi (10) were it was laid down 
broadly that the Court had no power to 
amend a private award or to remit it for 
reconsideration, but only possessed the 
power to file and onforce it or to reject it. 
It has been contended that as paragraph 
12 does not give the Court any express 
power to modify or correct an award 
made without the intervention of the 
Court and paragraph 11 does not give any 
power to remit the award and that as 
paragraph 19 makes the provisions jf 
paragraph 12 applicable to an award 
following upon an agreement filed in 
Court under paragraph 17 while no such 
provision is made in respect of an award 
made without the intervent.on of a 
Court, the intention of the legislature is 

(9) [ 101 SJ 4 P. L. J. 394=48 LvC. 711. 

(101 [1905] 27 All. 526=11905) A.W.N. 8G~2 

A.L.J. 416. 


that such an award must be rejected in 
its entirety if any part of it is bad for 
want of jurisdiction even if such part can 
be separated from the other part and 
does not affect the decision on the matter 
referred. There is much force in this 
argument ; and it may b9 said that the 
legislature has given power to a Court to 
modify an award made with its interven¬ 
tion because the jurisdiction of the arbi¬ 
trators is from the outset clearly defined 
by the Court itself. In private arbitra¬ 
tions it is often a matter of considerable 
difficulty to determine the scope of the 
reference and to say how far the decision 
upon one part has influenced the decision 
on the other parts of the award. 

The matter, however, appears to he 
settled by authority. Neither in Kunj 
Ball v. Bamvari Ball '9) nor in Jaldhari 
Rai v. Muhammad Abdul Kabir (3) was 
any reference made to the decisions of 
the Privy Council in Buta v. Municipal 
Committee of Bahore (6) and Amir Bey am 
v. Badruddin Husain (o), but these cases 
seem to be directly in point and conclu¬ 
sive. In both these cases it was held by 
the Judicial Committee that if the part 
made with jurisdiction could be separated! 
from the rest, then the former part of the 
award was valid and could be maintained. 
There is, therefore, no occasion to refer 
the question to a Full Bench even if it 
could be held that the point now raised 
was directlv decided in Jaldhari Rai v. 
Muhammad Abdul Kabir (3), (1923 Patna 
470). 

Appeal dismissed. 
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Sheodhari Rai —Petitioner. 



Jhingur Rai and others — Opposite 
Party. 

Misc. Criminal Case No. 78 of 1924, 
Decided on 20th October 1924. 


(a) Criminal P. C., S. 526— Magistrate maki>uf 
remarks that he is unf'arcarably disposed to pro¬ 
secution — Transfer should be ordered. 


If the Magistrate makes observations which go 
o show that he is not favourable to the proseeu- 
ion, complainant has cause for reasonable ap¬ 
prehension in his mind that the case is not 
•eing tried in a fair way, and there is surficien* 
'round to order transfer of the cased!’. Sl <f , G. 
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if (6) Criminal P.C., S. 52G (8)— Person at 
whose instance prosecution is started Is party 
interested "—Such person is entitled to apply for 
transfer ; but his rights are subordinate to those 
■of Public Prosecutor. 

A private person, who lodges an informal ion 
before the police of a certain offence and a 
criminal prosecution is started upon that infor¬ 
mation, is a parson who is interested in the 
prosecution within the meaning of Cl. (3) of 
S. 526, and therefore he is entitled to apply for 
transfer under S. 526, but his rights are subordi¬ 
nate to those of the Crown *. in other words, if 
tlie Public Prosecutor, or the person who is con¬ 
ducting the prosecution on behalf of the Crown, 
is unwilling to hive the case transferred, the 
persou at whose instance the case was started 

has no right to gat the case transferred. 

° [P 820 Cl] 

P. G. Rai —for Petitioner. 

B. T. N . Sahai and B. P. Vermci —for 
Opposite Party, 

Judgment. —The petitioner lodged an 
information at the Dumraon police sta¬ 
tion charging the opposite parties wiih 
having been members of an unlawful as¬ 
sembly and with having forcibly looted 
the crops of the petitioner which were 
being conveyed from the fields to his 
kalihan. They were also charged with 
having caused hurt to several persons of 
the petitioner’s party in the course of the 
loot of the crop3. The police investigated 
the case and submitted a charge sheet 
against the opposite parties under Ss. 147 
and 379, Indian Penal Code, and the op¬ 
posite parties are being tried before the 
Sub-Divisional Magistrate of Buxar. The 
present application 13 made on behalf of 
the petitioner for transfer of the case from 
the file of the Sub-Divisional Magistrate 
of Buxar on the ground that during the 
course of the trial the Magistrate has 
made certain observations which have led 
the petitioner to apprehend that he will 
not get a fair trial in the Court of the 
Sub-Divisional Magistrate. It appears 
I that in the course of the examination of 
the prosecution witnesses the learned Sub- 
Divisional Magistrate made certain obser¬ 
vations which went to show that he was 
not favourable to the prosecution. For 
instance, when one of the witnesses stated 
that the opposite party had looted the 
'crops while the police were in the village, 
the Magistrate is said to have observed : 
“ Were they fools that they committed 
an act before the police ?” Then again, 
in the course of the examination of 
one of the witnesses, the learned Sub- 
Divisional Magistrate i3 said to have ob¬ 


served that the accused had filed tanazas 
in respect of the fields in dispute and, 
that, therefore, the petitioner wanted to 
get rid of them by having them sent to 
jail. During the examination of another 
prosecution witness the learned Sub-Divi¬ 
sional Magistrate is said to have observed 
as follows : “ Mow much money have 

you paid to the police as bribe?” and when 
the witness denied having given a bribe to 
the police, the learned Magistrate asked 
him : “ How much money have you taken 
for giving evidence ?” It is further stated 
that after the examination of the prosecu¬ 
tion witnesses the Magistrate wanted to 
frame charges under Ss. 117 and 379, 
Indian Penal Code, but that an application 
was made on behalf of the prosecution 
before him stating that the case made out 
disclosed an offence under S. 395, Indian 
Penal Code, and that the opposite parties 
ought to be charged with an ofi'ence under 
S. 395, upon which he is said to have torn 
out the paper upon which the charge was 
being written. The learned Magistrate has 
sent an explanation in which he does not 
deny having made the observations as 
stated above during the examination of 
the witnesses. Under the circumstances 
it is clear that the petitioner has cause 
for reasonable apprehensions in his mind 
that the case is not being tried in a fair 
way by the Sub-Divisional Magistrate. 
The petitioner went to the District Magis¬ 
trate and applied for the transfer of the 
case from the file of the Sub-Divisional 
Magistrate under S. 528, Cr. P. C. The 
learned District Magistrate observes that 
the remarks said to have been made by 
the Sub-Divisicnal Magistrate seem to 
have been uttered in a moment of annoy¬ 
ance and that at the worst they show a 
lack of temper or discretion, but do not 
show that the Magistrate is prejudged. 
I am not prepared to say that there was 
any reason for the Magistrate being an¬ 
noyed and that the remarks and obser¬ 
vations alleged to have been made by him, 
and which have not been denied by him, 
were uttered in a moment of annoyance. 
I am, therefore, clearly of opinion that 
this is a fit case to be transferred from 
the file of the Sub- Divisional Magistrate. 

A preliminary objection has, however, 
been taken on behalf of the accused per¬ 
sons to the effect that the petitioner has 
no locus standi to make this application 
for transfer inasmuch as he is not a com¬ 
plainant in the case, hut that it is a police 
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case and that the case is being conducted 
by the Public Prosecutor on behalf of the 
Crown. Reliance has been placed upon 
the observations of Mullick, J., in the case 
of Javiuna Kanth Jha v. Hudrct Kumai 
Jha (l), where he held that a private poi¬ 
son has the right to set the criminal law 
in motion, but he has no control over the 
proceedings and that he is not entitled to 
apply for the transfer oi a case under 
S. 526, Cr. P. C. Mr. Justice Jwala Prasad, 
however, who was another member of the 
same Bench, was of a different opinion. 
He held that the person at whose instance 
a criminal case is lodged is entitled to 
apply for transfer under S. ; )25, but his 
rights are subordinate to those of the 
Crown ; in other words, that if the Public 
'Prosecutor or the person who is conduct¬ 
ing the prosecution on behalf of the Crown 
is unwilling to have the case transferred, 
'the person at whose instance the case was 
(started has no right to get the case trans¬ 
ferred. Clause (3) of S. 526 provides that 
the High Court may act either on the 
report of the lower Court or on the appli¬ 
cation of a party interested or on its own 
initiation. In the present case the^ ques¬ 
tion is, whether the petitioner is a party 
interested" within the meaning of Cl. (3) of 
S 526 It has been shown by Mr. Justice 
Jwala Prasad in the judgment referred to 
'above that a private person who lodges an 
'information before the police of a certain 
offence and a criminal prosecution is 
started upon that information, is a person 
iwho is interested in the-.prosecution with¬ 
in the meaning of Cl. (3) of S. J-6. Re¬ 
ference has been made to Cl. (8 of b. o~6, 
which provides that the Public Prmecutor 
the complainant or the accused ’ entitled 
to ask the Magistrate for a pr ^onement 
in order to enable them to move the High 

Court for a transfer of the case, and the 

word used there is the complainant and 
not a person interested. It has been tried 
to be argued on behalf of the opposite 
parties that the words party interested 
in Cl. (3) have the same meaning as the 

word “ complainant in Cl. (8) of S. ->~6. 
I am however, unable to agree to this 

contention. If the Legislature intended 
that the words party interested in 
Cl (3) should have the same meaning as 
the word “ complainant ’ in Cl. (8) there 
is no reason why there was any difference 
introduced by the legis lature m the ^wo 

HTTwao] P. R-VVY rV' 

j Jt J. 056=20 Cr. L. J- 


clauses. If it was intended that the 
“ party interested ” could only be the 
complainant there is no reason why the 
word “complainant was not used in Cl. (3) 
as it was used in Cl. (8). I am, fchere- 
foie, of opinion that, as held by Mr. 
Justice Jwala Prasad in the case referred 
to above, the present petitioner is a party. 
interested within the meaning of Cl. (3) 
of S. 526 and he is entitled to apply for 
transfer of the case. It may be noted 
that there is no objection on behalf of the 
Crown to the transfer, and the Crown does 
not appear to oppose the application. 

It has further been pointed out by the 
learned vakil for the petitioner that the 
present application is really an application,, 
under S. 439, for revision of the order of 
the District Magistrate, and is not a sub¬ 
stantive application for transfer under 
S. 526. The application before the Dis¬ 
trict Magistrate was apparently made 
under the provisions of S. 528, Cr. P. C., 
and the learned District Magistrate hav¬ 
ing refused to make the transfer the peti¬ 
tioner has come up to this Court against 
that order in revision, and if that i3 so, 
then the question whether the petitioner 
is entitled to apply for transfer under 
S. 526 does not arise. Having regard to 
the circumstances of the ca30, T am of 
opinion that this is a fit case in which a 
transfer ought to be ordered. The case 
is, therefore, transferred from the file of 
the Sub-Divisional Magistrate of Buxar to 
the file of the District Magistrate of 
Arrah, who will either try the case him¬ 
self or make it over to another Magistrate 
competent to try it. 


Petition allowed. 


1925 PATNA 820 

Adami and Sen, JJ. 

Sahdeo Singh and others — Plaintiffs — 
Appellants. 

v. 

Kishun Behari Pandeu and others — 
Defendants—Respondents. 

Appeal No. 62 of 1923, Decided on 24th 
June 1925, against an appellate decree 
of the Addl. Sub.-J., Muzaffarpur. D/- 
22nd November 1922. 
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Hindu Law — Alienation—Daughter can alienate 
property Inherited from father, only for necessity 
--But alienation of her life interest can be given 
effect to by partition at the instance of the alienee. 

A (laughter is a limited owner and therefore 
not entitled to alienate tlie_property inherited 
from her father absolutely without there being 
legal necessity therefor. She caunot bind the 
inheritance for her own personal debts or private 
purposes as against reversioners, but she can do 
so only for her own life. She can alienate her 
own life interest and effect can be given to such 
alienatioG by partition sought at the instance 
of the alienee. [p. 821, C. 2] 

S. N. Rai —for Appellants. 

Harnaratn Prasad and Anand Prasad 
—for Respondents, 

Sen, J. The plaintiffs-appellants in¬ 
stituted a suit for declaration of their 
title to and for recovery of possession of 
- bighas 6 kathas and 19-1 2 dhur 9 of land 
which they had purchased by a kohala, 
dated the -list January 1917, hut from 
which they alleged that they had been 
dispossessed by the respondents in .June 
1920. The kohala was executed by one 
Mahaoti Ojhain, one of the two daughters 
of one Sham Lai Ojha, and the said ven¬ 
dor purported to convey the entire half¬ 
share inherited by her as heir of her 
father, Sham Lai Ojha. The respondents, 
on the other hand, contended that the 
entire properties alleged by the plaintiffs- 
appellants to have been owned by Sham 
Lai really belonged to Sham Lai’s widow, 
Mahavati Ojhain, who had acquired her 
inteiest therein under two sanads ; that 
the said widow had by a deed of gift, 
dated the 90th June 190>, conveyed her 
interest to Damodar Ojha, grandson of 
Sham Lai Ojha, by his other daughter 
Bhagawati Ojhain, who in turn purported 
to sell the entire interest for a sum of Rs. 
1,900 by a kohala, datod the 91h Novem¬ 
ber 191!). The Munsif gave a decree 
in favour of the plaintiff*. lie found that 
the kohala put forward by the plaintiff 
was genuine, that the entire property had 
really been Sham Lai’s, having been ac¬ 
quired by him and that, therefore, Ma¬ 
haoti Ojhain, as one of his two daughters, 
was entitled to a half share therein and 
had validly alienated thac share in favour 
of the plaintiffs-appellants. The learned 
Subordinate .Judge affirmed these 'findings 
arrived at by the Court of first instance 
and also found that the alleged deed of 
gift by Sham Lai’s widow in favour of 
Damodar Ojha, was illegal and invalid 
and that it had not been acted upon. II G 
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then proceeded to consider the question 
as to whether the alienation by Mahaoti 
Ojhain was under circumstances of legal 
necessity. He found that there wa 9 no 
legal necessity for the transfer and thus 
concluded that the kohala executed by 
her could not bind the property so con¬ 
veyed. 

It is urged before us by the learned 
advocate appearing for the appellants 
that in any event the alienation in favour 
of the plaintiffs would be binding during 
the life time of Mahaoti Ojhain and that, 
therefore, the Court of appeal below was 
in erroria dismissing the suit altogether. 
On behalf of the respondents it is con¬ 
ceded that a daughter could alienate her 
share in the inheritance, such alienation 
being good only for her life time, hut what 
is questioned is that a definite qdot of 
land, such as, the one the subject-matter 
in this suit could not be sold. 

It is also urged by the learned advo¬ 
cate for the respondents that the Court 
oi appeal below appears to have come to 
a finding that the l^obalas in favour of the 
appellants, as well as that in favour of 
the respondents are [.both collusive docu¬ 
ments and that, therefore, the proper 
course lor the Court of appeal below was 
to dismiss the suit. 

W ith regard to the first point it is clear, 
that Mahaoti Ojhain being a limited 
owner was not entitled to alienate the 
property absolutely without there being 
egal necessity therefor. She could not 
hind the inheritance for her own personal 
debts or private purposes as against re-1 
versjoners, but she could do so only for 
her own life. It is also clear on the 
authorities that a daughter can alienate 
her own life interest, and effect can be 
given to such alienation by partition 
sought at the instance of the alienee. In, 
the present case Mahaoti Ojhain purported 
clearly to transfer the land in question 
as representing her half-share in the in¬ 
heritance. That being so, there does not 
appear to he any difficulty in the way of 
giving a declaration in favour of the 

plaintiffs-appellants that they are entitled 
to the half-share of Mahaoti Ojhain in the 
inheritance, such interest to enure only 

l - A- llfefcimo of Mahaoti Ojhain. The 
plaintiffs-appellants must he left to such 

course as they may he advised to take for 
the purpose of getting partition of their 
acquired share according to law. But it 
is impossible in the circumstances of this 
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case to grant the prayer for possession 
asked for in the plaint. 

With regard to the second point it does 
not at all appear clear that the learned 
Subordinate Judge has come to a definite 
finding upon proper materials that the 
kohala in favour of the appellants was a 
collusive document. No doubt an obser¬ 
vation to that effect appears in the last 
paragraph but one of the judgment. But 
it seems hardly ’to amount to a finding of 
fact and cannot be taken to dislodge the 
clear finding of fact arrived at by the 
Court of first instance, after a due con¬ 
sideration of the evidence that the plain¬ 
tiff’s kobala was genuine and for consider¬ 
ation. Moreover, a case of collusion does 
not arise under the circumstances. It has 
been found that the estate was of Sham 
Lai Ojha’s, that the plaintiff’s vendor, one 
of the daughters of Sham Lai, was enti¬ 
tled to a half-share thereof, and that she 
parted with that interest in favour of the 
vendor, the vendor admitting that the 
kobala was genuine and for consideration. 
Ko case of collusion between the vendor 
and the vendee can arise in these circum¬ 
stances and no such case was put forward 
in the pleadings. 

The appeal will, therefore, be allowed in 
part. It is declared that the appellants 
are entitled to the half-share of their 
vendor, Mahaoti Ojhain in the estate of 
her father,-Sham Lai Ojha without pre¬ 
judice to the rights cf the reversioner 
or reversioners, if any, upon the death 
of Mahaoti Ojhain. The appellants are 
entitled to their costs from the respon¬ 
dents. 

Adami, J. —I agree. 

Appeal allowed in part. 
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Das and Adami, JJ. 

Sadho Saran Pande —Appellant. 

v. 

Alt. Suhhadra and others Respondents. 

ApP ea l 3 Nos. 251 and 255 of 1924, 
Decided on 13th May 1925, against an 
appellate order of the Dist. J., SaraD, 

D, - 25th August 1924. 


v. Mr. Subhadra (Das, J.) 1925 

(a) Civil P. C., O. 21, R. 2— Scope. 

Dismissal of an application by the judgment- 
debtor under R. 2 (2) does not bar the decree- 
holder’s certifying the payment under R. 2 (l). 

, [ P. 823, C. I] 

(b) Civil P. C. 0, 21, R. 2 (l)— Joint decree- 
holder can certify adjustment of payment as re¬ 
gards his own claim but cannot , as regards other 
joint decree-holders. 

It is not open to one of two joint holders of a 
decree to certify satisfaction of the whole decree 
so as to bind the other decree-holder. But at 
the same time, a joint decree-holder may certify 
satisfaction in respect of his own interest there¬ 
in. 26. All. 318 and 1923 All. 494, Rel. 

[P. 823. C. 1 ] 

Shivanandan Rai —for Appellant. ' 

Hardeshivar Prasad Sinha and Rajes - 
war Prasad —for Respondents. 

Das, J. —This appeal is directed against 
the order of the learned District Judge of 
Saran, dated che 25th August 1924, by 
which he refused an application by one 
of the decree-holders under the provision 
of O. 21, R. 2, paragraph 1. 

Sona Koer and Subhadra Koer re¬ 
covered a decree for costs as against the 
appellant. The decree-holders took out 
execution. An application was thereupon 
presented on behalf of the judgment- 
debtor apparently under the provision of 
O. 21, R. 2, paragraph 2 of the Code. 
He alleged that he had paid the entire 
decretal amount to Sona Koer and he 
applied that the payment be certified. 
His application was supported by a peti¬ 
tion of Sona Koer; but it appears that the 
Court of first instance thought that the 
application was nob a bona fide one and 
dismissed it on the 10th of May 1924. 
On the 5th June 1924 the judgment- 
debtor preferred an appeal to the Court of 
the District Judge of Saran. On the 28bh 
June 192i Sona Koer herself presented 
an application which has given rise to 
these proceedings by which she certified 
the payment alleged to have been made to 
her and asked the Court to record the 
payment. She gave evidence in support 
of her application and the learned Munsif, 
accepting her story, allowed her petition 
and dismissed the execution case on full 
satisfaction. Thereupon Subhadra Koer 
appealed to the District Judge of Saran, 
and the learned Judge has taken’the view- 
first that the order of the 10th May 1924 
operated as res judicata thereby putting 
an effectual bar on the right of the Court 
to give any effective relief to the judg¬ 
ment-debtor; and secondly that it was not 
open to a joint decree-holder to give a 



